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.. MASIT-ULLAH' AND OTHERS (Defendants) cum 
X Xm VETSHS : ; $us 
DAMODAR PRASA D (Plaintiff) * pene 
Hindu Lago — Debt Great-gratidson— Pious liability to gy of:-- . ML 
A great-grandson is under the Hindu Law under pious obliga- LORD 
„tions to pay the debts of his” great-grandfather and the liability pate 


“fot such payment? is not us to the sôn and the grandson LORD 


only . : DARLING, 
A APPEAL froma decision of ihe High Court of Judicature at aik (gee 
Allahabait. : MR. AMEER 
"L. deGruyther, K. C. and A. Majid, for the sepes ioi 
The other side was not represented. ' - SALVESEN. 
„The following judgment was delivered by . 


“Mr. AMEER ALI.— This appeal arises out of a suit brought by Mr. dmir 
the plaintiff Damodar Prasad on the toth September, 1918, to set Alt, 
aside an alienation effected by his father Janki Prasad on the 17th Sep- 
tember, 1906. Damodar Prasad the plaintiff is a member of a Hindu 
family supject to the Mitakshara law, and the allegations on which ^ 


. he seeks to have the sale by his father set aside are, in the common - 


form, alleged immorality of the father, jointness of the family, and 
the absence of necessity for the sale, which is sought to be set 
aside. The plaintiff made his father Janki Pra&ad # defendant in 
the suit. Originally, he was defendant No. 6, but? after the addition 
of the representatives of some of the vendees, who had died in the 
meantime, Janki Prasad was made defendant No 11. > ‘ 


PE In his plaint the plaintiff prayed to be put in proprietary 


e answer to the plaintiff's claimthe defendants denied that the property 
was. ancestral and they alleged that it was sold to thent for Ree* 
18,400, which was applied for family. purposes, end that the 
alienation was valid in, law and binding on the plaintiff, 

AP. C, A. No. 38 of 19235 -~ 


os 
- 
possession of the property in suit and for mesne*profitt In thei. gemm 
e 
- 
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ears ` * . 
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The suit came for trial before the Subordinate. Judge of 
Moradabad who, on the 25th February, 1920, held iser alia that 
the plaintiff had failed to prove absolutely the allegations made by 


j MASIT-UL- hım against his father of immorality; he held also that it had been 


| « LAH 
v». 


. established that out of the Rs. 18,400 over Rg 16,000 Mad been 


DAMODAR applied te the discharge of ancestral debts, theepayment of which 


PRASAD 





was binding on the joint family of which the plaintiff was a member. 


Mr Ameer He held further that Janki Prasad, the grandson of Jawahir Lal who 


. 4^ 





had contracted the debts that had been discharged aut of the sale 
proceeds, was “competent to transfer the family propenty to discharge 
his deceased grandfather's debts which were not proved ip the case 
to have been taken for any immoral pugposes.' He also held that 
Damodar Prasad, the great-grandson of Jawahir Lal, was burdened 
with the same obligation that lay upon Janki Prasad. But the 
Subordinate Judge found that, out of the consideration of Rs. 18,400 
— asum of Rg. 2,000 odd was not properly accounted for, and that 
«in respec®of that amount the plaintiff was under no obligation. He 
found also that Janki Prasad, on the gth July, 1907, transferred 
his half share in the family préperty to thg plaintiff his son .for a 
consideration of Rs. 40,000 and hat, although the plaintiff was a 
minor at the time of this transfer, on attaining majority he ratified the 
transaction. The Subctdinate Judge considered that this transfer had 
the effect of “disrupting” the joint family and that, after this trangfer 
of 1907, the plaintiff and Janki Prasad could not be taken to be 
“members of a joint Hindu family owning joint property in the true 
sense of ethe word in Hindu law.” He accordingly held that the 
sale-deed impugned in the case could not be set dide as the major 
portion of the consideration was used in the discharge of legal 
debts. The only relief the plaintiff was entitled to was to have “a 
proportionate property released from the sale<leed and only to the 
extent of his share." He dismissed the claim for mesne profits 
considering that the claim was unduly delayed. He accordiagly made 
a decree in the following terms :— 
“The plaintiff's claim is decreed for recovery of certain 
specified ghare*in the property in suit." 

The plaintiff appealed to the High Court of Allahabad. The 
learned Judges considered that the decree the Subordinate Judge 
had made was unworkable, and in this view their Lordships agree; 
but the High Court took a totally different view regarding the 

liability of the plaintiff in respect of the ancestral debts, for which 
* the property ] had been alienated by his father Janki Prasad, gnd 

. Mincipally, in this view of the case, the learned Judges came to 
the conclusion that Damar Prasad was not hable for anything 
more than Rs. 3,077, which was actually left in the hands of the 
vendees for payment to certain creditors of*Jawahir Lal, and which 
had been proved to have been paid to thèse men by the vendees. 
"The High Court agreed with the ‘Subordinate judge „in the con- 
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clusien that Janki Prasad’s tranafer of 1907 to his son effected a 
partition between them and they accordingly made the following 
order oye case :— 


' The result 1s that the plainbif is,entitled to a decree directing 
that fie may recover possession of one-half of the property 
specified at* the foot of the plaint, subject to payment into 
Court for the benefit of the defendant's vendees of a sum pof 
Rs. 1,561-2-6. We allowehim two months trom the date of this 
decree to pay that money into Court. If he fails to do so, his 
suit wil] stand dismissed with costs throughout. If payment 1s 
made as directed fhe plaintiff will be entitled to recover 
posfession. “In the view which we take regarding the nature 
of the suit as a wholt, and its conduct i in the Court below, with 


referénce more particularly to’ the non-appearance of Janki © 


Prasad in the witness-box and the numerous indications on the 
record that the plaintiff and hi$ father are really Hand and 
glove in this matter, we do not think that we ought to allow 
the parties any costs. e parties will, thereforeg bear thai 
own costs in this Court ‘and in the Court below.e This decree 

. wil be substituted for the de@ree of the Trial Cofrt which is 
hereby set aside.’ 


The - defendants have appealed from the decree of the High 
Court to His Majesty in Council. 
° It is to be regretted that the respondent does not appear on 
this appeal. Their Lordships, however, have given their best 
consideration to the case and minutely examined the authorities. 


The principal point for det&rmination relates to tfe position - 


of the greatgrandson with regard to the obligation resting ina 
Mitakshara family. on descendants to liquidate the debts of the 
ancestor. 

It is beyond question that under the law of the Mitakshara 


`- the great-grandson is as much a member of the joint family as a 


son or grandson. 

It is also clear that the right in Saul pfoperty extends to 
four generations beginning with the father, end ,that this right 
springs from “birth” (the Mitakshara, Chapter "I, verse 27; the 
Viramitrodaya (Sbastri’s Translation), pp. 16 and 72). Professor 


` Sarbwadhikari in his Lectures on Hindu Law, p. 563, points out 


that there is abaolute consensus among the commentators ‘on the 
subject of the great-grandson's interest in ancestral property. 

. Under the law of the Mitakshara the rights of descendants 
are co-extensive with their obligations. Sons and igi i 
expressly declared to have controlling rights in respect of ances 
- estate. eae in Chapter is Section I; verse 27, declares 
as TA : 


" Therefore it is a settled point, that property in the paternal 
or ancestraleestate is by birth, although the father has indeper- 
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dent power in the disposal of effects other than immovables, for 
indispensable acts of duty and for purposes prescribed by texts 
of law, as gifts through affection, support of the family, relief 
from distress and so forth ; but he is subject to the control of 
his sons and the rest in regard to the immovable estate, 
whether acquued by himself or inherited from his father or other 
predehessor :— 


* In Section V, v. 9, the grandson js declared to have the same 


right as de soD. 


"So hkewise the grandson has a right of piohibitian, if his 
unseparated father is making a Conation, or a sale of effects 
inhented from the grandfather; but he has no right ‘of inter- 
feience if the effects were acquire” by the father. On the 
contrary, he must acquiesce, because he is dependant." 


Their Lordships will consider presently whether there is any * 


difference in principle between the rights and obligations of grand- 
sans and ofegreat-grandsons. 


Mr. Mayfe, in his valuable treatise on Hindu Law, has sum- 
marised the rules of the Mitakshara relating to the rights'of sons 
and other descendants as follows 4,—" The question in each case 
wil be ‘Who are the pertons iio have taken an interest in the 
property by birth ?' The answer will be that they are the persons 
who offer tbe funeral cake to the owner of the property. Thattis 
to say, the three generations next to the owner in unbroken male 
descent Therefore, if a man has living sons, grandsons and great- 
grandsons,eall of these constitute a single co-partnership with 
himself. Every one of these descendants is entitled to offer the 
funeral cake to him and. therefore every one of them obtains by 
birth an interest in his property” And the author then proceeds 
to add “ the sons of the greatgrandso»s would not offer the cake 
and therefore are out ofthe co-partnership so long as the common 
ancestor is alive." 

In the case of LacAmaxudas v. Khunnu Lal and others (C) a 
Full Bench of the Allahabad High Court have held that on a 
mortgage by a Windy, subject to the Mitakshara, of a joint ancestral 
property the sons and grandsons of the mortgagor were equally 
liable for the interest secured by the mortgage in addition to the 

principal amount. The learned Judges in that case considered 
that, although the law of the Mitakshara made a certain distinction 
in the liability,of the son and grandson with regard to ancestral debts, 
sifth distinction was not recognised by the British Indian Courts opt 
pithe Bombay Presidency. The question of the great-grandson's 
liability did not form the* subject of discussion in that case ; the 
enunciation was, therefore, confined to the obligation of a grandson. 


The High Court of Allahabad, in the ‘present Case, seems to 
bave thought that the Hindu Law did not'extend the liability for 
e (1) [896] I. L R, IMA}; 26. * ° * 


^ 
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thee payment of ancestral debts beyond ‘the grandson. . That 
conclusion seems to be wréng. The law of thee Mitakshara 
proceeds on a logical basis; rights are created by birth up 
to ibe third generation, viz, son, grandson and great-grandson, 
the sof of a graadson is entitled equally with his father to question 
the validity of debts contracted by the ancestor aftere his birth. 
His obligation to discharge the valid debts of that ancestor is, there- 


.fore, coextensive with the tights. This view is supported, not 


only by the principle on which the liability of the descendants is 
based, but by express rules. Mitra Misra (tbe author of the 
Viramitgodaya) states the tule thus :—“ The term ‘sonless’ used 
in the text (on succession)—such as ‘The wife and the daughters 
also, etc. — indicated the default of the grandson and the great- 


“grandson also The succession of the wife is proper only in default 


° of male issue down to the greatgrardson. For the duty of the 


~ 


grandsons too, to pay off the debts is declared in the text, ‘ The 
debts ought to be liquidated by the sons and grandsofs  (fwifwa- 
panttrais); but if any one else were to take the estfte in spite of 
the-gratidson, then the declaratibn of the grandson's liability to 
discharge the debts would be unreasonable, since by reason of the 
debt—‘ The heir to the estate of a person shall be compelled to 
liquidate his debts,— he alone who take§ the estate is declared 
liable to discharge the debts. If it be argued tbat the grandson 
is included under the term 'gentiles' and as such may take the 
estate; then in that case there would be no use for the special 
provision regarding the grandson's liability to discharge the debts ; 
since it would follow {rom the text alone, viz, ‘The heir to the 
estate of a person shall be compelled to liquidate his debts.' ” 
If it be said that the grandsons are liable in the same way as 
sons to liquidate tbe debta& although they do not get the grand- 
father's estate, then a fortiori it follows that. when property is 
left by*the grandfather, the right of any others than the grandson 
ougbt not to take place. The same reason applies to,the great- 
grandson also.” 


Then after discussing the meaning of¢ the, words gutira- - 


pauttrats, he progeeds thus :—“ Accordingly the different sorts. of 
provisions for the liquidation of the debts by the great-grandsons 
as distinguished from the same by the grandsons, and by the grand- 
sons as distinguished from the same by the sons, become consistent 
with reason. Otherwise there would arise the objection of assum- 
ing a peculiar provision so far as regards the greatgrandsons." e” 


Again Vijnaneswara, commenting on the following enunciatm 
of Yajnavalkya (II, 50 (a)): “ The father being gane, to a foreign 
country or deceased (naturally or civilly) or afflicted with an 
incurable disease, thg sons or their sons must pay his debt but, if 
disputed it must be proved by witnesses," states that “ Brihaspati 
says: ‘The song must pay. the debts of their father when proved 
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as if it were their own (£z, with interest); the grandson hae to 
pay only the principal while the freat-grandson shall not be com- 
peled to pay anything unless he have assets.’ "* 


The Hindu lawyers apptar to have made a differegce, in the 
obligations, resting upon sons, grandsons and greafgrandsons. The 
son was bond to discharge the ancestral debt as his own, principal 
and interest, whether he received apy assets or not from the ances- 


tor. The grandsons had to discharge the debt without interest’ 


and the great-grandson’s liability arose only if he yeceived any 
assets from the ancestor ° 

The British Indian Courts have held ghat the son and ‘grandson 
are not liable for any debt unless they receive assets and that the 
obligations of each of them, sons and grandsons, are co-extensive. 
In the case of Brif Narain« Mangla Prasad and olhers(*) the 
son's liability is expressly laid down, and their Lordships think that 
that rule extends equally to grandsons and great-grandsons. 

In the pfesent case it is amply proved that in 1901 Jawahir 
Lal borrowed on a mortgage Rs. 11,000 fram one Abid Ali Khan 
and that in 1903 he similarly borrgwed over Rs 3,000 from certain 
people of the name of Sr Ram and Ganeshi Lal. Jawahir Lal 
appears to have died’ after 1903, and Janki Prasad, his grandson, 
became manager of the ancestral estate. In 1906 he sold the 
property now in suit to the defendants for Rs. 18,400. It is 
established to the satisfaction of both the Courts in India that out 
of the consideration for the sale, Rs. 3,000 odd went to the discharge 
of the debts due to Sri Ram and Ganeshi Lal. The Subordinate 
Judge has found on the evidence that a large portion of the said con- 
sideration amounting to Rs. 12,700 was applied by Janki Prasad 
to the discharge of the debt due to Ahid Ali Khan. A certain balance 
was left outstanding and the mortgagee brought a suit against 
Janki Prasad and Damodar Prasad, the plaintiff, for the balance. 
The plaint in that suit is Exhibit E. Itstates that “ Rs. 3,072-13-0, 
principal and Rs. 935-3-0, interest, in all, Rs. 4,008 was. still due 
to the plaintiffs fron» the defendants, and the property mortgaged, 
after deducting Rs. 42,700 which the plaintiff had received.’ It 
goes on to state further that E 

ie About six years ago, Lala Jawahi: Lal, the principal mortgagor, 
died. Defendant No. r ıs his grandson, and defendant No. a his 
4 great-grandson ; and the family of all the above-mentioned threc 
* men was a joint Hindu family, and debt was contracted for family 
necessity. Now the defendants are 1n possession ot the hypothe- 

* * cated property and lialye for payment of the debt.” 

On this dain a decree was made against Janki Prasad and 
Damodar Prasad for the sum of Rs. 4,614, and, on the r4th July, 
1914, Janki Prasad put in an application depasiting that amount. 

s * West and Buhler’s Hindu Law (Third Edition), Vol. TI, pp. 1241-1242. 
kd (1) [1923] L. R, AT A., 129. d 
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.the debt of the ancestor is Rot well-founded in law. 
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Counsel for the appellants was quite justified in laying stress 
on this application as showiag that Janki Prasad and Damodar 
Prasad never questioned in that suit the legality of the mortgage 
to Abid Ali Khan and accepted the full benefit of the discharge of 
Abid Mi Khan's,mortgage. 


Their LordsMips are of opinion that he view tagtn by the 
High Court regarding the obligation of the great-grandson to pay 
In this case 
the recognised obligation resting on the grandson was accepted 
by Janki Ptasad. He had discharged the debt which he was 
bound te do and, in their Lordships’ opinion, his son could not turn 
round to say that it had been invalidly discharged. Their Lordships 
are of opinion that it has been amply proved in this case that the 
, sum of Rs. 12,700 was applied to the payment of Abid Al Khan’s 
" mortgage. 

The only sum that was left unaccounted for was Rs, 2,000 on 
as found by the Subordinate Judge. Janki Presad, the plainti 
father, gdmuittedly received the whole consideration, ande he was the 
man who used the Mrgest part of the money for the discharge of 
the ancestral debts. He could baye told in his evidence how the 
sum of Rs. 2,000 was applied. There i$ ng evidence that it was 
used for immoral or unauthorised purposes. His testimony was 
thfrefore most material in the case. Efforts were made to get 
him into the witness-box, but he studiously avoided appearing in 
Court The Subordinate Judge says father qnd son were living 
together at the time, and he surmised that he was in colfhsion with 
his son. In this view the learned Judges of the High Court appear 
to agree. Their Lordships have no doubt on the facts that the 
present action is a collusive one, that the testimony of Janki Prasad 
as to the application of the*balance of Rs. 2,000 was deliberately 
withheld, and that the transfer in 1907 by the father to the son was 
equally tollusive. 

In their Lordships’ judgment, the ruling in Vadivelam Pillai 
v. Natesan Pillai (7) does not apply to the facts of this case. 

On the whole case, their Lordships are of opinion that the judg- 
ment and decree” of the High Court should be set aside and the 
plaintiff's suit dismissed with costs in all the Courts, and they will 
The respondent Will pay 
the costs of this appeal. : . 

Appeal allowed. 

"Hy. S. L. Polak.—Solicitor for the appellants. "1" 

(1) [1912] I. L OR ear Mad, 43$... e 
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NILADRI SAHU (Plaintiff) 
* verius p . 
MAHANTAN MAHANT CHATURBHW] DAS 
AND OTHERS (Defendants) .* 


Hindu law—Religions endovoment—Mith, shebatt of—Maney borrowed, 
for busldimg houses for use of prlgrims—Legal necess/yw- Binding on 
Muth— Mortgaged properties liable. 


. .- 


'The defendant, who was a Shebait of an idol borrowed money 
at heavy rates of interest for the pugpose of partly defraying the 
erpenses of worship of Thakurji and partly for the purpose of 
building more commodious houses for accommodating wealthy 
pilgrims to the Muth. Subeequeutly he bonowed from the plaintiff e 
under a simple mortgage alarge sum of money at a reduced rate 
of interest in order to pay off the earlier loans. Ona suit to 
enforce the mortgage by sale of the hypothecated properties, the 
defendent, who was sued in a,representative capacity and filed 
a witten statement raising all possibleedefences, did fot give 
evidence, nor did he produce pis account-books to show, why the. 
money had in fact been *borrowed. The courts in India held that: 
it was not estabfished that there was any legal necessity for 
building the new houses and they passed a simple money decgee 
against the defendant, but dismissed the suit for the sale of the 
mortgaged property. On appeal to the Privy Council, Ae/d, that 
having 1egard to the absence of the defendant from the witness- 
box and of the suppression of all evidences by him, and the 
further fact that the new houses were being used for the purpose 
of:Muth and also of the fact, that the money had been actually 
borrowed at reduced interest for the purpose of paying off ‘bo 
earlier loans, the mortgage wasa valid one and the mortgagee 

' was entitled to a decree for ieceipt of his mortgage money from 
the rents and profits of the mortgaged property by theeappoint- 
ment of a receiver after payment of a maintenance allowance 
to the. defendant. 


Prosuanng Kumari Debiya v. Golab Chand, a I. À., 145, applied. 
APPEAL from a decree of the High Court of Judicature at Patna. 


` L. deGruyther, K. C. and E. B. Raikes, for the appellant 


W, Wallach, for the respondents. 
The following judgment was delivered by 


*e Lorp ATKINSON.— This is an appeal from a decree of the 
High Court of Judicature at Patna, dated the. 17th March, 19253, 
' ‘df8missing an appeal froma decree of the Subordinate Judge of 
Cuttack, dated the,28th February, 1922, who in a suit for sale on a 


e had passed a money decree only against defendant No. 


I, but had, in other respects, dismissed the pjaintiff's claim. 
The defendant, the mortgagor, is the Mahgnt of the Muth of 


* P, C. A, No. Bi of 1924 
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a Thakur or deity of the Vaishnavites called Sri Jagannath Maha- 
probhu ata place called Puri. *It includes a temple with idols in 
it The defendant, with, as it is alleged, the view of increasing 
the income of the Muth, built as an addjtion to it a lodging house, 
where Rajdhs ana other rich devotees visiting the Muth might 
obtain during thei visit comfortable lodgings, and built gf addition 
a large hall where food might be’ supplied to those devotees wHo 
might visit the Muth and worshhp at it. 


The reverfue of the Muth, though sufficient to meet the ordinary 
expenses of the worship $n it, was insufficient to meet in addition 
the cost of the construction, maintenance and management of these 
new buildings. The defendant was accordingly, from the year 1891 
downwards, obliged to borrow from time to time from money-lenders 
pn notes of hand, setting forth the purpose of the loans, various 
sums of money, bearing interest at Rs. 2 per mensem or more. 


The agtual sum expended on the construction of these pucca . 


buildings, as they were styled, only amounted to Rs. 9,337, 3o that 
the outlay could not be considered to have been of an extravagant 
chardcter. Owing, howevér, to the very high rate of interest 
charged by the lenders, the defendant's indebtedness to these latter 
amounted by November 1906, to the largë sum of Rs. 25,000. To 
meet this indebtedness, the defendant, the Shebait, on the 6th 
Nofember, 1906, borrowed from the plaintiff the sum of Rs. 25,000, 
bearing interest at a rate only equal to one-half the rate he had been 
paying on the loans obtained from money-lenders, namely, 1 per cent 
per mensem, and in order to secure the repayment of*this loan 
and the interest accruing upon it, he gave to the plaintiff a mortgage 
of certain properties which were at the time, and still admittedly 
are, debottor properties belonging to the Muth, and not to any 
exlent.or in any respect the properties of the defendant. These 


‘ properties are enumerated and described in a schedule attached to 
. the mortgige deed. 


As the defendant, on some very unconvincing excuse of illness, 
obstinately refused to appear as a witness at the trial of this case 
before the Subordinate Judge at Cuttack, or to examifie any witness: 


on his own behalf,.or to produce his books, théugh he had been - 


summoned to produce them, it becomes necessary to extract from 
the mortgage-deed a lengthy extract detailing what was the defend- 
ant’s real action and what were his objects in undertaking to build 
a pucca building of the manner described. Ad*he executed the 
mowgage-deed, he must be bound by this narrative, despite his 


° embarrassing refusal to give evidence, to examine any witness im 


his behalf, or to produce hia books, which of all things were of the 
most importance, as they must have shown how much of the borrowed 
monies was spent in. buifding the pucca houses and how much on 
the ordinary service of the Muth. 


The extract referred to runs‘as follows :— i 
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It will be found at p. 16, Part III, line 14, and runs thus. “I here- l 
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That ere this I had borrowed money from several mahajans (or the 
aurilesonohi expenses of Shree jagannath Mahapravu, foi the seba 
and puja ofthe Thakur in Barsanth Muth in my warfatdarı 
situate in ‘Markandeswarsahi, Town Puri and to meet other 
necessary and Jegitim&te expenses in connection thegwijh. Being 


"unable to pay the principal and interest and teing in wgent need 


of nféney to preserve Muth, properties, to" increase the profits 
accruing therefrom andto improve the condition of the said 
Muth, I borrowed Rs. 20,000 by a registered bond, dated the 18th 
July, t902, from Bhikari Misra, and others, of Markandeswarsahi, 
Puri, ın order to pay off the aforesaid legitimate debts and to 
bulld the Pucca one-sloried ‘and two-storied buildings and lodging 
houses, etc., of the Muth. With that amount I paid off the 
debts heretofore contracted for the legitimate expenses of 
the Muth and the balance I spent for the Pucca buildings and 
Cutcha houses of the Math and for the asrifomonohi expenses of 
Shri Jagannath Mahapravu and the Tkakurs of the Muth. Being 
unable to pay regularly tbe interest of Rs. 300 a month due on 
the said sum of Rs. 20,000 and to pay off the principal and 
interest, though repeatedly galled upon by the creditors, I re- 
quested you to lend money. As you ‘agraed to lend me Rs. 25,000 
at a low rate of interest, /.e.4at Rs. 1 p.c. p.m. for the Thakurs, 
I have thought of pay'hg oft the principal and interest due on 
the said registeted unsecured bond, dated 18th July, 1902. As 
the said amount was borrowed for the Thakurs and -for, the 
preservation and improvements of the properties of the Thakurs, 
I hereby mortgage to you the properties of the Thakurs as security 
for payment of the amount which I borrow from you. To pay 
off the said principal and interest the Thakurs, the Muth and I 
peisonally remain liable. On the aforesaid terms I take loan of 
Rs. 25,000 in cash from you and as to security for payment of 
the principal and interest I mortgage to you the entire Mouza 
Duaypur amritomonohi lakArar. o ° 


* It contains also a personal covenant by the defendant, in the 


by execute this mortgage bond of my own free will and accord with- 
out being inffuenced by others, and agree that I shall p. m. pay the 
principal of Rs. 25{00 and interest thereon at & per cent. within 
one year from this date, and redeem the mortgaged property and 
take back this bond.” The properties comprised in the mortgage 
are enumerated and described in great detail in the schedule annexed 
=e e am [0 this instrument. They include amongst other kinds of property 
the two entire Mouzas of Durgapur, 288°36 acres in extent, and 
e @nclude ‘also some land rent free and some let to tenants, and also 
the ‘entire, Mouza Barudi, 644'17 acres in extent. They include a 
great number of homesteads, of houses, gardens, miscellaneous crops 
and some waste land, etc, etc. The plaintiff on the 23rd December, 


_ * -e 1920, instituted in the Court of the Sub&rdinate Judge of Cuttack 


. the suitgout of which this appeal has,arisen, claiming to,recover from 


. 


~ 
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the defendant the sum of Ra. 43,1 14-10-8 due to him for principal 
and interest under the mortgagetdeed and praying that» a decree 
might be pasged directing the defendant to pay the said sum to the 
plaintiff within the time prescribed by the Court. 

It wil be obstrved that this is entirely a personal cam ay 












and the remedy prayed for is'a personal remedy a 2j 

less most probably to the plaintiff. The plaj E 
alternative relief i in the following paragraphs: JH 

(Kha) That if the defendant : doesf 

amouht, etc., within the prescribed time ar io 

the Court, his right t&* redeem the morf¥ Taah ie 

Aeited and the decree be made final and 
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. be put up to sale ‘and out of the sale conside" iir 
may be paid the decretal amount, efc. - pe 
» (Ga) That if the sale consideration of the mortga pel property T 


be found insufficient for the satisfaction of the decret? amount? 


etc., due to the plaintiff, the Court may be pleased to pass a 
decrte awaiding the balance “to the plaintiff from defendant 1 
and the other movable and guuovable properties of Barasanth 
Math. : 


(Gha) That de Court may be pleased to pass a decree award- 


e ing the plaintiff such other relief as he may be deemed entitled 
to in the justice of the Court. 


To this plaint the defendant, the Shebait, filed a long written 
statement signed by his agent. It begins with the asse 
the plaintiffs claim is wholly false and` fraudulent. It Bc 


_many statements directly contradicted by the contents of the mort- 
gage and other written documents to which the defendant has put’ 


his hand and by which he obtained the loan of the money sued ‘for. 
It is, on the whole, a mean and mendacious. production, and it is not 
. to be wondered at that no witness was put forward, or possibly 
could be found, to give evidence in its support. On these pleadings 
several issues were raised. Of these the: following five, with the 
answers to them, are alone relevant. 
1. Is the suit bad for defect of party? ' 

Finding, First Court : Yes, 

Appellate Court: No. 
3. Was the bond in suit executed for legal necessity and bene-, 

fit of the Thakur (god)? 


Finding of both Courts: Not, for legal necessity: ae 


3. Were the alleged debts preceding the bond im suit for legal ` 
necessity and benefit of the idol? 
Finding of Poth Courts: Not for legal netessity. 


4. Is the plaintift entitled to a mortgage decree? 
*Finding bf both Ceurts: No. 





ment of TES aN 


hse 
AS Ace. Nos] 19.2. à 


S DRO isis saresese 
el 
ra 


eo ~% 
€ 
- 
. 
. - 
e ee . - 
. 
Ld 












3» 


TT 


Er 
12 i Privy COUNCIL [A. L. R 


CIVIL s. To what relief is the plaintiff entitled? : 
1926 "a Finding of both Courts: Only a personal decree against 
— the defendant. 
NIEA DRI The main defences sped upon by the defendant, 23 ie Shebait, 
Mid Were that— = e. 
eral T& ‘There was no legitimate and legal rfecéssity for borrowing 


BHUJDAS * the amount of the bond in suit. The said bond is wholly in- 
do) operative an@uinvalid accordin& to law against the ampuiamonhas 
° Aftnsn. aebottor property and the Thakur. \ * 

33. The’acts of the defendant x were not the atts of a prudent 
manager of the de/effor propeity, and by his acts the gebottor 
properties have been ruined and, wasted and the debts have 

j swelled. No improvement has been made of thé Muth or of the 
amrutamonhas property. 
Had he been examined arfd properly cross-examined he must have 
either disproved these allegations 1n whole or in part; or if he came 
«nto the Witness-box he must have admitted that these pucca build- 
ings were Wholly useless and of no benefit to the Muth, though for 
nine or ten years he had continued to constrpct them, or that. they 
were—some of them actually within the Muth—part of the Muth 
: and were functioning whally to the benefit of the Muth in the way he 
cibi had hoped, designed and intended they should function ; and if he M 
admitted this latter, he would then, if properly cross-examined, aave 
been required to explain upon what principle of justice or equity, 
when they functioned in the way above mentioned, he refused to pay” 
the manewhose money built or helped to built them—the money had 
been lent him. Hus excuse for not coming forward asa witness in 
obedience toa summons served upon him was that he was ill, of 
what disease he did not say. No medical evidence was given to 
support that excuse. But his bookg were not ill. They must have 
shown how the money borrowed by him had been applied, How 
much of these loans had been expended for building the pucca 
houses, and how much, if any, for the services of the idol and the '. 
general expenses of the temple. It certainly looks as'if the design 
of the defendgnt was not to have this case decided ona full exa- 
mination of all the gelevant actual facts involved in it, but to keep 
. from the knowledge of the judicial tribunal dll the relevant and 
. decisive information touching the enterprise from which the action 
sprifgs. In the result, as might have been expected, not a particle . 
- of evidence was produced to prove any one of the allegations of 
~ - — tact contaihed iù these defences. It would appear to their Lord- 
ships that this case proceeded as if, in some degree, all the l8anse 
* "hischarged by the Rs. 25,000 lent on the mortgage had been spent 
in construotinb the pucca houses. This is an entire mistake. For- 
` tunately, in the interest of justice, the plaintiff. has been able to secure 
. several documents dealing with several of these loans. These 
* * documents, 13 in number, will be found in the Appendix, Part ILI, 
from pfge 2 to page 13, inclusive.* Two of liem, bohds dated the 
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28th March, 1891, and 23rd March, 1895, deal with loans expressed 
to be contracted to pay for the, amritomonohi expenses and “ my" 
(i.e.; the defendant's) Muth, and both are signed by the defendant. 
A bond, dated the 25th June, 1896, deals with a loan of Rs. 1,300 
to meet the dailygamritomnonohi of the Muth and to purchase stones, 
wood, bamboo, and other materials. This bond and all the following 
are signed by the defendant. The next is dated the 28th Augyst, 


. 1897. Its opening sentences are worth repeating. They run thus: 


“Being in need of'money to pay the cost of the timber and fees to 
the Raja oteBaramba for making beams, etc., for the pucca building 
which I,am constructing.on the Sadar Danda of the Muth, I borrow- 
ed ere this from your gtridban through your husband on the oth 
June of the current year Rs. 200, on the 30th Rs. 200, on the 3rd 
July Rs. 82, and on the 24th July Rs. 200. Being in further need 
of money for current expenses, 1 take Iocan from you of Rs 318 
in cash out of your Suidhan through your husband." Another bond, 
dated 23th August, 1897, sets out that on the 25th June, 1897, 
Rs. 200 were borrowed on a registered bond, that bemg in further 
need of money to megt the cost 8f litigation and the ddily amritomo- 
nohi expenses, the defendant borrows an additional sum of Rs. 1,000 
at interest at Rs. 2 per cent. per mensem. On the 19th September 


the defendant executed a bond borrowing Rs. 3,000, being in need , 


ob money to construct pucca buildings of the Muth, and to meet 
amritomonohi expenses. On the gth November, 1900, the defend- 
ant borrows Rs. 900 at 3 per cent. per mensem, " being in need of 
money to construct pucca, etc., of “my” (ste), Muth and to carry 
on the Bhog, etc., of Shree Jagannath Mahaprobhu."" 

On the 3rd December, 1900, the defendant borrows Rs 2,500 
on note of hand for expenses the same as those last mentioned, 
and on the 28th of the same month the defendant executes a bond 
for the loan of Rs. 470 for amritomonohi expenses of his (sic) Muth 
and tht construction of pucca buildings. On the 26th January, 
1901, he borrowed on bond Rs 200 for the necessary expenses “ of 
my (sic) Muth.’ On the 18th July, 1902, the defendant signs a 
document enumerating the sums he had borrowed ip to Rs. 4,900 
for the purpose of carrying on the amritomonohi expenses of Shree 
Jagannath Mahaprobhu, and.for the construction of the pucca build- 
ing and the kachha dilapidated houses of the Muth, as wel] as other 
legitimate expenses, and then takes a loan of Rs. 8,808 which, to- 


, 


gether with the enumerated sums, brings up „his indebtedness to, 


Ks. 20,000, for which he signs a bond. . 


. These details are in agreement with the statements of 

defendant, contained in the mortgagetleed of the 6th November, 
1906. As to the various sums secured by bond'for which he admits 
he was indebted, the plaintiff was examined on his.own behalf and 
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cross-examined at considerable length. Three additional witnesses, * 


were also examirfedeon his behalf. The plaintiff proved that the 


CIVIL 


1926 
NILADRI 
SAHU 
v. 
MAHANT 
CHATUR- 
BHUJ ‘DAS 


Lra 


s rad 
Athinfon. 


e e 


i4 '— PRIVY COUNCIL MUST 


defendant borrowed the sum of Rs. 29,000 from him, Rs 25,600 
of which wag secured by the mortgage bond and Rs 4,000 bya 
Single bond This sum of Rs. 29,000 was, he said, paid over to 
Bhikary Misra,a former creditor of the defendaüt; that he, the 


' plaintiff, made inquiries about these loans, which hig money sétisfied, 


and learned, that the money borrowed was used to«pay for the pucca 
buydings and for the expenses of amritomonohi or Jagannath Jeo’s 
services, and that the pucca buildings were situated ten Bakhray . 
towards the southern side of the Muth. The Baisnabs ave fed there, 
he said, on the fessal occasions of Jagannath and Markanda; that 
one of the stone houses was built near the temple of the Thakur ; 
another house, the Kachha house, was builg inside the Muth, where 
the Baisnabs and. pilgrims stayed The pucca two-storied house, 
he said, was built for the Raja disciples of the Muth. The Baisnabs, 
he says, stay there during Deland Gundicha occasions of Jaganna 
Deo. Barakhendi and Bavamba Rajas, he says, lived in the two- 
staried house, that he saw them there, that he lived there for fourteen 
or fifteen yesrs, and lives at present ina house only 200 cubits 
off the Muth, that he asked the defendant to „produce the papers. 
He says he lived near the Muth from his childhood. fe says he 
inspected the jama kharach pooks from 1891 or 1892 to 1902 or 
,1903. They contained; he said, the income and expenditure of the 
Muth from all sources, including borrowings. He said the borrow 
ings were entered, and the previous tahabil was almost nil, and he 
„saw the expenses of the several necessities day by day. Afterwards 
10 Bakhras houses, he said, were built in 1892 or 1893, the two 
storied house in 1895 or 1896, the kachha houses in 1898 or 1899. 
He says that before these years Baisnabs came and lived and were 
fed in-houses that got broken in the mcanwhile He states positively 
that the defendant, the Shebait, said, that Maharajas and Rajas 
gave properties to himself and to the Muth. The. evidence of the 


Other witnesses corroborates this, and is consistent with thaf of the 


plaintiff. 

Nothing of importance was elicited from these witnesses on 
cross-examinatione It«ppears to their Lordships that the fair infer- 
ence to be drawn frem this uncontradicted evidenpe, coupled with 
the mortgage and the bonds already referred to, is that the building 


e project which the defendant promoted has been successfully effected 


by the uSe of a portion of the monies borrowed by the defendant; 
„that it has been completed in great part if not entirely; that it is 


= [uhetioning as contemplated by its author; that the Muth is to 4 


* 


great extent benefitted by it, in that worshippers are more numerous 
abd"of a richer class than thesetofore— visited the Muth for devo- 
tional purposes, ‘attracted presumably by the increased and more 
civilised accommodation the new buildings afford: 


e , Tbeir Lordships think that this evidence cSmpletely refutes the 
statements | of fact upon which the maip defence put forward by the 
. © 


VOL. XXV] . PRIVY COUNCIL 15 


defendant resta. 

A partition suit was instituted between the plaimtiff and his 
brothers, and the brothers were consequently made formal defend- 
ants in this suit, the real defendant who, contracted the loan being 
styled "ieftndante No. 1; but the Sub-Judge, quite properly, put the 
claim for partitifn aside, 'and the Shebait was therefore referred to 
as the defendant No. 1. This learned Judge, in delivering judgment, 


.Said: “When itis clear that the properties (#¢., the properties 


mortgaged) «lo not belong to the defendant No. 1, but to thé "Tha- 
kurs, and when the bond in.suit was not executed by the defendant 
No. r in.his capacity as marfatdar of the Thakurs, and if when the 
decree is to be passed against these"properties it is only necessary 
that Thakurs should have been parties to the suit and should 
, bave one opportunity of refuting the allegations of circumstances 
* made -by the defendant No r persbnally, which made the bond 
to all intents and purposes obligatory upon them. Thus the 
-Thakurs are necessary parties to this case.” He said*he thought 
the objection fatal to. the suit, and decided that it Should stand 
dismissed. Se 

The Sub-Judge then proceeded to say that after this findmg he 
was not called upon to decide upon the other issues raised in the 
case, and then proceeded to express himself thus :— 


But as I have recorded evidence I think it would not be amiss 
if I make findings on them. The necessities alleged are building 
expenses of the Muth, omryfamuaah: expenses and feeding of 
Sadhus. Pucca buildings were made ‘where there Were Kacha 
sheds and a two-storied building- added to the Muth for Maha- 
raja and Raja disciples. There is no evidence that Kacha 
sheds would not have done for old dilapidated sheds of that 
nature. e 

There is no eyidence -also that Maharaja and Raja disciples 
of'the Math refused contributions to the Math without a two 
storied building. In fact, in my opinion these weie not neces- 


sities at all but were raised to show to people that the-Math is a ° 


rich and big Math. In these circumstances d hesq buildings cannot 
be regarded as necessities of the Math Then as regards 2fmeri/a- 
sonohs expefises, the. defendant No. 1 fell short of his fund 
for Amrifamonoh: purposcs as all the money of the Math cannot 
be absorbed in the gvccu buildings erected, which was done to 
satisfy -either his own vanity o: far speculative purposes. The 
shortage of amrilamonoki expenses therefore .cannoj tome ynder 
e the head of legal necessity at all. Besides there is no are 
to fix the amount of the amwrifamonoh: expenses borrowed. 
for expenses for feeding Sadhus fo» the same reason cannot céme 
in the category of legal necessity. There is also' ne evidence to 
fix the exact amount of it. 


It did not occur to ¢he learned Judge that but for the convenient 


illness of defendapt all the information she desired could have beeh " 
* e. ` 


* 
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supplied to him by the opportune invalid. He then proceeds te add 
that after making the order he consulted the pleaders, and was 
convinced by them of what would be apparent to the merest tyro 
in the profession—that a personal decree should be made rM the 
defendant for money only. e * 


The High Court point out that the Sub Jutig® had decided in 
favour of the plaintiff that the suit was not barred by limitation, and 
that this finding was not challeng& before them, m that he did- 
decide questions I, 2, 3, 4 4 against the plaintiff on the "ground that 
the Thakurs were necessary parties, and not having bedh impleaded, 
the suit was defective; that there was no legal necessity for the 
loan to the Thakurs so as to entitle the defendant No 1 to.mortgage 
the properties in question; and that the loan did notin any way 


benefit the Thakurs The leamed Judges in the High Court held, 


that it was obvious that defendant No 1 was sued in his represen- 
tative capacity, and that therefore the deity wab nota necessary 
party, and fhat the Subordinate Judge’s decision on that point was 
These learned Judges, after refering) to tlfe several debts men- 
tioned in the mortgage bond whicl» the borrowed money, Rs. 25,000, 
was applied to liquidate, set forth the grounds of their decision in 


. 


the following passages of their judgment: Referring to the plüntig's - 


evidence, they say : 


"The most important of these necessities is said to be the 


constyuction of gue buildings. It is said by the plaintiff that 
the ucca two-stotied buildings were requited' for the Raja- 
disciples of the Math, suth as Raja of Baramba and Barakhemdi 


and during the do/ jatra and Rath Jatra occasions these buildings. 


are used fo: the putting up of Vaishanavas. One two-storied 
building, the plaintiff says, was bfilt as the temple of the Thakur. 
One &rca house was also builtinside the, Math where Vaishanavas 

and pilgrims stay. In cross-examination he says that he beard 
{rom defendant No. x that the Maharajas and Rajas gave pro- 
perties to himself and to the Math. Fiom this it is argued that 

the aloresgid buildings wete necessary for the comfort and 

* convenience of the disciples of position of the Math and possibly 
that might incfease the offerings made to the ‘deity and thus the’ 
buildings were calculated to inciease the income of the pioperty. 
The learned Subordinate Judge says that there is no evidence 
that the Maharaja and Raja disciples of the Math refused con- 
, tributions to the Math without a two storied building and that 
these buidings were not necessitics at all but were raisedeto 
show to people that the Math was a rich and a big Math. It may 
have been desirable or even commendable on the part of the 
Mohant, td cpustruct such luxurious buildings for the comfort 
and convenience of the Raja-disciplas if this could be done 
dui of the savings of the income of thg Math pioperties. But 
i the construction of such buildings cannot be consideied to 
- be guch pressing necessities ato justify fhe construction of 


- . 
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them by raising loans. ‘The actual loan taken from 189r up £2 S 
to 1906 to meet the necessary Amritmonohi expenses and, the 
construction of the za buildings amounted to about Rs 9,337 SAN 
and the interest even after payment trom time to time swelled NILADRI 
the amount of the loan to Rs. 25,000, for which the bond in ~ SAHU 
suit "wis exe@uted. In the previous loans the exorbitant rate ui 
of interest suth*as Rs. 3-2, Rs. 2 was stipulated for. gWhere was CATIE: 
the necessity for borrowing atsuch high iate of interest? The BHUJ Das 
considerations for the loan leok very much like speculations, and = 
howsoevar advantageous it may be the Mohant was not entitled Eoi . 
tolaunch into such gpeculations by borrowing money at high SOMMA 
rates of interest. Therefore the construction of buildings in 
quesfion was nota pressing necessity for which the Shebait, 
defendant No. 1, could fnortgage the properties of the ‘Thakur at 
high rates of interest. The daily expenses of the Math as well 

" as the Asrutmonohi may have been, necessary, but in order to . 
show whether thiie was necessity to meet these expenses by 
borrowing, it was incumbeftt upon the plaintiffs to show that the 
income of the Math was not sufficient to meet thes® necessary 
expenses. The plaintiffs no doubt summoned the d@fendant to 
.produce accounts of the. indbme and expenditure of the Math, 
but they ultimately’ failed in this attempt. No doubt inference 

E adverse to the defendant maf be drawn from this fact, but the 
. plaintiff's witnesses pose themselves to'be acquainted with the ins o = 
and outs of the Math; some of them live very close and say that 
they saw the /am KhAarach Bakis and also satisfied themselves ag 
to the necessity of the loan. [t is, however, strange that none 
of them can give any idea of what the income of the properties 
was, LJ 

* = * * 

‘The failure of the defendant No.1 to produce the account- ` 
books does not very much affect the issues in hand inasmuch as 
it is not denied, and in facg it has. been proved that the money 
was taken for the- purpose of constructing the Pucca structures 
for the Raja disciple and for the Sadhus. The question is not 
solved by the establishment of that fact alone. It has futher 
to be proved that they were the duc necessities of the time and 
could not be postponed and that loan must necessarily have been- 
taken to meet them. _ I therefore agree with fhe l&irned Subordi- 
nate Judge that there was no legal necessity for incurring the 
loans in question. 

I also agree With the learned Subordinate Judge when hg says 
that the buildings were constructed only to satisfy either the 
vanity of the defendant or for speculative purgoses. A 


sl heir Lordships cannot, in the evidence, find a single particlé 
*to support this latter allegation. It has been already demonstrate, 
that the money borrowed by the defendant was not uged solely for | 
the purpose of building pucca houses Had tht defehdant given z 
evidence as a witness òr produced his books, it would probably .have 
been possible to haye d&certained what was the amount of the por-, e ° 
tions of the loan dewoted to puilding purposes and wha to the . 

3. 
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> requisite services of the Muth, and that the plaint 
ably be paid i in respect of these Jatter, but that is n 
; the defence of the defendant. He first shuts up all 

- which infermation could be obtained, and then, beca 
does not make the decision the defendant has made 
bim to make, the plaintiff is to be paid nothing, 
matter. Pucca buildings are situated in part in the 
tised by the Muth authorities as thejr own; they arc 
they were intended to. The defendants and the 
occupy and enjoy them, but will not pay for them. ( 
stand razing them to the ground because they wer 
then refusing to pay for them, but to refuse to | 
them and use them is a gross injustice nd a most t 


The learned Judges of the High Court appear & 
to be rather of opinion that the procurement of a lq 
easy terms for the purpose of paying off antecede 
on very oppressive terms can never, in a case of tt 
held to be a necessary proceeding unless the obtainü 
sive Ioan Was, at the time it was Sbtajned, a matter 


If these learned Judges held that view, their L 

. agree with them. The case of “Prosunni Kumari 
Chand () was decilled by a Committée of thc 
composed of Sir James Colvil, Sir Barnes -Peaco 
Smith and Sir Robert Collier. . The respondent. obta 
against the former .Shetiit of “aff idol "upon thé" la 
the repayment of moneys alleged and found to hay 
for the service of the idol and the expense of th 

' decrees directed that the debt should be paid by 
~ sonally, or else realised from the profits of the debot 


-~ . The appellants were the two sycceeding Sheb 
They instituted a suit to set aside these Uecrees 
^ debottor property released from the attachment iss 
of the decrees. It was held that the decrecs,-be 
fraud or collusion, as they were held to be, and hayi 
after the necessary and proper issues- had been 
mined, were entitled to the force due*to “judgmer 
Courts, and were binding on the succeeding Sh 
continuing representatives of the idol's property 
Smith, in giving judgment, first pointed out that 
„cope before the Cpuncil by way of appeal from the 
“to be impeached, but upon a fresh suit to set them 

: gated the facts of the case. This Raja Babo 
e former Shebait, wasp he said,a man of prof 
having spertt the income of the debottor property o 
sure, borrowed Rs. 4,000 from the respondertt to re 
„f the idol and of repairing the temple.. As security 


: (1) aL A,145. ; ee 
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he gave a bond to the respondent,-and also a vahinama, by which he. 


pledged the debottor property for the payment of the money. In 


both securities it was stated that the money was needed for the. 


services, of the idol and the expenses of the temple. The Judge of 
the Zillah Cpürt of. Dacca gave a decree for the respondent, | baving 
feund- that the ogey had been borrowed and expended for these 
purposes, but that the specific pledge of the property coffid not 
- enforced, that a decree founded pn the bond for the money lent might 
be given, to be realised out of the debottor lands, and he framed the 
decree. Thejr Lordships held that they were only sitting to deter- 
mine the operation and.effect of the two decrees as they stood, not 
whether they were right or wrong on questions of law or fact, and 
approved a decree in the form suggested. But the learned Judge did 
not lay down this proposition : tbat though property devoted to à 
religious purpose is, as a rule, inalienable, it is, in their Lordships' 
opinion, competent for the Shebait of property dedicated to-the wor- 
ship of an idol, in his capacity as Shebait and manager of the estatg, 
to incur debts and borrow money for the purposes of expenses in 
keeping, up the religious worship, repairing the temples or other 
possessions of the iddl, defending hostile litigious attacks, and other 
like objects. The power, howevef, to igcur debts must be measured 
by an existing necessity for incurring them. e 
e The importance of this case in its application to the present 
consists in this, that it was the immediate, not the remote, cause, 
the causa cousani, of fhe borrowing" which has to be considered. 
The immediate cause of the borrowing was the Muths need of 
money to carry on and pay for its services. The remote cause of the 
Muth’ 8 need was due to the profligate expenditure of the Shebait. 
It wotld have been no answer to the creditor's suit to say, ^ Oh, 
your money was only borrowgd because the income of the Muth 
was spent, by a profligate Shebait, and there was no money available 
to carry- on the services of the Muth.” So in the present case, 
' ..even if the building scheme of the defendant had been reckless, 
inconsistent, unsound and liable to fail, which, by the way, has no? 
been proved, what drove him to borrow thisemongy Rs. 25,000 on 
mortgage, to pay old debts, and so be relieved of the oppressive 
burden which thé exorbitant rate of interest.at which these earlier 
loans were made imposed upon him. It was the high rate of 
interest, which he was already bound to pay, that was the nBcessary 
and immediate cause of his giving this mortgage, though the remote 
cause of it was the getting into debt bv the buifding dperation” th 
tReir Lordships’ view the principle of the case of Prosunno K 1 
Debya v. Golab Chand (supra) applies.to this case. They therethre 
think the appeal succeeds, that the judgment. appealed from was 
"erroneous and should be set aside, and that a decree should be 
pronounced in the form adopted in this latter case, declaring that the 


debt should be paid by the Shebait personally or else' std frofh 
the profits of the debottor prdperty. 
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The case should be remitted to the High Court with the following 
direction, viz. :— 

That the High Court should make a personal decree against the 
defendant for the payment of the debt within a specified time, and 
on his failure to pay, to dirèct an enquiry to be peld by tbe Court 
of the Subordinate Judge as to the sums legitirpately attributable to 


‘the endowment under the Hindu Law, and a Receiver should be 


appointed to realise the rents and prefits of the debottor estate, and 
the Shebait's share, after payment of a maintenance allowance to be 
fixed by the Court, should be allocated for the payment,of the plaint- 
iff’s debt.. : 


. Their Lordships will humbly advise, His Majesty accordingly. 
The first respondent will pay the costs of the appeal. 
Watkins & Hunter —Solicitors for the appellant. 


W. W. Box & Co. —Solicitors for the respondents. 


NASIR-UDDIN AND ANOTHER (Defendants) . 


vers HS P 


AHMAD HUSAÎN AND OTHERS (Plaintiffs) * 


Contract of sale— Specific performance— Purchase with motice of contract 
— Discharge of binding mortgages by purchasers —Enitled to charge for 
monies paid—Hindu Law—Joini family — Contract by father— Defence 
of improvidence open to purchasers. 

A*Hindu father, headofa joint family, contracted to sell certain 
joint family property to the plaintiffs, but subsequently sold it 
to the othe: defendants in breach of his earlier contract. Ona 
suit for specific performance brought by the plaintiffs against 
the father and the subsequent pwrchasers, the purchasers pleadéd 
that the contract in favour of the plaintiffs was an improvident 
sale. The High Court held that this defence was not open to the 
subsequent purchasers. eld, by the Privy Council that the 
defence was open, but inasmuch as the price agreed for was a 
handsome price, the transaction could not be called an improvi- 
dent one* The purchasers had, however, discharged mortgages 
upan the property. Meld, also, that the purchasers were entitled 
toa charge updn the property for the sums paid by them on 
account of the earlier mortgages and further that the decree of 
fhe High Court was not to be taken as precluding as members of 
the joint family from disputing the validity of the sale as being 
3 one mfidein éxcess of the powers of the father as manager of the 

joint family properties. ; * o 


* APPEAL from a decree of the High Court ot Judicature at 
Allahabad. . * . Í ; 


L. deGruyther, K. `C. and B. Dube, for thé appellants 
The other side was not represented. ° 
. t P.C. A No. 19 of 1924 ° ° 
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The following judgment was delivered by 


LOkD PHILLIMORE.—This is a suit brought forethe specific 
performance of an alleged contract to sell land.- The contract is 
said to be contained in two documents,,one stated to have been 
signed by fhe soreof defendant No. 3, who was the managing mem- 
ber of the Hirt? family which owned the propertyg the other, 
dated the next day, said to have been .signed by the father. The 
suit was brought against the father and against two persons who 
claimed that*they purchased the property under a subsequent can- 
tract and Who denied the existence and validity of the first con- 
tract e 


The Subordinate Judge found that the contract relied upon 
by the plaintiff was either a forgery or a fraud, and, further, that 
it was an improvident sale which could not be supported against 
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the other members of the family and for which, therefore, no specific 


performance could be decreed. 


. ry 

On appeal the High Court at Allahabad came,to a different 
conclusion. The Chief Justice and Gokul Prasad, P, held that 
the plaintiff had mdde out his case for the actual execution of the 
contract and that it was not an* impyovident sale. They further 
doubted whether the subsequent purchasers eould raise the question 
of improvidence. Itis from this decree that the present appeal is 
brought. 


The first question is oneof fact There are many difficulties- 


in the plaintiff's way and these were recognised by the Judges 
in the Appellate Court and have been brought before their Lord- 
ships in a most forcible argument. But being so recognised by 
the Appellate Court, they did not appear to the learned Judges 
to be sufficient to displace the case of the plaintiff or to counter- 
balance the difficulties in the rival story. Their Lordships do not 
purpose to refer to these matters in detail. Perhaps the most 
striking observation made by the Judges in the Appellate Court 
is that the case of the defendants involving forgery or fraud was 
not pointedly put in the defendants’ written statement, and though 
perhaps open under the general words of the defence and on the 
third issue, it ‘was put without detail or colour, was not raised in 
the cross-examination of the plaintiff or -his witnesses, and, as far 
as can be seen, was only disclosed when defendants’ wttnesses, 
after an interval of several months, came into the witness-box. 
e This being so, their Lordsbips, on the whole cannot advise His 
Majesty to reverse the finding of the Appellate Court on this poipt. 
Then as to the question of tht providencg of the bargain, 
it should be observed, ín /fstíue, that the only appellants before 
the Board are the subsequent purchasers. It is suggested on 
behalf of the appellants that under their purchase they acquired 
all the rights of the family sand can use, therefore, any defence 
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CIVIL open to any members of the family The Judges in the Appellate 
i936 Court thought that this was not so and that the point was one 
—  * which could not be taken by the present appellants. Their Lord- 
NASIR ghips are not satisfied that the Judges in the Appellate Court were 
»,. right cae this; but they do not feel it necessary te p'onounce 
AHMAD upon int or upon any point which may beeaki to involve the 
HUSAIN gogus uM of the present appellants in this matter, because, upon 


Lord the whole, they cannot advise His Majehty to reverse the decision of 


Pre. the High Court on this second question of fact. . 
It is no doubt true that the present appellants, actfhg, as both 
K Courts have found, with a knowledge of the plaintiff's claim, con- 


tracted for a larger sum of purchase money than the plaintif had 
agreed for; but there seems to haye been a reason why they 

M should be anxious to get the whip hand of the plaintiff, and if the. 
matter be looked at apart frofn the question of the higher bid made 
by the appellants, the sale to the plaintiff would seem to have been 
at a handsdine price. & 


The decree of the High Courtenust therefore stand.  . 


There are, however, two points which may have been intended 
. to have been provided for ine the "working out of the preliminary 
oma decree which the High Coùrt has granted but which it is desirable 
to make clear and put beyond question. It seems that the appellaats 
have, in virtue of their claim to be purchasers, discharged mort- 
gages upon the property. In respect of any money paid by way 
of such discharge they are entitled to stand in the shoes of the 
mortgagees whom they have paid off. 


Further, inasmuch as this suit was brought’ against the father 
only and not as against the other members of the family, the 
rights of the latter, if so minded to challenge the providence of the 
sale, must be preserved. 


Their Lordships will therefore humbly recommend His Majesty 
that the judgment of the High Court should be affirmed and 
the cause remitted, with two declarations— (1) that in respect 
of any- moneys e properly paid by the appellants towards the dis- 
charge of mortgages apon this property, the appellants are entitled 
to a charge upon the property for any sums so paid by them 

*/ which might have been rightfully due under the same mortgages ; 
. and (2f that the decree of the High Court is not to be taken as 
precjuding the mgmbers of the family of the third defendant 
^ frem disputing the validity of the sale .as being one made én 
excess of the powers of the third defendant as manager of the 
_ joint family property. . 
There has beén no appearance for the respondents and, there- 
fore, need be no order as to costs 
JE Appeal dismissed. 


| Hy. SL. Polak.—Solicitor for the appellants: 
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JAGANNATH PROSAD SINGH CHOWDHURY (Plaintiff) INIRE 
e UT 5 H5 . 1936 
SURAJMUL JALAL AND ornzns ieee) * October, 19 
Transfer of Property Aci, Order 34, Rule q—Contractual. rale of mmitergst LORD 


— Mortgages enttiled to uptodatg fixed for payment—Preliminary decree PHILLIMORE 
varied on appeal—Contractual rate of interest payable hil fertod of LORD 


payment fixed ın appellate decree. poet ° 


In a suit on a mortgage, the mortgagee is entitled to interest BLANES- 
at the contractual iate till the expiry of the period {or redemption BURGH, MR. 
fixed in the pieliminüry decree. If a mortgage decree passed AMEER ALI 
by the trial court in favour of the mortgagee is appealed from 
and is affirmed by the appellate cout, interest at the contractual . 
rate may run only upto the date fixed in the decree of the trial 
court, but il the said decree is, in aby way, modified or varied, : 
then interest at the contractual rate should 1un upto®the peiidd 
fixed for redemption in the decree of the appellat@ court. Any 

- dierent rule was pot intended to be laid down ın the case of 
Raghunath Prasad v. Sarju Prasad, 51 Y. À., tor. 


APPEAL from a decision of the High Court of Judicature at Fort 
* William in Bengal.- = SEN 
* Sir G. R. Lowndes, K. C. and B. Dube, for the appellant. 
A. M. Dunne, K. C. and H. N. Sen, for the respondents. 
The following judgment was delivered by ‘ 


LORD PHILLIMORE.—On this appeal as it was lodged various 
points were presented which have not been insisted upon if argu 
ment before their Lordships’ Board. The one matter to which 
counsel for the appellant hawe confmed themselves is the question 
of the rate of interest and whether it should be simple or compound 
from the date either of the decree of the High Court or, as put by 
one of the learned counsel, the decree of the Court of first instance. 


Realy this matter is determined beyond question by Order 
XXXIV, of the Code of Civil Procedure. Thi mas, for this parti- 
cular case of mortgages, differ from the general provision of 
section 34 of the Code; but if so, the particular avoids the general. 
Under Rule 2 of that order it is provided :— * 


" In a suit for foreclosure, if the plaintiff succeeds, the Court 
shall pass a decree (a) ordering that an account be taken of what 
e will be dueto the plaintiff for principal and interest on the mortgage, 
° and for his costs of the suit (if any)-awarded to him on the day, 
next hereinafter relened to. . . and directing (c) that if the 
defendant pays into Court the amount so due on ‘a day within six 
months from the date of declaring in Court the amount so due to 
be fixed by the Cougt, the plaintiff shall deliver upto the defendant, » 
or to such person as he appoints, all documents in his possessior 
* * * P, C. A* No, 108 of 1925 '. 
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And Rule 4, Sub-rule 1, provides “that ina suit for gale, if the. 
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. . . but (2) that, if such payment is not made on or before the 
day to be fixed by the Court, the defendant shall be debaned 
from all right to redeem the property." 


plaintiff succeeds, the Cottrt shall pass a decree as meptioned and 


then direct that the property shall be sold if it is ngt redeemed. 


. That is very well paraphrased by Lord Davey in delivering the 
judgment of the Board in the case» of Rant Sundar Koer v. Rai 


Sham Krishen (*). 


At page 21 he says :— . 


“Their Lordships have no hesitation in expressie their con- 
currence with the High Court of Calcutta, not only ig allowing 


interest after the fixed day, but also m allowing interest at the 


Court rate and not at the mortgage rate. "They think that the 


scheme and intention of the Transter ol Property Act was that a 


general account should be taken once for all, and an aggregate * 


amount be stated ip the decree for principal, interest and costs 


due og a fixed day, and that after the expiration of that day, if 
the property shou!d not be redeemed, the matter should pass from 


the domain of contract to that of judgment, and the iights of the 
mottgagee should thenceforth.depeud, not on the contents of his 
bond, but on the directions ingthe decree." 

Up to this point, till the period for redemption has expired, the 
matter remains in contract and the interest has to be paid at the 
rate and with the rests specified in the contract of mortgage. 
is the judgment which the High Covrt has delivered and of which 
complaint is, in their Lordships’ opinion, ineffectually made. 
A point was taken that the date when the contract rate expired 
should> be six months from the date of the original decree of the 


That 


of the High Court. Their Lordships think that cannot be so. 
might be go if the decree and judgment of the Court of first instance 
was one which was affirmed; but, inasmuch as it was varied because 
the sum fixed for redemption was incorrectly calculated, it is impos- 
sible for the appellant, in whose favour that incorrect judgment 
was given, to rely upon that date as the date from which the redemp- 
tion period shoufd be’ calculated. 


Their Lordships ‘therefore are of opinion that the decision of 
the High Court is in all respects correct ; but their Lordships must 
deal with a point which has been made by counsel for the appellant 
upon the decision of this Board in the case of Raghunath Prasad v. 
Sarju Prasad (*).* No doubt in that case their Lordships finished 
their judgment, which was a judgment in favour of the respondents, 


“who had not been called upqn, by saying :— 


“Subordinate Judge, and not six months from the date of the decree 


It 


“ Their Losdships are of opinion that the decree of the High 

Court should be varied by allowing compound interest on the 
Principal -at the rate of 2 per cent. per mgnsem from the date of 

. execution of the bond until September 25th, 1917"— which was 


e) 


34 I. A. 9. 


(a) * 31 1. A, ror, 


VOL. 


ae 


xxv] PRIVY COUNCIL 2s 


the date of the decree of the Court of first instance, not of the 
redemption period — "and thereafter simple interest at the rate of 
6 per cent. per annum up tó-the date of realization, and that in 
other respects the decree of the High Court should be affirmed." 


This part of*the decision does not apparently square with either the 


order. or the language of this Board in the case of Rani Sundar 


Koer v. Rat Sham Krishen (supra) (©). The explanation must be 


that, 


for some reason or othef, their Lordships thought that the 


respoadents, who were doing very well, were prepared to leave this 
particular måtter in their Lordships’ hands. If the respondents, 
when their counsel received the print of the judgment, had been so 
minded as to come to the-Board and say that this had passed per 
incuriam they would have been heard and the matter would have 
been fully discussed. - 

Their Lordships cannot have thought that they were deciding 
adversely to the respondents or they would have called upon their 
counsel to argue. What exactly influenced their Lordships at this 
moment of time can only be a Bae but for som& reason or 


other thty must have, thought 


t the respondents consented to 


leave this matter in their hands, qnd the case is not to be relied 


upon as an authority in this particular. * . 
Their Lordships will therefore humbly advise His Majesty that 


thie appeal should be dismissed with costs. 


Watkins & Hunter —Solicitors for the appellant. 


Appeal dismissed. 


Barrow, Rogers & Nevill.—Solicitors for the respondents. 


(1) [1906] 341 A. 9 





NIRMAN SINGH AND OTHERS (Plaintiffs) 
WErsus 


LAL RUDRA PARTAB NARAIN SINGH AND OTHERS 


(Defendants) * 


Hindu Law—Jeint family— Elder brother recorded as proprietor m revenue 
papers—Joint residence of younger brothers—Receipt of matntenance— 
No exclusion from enjoyment—Limitation Act, dg. I27— Suit not lime- 
barred—Nature and effect of orders passed in mutation proceedings. 

On the death of a Hindu father leaving three sons, the MR .AMEEK 


© 40° 


eldest son applied forand obtained mutation in the revenue papers 
by order of the revenue court, on the ground that the estgle was 
an impartible one and he was solely entitled to its possession. 
The other two sons were, at that time, minors, but iQ was prqved 
that they continued to live jointly with their eldest brother up fo 
the year rgrr. Thereafter they resided separately but receiv 
considerable sums of money for their expenses from their elder" 
brother. On a suit for partition by the* younger *brethers, it was 
pleaded by the defendant elder brother, that the suit was time- 
barred under Art. x27 of the Limitation Act. Meld, that tle suit 
was not time-b and the younger brothers had never been, 
excluded irom” the joint «family property. Proceedings for the 
* P. C. A. No. 13 of 1924 : 
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CIVIL mutation of names are not judicial proceedings in which the title 
1045 to and proprietary rights in immovable property can be deter- 
luci \ mined. ‘They are much more -ın the nature of fiscal inquiries 
NIRMAN instituted in che interest of the State for the purpose of ascertain- 
SINGH ing which of the several claimants for the ocgupatiqn o£ certain 
Lat RUDRA ' denominations of immovable pioperty may bę pat into occupation 
PARTAB s; of it With the greater confidence that the revenue for it will be 
NARAIN paid. The mere entry of the name of the defendant in the 
: SINGH revenue papers could not be evidence that he was in possession 
~ as sole legal owner in a proprietary senge to the efclusion of all 
claims of the other members of the family as co-Swners or for 

maintenance or otherwise. . 


APPEAL from a judgment, dated 18th September, 1922, of 


ASHWORTH and SIMPSON, Additional Judicial Commissioners , 


e of Oudh (). ^" 
4. M. Dunne, K C. and D. Dube, for the appellants. 
The other side was not represented. 
* The folfowing judgment was delivered by 
Lerd LORD ATKINSON.—This is an appeal from a judgment and 
4th&iom. — decree, dated the 18th September, 1922, of the Court of the "Judicial 
Commissioner of Oudh which revessed a judgment and decree, dated 
' the 6th July, 1920, of the Subordinate Judge of Bahraich. The 
main question for determination on this appeal is whether the plaint- 
iffs’ suit is barred by limitation. The Subordinate Judge held tMat 
it is not barred, and the Appellate Court took the opposite view, 
holding that it was barred. The pedigree of the parties showing 
their descent from Lalta Singh, who died in the year 1882, the 
relation between them, and the position they have respectively taken 
up in the litigation out of which this appeal has arisen, are indicated 
with sufficient fullness and accuracy in the pedigree as set out in 





the appellants’ case. . . 
It runs as follows :— ^ 
Lalta Singh (died 1882). 
T | 
Lal Bahadur Singh Sher mm Singh. Nirman Singh. 
(dled 1nd June 1916). (Defendant No. 5) (Plaintiff No. 1) 





| | 
Lal Rudra Partab Dukh Haran Darga Baksh 
© Narain_ Singh Singh Singh 
(Defendant No. 1.) (Defendant No. 2.) (Defendant No 3) 


. . e. e » | | 
t Dalip Singh. Jagatjit Singh » 
(Defendant No 6.) minor). 
* % "Pachchh i (Defendant No. 7.) 
(minor). » ? 
(Defendant NA. 4). * 
i i Tr | 
i - Muneshar Baksh Bishambhar Baldeo Baksh 
Singh. Bakhsh Siffh Singh. 
(Plaintiff No. 2.) (Hisjntif No. 3) , (Plaintif No. 4.) 
(à Reported 74 Indian Cases, 225, A. I. R., [1923] Oudh, 61. 
. 9 
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The plaintiffs, Nirman Singh, Muneshar Baksh Singh, Bishan- 
bhar Baksh Singh and Baldeo Baksh Singh, commenced an action 
against the three sons of Lal Bahddur Singh, since déceased, who 
died on the 2nd'June, 1916, and Bachcha, then ro years of age, 
then aemipor under the guardianship of his own father, Sher Baha- 
dur Singh, and Qaljp Singh. A paragraph of the plaint filed by 
the plaintiffs sets forth that the parties to the suit afe members 
of a joint Hindu family, goverged by Mitakshara law, and that fo 
partition of, any kind has ever been effected between the parties to 
the suit, or hetween the ancestors mentioned in their pedigree. In 
paragraph 3 it stated that Lalta Singh's own brothers died child- 
less ; thát Lalta Singh thereupon became head of the joint Hindu 
family and entered into possession of the entire joint property ; 
that at the time of the death of Lalta Singh, Nirman Singh, plaintiff 
No. r, and his brother, Sher Bahadur Singh, were minors and 
lived with their elder brother, Lal Rahadur Singh, that all the 
villages held in proprietary possession remained joint preperty, 
that mutation of names being effected in favour of Lal Bahadur 
Singh as the head of this jomt Hindu family, durimg whose life 
all the members of thé family remained as owners in respect of 
the joint family property ; Lal Batadur,Singh died on the and June, 
"1916. It was then stated that defehdants from 1 to4 then 

j all sorts of disputes and filed objections against the mutation 
of names, rendering it impossible to live in joint enjoyment of the 
family property ; that, for this reason, plaintiffs then desired this 
property should be partitioned amongst the members of the family 
but on the’27th November, 1916, defendant No. 1 finally refused to 
cansent to this being done Theshare of the plaintiffs in the entire 
property would, on partition, be one-third, that of defendants Nos. 1 to 
4 (also one-third) and that of the defendants 5 to 7 also one-third. 


Defendant No. 5 and his two sons, defendants Nos. 6 and 7 
are ‘impleaded as defendants, but in their written statement they 
admit the validity of the plaintiffs’ claim. The principal defendant 
is Lal Rudra Partab Narain Singh, defendant No. r. He filed 
& written statement on the 3rd November, 1917, about I8 months 
after the death of his father. In his statement he denied that the 
parties to the suit were ever members of a "joint Hindu family, 
and the paragraphs 15 and 16 of this statement averred that the 
custom of single ownership had been existing for centuries ein the 
family of Lal Rudra Partab Narain Singh, defendant No. r, and 
that the Bahraich estate since its acquisition had fer generation 
after generation been held by a single owner, that under this custom 
the property was impartible and owned by a single owner. Tas 
the estate was never partitioned in view of the fact, that it was 
impartible, and further that the custom of "primogeniture has 
obtained in the f * of defendant No. 1 and that for generation 
after generation the Bahraich estate had been held and enjoyed by 


the eldest son uf “accordance with this custom, while the other 
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children continued to get only maintenance allowance due by way 
of guzara in accordance with the custom. He further averred that 
Bahadur Lal Singh, his father, had been in exclusive possession 
of the estate in dispute from May 1882, and that even if the 
plaintiffs had any right to partition, limitation commenced from the 
date of mutation in 1822, and their claim ,was barred by time. 


‘Refendant8 3 and 4 adopted as their own the pleas raised by 


defendant No. I. e 


On these pleadings the Subordinate Judge fuel 20 issues. 
He has most conveniently divided them into three grodps areoding 
to the Subjects with which they respectively deal. 


The first group consists of the following first two issues :— 


“(1) Whether Lal Bahadur Singh and the parties to us suit- 
constitute members o£ a joint Hindu family ? 


“(2) Whether the property in suit is joint family property?” 


* The Subordinate Judge, after having most carefully examined 
all the evidence, found in the gffirmative on each of these i issues, 
and the Appellate Court affirmed his findings. 


The second group has, comprised the two following issues, 
Nos. 3 and 4:— 

3. Does a custom of- impartibility and of succession 1 lineal: 
primogeniture exist in the family, as alleged? 


4 Is the property in the suit also otherwise RESUME as 
alleged? o 


The Subordinate Judge found these issues against the defend- 
ants, aod expressed himself thus :— 


“ Now all the points to be determined in-connection with issuc 
No. 3 have been wholly or partly decided in the negative upon a 
review of all the authorities cited for the parties and the docu- 
mentary and oral evidence in thecase I am, therefore, of opinion 
that the custom of impartibility and lineal primogeniture pleaded 
by the contesting defendant i is not established, and I find issues 
Nos. 3 ande4 insthe negative.’ 

The Appellate Ceurt concurred with the finding of the Sub- 

ordinate Judge that the defendants had failed to prove the custom 
pleaded by them, saying, “ Our finding is that the custom is not 
proved.” 
. The third, group consist of the issues Nos. IO, Ir and 12, 
relating to the raising the plea of limitation. These run “s 
fojjows :— 

““(1o) Efavq the plaintifts been in possession of the property in 
Suit within limitation? — , 

* (rz) Have Lal Bahadur Singh and Jiefendant No. 1 been in 
. adverse possession of the property in suit for more than twelve 
yearg before suit? E 


VOL. xxv] PRIVY COUNCIL ` * 29 


"(r2) If the property in suit be found to be joint family 
property, then have the plaintiffs been excluded yithin their 
knowledge from the enjoyment of it more than twelve years before 
suit?" 


The*lower Courts are agreed in holding that the determination 
of the question bf. limitation depends upon tpe true mganing and 
application of Article 127 of the 1st Schedule to the Indian Limi- 
tation Act (IX of 1908), which*is as follows :— 


? Period of Time from which period 
Defcription of Suit. Limitation. begins to run. 
127 Suit by a person excluded — - Twelve When the exclusion 
from joint family property, to years becomes known to the 
enforce a right to share therein. plaintiff. 


The Subordinate Judge tried issues Nos. 10, 11 and 12 together, 
and, on considering them, he directed his mind to the following 
considerations :— 


e e 

"In order to see whether the suit is or is not barred under 

] artjcle 127, we have to see whether or not the pfaintiffs were 

excluded from the*joint family property more than twelve years 

before the suit to their owa knoyledge. The onus of proving 

not only that they were excluded, but:also that they knew that 

they were excluded more than twelve years before the suit, s£. 

* before the 6th July, 19oz, lay upon the contesting defendants." 

. The facts relating to the plea of limitation Ty be summarised 
thus :— 

As already stated, the head -of the joint family, Lalta Singh, 
died in 1882, leaving him surviving three sons namely, (1) the 
eldest, Lal Bahadur Singh ; (2) the second,'Sher Bahadur Singh 
(defendant No. 5), who was sixteen years old; and (3) the plaintiff, 
Nirman Singh, who was a min®r, fifteen years of age. 

On the 23rd May, 1882, the said Lal Bahadur Singh filed an 
application under the provisions of Sections 6r and 62 of the 
Oudh Land Revenue Act (XVII of 1876), praying that, as he 
had performed the funeral rites of his deceasgd father, mutation 
of names in respect of his father’s estate might be made in his 
favour. 


The Extra Assistant Commissioner of Bahraich made the 
following rather peculiar order on this application :— 


5 Qı dered . e * °° 

e that in place of the name of Lalta Singh, deceased, the name of his 
' eldest son, Lal Bahadur, shall be written in the column of Lambgt-* 
dar and the names of (the déceased’$) younger sons, Sher Bahadur 
Singh and Nirman Singh, shall be written in place of the deceased 


as co-sharers. Łetthe Tahsildar be informed so that he gives 


effect to this and&collects the usual fee. Let the Registrar 
Qanungo, the Suddar ia the pas:/éag: navis of the Sudda? 
be informed. ‘If this eides son, Lal Bahadur, has any “objection 
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to the recording of the names of his brothers as co-sharers, and 
considers them to be entitled to maintenance, he can have his 
remedy from a competent Court, as according to Hindu law and 
custom all the sons of a deceased person are his lawful repre- 
sentatives. s E 

(Sd) "Pandit Jank: Prasad. 

Extra Assistant Commissioner of Bahraich. ' 

‘Dated rst June, 1882.” ° 
Lal Bahadur was dissatisfied with this order amd appealed to 
the Deputy Commissioner of Bahraich, who made an*order equally 

peculiar. It runs thus :— . 

"Order. 

" Such being the facts of the case I accept the appeal from 
the order of Extra Assigtant Commissioner and cancel so much 
of his order as not register (sic) Sher Bahadur and Nirman Singh 
in the Tahsil Books as proprietors in possession. This order will 


` hil 


: not, df course, debar them from claiming, should at any time 
such ¢ course appear to either of them advisable, their share in 
Ihe estate. 


“To-day present applicang and the tuo minors. Their mother 
and guardian is not nt, Sher Bahadur and Nirman Singh, 
aged 16 and zs, appear with an application from their mother 
excusing her appearance at such a distance (35 m.) in this wea- 
ther, she being a pardahnashin. She says in it that the estate 
has never been divided, and that she has no objection to dakhil- 
Mari; in the eldest boy's name, Lal Bahadur's. 

‘Sher Bahadur, aged 16, declares that the signature to this is 
his mother’s, and was written by her in his presence. 

(Sd) "M. L. Ferrar, 
» "Deputy Commissioner.” 


Both the lower Courts have found that the plaintiff, Nirman 
Singh, and his brother, Sher Bahadur Singh, have, aince their 
father’s death in the year 1882, lived jointly with their eldest brother 
Lal Bahadur Singh in the ordinary way, and continued so to do up 
to the year x9ir,'or thereabouts. Thereafter they resided sepa- 
rately, but received considerable sums of money for their expenses 
from Lal Bahadur Singh, the head of the joint family. The defend- 
ants themselves assert that plaintiffs are in receipt of cash main- 
tenance, and that they are in possession of some land in lieu of the 
same. In view of these facts, the Subordinate Judge held that the 
“plaintiffs” suit was not barred by limitation, and concluded a soynd 
. ed able judgment in the following words :— 

‘The [ast-mentionefl ease of Raghunath Balı v. Maharaj Bali, 
Indiat Law Reports, rr Calcutta Series, p. 777 (Privy Council), 
,makes it clear that even where the person actually holding the pro- 
perty of a joint family believes that it is igspartible property, and an- 
other member of the family sharing that belief accepts maintenance, 
it &oes not amount to the erce on of the latter, and upholds the 

n JE 
e@¢ 
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authority of the Privy Council in ao Madras, 256, that where the CIVIL 
junior member under a mistake accepts the provision of Teab 
maintenance they are not to be deemed excluded as co-parceners. Iu 
The mere fact that the parties believed that the estate was NIRMAN 
impartible and the junior co-parcentrs having a rightto share SINGA 
accepted maintenance in lieu, does not put the head of the family pa RUE 
in a position adverse to the other membeis, so to forcé them to  PARTAB 
realize, so to speak, their Light of partition or be barred. The NARAIN 
cause of action would not arise unless the co-parceners were absolu- SINGH 
tely exclhided and is not absolutely excludedif he is in receipt of Lord 
maintenfnce from the family properly. Here it is asserted by the Attkisson. 
contesting defendants themselves that the plaintiffs are in receipt 

of cash maintenance, .and Ahat they are in possession of some 

lands in lieuof the same. ; 

" The decision of the Madias High Court in I. L. R., rr z 
: Madras, 380, confirmed by the Privy Council in I. L. R., 14 

Madras, 237, laid down that if the plaintiff in a suit under 

Article 127 has lived on the property with othe: joint ewners, and 

has been supported by the proceeds of the joint family property, 
_ thig is sufficient to negative his exclusion and to save*limitation. 


s xo ° x * * * 
" Exclusion to bara suit under firticle 127 must be a total S 
exclusion. (Vide I, L. R., ao Madras, 256; 24 Madras, 562; - 


e and sz Indian Cases, 470.) 
"In view of these authorities and the facts of the case, I am 
of opinion that the plaintiffs have not been excluded within 
their knowledge from the enjoyment of the property in suit for 
more than twelve years before the suit and that it is within 
time. I therefore find the issues accordingly against the con- 
testing defendants.” 
The perusal by their Lordships of the judgment of the Court of 
the Judicial Commissioner of 'Oudh, at page 482 of the Record, 
leads their Lordships to think its judgment isto great degree 
based on the mischievous but persistent error that the proceedings 
for the mutation of names is a judicial proceeding, in which the title 
to and the proprietary rights in immovable property are determined. 
They are nothing of the kind, as has been pointed But times innu- 
merable by the Judicial Committee. They are much more in the . 
nature of fiscal inquiries instituted in the interest of the State for the : 
purpose of ascertaining which of the several claimants for the oecupa- 
tion of certain denominations of immovable’ property may be 
put into occupation of it with the greater confidence that the revenug. 
e for 5t will be paid. - 
Itislittle less than a travesty of judicial proceeding to regard ° 
the two orders of the Extra Commissiéner of Bahraichtand Mr. M. L. 
Ferrar, Deputy Commissioner, as judicial determinations expelling 
proprio vigore any individual from any proprietary right or intérest ; 
he claims in immovable pr . Yet of these very orders thes ° 
Court of Appeal said “the Deputy Commissioner decided that 


e °’ 
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Lal Bahadur Singh was alone entitled on the evidence to have 
his name 'entered, though he added that his order could not debar 
the brothers from bringing a suit to -establish their claim at any 
time. It appears to us that these proceedings afford clear evidence 
that Lal Bahadur Singh took possession of the estate*as property 
to which be was entitled to exclusive ownership, afd not on behalf 
df the younger brothers. There can be no doubt he had sole 
physical possession in the sense fhat he was able to deal with the 
proceeds, and to exclude all others, and there can be nó doubt that 
he showed a determination to exercise that physicaPpower on his 
own behalf. „He had therefore sole legal possession"—yee, in the 
sense that any person who on an application for mutation of names is 
put upon the registry as sole occupier will have sole legal possession, 
whether he be the head of a joint Hindu-family, or not head of any, 
family, or an absolute owner. * If, however, the Court of Appeal 
meant by the language they have used that these orders were 
évidence that Lal Bahadur Singh was in possession as sole legal 
owner in-2 proprietary sense, fo the exclusion of all claims of the 
other members of the family as coowners er for mainterfance or 
otherwise, they, in their Lordships’ view, were entirely mistaken. 

The same evidence finds expression in this passage of the judgment 
of the. Court of Appeal as is manifested in the passage at the top 
of page 485. After referring to what Lord Macnaghten, in the 
case of Corea v. Appuhamy (*) said to the effect that “possession is- 
never considered adverse if it can be referred to a lawful title,” 
they held*hat there was nothing in that case to show any intention 


on the part of the deceased owner's heir to enter as a plunderer, , 


and said " That case is to be distinguished from the present case 
by the fact that Lal Bahadur Singh did at the time T pires set up 
an adverse title in clear terms before revenue authorities, and 
they accepted his claim." If that means that Lal Bahadur Singh 
set up a claim to be sole proprietary owner of this estate entitled 
to an interest in. which his brothers had no claim, then these 


revenue authorities had no jurisdiction to pronounce upon the 
„validity of suck a chim, and from these orders it would appear they 


did not attempt to do so. It is, in their Lordships view, perfectly 
clear that the orders already referred to did not effect and were not 
intended or designed to effect proprio vigore an exclusion of the 
plaintiffs from all interest in the property of the joint family of 
.whjch they -were, members. At page 487 the Court of Appeal 
“deals with the point of exclusion. They say it was strenuoysly 
. qrgued that the fact that Lal Bahadur Singh's brothers got * 
maintenance-and actually held some lands is conclusive proof that 
they were*not, m point of fact, excluded from the estates of Lal 
Bahadur. A long and rather obscure discussion follows as to the 
-exclusion being intentional or tha contrape. It is generally under- 
* stood in law that a man must be prtsumed to, intend the natural 


G) [11:2] A.C, 230. - 
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consequence of his own act. The following passage on page 487, cmm, 
between lines 20 and 30, is the strongest practical comfhent upon 1916 
this principle: It runs thus :— eim 


“git Joust be possible to infer that if was accompanied by an SINGH 
intention to ‘abandon the position of aright to exclude. No v. 
doubt such intention will be inferred where no lefal title to ae RUDRA 
exclude is proved lo have been set up and maintained, because NARAIN 
there is always a presumption in favour of rightful entry and siwonH 
retentions Such presumption is, however, rebuttable. Here the = 
facts are these. Lal Bahadur Singh was, as we have found, a Pad 
co-shgrer in point of law. But he was holding under an express pir 
assertion of his title to hold as sole proprietor. He gave money 
aud lands to his brothers in the way a sole proprietor would do. 
Such gifts do not save his brothers from exclusion. ‘The cases 

. cited to us appear to us no authority for the contrary." 

On the whole their Lordships are quite unable to concur with 
the Court of Appeal in the views that Court has takem on all o» 
most of the important points in this case. They think those views 
are erroneous. The judgment cf the Subordinate Judge they, on 
the contrary, think sound and helpful, and are therefore of opinion 
that the decision of the Court of Appeal should be set aside, that 

*the judgment and decree of the Subordinate Judge should be xi 
affirmed, and this appeal should be allowed with costs, and they 
will humbly advise His Majesty accordingly. 
Hy. S. L. Polak.—Solicitor for the appellants. 
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but merely material discrepancies indicated. 
Where the Judge, in a case under Bello 377 of the Penal | 
, Code, without giving a summary of the evidence, merély.told the*" 
e “jury that there were material discrepancies and that if theyGury), , 
were morally convinced, their verdigt should be that of guilty: 
keid, that theie had been a miSdirection, and therefore the 
conviction based on the verdiof of the jury should be set aside. 
CRIMINAL APPEAL fgom an grder of C. DEB BANERJI ESQ, "n 
Assistant Sessions Judge 9 Bardilly. e 
* Cr. App. No. 315 of 1926 R 


e .° 
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CRIMINAL Mushiag Ahmad, for the appellant 
1946 Sankar Saran (Government Pleader), for the Crown. 
ENAYAT The following judgment was delivered by 
HUSAIN, BANERJI, J.—Enayat Husain has been convieted u&def section 


gurEnog 377 Of the Indian Penal Code and sentenced to five years’ rigorous 
=n imprisonment, The trial was before- an Assistant Sessions Judge 
Banerji, J with a jury. « ? 

s The only question is whether there was a misdiréction in this 
case. The heads of charge, as noted down by the ‘learned Judge, 
do not give asummary of the evidence nor does it show at all 
whether the learned Judge did or did not do anything more than 
say to the jury that there were material discrepancies ; and whether 

° those discrepancies were brought to the notice of the jury or whe 
ther the Judge simply told the jury that there were discrepancies 
does not appear from the record. Further, the Judge in charging 
the jury bas more than once used the expression, “If you are 
morally cenvinced, your verdig should be that of guilty." Then 
the Judge records that he agrees with the umanimous verdict of the 
jury as regards Enayat He goes on to say, “There are some doubts, 

- .no doubt, but then the doubts are not strong enough to impel me to 
make a reference to the High Court." 


a 

Tte first point to consider is whether there has been or has not 

been a misdirection. I am of opinion that there has been a 

s misdiiection in this case. Under section 297 of the Code of 

Criminal Procedure, it is the duty of the Judge to sum up the 

evidénce for the prosecution and the defence. In this case there 

was no evidence for the defence. Yam of opinion that a Judge 

should explain to the jury the isques of fact, which the jury has to 

determine upon the charge upon which the prisoners are being tried, 

and, having made the jury understand these issues, the more 
convenient mode of summing up the case for him to adopt is, in my - 

opinion, to present the jury, as materially and impartially as he can, 

a summary of,the evidence and the considerations and inferences to 

be drawn from the evidence and as they appear both on the negative 

. and the affirmative sides of the case. It is impossible, of course, 

. for any Judge to State every item of the evidence or to draw the 
atterftion of the jury to every fact which has been deposed ; but he , 

can without difficulty give & summary of the leading points of the 

*sevidenceand the tonsiderations and inferences to be drawn from it on 
the one side or on the other. Merely telling the jury that there, 

* Sire material discrepancies without telling them about those discre- 

. pancies is, im my opinion,’ <lear misdirection. Further, telling a 

jury in a case under a section liE« section,377 over and over again 

E aboht the moral conviction as eNe d of the accused is also, in 

n 


e 
* my opinion, a misdirection. The j\ry otto return a verdict ^ 
of guity upon their moral belief of a case, Wut upon the legal proof 

e e 
e . ^"^. c 


j 


VOL. XXV] HIGH COURT 35 


' of the facts constituting the offence. I am, therefore, of opinion 


that the misdirection by the judge has occasioned failure bf justice. 
I, therefore, ‘set aside the conviction and sentence, and direct a 
re-trial of Enayat Husain by the Assistant Sessions Judge and a 
Jong owe cer oos . i 


Conviction quashed. 


SUKHBIR SINGH AND OTHERS (Appiicants) 
Ter WS 


THE SECRETARY OF STATE FOR INDIA 
(Oppostte-Party) .* 
Land Acquisition Ad (r of 1894), section. 18— Reference. under, based on 
applications not in compliance with late—Invalidsty of —/urtsdiction. « 
A Collector, in making a reference under section*:8 of the 
Land Acquisition Act (1 of 1894), is only an agent of Govern- 
ment and.is not entitled to waive the requirements of the law 


on behalf of Government. Z the matter of Government v. Nanku 
Kothare, I. L. R., 30 Bom., 275, followed. 


Where on receipt of a notce of an award made by the 
Collecfor, under sec. 12 of the Land Acquisition Act, the 
appellant submitted an application which contained no request 
that the award be referred for the determination of the District 
Judge but which stated that as the amount of compensdtion was 
low, the matter might be postponed until the decision of a decla- 
ratory 3uit contemplated by the appellant, and the Collector, treat- 
ing this application as one under sec. 18 of the Act, referred the 
matter to the District Judge, Ae/d, that the act of the Collector 
in acting on the application did not preclude the District 
Judge from hólding that it was not in compliance with law. 
Esra’s case, Y. L. R., 32 Cal., 60g (P. C.), followed. 


First APPEAL from a decree of H. J. COLLISTER ESQ., 
Additional District Judge of Meerut. e e 


A. Sanyal and Girdhari Lal Agarwala, for the applicants. 
G. W. Dillon, for the respondent. 
The judgment of the Court was delivered by ° 


ASHWORTH, J.—These two appeals arise out of references 4stworth, J. 


under section 18 of the Land Acquisition Act.” Undér section g“ 
of fhe Land Acquisition Act (1 of 1894) notice was giv 

by the Collector to the © appellants that Government intended tt 
e purpose of 'a-market at 
replied to this notice stating 
that they were not willing. to gife the land for the construction 
of the market and ed o pfblic market was E Ga 
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further stated that they had submitted a memorial to the Provincial 
Governmeht asking for proceedings to be stayed pending the 
decision of their memorial. Various other reasons were given 
in this application against:the acquisition of the land for the 
purpose of the market. It was also stated thate the market value 
of the land was not less than Rs. 1,000 per Bigha Kham. The 
Collector held proceedings and made an award under section 12 
of the Act. Under sub-section (2) of section 12 he gave notice 
of his award to the appellants. Under section 18 it was open to 
the appellants by written application to the Collector to require 
that the matter of the award &hould be referred for the determination 
of the District Judge. The applicant was bound to state also the 
grounds on which the objection to the award was taken. The 
appellants submitted on the 4th and 12th respectively of July 
applications, which the Collector treated as applications, made 
“under section 18 of the Act, requiring the matter of the award ‘to 
‘be referred to the District Judge. The District Judge has held 
however that these applications, though acted upon by the Collector, 
did not comply with the law, and consequently that he had no 
jurisdiction to entertain the refemence. Neither of the applications 
contained any request that the matter of the award should be 
referred for the determination of the District Judge. They asked 
that the matter relating to compensation should be, postponed antil 
the final decision, as to the propriety or legality of Government in 
acquiring the land for the mandi has been settled by a competent 
court. They also mentioned that the amount of compensation 
awarded by tbe Collector was low and was not accepted. It is 
clear that there is no suggestion in these applications of a reference 
to the District Judge for the purpose of determining the sufficiency 
of the award The reference to the competent court would, when 
read with the former applications to the Collector objecting to the 
acquisition of the market, amount to an expression of intention by 


the appellants to bring a declaratory suit as regards the land, and ' 


- Such suit would be brought not in the court of the District Judge, 


but in the court of the Subordinate Judge. Again it is required 
by section 18 (2) that the person asking the Collector to refer an 
award to the District Judge shall state the grounds on which 
objection is taken to the award. The ground stated here is that 


the estimate is very small. Possibly this might have been a: 


, compliance with the law as an expression of the ground of objection 

‘to the award, but it,is immediately followed by a paragraph asking 

¢hat the. matter relating to compensation might be postponed untile 
the decision of the d suit threatened in the earlier appli- 

cation and in the*former h. We therefore agree with the 

District Judge that these applitations did not comply with the 

provisions of section 18 of the Act. » 


It Has been urged that any defect in the applications was cured 
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by the Collector acting upon them and making a reference to the 
District Judge. On this point we may refer to the case of /s 
ths matter of Governmeht v. Nanku Kothare (1). lt is there 


stated that the Collector in making a reference is only an agent of 


Governmen| and. that he is not entitled to waive the requirements 
of the law on behalf of Government. Authority for this is found 
in the case known as Esra's case (*) decided by the Privy Council. 
We concur that the act of the Collector in acting on the applicatiotts 
will not preclude the District Judge from holding that they were 
not in complignce with law. The other pleas taken in the petition 
of the ap have not been pressed. Counsel for the appellants 
has asked permission in this Court to amend the application for 
reference by the Collector to the District Judge at this late date. 
This request is one which for obvious reason it is impossible for 
*ihis Court to grant. Both these appeals are therefore dismissed 
with costs. 

Appeals dismissed. 

(1) [1905] I. L. R., 30 Bom., 375. R (3) [1905] I. L. R., 34 Cal, Gos. 


. SHAHZAD SINGH (Defendant) 
Ut? SHS 
NARAIN KURMI AND ANOTHER (Plaintiffs) .* 
Morigage—Invalid transaction—Fraud by mortgagor —Suit fo? recovery of 
morigage-money— When lies, 

Where the mortgage-money had been obtained from the mort- 
gagee by practising fraud upon him, Ae/7, that a suit to recover 
the money would he and*the invalidity of the transaction could 
not be pleaded as a bar to the suit. 


SECOND APPEAL from a decree of BABU KAMESHWAR Nath, 


District Judge of Azamgarh, modifying a decree of BABU UGRAH 


LAL, Subordinate Judge. 
Peary Lal Banerji, for the appellant. E 
M. Waliullah, for the respondents. = 
The judgment of the Court was delivered by 
WALSH, J.—In this case it has been found that, although the 
mortgage was invalid, the defendant deliberately concealed the ruth 
from the plaintiff and pretended to be the owner, whereas he knéw 
perfectly well that what he had was only an interest in an, occupagcy 
tenancy. The result of the authorj is that if the plaintiff was 
a partner. to that bargain and ffeliberately entered irto it with full 
knowledge of the circunistances fhe has no remedy. The suit js based 
„upon an entirely diffygent 


* 5$ * S, 






No, 563 of 1924 E 


thesis. The claim made by the 
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Askorik, JA. 


Walsh, J. 


tua . . section 147 of the Rand Revenue 
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cviL stad that he, the mortgagee, was deceived into lending his 
i946. - money upon a security which the defendant Rnew was bad. If that 
— is not a fraud, fraud’ does not -exist The allegation is that the 
D mortgage-money had been obtained from the plaintiff by practising 
$. fraud, and the suit is brotght to get it back. The lower appellate 
NARAIN court has found the facts in accordance with this plea Weare of œ 
KURMI opinion that the law is well settled, and that there is no answer to 
Wal, J. Plaintiffs claim. The probability ia that there is some authority 
where this has already been clearly laid down. If there is not, we 
are prepared to lay it down to-day, that it is no answer,to an inno- 
cent plaintiff, seeking to recover money which has been paid by him 
through deceit by which the plaintiff was induced to enter, into an in- 
valid transaction, to say that the transaction being invalid, no action 
lies. Suph a suit is not based upon the transaction. It is based upon 
e the fraud of the defendant, and is bound to succeed We so hold, * 
and we dismiss the appeal with costs. 








ien . Appeal dismissed. 
: "m" 
CxgnsaL BANWARI LAL : 
1916 : : versus : . 
Judy, 13. O EMPEROR.* 





SULAIMAN,’. Land Kevenue Act, ‘section I¢7—Issue of atation under, to a defauller— 
Non-attendance— Penal Code, section 174— Offenee HRY, when noi made 
out. 

The issue of a citation to an alleged defaulter under section 
147 of the Land Revenue Act dogs not involve him in any legal, 
liability to attend and no offence under section 174 of the Penal. 
Code is committed by non-appearance. 

Fi 


Rambali Singh v. King-Emperor, 13 O. C., 55, referred to. 
King-Emperor v. Birghu Singh, 24 A. L. J. R., 1001, followed. 
CRIMINAL REFERENCE made by the Sessions Judge of Main- 
puri. e . 
The parties were not represented. 
The following judgment was delivered by g 


Sulanan J. SULAIMAN, J.— Jn this case the Government revenue due from 
f Bimwari Lal was*'in arrears. A citation to the defaulter to appear 
the 2nd of January, 1926 in case the arrears of Government 
revenue were not paid -issued by the Tahsildar under 
"Act Banwari Lal neither paid 
. ` the revenue nor appeared on the dat&fixed. *He was in consequence 
see and convicted by a firsk class Magistrate under section | 

* Cr, Ref, No. 403 f£ 1926 »* 
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174 of the Indian Penal Code and sentenced to pay a fine of Re. 10 CRIMINAL 
and in default to undergo ten days’ simple imprisonment. Banwari 1926 
Lal applied to the.Séasions Judge in'revision for setting aside the = 
aforesaid order, who has referred this case to the High Court. The PUR 
learned Jufige hfs thought that the non-attendance before the s. 
Tahsildar after service of the citation did not make the applicant EMPEROR 
lable for criminal prosecution under section 174 of the Indian Peral Sulaiman, J. 
Code.” No further-reasens are given 


Section 146 of the Land Revenue Act provides. for the recovery i 
of an arrear of revenue by serving on the defaultera writ of 
demand dr citation to appear. Section 147 of the Act authorises 
the issue of a writ of demand or a. citation to appear when an arrear 
of reyenue becomes due. Section 1 74 of the Indian Penal Code 

e makes the intentional omission to attend in obedience to a summons, s 
notice, order .or. proclamation, proceeding from any public servant . 
legally competent to issue the same, a punishable offence. ‘The 
question is whether the citation to appear does not comp within the 
expressipn “summons, notice, order or proclamation". Hf the matter 
were entirely res tntegya I would have been inclined to hold that . 
the citation was at any rate a notice, if not a summons or order, and 

e that therefore its disobedience was covered by section 174 of the e 
Indian Penal Code. I might have sought support from the case of 
Rambali Singh v. King-Emperor (+) if the matter were not con- 
cluded by a recent pronouncement of a Division Bench in Government 
Appeal No. 821 of 1925, King-Emperor v. Birgkhu Singh ©), 
decided on the 21st of December, 1925, which is binding dn me as a, 
single Judge. 

The difficulty is created by the use of the word ‘ citation,’ in 
sections 146 and 147 in digtinct contrast with the use-of the 
words ‘summons, notice proclamation’ in Chapter ix óf the 
Act. The Bench thought that the form framed by the Board of 
Revenue embodies, both the writ of demand and the citation in one 
document. The form before me, however, does not appear to be 
strictly a writ of demand. it merely says,that if the arrears of 
revenue mentioned therein are not paid 800D,. theh the defaulter . 
should appear on*the date fixed. There is no time specifically stated _ e 
within which the revenue is to be paid, as is required by section 147. è 
But undoubtedly the way in which the form has been prepared gives : 
to the defaulter the option of either paying the arrears or appearing. 
It is not an unconditional notice or order to‘appear without’ fajl. 

e The form is called ‘summons to appear’, but that of course would 
not make it a summons, if a citation is not a summons. The learn&d* 
Judges laid stress on the fact in the N -W.* P, Act XIX of 
1873, section 151, there was Gnly provision for the writ of demand’ = 
and there was no per to fissue either a citation or a summons ; 






155; 
oe pi ls NM L. J. R., 1001. 
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* CRIMINAL ‘and in the Oudh Act No. 17 of 1876, section 114, there was a l 


. BANWARI 


LAE 


. provision for a writ of demand or a summons to appear, but the, 
"word 'citation' was hot used ; whereas in the present Act in which 
"both the previous Acts are combined there is a provision for a writ 
of demand or a citation. After coming to the ctnclusifn “that the 


EMPEROR word ‘citation’ has been introduced advisedly dnd giving to it its 


Sulaman, J. 


- 


s 


' ordinary meaning they held that it was rather in the nature of an 
:invitation,to appear tham of an ofdéy*to attend and that its meaning 
was analogous to the meaning of that word in thè Probate and 
‘Administration Act (No. V of 1881) séction 69, an Succéssjon 
Act, sections 199 and 250. They 'concluded that a suitable meaning 
` cauld be properly given to the word ‘ citatioh' without attributin 


T. 


‘tn it the full‘forte of a summons." “In this view the learned. Judges `. 4 


were" strengthened by the use -of the "word "summons ” and note 
‘citation’ in section 193 of tfe Act. They apcordingly held" that 
the -issue of a citation to an jlleged defaulter under section 147 -0f 
fhe Land Revenue Act.does not involve him i in any legal liability to 
" ‘attend and.fhat no offence undgr section “£74 ‘is committed. i 
-'non-appearance. en 

The view taken _ by the Beach certainly prevents the has of, 

the powef to issue a citation to appear and then to arrest the e 


defaulter, which may be-an intolerable hardship. A citation may,be * 


issued to the defaulter to appear. If the defaulter does not ‘appear, 
"he; is prosecuted for non-ppearance and convicted. If he does 
appear but is not in a position to pay up the entire arrears at once, . 
` the inay-béarrested : ard detained: ~The result is that if the defaulter 
is not in a ‘position tò pay'the.arrears immediately he is given the 
option of not appearing and being cónvicted. and sentenced or of 
appearing and being- arrested and detained. It may. be doubtful 
whether such a’ procedure was E cae by the legislature when 

_ the Act was passed. ‘ wees 5 
However that may be, Vus TE by the ruling in the above- 
mentioned case, which must be deeméd to be authoritative as-'the 
Government chose 4o appeal on a.question of principle, and their 

"^ appeal was dismissed, 


3 i I accordingly accept this. retera and setting ‘aside ‘the one of 
conviction and seritence acquit tbe accused of the offence with which 
. he is charged, and direct that. the fine, if: paid, be refunded. 


E f A Reference accepted. 
3 a "d EN Conviction quashed. ~, 
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EM iu : ZEE 
a 2 id 
SHUJA-UL-HASAN KHAN AND OTHERS (Defendanis) av 
VEVSUS ees 1936 
" * MUHAMMAD MOJIZ HUSAIN (Plaintif) Jalo 
AND WASI HAIDAR AND OTHERS (Defendants) * . Pr 
ANHAIYA 


Transfer of Property Act, sectign «ó (a)}—Lnapplicability of — mara - LAL, J. 
éreafing t vested remainder— Transfer 0f—Vahsdity of? ASHWORTH, 
EN . Where an award provided that B and his‘wife shall enjoy J. 
the property in dispute‘for thejr lives without any power to 
transfer or alienate the same and that on their death none -of 
. E their heirs or assigns will be entitled to that property but il shall 
No tata tgo to and S and their representatives and -assigns in full 
NECS sproprietary -right, “held, that the gward clearly created a vested s 
v remainder in F and ‘S$ which they or ‘their heirs were entitled to 
' transfer in any way-they liked: 
SECOND APPEAL from a decree of BABU GANGA NATH, . 
Subordinate Judge of Moradabad, confirming a decree of BABU ^ 
MADAN MOHAN SETH, Munsif of Amroha. ee 


S. A. Haidar, for the appellarfs. e, : 
°- Mukhtar Ahmad (with him S. Raza Ali), for the respondent. " 7 
` The judgment of the Court was delivered by f 


KANHAIYA LAL, J.—The dispute in this appeal relates to thé ` Kanhaiya 
property of Muhammad Husain Khan who bád two wives. By one T 

wife he hada son Bakar Husain who was" married to :Musamrnat, ` 
Zarif-un-nissa arid by his other wife he: hàd“ four “sons, only two of 
whom, namely, Fida Ali and Sheda Ali, are material for the purposes 
of this appeal. On the death of Muhammad Husain Khan there was 
a dispute between his.heirs as*to his property which was referred to 
arbitration and dh: gward was made by. which it was declared that 
the property shallgo to Bakar Husain and his , Wife. Musammat | - 
Zarif«n-nissa for their life-time without any power of transfer or s 
alienation and that on their death.none of their heirs or assigns will 
be entitled to that property but it shall go to*Fida*Ali and Sheda_ 
Ali and their representatives and assigns in fulP proprietary right. 

Bakar Husain .died-in 1915. Musammat Zarif-m-nissa died in 
1922. In 1916 Mazarul Hasan, one éf the sons’of Fida Ali, sold 
his interest in the property to the plaintiff, and Musammat Hajra 
Khatun, the widow of pue Ali, similarly sold her interest in the. 
game to him. ` 

The. question for (— À in this cade was whether tlc: 
interest conveyed by the said a ida Ali and Sheda Ali was 
a vested interest capable of bfing transferred by them or by 
their heirs or whether it was mefely'a contingent interest or'a right» . a 
in expectancy, the sale oNwhich forbidden by section 6 (a) of the» *. . 
* S. A. Nos, s73and 1682 of 1934 e 
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Civy. Transfer of Property Act. The award provided that Bakar Husain 
1936 , and Musammat Zarif-un-nissa shall enjoy the property in "question 

. for their lives without any powers to transfer or alienate the same 

, Sut UL and that on their death the“property shall go to Fida Ali and Sheda 
KHAN Ali and their representatives and assigns. This cleawy ereated'a 

s. vested remainder in these persons, which they or etheir heirs were 
MORAD entitled to transfer in any way they liked.., The decisions referred 
Husain to by the learned counsel for the defendants- -appellants have no 
application, because the release or transfer sought to be impeached 
in those . cases was a release or transfer of a right in expectancy or 
of a contingent interest which had not matured. The qther pleas 
- - taken in the memorandum of appeal are not pressed. The appeal 
is dismissed with costs. 


* tois 


* A ppeal dismissed. 





CRIMINAL wes UN 2 PEAREY LAL 
1936 * i 5 versus . E 
Judy, 12. i . SAGAR MAL* i pM 
- Criminal Procedure Code, section 435— Order. of discharge by. Magistrate * 
‘putin, J j — Sessions Judge, powers of, to revise at the instance of private persgn. 
f Where a prosecution has been duly staited under section 476, 
Criminal Procedure Code and the Magistrate passes an order 
dg of digchaige which appears to the Sessions Judge to be unwar- 
: ranted by the evidence, Ae/d, that the Sessions Judge is empowered 
; f under section 435 of fhe Criminal Procedure Code to call for 
the record and if he is dissatisfied with the correctness, legality 
or propriety of the finding, to one a further enquiry under section 
HER - 436. 
, Although it is not the intention of the Legislature that a private 
° . person should be encouraged to conduct prosecution in cases of 
t this kind yet somébody must bring the matter to the notice of 
- the Sessions Judge as he is not expected to be aware of all the 
orders of discharge passed by Magistrates in his jurisdiction, 
Empress v. Chotu, [1886] A. W. N., 281, refegred (0. 
. : CRIMINAL REVISION from an order of G. C. BADHWAR ESQ., 
Sessions Judge of Aligarh. 
>  Girdharilal Agarwala, for the applicant. 
v^ Sailamatk Mukerji, for the opposite-party. 
« ¢ The following judgment waa delivered by 


Pullan, J. . PULLAN, J«—This applif*meg for revision is based on two main 
grounds. exe 
" t. It is argued that a Sessi Judge cannot take up at the 
* «instance of a private person any rei ion 6t a Magistrate’s order of 
e *Cr. Rev. No. 363 of 1916 ° j 
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discharge in a.case instituted under section 476, Criminal Procedure 
Code. . 
2. That a Sessions Tadge cannot interfere with an order of 
discharge unless the order is manifestly-foolish and perverse. 

. "Presecutien in this case ‘was ordered by a Munsif as the 
result of certain proceedings in his court under section 476, Criminal 
Procedure Code. Undoubtedly itis-not the intention of the legis- 
lature that a private person shéuld be encouraged to conduct prose- 
cutions in eases of this kind, but no consideration of that nature 
applies to the present case. This prosecution has been duly started 
and the Magistrate-has passed an order of discharge which appears 
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Pullen, J. 


to the Sessions Judge to be unwarranted by.the evidence. The : 


Sessions Judge is therefore empowered under section 435 of the 
, Criminal Procedure Code to call for the record and if he is dissatis- 

fied with the correctness, legality or pfopriety of the finding, to order 
a further enquiry under section 436. In every case somebody must 
bring the matter to the notice of the Sessions Judge, as*it cannot *be 
supposed that he is aware of all the orders of discharge 'passed by the 
Magistrates in his jurisdiction and there is nothing in the-Code to 


limit the persons who can bripg the matter to the notice of the - 


Sessions Judge. Thus itis immaterial how these facts were brought 


to the notice of the Sessions Judge in the present case and as he had , 
ample powers to deal with the matter, there is nothing in the first. 


ground of revision 


2. As to the second ground, this appears to be based on some 
decisions of the Lahore High Court which are not in confermity with 
those of the Allahabad High-Court. The law was laid down by a Full 
Bench of the Allahabad High Court in the case of Empress v. Chotu(*). 
It has not been the practice of this High Court to restrict the powera 


of Sessions Judges any furthet than they are restricted by the Code _ 


- of Criminal Procedure. In the present case it is sufficient to say” 


that the Judge not only disagrees-with the finding of the lower court 
and points out certain considerations which in his opinion should 
have led to a different finding, but he also states that one necessary 
witness was not examined. Iam certainly nôt prepared to allow 
this revision on tbe ground that that witness is now dead. I have 
only to consider whether the Sessions Judge passed a legal and 
reasonable order. Iam satisfied that he did so and that there is 
no ground for interference by this Court. I dismiss this application 


and order that the record be returned. A : 
: Application dismissed. 
(1) [1886] A. WN. 281. . 2. 
— A .7 e 
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CRIMINAL RAM DEO SINGH AND ANOTHER 
1926 1 : . VETSUS A 
* . : 
pene EMPEROR. : 





Criminal Procedure Code, sec. 107— Order under—Person informed against 
DANIELS, J]. * pessding outside Magistrate's jurisdighon—Breach of peace apprehended 
within if— Sec, 112—Non-compliance with provisions of— When irregu 

oy a larity covered by sec. 537. i Y 
Persons coming to the High Court in revision ainsi an 
order under sec. 107, Criminal Procedure Code, are expected to 
do so with the utmost promptitude and certainly within thirty 

days of thc order against which they complain. 


. An order binding over g person to keep the peace, under acc. 
107, Criminal Procedure Code, from whom breach of the peace 
was apprehended at a place within the Magistrate’s jurisdiction 

* but who resided outside it, amounts to an irregularity which 
is cured by sèc. 537 of the Coge. 

Where the Magistrate, instead of senditg a copy of his order 
with the summonus gave the supstance of the information in the 
summons itself, Ae/d, that the Magistrate failed to comply with 
the provisions of sec. 112 but the itregularity was covered by sec. 

a $37 of the Criminal Procedure Code as it was not shown (Bat 
Y the accused had been prejudiced by it. 
Emperor v. Suleman Adam, 11 Bom. L. R., 740, referred to. 


CRIMIWAL REVISION from an order of P. K. Ray EsQ., Second 
Additional Sessions Judge of Gorakhpur. 


S. C. Goyle, for the applicants. 
M. Waliullah (Assistant Government Advocate), for the 


Crown. 
The following judgment was delivered by 
Danuls J. DANIELS, J.—This is an application in revision against an 


order binding over the applicants to keep the peace under section 
107, Criminal Procedure Code. The order is assailed on two 
s grounds: ° 


ri. That it was passed by a Magistrate who had no jurisdiction. 


e That no proper order under section 112 was prepared. 
Nor was a copy of such order sent with the summons. 


4 Section 107 requires that, unless the proceedings are started 

by the District Magistrate, both the person informed against and 

“tH place where the breach of the peace is apprehended shall be 

within the Magistrate’s 1 “Pwisdiction. The place where the 

breach of the peace was apprehendéq was within the Magistrate’s 

E jurisdiction, but the applicant reskled outside it No question of 

. posee was raised in the trial cot. was raised before the 
* Cr. Rey. No. 299 of 1926 

i ees . 
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Sessions Judge who held that as the applicants had a c&&aoni in 
the village, to which the dispute’ relates, and sometimes resided 
there, this temporary residence was sufficient to give the b ota 
jurisdiction. The question is whether the applicants were within 
the jurisdictipn at the time when the procéedings were started. As 
to this there is no aufficient information on the record, but I do not 
propose to pursue the question further as the irregularity, if there 
was one, is cured by section 537,,Criminal Procedure Code. 


As to the second objection, the Magistrate certainly failed to 
comply with the provisions of section 112. He ought to have 
embodied the substance of the information in the order which he 
passed. Instead of that he wrote the order on the back of a police 
report which gave the full details of the information, and apparently 
considered this sufficient. Instead of sending a copy of his order 
With the summons he gave the substanct of the.information in the 
summons itself. The applicants were therefore informed what they 
had to meet A similar irregularity has been held by the Bombay 
High Court in Emferor.v. Suleman Adan (') to bescovered by 
the provisions of section, 537, Criminal Procedure Code. 

It is not shown that the accused have been prejudiced, and I 
am the more unwilling to interfere in this case as the application 
is a very belated one. The order binding the applicants over was 
pasfed in December last. The appeal was rejected on 8th February, 
whereas the application to this Court was not presented till the 
toth of May. Persons who come to this Court in revision against 
an order under section 107 are expected to do so with the utmost 
promptitude and certainly within thirty days of the order against 
which they complain. 

For the reasons already given I dismiss the application. 

Application dismissed. 
(1) [1909] 11 Bom. L. R., 740. 
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one of the properties mortgaged— Subsequent suit on, second smorigage— MUKERJI, J. 


J'eudec impleaded as defendant— Whether can clas m priortly 


One S executed two mortgages, one in favour of AS, in Ds A 


and the other in favour of JS, n I ea 915. In a suit by RS, file 
in 1916, on the mortgage of 1904, to which besides.S, the mort- 
gagor, 44S was also a party, a decree for sale was obtained but 
S managed to raise money a4d paid off the decretal amount b 


selling a village N. CM (one pf the properties mortgaged in 1904) e 


°$, A. Nos. 660 and 957 of 1924 e 


KING, J. 


.” 
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Civil C to one KC. It was expressly stated in the sale-deed that the execu- 

1946 tant " was paying off the first mortgage" and "the vendees were 

Paid to have the property free from all encumbrances”. In a suit, 

MADHO based on the second mortgage, brought subsequently by MS 

SINGH claiming recovery of ihe principal amount and interest by sale 
BMCHAM of the properties mortgaged to him, Ac/d, that there “was no doubt : 

SINGH that the intention of the parties to the sale-d&ed rv: village N. C. 


. was that the first mortgage should be kept alive for the benefit of 
the vendees who were thereforeentitled to claim priority over the 

e . _ second mortgage of rors. " 
Dinobundku Shaw Chowdhry v. Jogmaya Dasi, IPL. R., 29 CR 

154, followed. 

"a SECOND APPEAL from a decree of G.C. BADHWAR Eso, 
District Judge of Aligarh, confirming a decree of MauLVI ABDUL 
HASAN, Subordinate Judge. 


Gopinath Kunsru, for the appellant. - 
Kailas Nath Katju and Sailanath Mukerji, for the respondents. 
; The judgment of the Court was deliveged by l 


Mukerji, J. MUKERJI, J—We-have got two appeals before us, vis5.No. 660 
of 1924 and No. 957 of 1924 and glso a cross- objection in the former 
appeal. The cross-objection is easily disposed of. For, there is a . 
deficiency in courtfee and the learned counsel, Dr. Katju, has 
declined to take time to make good the deficiency. The cioss-olsjec- 
tion went to the rootof the suit and prayed that the suit should 
be dismissed. Evidently, therefore, the court-fee had to be paid 
either onethe valuation of the suit or atleast on the value of the 
property sought to be exempted. In any case there is a deficiency 

and as Dr. Katju does not. want any time to make good the deficiency, 
the cross-objection in appeal No. 660 of 1924 must fail and is here- 
by dismissed with costs. 

Both the appeals arise out of the same suit and the claim is 
briefly this. Musammat Sahodra, who is described in the plaint as 
the defendant No. 1 executed two mortgages, one in favour of 
Ranjit Singh, on the 9th May, 1904 and the other in favour of 

- Kunwar Madho Smgh, the appellant, in both the appeals, on the . 
° I2th of May, 1915.» The second mortgage is in suit. Madho Singh 
s claimed recovery of Rs. 2,000, principal amount, and Rs. 3,000 as 
° interest by sale of three properties out of four mortgaged to him. He 
sought to exempt one of the properties mortgaged, vfs., that in village 
Meerpur from the,suit. The plaintiff made parties to his suit, besides 
the mortgagor, several persons. The defendants Nos. 2 to 4re- 

. present one Ram Chandra about whom we shall hear much. They and * 

ers were made parties aspybsequent transferees. 

- The suit was contested by the defendants Nos. 2 to 4 alone and 
they Said that they were, although, , in forth, subsequent transferees 
*, „but, practically, they were prior mortgagwts. Their defence was 
* based qn the following facts. Ranjit Singh «brought a suit for sale 
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on his mortgage of 1904 in 1916 and made, besides Musammat 
Sahodra, Madho Singh a party to the suit. A decree fom sale was 
obtained and the properties mortgaged were put to sale. One of 
the properties, vfz., Nagla Chamaran was spld for asum of Rs. 20,000 
on- the *$otR of Hebruary, 1919. Musammat Sahodra, however, 
did not allow the sale to be confirmed. She managed to rai&e some 
money and to pay off the decretal amount, plus the penalty and the 
fees payable for the sale. Sheeraised the money. This was on the 
16th of March, 1919. She sold the village of Nagla Chamaran to 
Ram Chandrae fora sum of Rs. 30,000. On the same day she 
mortgaged, her sharé in village Nagla Nai Taharpur in favour of 
Ram Chandra and raised a sum of Rs, 4,000. To be more accurate, 
the sale was executed by Musammat Sahodra and other co-sharers of 
the village Nagla Chamaran. It should also be mentioned that the 
mortgage of 1904 had been executed not only by Musammat Sahodra 
but also by some of her co-sharers. This fact, however, will not be 
very material, later on. The contention of Ram Chandw's succes 
sors was that his money went to satisfy the- earlier mortgage of 
1904. ‘Fo the extent,his money went to satisfy the mortgage, his 
successors were entitled to claim prjority over the second mortgage, 
held by Kunwar Madho Singh. The deftndants Nos. 2 to 4 had also 
contended that Madho Singh’s. suit was not at all maintainable, 
beirg the suit of a second mortgagee, who was a party to the suit 
on the first mortgage. This contention was repelled in the courts 
below and was repeated in the cross-objection which we have dismiss- 
ed for non-payment of courtfees. We are, therefore, yo longer 
concerned with this argument. 


The main question for determination in this appeal is whether 
the defendants Nos. 2 to 4 are entitled to priority due to the 
mortgage of 1904. We have heard the learned argument addressed 
to us by the learned counsel for the appellant. We think that the 
courts below were right The sale-deed relating to village Nagla 
Chamaran has been read to us. Wefind that the executants express- 
ly say that they were paying off the first mortgage, that is to say, 
of 1904, and the vendees were to have the property free trom all 
encumbrances. There can be no doubt that tHe intention of the 
parties to the sale-deed was that the first mortgage should be kept 
_ alive for the benefit of the vendees. The case of Dinobundhu Shaw 
Chowdhry v. Jegmaya Dasi (^) is really conclusive on the point. 
In that case there were two prior mortgages and there was an at. 
e tachment of the propeity subject to those mortgages. The mortgagor 
made a third mortgage, raised a sum of Rs. 40,000 and paid off thp 
two prior mortgages. The purchaser at*auction sale, which followed 
the attachment, contended that he had purchased the property free 
from first two prior mortgages and that the third mortgagee was 
not entitled to any priority due to the first two mortgages. It was, 

*(f) [1901] I. L. R., a9 Cal, 154. . 


CIVIL 


1926 
MADHO 
SINGH 


P. 
PANCHAM 
SINGH 


Mukerji, J. 


MADHO 
SINGH 


Tr. 
PANCHAM 
SINGH 


Mukerji, J. 


CIVIL 


1926 
July, 13. 


SULAIMAN, J. 
BANERJI, J. 








V 


Salarmax, J. 


` x 


48 5 HIGH COURT [A. L. J. R. 


held by their Lordships of the Privy Council that it must be assumed 
that the third mortgagee advanced the money to pay off the first 
two mortgages with the idea of keeping the benefit to himself and 
not to benefit the auction-purchaser by the transaction. The same 
principles applies to this case. It cannot be said, that Ram» Chandra 
advanced the money for the sole benefit of Madho Singh, víg., to 
enlarge his security, and not to keep for himself the priority .which 
was due to the mortgage he was gatisfying. The mere fact that 
Musammat Sahodra made a private sale to Ram Chandra dces not in 
any way affect the principles on which the suit should be decided. 


Similar argument applies to the mortgage of The same date and in 
favour of Ram Chandra. Weare, therefore, of opinion that the courts 
below were right in giving priority to the descendants of Ram 
Chandra. This disposes of the appeal No. 660 of 1924. [His lord; 
ship then discussed the other*appeal.] 


The result is that both the appeals fail and they are hereby 
dismissed “with costs. , 
. r pum Appeal dismissed. 
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ABDUL AZIZ (Plaintiff) 
. Versts 
MARYAM BIBI AND ANOTHER (Defendants) . * 


Pre-emptiog—Pre-emptor claiming part of property sold as oroner— Seeking 
pre-emption of remainder on payment of proportionate price-—Sui 
sramntainable—Admission made during trial conclusive, 


A party whose own property is also wiongíully included in a 
sale may in the same suit claim possession of his own. property 
as an owner and seek to preempt the remainder of thë property 
sold on payment of a pioportionate amount of the sale consider- 
ation. Sehodra Bibs v. Bageshri Singh, I. L.R., 37 All, 529, 
Bhagwat Saran v. Parmeshar Das, I.L. R., 36 All., 476 applied ; 
Jgbal Haider y. Musasumat Nass Fatima Bibi, Y. L. R., 45 All., 53 

.distinghisled. «An admission by a party made in a suit should be 
treated as concJusive as against that party for the purposes of that 
suit. 


SECOND APPEAL from a decree of H. E. HOLME EsQ., Dis- 
trict Judge of Cawnpore, modifying a decree of PANDIT GAURI 
SHANKAR TEWARI, Subordinate Judge of Banda. 
` Syed Muhammad Husain, for the appellant. . 

*? Iqbal Ahmad (for whom Mukhtar Ahmad), for the ipod 
ents. 

The judgment of the Court was delivered, by 


SULAIMAN, J.—This is a plaintiffs appeal arising out of 


e a suit for recovery of possession of part ofthe property sold and for 


. * S. A. No. 405 of 1925 
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-preemption of the rest. The vendor was Musammat Maryam Bibi, VUE 
the widow of Ali Raza. The property sold is admittedly 1926 
what originally belonged to Ali Raza. ‘he plaintiff claimed to be 
an "asba" (aresiduary) of Ali Raza and entitled to a three-fourth 9*7 ABDUL 
share in Bis estate. e The widow, however, transferred the entire j: 

* property. On the 31st of March, 1924, the vendee Akbar Ali was MARYAM 
examined by the court under Order 10, rule i. He-madea clear ="! 
statement that the plaintiff was the uncle of the deceased husband Sutarman, / 
of Musammat Maryam Bibi and was removed by four degrees, and . 

that after AlieRaza's death he began to make collections for a year, 

and it was jn consequence of her not being able to get profits that 

she transferred the property to him. This was undoubtedly an 

admission of the plaintiff's allegation that he was a relation within 

four degrees of the deceased Ali Raza. This admission ought to . 

fave been taken as conclusive. In spite of it the learned Subordi- 

nate Judge owing to some oversight or perhaps misapprehension did 

frame-an issue on the question of relationship But wheh he came 

to write out his judgment hé" referred to this admission 4nd treated 

itas an admission of Akbar Ali in the suit. Independently of 

it he relied on the statement on @th of the plaintiff and other oral 

evidence as well as a pedigree filed by'the plaintiff, and held that 

*the relationship was established. On appeal the learned District 

Judge has come to the conclusion that this admission was made by 

Akbar Ali in an unguarded moment and was apparently a mistaken 

admission because Akbar Ali could not have any satisfactory knowledge 

of his own on the point. Both these conclusions are startlimg. The 

learned Judge has thought thatthe admission was governed by sec- 

tion 31 of the Indian Evidence Act which did not make admissions 

absolutely conclusive He has entirely ignored the fact that this 

was notan admission made on a previous occasion which was sought 

to be produced as an adinission in a case to which section 31 would 

have applied. It was actually an admission of fact made in a suit 

' and ought to have been treated as conclusive for the purposes of 

that suit. It is also difficult to understand why the learned Judge 

thought that Akbar Ali may not have knowledgee of this pedigree 

Ignoring this important admission the learned,Judge has thought 

that the evidence of the plaintiff is not strong. Weare of opinoin 2 

that the finding of the learned Judge has been vitiated by the . 

. circumstances referred to above. It must, therefore, be assumed 
that the plaintiff is related to Ali Raza, as mentioned by him. 


[t has been urged on behalf of the respondent that the plaintiff's ^ 
tlaim is barred by section 41 of the Transfer of Property Acte . 
because the vendee has purchased this preperty from an ostensible 
owner. But Akbar Ali hàs himself admitted that the plaintiff 
began to make collections of the profits soon after Ali Raza's 
death and that his widow seid this property to Akbar Ali because << 
she was not able to get,the profits. It cannot, therefore, be suggest- 
ed that she was put in possession of the estate with the consent 
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of the plaintiff. Section 41 therefore would hare no application. 


The léarned vakil for the respondent has further urged that 
inasmuch as the plaintiff claimed possession of part of the property’ 
in his own right, he was«eally irying to put the vendór to proof 
of his title His argument is that on the strength df the rulings 
in the case of Sahodra Bibi v. Bageshri Singh (*) and in the case 
nf Igbal Haidar Khan v. Musaminat Nast Fatima Bibi (*), the suit 
was not maintainable. In both tfose cases the plaintiff was not 
setting up his own right but was merely denying the title of the 
vendor. Such a position cannot of course be taken? up by apre- 
emptor because if a vendee has chosen to take the propexty with all 
the risks of getting a doubtful title the pre-emptor must offer to 
be substituted completely in his place. The case, however, is 
different when the. plaintiffs own property has been wrongly sold 
by the vendor. In sucha ‘case there can be no estoppel against the _ 
laintiff which would prevent him from claiming possession of his 
property." In fact that is the only proper course open to him. If 
he were called upon to pré-empj his ówn property he cannot sub- 
sequently bring a suit for recovery of any consideration’ from the 
vendor. The causes of action fpr claiming possession of his own 
property and for claiming pre-emption’ of the vendor’s property are | 
separate and distinct, and there ia no ground for not allowing the 
plaintiff to combine the two in one and the same suit, In SaHtdra 
Bibi’s case the -Bench made it clear that they did not decide that a 
vendor was entitled fraudulently to insert property to which he had 
no title è In the case of BAagwati Saran v. Parmeshar Das (?), 


‘the same Bench held that there was no defect in the frame of the 


suit if the plaintiff claimed the property as full owner and in the 
alternative for preemption. There too the plaintiff was trying to 
question the title of the vendor in the first instance, and he was 
not prevented from doing so. On principle we can see no distinction 
if the plaintiff is allowed to claim a part of the property as owner, | 
and the remaining portion by pre-emption. Once this principle is 

conceded, the logical result is that he should get his own property 
without payment of any consideration, and the rest of the property 
on payment of a proportionate amount of the sale consideration, the 
presumption being that the consideration is spread over the entire 
property. There would be no point in decreeing his claim for part 
of the property as owner, if he is to be compelled to pay the whole : 


consideration. Sych a course would be inequitable and unjust: 
` 


The courts below have found that Rs. 3,500 entered in «the, 
+ $aledeed is also the true market price of the entire property includ-* 
ing the plaintiff's share 8nd that it represents the consideration 
for the whóle. It is unnecessary to consider, what the first court 
suspected, vis, whether a proportionate fart of the consideration 
was fictitious because the plaintiff's sharegehich could not be validly 

è 6 } | L L. R., 37 All, 539; 13 AOL? J. R., 711. 
I. L. R., 45 All, 53 - 
2 I I. L. R., 36 All., 476; . 
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transferred had been included. The plaintiff's claim for: possession eivit, 


of his own share and for preemption of the rest on payment ofa 1926 
proportionate amount must be decreed. EE 
We accordingly allow this appeal and set aside the decree of the E 
lower appellate court and restore that of the court of first instance 7. 
with costs in all ‘courts. We extend the time for payment by one MARYAM 


month from this date. — 
Sulalman, J. 


. 9 Appeal allowed. ] 
` pees > 
; PRIVY oes - 
ABADI BEGUM AND OTHERS (Defendants) ° CIME 
versus i 1926 — 
"KANIZ ZAINAB AND OTHERS (Plaintiffs). + ewemher, 3: 





Mohammedan Lato—Shia — jato— Wakf —eeguirements— Reservation of TRO 
benefit by the Wakif—Renders wakf void — Wakif appointing himself ATKINSON, 
AMutawall—Mitatin of names—Change of possession. LORD 

CARSON, 


Under the Shia Law of Wagf it is easential to the validity SIR JOHN 
of a waqf that (1) it myst be perpetual; (5) absolute and wai. 
unconditional; (3) possession must be given of the thing appro- 
priated and (4) it must be entirely taken out of the wakif or - 
appiopriator himself. This does not prevent the wakif from 
appointing himself as a Mutawalli of the ^ wakf And the posses- 
sion of the wakif asa Mutawalli, is quite distinct from his 
possession as an-owner. But where the wakif reserves for 
himself a salary as a Mutawdlli, which was much larger than 
the salary provided in’ the deed for his successbis in-office, 
Aeld, that the wakif was fetaining substantial benefits for 
himself and the wakf was totally void and this not only as 
to the income which had been reserved by the wakif himself 
in the shape of his salary as a Mutdwall® — sje Kalub 
Hossein. v. Musammal Mehrum Deebee, 4 N-W. P., 155, overruled. 
Held, further, that a provision in the Wakfnama which made 
it obligatory on the Mutawalli to remit money for expenses e. 
from the income of the wakí estate to the ‘wakif fbr his 
pilgrimage to Mecca amounted to a reservation of a benefit 
in the wakf estate by the wakif for hinfself, which madg 

* the wakf utterly void. Where the wakif appoints himself as 
a Mutawall to the wakf property mutation of names in tle + 
revenue papers is sufficient evideffce of te change in the 
character of possession. 
APPEAL from a judgment of the High Court of NEE at 
Patna. ` " a 
** * p. C. A. No. 26 of 1925 ë 
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W. Wallach, for the appellants. 
L. DeGruyther, K. C. and B. Dube, for the respondents 
The following judgment was delivered by 


Sir JOHN WALLIs.—This is an appeal frm the*judgment of 
the High Court of Patna reversing the decision of the Subordinate 
Judge, and giving the ist plaintiff Musammat Bibi Kaniz Zainab 
(hereinafter referred to as the plairfuff) and the other plaintiffs her 
assigns a decree as sole heiress of one Musumrrat *Asmatunnissa, 
who died in 1910, for possession of certain lands® in respect of 
which that lady during her lifetime had executed three wakfnamas, 
dated the 15th February, 1882, the 7th December, 1897 and 17th 
July, 1907, dedicating them to religious and charitable uses, 
and providing for the appointment of mutawallis. Before coming 
to the points on which thé lower Courts have differed it may 
be mentioned that the plaintiff also attacked these transactions 
unsuccessfully on-the ground that they were brought about 
by fraud Without the knowledge of the settlor, who was incapable 
of understanding them, and also on the greund that the wakfhamas 
were merely nominal transagtions, but there are concurrent 
findings of both Courts against the plaintiff on these issues, and 
they have not been questioned before their Lordships. ` 


On this appeal it has been contended- for the appellants that 
the Subordinate Judge was right in holding that the plaintiff 
has not established her right to sue as heiress of the deceased, 
and in ‘rejecting the plaintiff's contention that the wakfs were 
invalid because the endowed lands had remained all along 
in the possession of the scttlor as owner. For the respondents 
it was contended that the High Court was right in differing from 
these findings, and it was also argued that the wakfnamas were 
bad on the face of them, as they did not sufficiently divest the 
settlor of all interest in the ehdowed properties in accordance : 
with the A of the Shiah law. This contention was 
not specifically pleaded, but was raised in the general allegation 
in the eleverith paragraph of the plaint, that the wak{ was 
not valid under*the British and Mohammedan law, and was 
covered by the concluding portion of the sixth issue. 


Their Lordships will deal, in the first, place, with the question ' 
of heirships and give their reasons for agreeing with the finding 
sof the High Court that it is sufficiently proved. The following 
. genealo ical table shows the plaintiff traces her descent from 
" *Bibi Sonia, the grandmother of the deceased. 
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BIBI SONIA 
: * 
Fazalunnissa Ameerunnissa 
Ie om I. | 
Nawabunnissa, marritd BOUES, died without Asmatunnissa, died Du 
Asrat Ali issue. July, 1910, married Kazi 
Mohammad Husain (he 
id predeceased hís wife). 
. 
le | Ata Husain. (He 
Sakat Hossain, died in the Kaniz Zainab, predeceased his 


lifetime ofeAsmatunnissa. plaintiff. . parents ) 

The defendants, in answer to, the averment in paragraph 2 of 
the plaint that the plaintiff was the daughter of Nawabunnissa, 
euterine sister of deceased, pleaded in paragraph 5 of their 
written statement, that it wasnot atall true that the plaintiff 
was the daughter of the deceased's sister, and again in paragraph 7 
that the deceased had no sister of her own named “Musammit 
Nawabunnissa. “She bad only one sister named ‘Azizunnissa, 
whose name is mentiorred in all the deeds of wakf.” 


At the. trial, however, they® wené further and set up that 
the plaintiff was not the daughter of Nawabunnissa but was the 
dayghter of Nawabunnisa'g husband by another of his wives, 
Amnan Bibi. This further development may possibly bave been 
due to the fact that the doeuments produced by the plaintiff 
clearly established that Nawabunnissa was the daughter either of 
the'deceased's mother Fazalunnissa or of her sister Améerunnissa, 
and that in either case the plaintiff as Nawabunnissa’s daughter 
would be entiled to succeed in default of nearer heirs.. How- 
ever this may be, their Lordships are of opinion that in coming 
to the conclusion that the plaintiff had failed. to prove that she 
was the daughter of Nawabunnissa, the Subordinate Judge failed 
to attach due weight to this aspect of the case. If the plaintiff 
was. the daughter of Amnan Bibi, the evidence suggests that 
that fact must have been known to the defendants from the first, 
and that, if not, they could easily have ascertainfd and pleaded 
it Their Lordships agree with Das, J., who delivered the judg- 
ment of:the High Court, that the fact that they failed to do so 

greatly impairs the effect of the purely oral evidence by whieh they 
sought to prove this part of their case. 


As regards the plaintiffs witnesses, the “false evidence giveh 


: by them as regards the capacity of the deceased no doubt makes, 


it unsafe to rely upon their evidence as to the pedigree withont 
corroboration, but in their LordsHips’ opinion the eonduet of the de- 
fence and the admissions of the defence witnesses as to this part of the 
case which are referred to in the Courts below go far to afford the 
necessary corroboratipn, dbart altogether from the documentary evi? 
dence, whioh by itself, in the opinion of the learned Judges of the 
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‘Civils — High Court, sufficiently proves the plaintiffs heirship. With this 
1926 their Lordships will now proceed to deal. Ex. r of the 6th April, 
— 1851, a registered document the genuineness of which is not now 

Ae questioned, is a deed of, gift by Bibi Sonia, the grandmother of 

xe the deceased Asmatunnissa, to “Musammat Bibi Nawabynnissa, my 

FANIZ daughter's eldest daughter, wife of Syed Ishrat Ali," who is admit- * 
AINAB — tedly the plaintiff's father. It is said for the defendants that Bibi 

Sir Jeha Sonia's daughter here mentioned may not haye been Fazalunnissa, 

e Wallis. the mother of the deceased, but her sister Ameerunnissa. The 
only daughter mentioned in the deed is Fazalunnisaa, for whom a 
residence is reserved and by whom it was attested, and ghe would 
therefore appear to have been the daughter referred to. Further, 
it is not shown that her sister Ameerunnissa had daughters. Nor 
does the fact, relied on for the defendants, that in 1840, by, 
L. Bibi Fazalunnissa had executed a power-of- attorney on bi 
of herself and her two minor daughters Azizunnissa and Asmatun- 
nissa, the deceased, at all prove that she had not an eldest daughter 
Nawabunnissa, who was then of age or married, and in a position 
toact independently. . A 
However, as already pointeg pub it ia immaterial i the pur- 
poses of the case whether the plaintiff Nawabunnissa was the daugh- 
ter of Fazalunnissa or of Fazalunnissa’s sister. 


The next document, Ex. 3 of 22nd" November, 1851, executed 
by.the plaintiff's father in favour of his wife Nawabunnissa and 
others, is only material for the recital that his wife Amnan Bibi,, 
the plaintiff's suggested mother, was then dead. It is written on 
stamp-paper of the year 1851, and comes from the same custody as 
Ex. 1, which is admittedly genuine, and could hardly have been 
fabricated to rheet the new case sprung upon the plaintiff at a late 
stage that the plaintiff was the daughter of Syed Ishrat Ali; not by 
Nawabunnissa, but by Amnan Bibi. Both the Courts below were 
of opinion that if Amnan Bibi was dead in 1851, as recited in the 
document, she could not have ‘been the mother ofthe plaintiff 
having regard to her present age. 

. "The next décument, Ex. 2 of 12th July, 1856, a gift by Nawab- 
e unnissa of one-third “of the properties given her by her grandmother 
under Ex. 1 to the plaintiff and one-half to-the plaintiff's brother, 
is also*evidence that the plaintiff was the daughter of Nawabun- 
nissa. The defendants impugn the document on the ground 
that no possession, under it was ever given to the plaintiff, but 
that is equally true of the land covered by Ex. 1, which has, 
“ben shown to be genuine. At Bibi Sonia's death these lands were 
still registered in her name, and on her death they were registered 
“in the name of her two surviving daughters, Azizunnissa and the 
. . deceased Asmatunnissa. Their Lordships agree with the learned 
e judges that the plaintiff cannot be expested to explain at this dis- 
tance of éime why no effect was given to these *two documents of 
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gift, one of which i3 admittedly genuine. 

Ex. 1 was also attacked on the ground that the stamp endorse 
ment shows that it was purchased for a ¢ammasn& or bond, and not 
for a deed of gift. Their Lordships are pot disposed to attach much 
importaficee to this objection, and on the whole they have come to 
the conclusion thft the plaintiff's heirsbip is sufficiently established 
by the oral and documentary evidence in the case. ' 

Before dealing with the plaihtiff's right to recover the properties 
included in the wakfnamas executed by the deceased, it will ‘be 
convenient fb refer to the law governing the question. The 
Mobammedan law, which only allows a testator restricted powers of 
disposition over his property, contains no such restriction as regards 

_ gifts infer vivos but does not recognise such gifts as valid unless 
possession is given to the donee. (This also applies to wakfs or 


gifts for religious or charitable purposes, any rate among Shiahs. - 


Further, in the case of wakfs or gifts for charitable purposes, the 
Shiah law imposes a further restriction that the wakit*or settlór 
shall not retain for himself any interest in the subject of the gift. 
This restriction, for which reasons of a religious character are 
assigned, undoubtedly operates eas q check on the creation of 
wakfs not fróm purely religious motives, but with a view of 
defeating the rights of heirs and transmitting the possession and 
corfirol of the settlor’s property after his death to other persons in 
the character of mutawallis It is not immaterial to note in this 
connection that deeds now in qnestion confer the office of muta- 
wali on the brothers of the settlors deceased husbandeand make 
provision for the office remaining in their families. This restriction 
is the last of the four conditions as to the validity of wakfs laid 
down in the Suraya, the leading Shiah authority, as follows : 
“ (1) It must be perpetual ; (2) absolute and unconditional ; (3) pos- 
session must be given of the mowkoof of the thing appropriated 
and (4) it must be entirely taken out of the wakif or appropriator 
himself" (Baillie, “ Digest of Pt. II,” p. 218). Elsewhere this last 
restriction has been expressed in direct and homely language by 
saying that the wakif must not eat out of the wdkf. «The law is laid 
down to the same effect in the other authorities cited textually by 
Mr. Ameer Ali in his valuable treatise (Vol. I, p. 218, fourth 
edition) . : . » 

In the present case the wakfs have been attacked as failing to 
comply with the third and fourth of the above conditions on thg 
ground that possession was not given and that the wakif, or settlor, 
did not divest herself of all interest in the subject of the gift. Tip. 
Subordinate Judge disallowed both thesé contentions and the High 
Court, holding that possession was not shown to have “been given, 
reversed the judgment on that ground and gave the plaintiff a decree, 
without dealing with the fyrther question whether the wakf was bad, 
for failing to comply with the fourth condition, a contentign which 
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would appear not to have been argued, though raised ïn the grounds 
of appeal fs»om the lower Court. It has, however, been strenuously 
argued here and, as it may be said to arise on the face of the docu- 
ments themselves and is of, general importance, their Lerdships will 
proceed to consider it: ° . 


Ex. G, the principal vdkingni of isth February, 1882, after 
reciting the desire of the settlor to make a wakf of the properties 
specified in the deed for reward*in the néxt world and for the 
maintenance of the mosque and the imambara consftucted by her 
late husband, for the support of fakirs, and travellets and for the 
annual Fataha of herself and her husband, goes on to provide as 
follows :— 

“r> I make Wak{ absolutely of the'properties mentioned below 
in the name of God withput any condition valid or invalid. I, 
the declarant, or my heirs and representatives have not and shall 
not have, from this day, any personal connection with or any 

e right in future to the endowed property. 

"a, Forcarrying out the abjects of the VWakí, I, the declarant, 
shall remain Mutawalli of the endowed property during my lifetime 
aud I have got the power to appoint a Mutawalli who will manage 
the Wakf propeity after my death. IfI, the executant, before 
my death fail to execute any Tawiiat in contravention of the 
arrangement now made, then the arrangement made under &his 
deed shall remain intact. and in force. 

"3. I, the executant, shall during my lifetime receive a 
monthly salary of Rs. 125 of the Company's coin in the capacity 
of a Mutawalli. The remaining income of the Wakí property 
shall after the payment of the Government revenue, other de- 
mands and the collection expenses, be applied to the expenses of 
the mosque and Imambara. ,Án gccount of income and er- 
penditure shall be kept in the Kbankah and it shall be signed 
and sealed daily by the Mutawalli of the mosque forthe time being. 
The proof, :.e., voucher of the said account shall be kept and it 
shall be kept in a book and not in a separate piece of paper." 


The document further provides that on her death there should be 
two mutawallis*-one for the mosque, the other for the imambara— 
and they should each receive a salary of Rs 15 a month. The 
result was that the settlor received herself a salary as mutawalli of 
Rs. 1,500 a year for life out of the income of the wakf properties, 
valued in the deed at Rs. 19,000, and that after her death each 
qutawalli was to receive Rs. 180 a year, or Rs. 360 in all. For the 
respondents it was contended before the Subordinate Judge that this 

-rÉservation rendered the wakf invalid, citing Mr. Tyabji's “ Prin- 
ciples of Mahomedan Law"' (1913) and Mr. Ameer Ali's well- 
known work: On this the Subordinate Judge. observed quite truly, 
that it did not follow that the wakif or settlor could not, when he was 
himself to be mutawalli, reserve any benefit gut of the wakf properties 
for his benefit as mutawalli. On the contrary," he correctly stated, , 
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it appears that the wakif can-lawfully take the allowance found for Civit, 
the mutawalli generally when he himself holds the offices This is in 1926 
accordance with what is laid down in the texts cited in Mr. Ameer — 
Ali's book in this connection. Instead, hpwever, of adverting to the E 
fact that*in his wakf he takes, not the salary fixed for the mutawalli p. 
generally, but the*bulk of the income, the Subordinate Judge goes  Kanız 
on: ^I should observe that the allowance fixed for herself by the “ANAP 
mutawalli in this case did not» only not consume the whole of the S Joan 
income, but left a sufficient margin for the religious and charitable ayit e 
uses, and thu$ the fixing of the allowance did not negative the object 

of the wakf, and was not, hence, illegal, as it was only for the life- 

time of the wakif as mutawallt." 


These observations appear to be based on a misconception, as the 
«condition is that the wakif shall not retain any benefit for himself, N 
and the fact that he leaves enough for the performance of the charities 
appears to their Lordships to be immaterial. 


It seems clear in the present case that the settlor, yhder coloür 
of fixing, her salary as mutawalli, «as really reserving *for her life- 
time a portion of the income or usufruct of the property far in 
excess of what was assigned in theeféed do future mutawallis or could 
reasonably have been assigned to them. It was, therefore, in their 
Lopdships’ opinion a clear violation of the condition. 


Assuming that this is so, it has been further contended before 
Aheir Lordships that the only result is that the wakf fails as to the 
reserved Rs. 1,500, and must be supported as to the yest of the 
income on the authority of Hajee Kalub Hossein v. Musammat 
Mehrum Beebee ) , where it was held, a wakf in which the wakif 
had reserved to himself two-thirds of the income of the wakf pro- 
perties for life failed only as to these two-thirds, but could be aup- 
ported as to the remaining third, which under the terms of the deed 
was to be devoted from the first to religions uses. It appeais to 
their Lordships that this ruling is not in accordance with what is 
stated to be “the more approved opinion " in the Suraya, on which 
the learned Judges rely (Baillie, Part II, pp. 2/8, 219), or with the 
other authorities cited textually by Mr. Ameer Ali’. ‘As observed by ° 
that learned author, the following extract ftom the Jam'as-ush- . 
Shittat, dealing with a case where the wafik reserved the whole in- `e ` 
come to Tümeelt for life, throws considerable light on this subject :— 

“A. This wakf is void ad sitio, for the wakif reserved to 
himself during his lifetime the profits ‘of the property. It is one 
of the conditions for the legality of a wak{ that the wakif should 
take out the subject of the wakf from himself. Therefore, when* 
a wakf is made on his own nafs (Self) it is bati (void), though 2t 
there are others mentioned after himself as the beneficiaries therc- 
of, With reference to the voidabieness of the wakf as to himself 
there is consensus : ag regards the voidableness of the remainder, e 

*@) [1872] 4 N.-W. P., 155. š 
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CIVIL the general opinion is that it is so, for the arguments in support 
1916 of the validity of the wakf in favour of the others are weak." 
— With this last observation their Lordships are disposed to agrec. 
Xue It is an entire departure from the principle that it is a condition. of 
the validity of the wakf that the wakif should not ses¢rve any 
. KANIZ interest in the endowed property for himself to Hold that where the ° 
ZAINAR — wakif reserves a portion of the income for himself the wakf only 
Sır Jehu fails as property sufficient to produce the reserved income and is 
e Talis. good as to the rest. . 


The rule that the settlor when mutawalli can take the salary 
fixed for mutawallis generally is really no exception, for im that case 
he takes in his capacity as mutawalli and not-in his capacity as 
settlor, just as it is laid down a little further on (Baillie, Pt. II, p. 

è 218) : “But if one should make an appropriation for the poor and, 
should himself ,become poor, or for lawyers and himself become a . 
lawyer, there i8 no objection to his participating in its benefits" —that 
i$ to-say, aBa poor man ora lawyer, notas a settlor. There is, in 
fact, in all tese cases no reservation at all. 


As regards this part of the case, their Lordshipsare disposed 
to agree with thé reasoning in ¢he extract from the Jam 'as-ush- 
Shittat set out above, and are not prepared, as at present advised, e 
to hold on the authority of the decision in Hajee Kalub Hosgcin 
v. Musammai Merum Beebee (C), that a wakf in which the wafik 
reseryes the bulk of the income for herself as mutawalli during her 
own lifetime whilst fixing a modest salary for the mutawallis who 
succeed hêr can be held valid even to the extent of the unreserved 
income. As Tegards the supplementary deed of wakf of yth 
December, 1897, Ex. D , in which the settlor included her remaining 
lands stated to be worth Rs. 1,500, and cancelled the salary she had 
fixed for herself for life in the former deed, adding “that is I~ have 
givenfup the salary and included it in the wakf,’ their Lordships 
are of opinion that if the deed had stopped there it might possibly 
have been treated as a fresh dedication of all the properties free 
from any reservation in her own favour; but after reciting her 
intention to gofor ‘Haj and to make Zearut (visit sacred places), 
the deed provides, sfction 17, "That the said manager shall from time 
to time send money for expenses from the income of the Wakf 
estate to me either at Mecca or to the place to which I shall direct | 
him to send.” This, in their Lordships’ opinion, amounts to a clear 
reservation of the xight of the wakif to draw money fór the expenses 

- Of her pilgrimage to Mecca and to other non-wakf purposes, and, e 
therefore, also, to involve a breach of the fourth condition. The 
í last deed of 1907 need not be considered as it was necessitated by 
the death of the "mutawallis, previously appointed to succeed the 
settlor m the officg, and merely appoint other members of her 
z^ husband's family in their place. e 
5- Q) [1872] 4 N-W. P., iss. °° 
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Their Lordships, as at present advised, are disposed to hold that 
the two principal wakfnamas were wholly invalid by reæson of the 
reservations in the wakif's favour, but they do not propose to base 
their advice to His Majesty on this grougd as to which they have 
nøt had'the assistance of the High Court, because on a careful 
examination of thè evidence they have come to the conclusion that 
the learned Judges of the High Court were right in holding that the 
defendants have failed to prove that possession of the wakf properties 
was ever given so as to comply with the third of the conditions set 
out above, anc the defendants’ appeal must fail on this ground. 


What the very unusual terms of these wakfnamas saggest is that 
her husband's relations desired that this lady's property should pass 
to them on her death as hereditary mutawallis of the wakfs instead 
pf to the legal heirs, and that she was willing to comply with their 
wishes so long as her own enjoyment was not seriously impaired. 
The balance left for religious and charitable purposes under the first 
deed probably did not differ very much from the expenditure 
previously incurred by her husband and herself for these purposes, 
and the surrender of her salary and the inclusion of all her remaining 
lands in the second: deed leaving noghing for herself or her heira was 
counterbalanced by the provision allowing her to draw freely on the 
income. That she did so and, indeed, made little or no distinction 
betfeen the wakf monies and her own may be gathered from the 
fact that, according to the findings oí' both: the lower courts, the 
defendants have suppressed her accounts and put forward forged 
áccounts in their place. In view of her determination to tetain the 
income for herself during her lifetime, she may well have been 
reluctant to take the finalstep of parting with her possession as 
owner. On the other hand, it was clearly in the interests of her 
husband's relations and of her agent Imam Ali, in view of the 
annuity settled upon him and his heirs,-to get her todo so im the 
. Clearest possible manner, and their failure to effect more than they 
did would appear to be attributable to her unwillingness rather 
than to any want of effort of theirs. 


It was, of course, impossible for the seltlor*to hand over 
possession as malik or owner to herself as rfutawalli or trustee 
of the endowment, butit was none the less incumbent on her 
. to give such possession as the case admitted. Now the obvious 

and ordinary means of showing the change in the character of her 
possession would have been by mutation of names, that is to say, 
by getting her herself entered in the public registry as holding as 
mutawali. That wag the cqurse adopted and held sufficient ifj 
Hajce Kalub Hossein v. Musammat Mchrum Beebee (supra), and in 
Hamid Ali v. Mujawar Husain Khan (') , the Court observed that, 
if the wakif in that case'had been sincere in his desire to divest 


himself of his property, fe would at once have obtained mutation , 


C [1902] I. L. R., 24 All, 257. e 
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of names and held in the absence of such mutation that possession 
had not been surrendered. i 

In the present case it is significant that between: 1882 and 
1907 there was no mutation of names except as to one item con- 
siating of a share in certain lands, as to which an additioħal -share 
was purchased for her in' 1883, and both share§ were then regis- 
tered in her name as mutawalli. This isolated instance may well 
have been brought about without her knowledge by her husband's 
brother and her agent Imam Ali, wbo both witnessed the sale deed 
and were both interested as already stated in getting the wakfs per- 
fected by delivery: h-figasession. It is much more significant that 
they did not obtain aay mutation of names as to the other numerous 
items ; and in 1907, Wen the public recoid of rights for this area 
was prepared by the revenue authorities, after the fullest ‘npticg 
and inquiry, the settlor was gain registered as regards all the ‘other 
items as malik or full owner, which would not have been done if it 
had been* brought to the notice of the authorities that she was in 
possessiondis mutawalli In thege circumstances the belated regis- 
tration in the same year of some five items out of more than thirty, 
which may well have been effectgd without hercKnowledge by her 
husband's brother and Imam Ali under a general power-of-attorney 
given to them after the execution of the third wakfnama, is enti- 
tled to very little weight as evidence that there was ever any chinge 
in the character of her possession. 

The defence also pelied on certain kabuliats or rental agree- 
ments tdken from ants in which she is described as mutawalli, 
but, as has been ted out to their Lordships, no corresponding 
pattas granted by her to the tenants in which she is so described 
have been put in evidence. On the other. hand, in one patta Ex. A. 
of 2ath¥November, 1898, the original patta has the word mutawalli 
stroék out and the wo < or owner substituted; and that 
this was done at the time @ppears clearly from the fact that in 
the registration copy of the patta she is described simply as malik 
and not as mutawalli. This certainly suggests, as Das, J. has 
observed, that* an “effort had been made to get the lady to grant 
the patta as mutaw#fili and that she had refused to do so ; and it is 
also significant, as Das, J. has pointed out, that not one single 
document bearing „her seal has been produced in which she is 
described as mutawslli. On the whole their Lordships agree with 
the conclusion of , J., who has carefully examined them, that the 

ocumen hgj whith she is described as the mutawalli are of a 
tery incontlusive character and may well have been drawn up 
by her husbang's brother and her agent who were managing her 
affairs and' interested in creating evidence of the surrender of 
possession. 

e As regards the oral evidence it is, no doubt, true that the lady 
incurrede expenditure for the purposes merftioned in the wakf, 
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as her husband and she herself had done before any of the wakfs 
were created, but in view of the suppression of the accounts, it 
is impossible to say what the amount of that expenditure wag, 
and the natural inference from the suppression is that if produced, 
thé accowntg would,not have helped the défendants' case. 


On the whole, their Lordships agree with the learned Judges 
of the High Court that possession is not shown to have been given, 
and are of opinion that the appeal fails on this ground and should 
be dismissede with costs, and they will humbly advise His Majesty 
accordingly. e 
et $ Appeal dismissed. 
Hy. S. L. Polak.—Solicitor for the appelats. 


Watkins and Hunter. —Solicitors for the “respondents 
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CHAND MAL (Defendant). * 


Cio Procedure Code, section 115—.Sutt defective for now joinder of neces 
- sary party—Aaterial srregularuy —High Court empowered to send for 
record and to dismiss suit. 

In 1893 one Musammat Fatima mortgaged a house to the plaint- 
iffy, who late: sued upon the mortgage, obtained a decr@e, brought 
the property to sale and purchased it themselves Subsequently 
the plaintiffs instituted the present suit against the defendants 
alleging that a certain plot of Jand appertained to the house had 
passed to them. Thè defendants denied the fact. Muysammat 
Fatima was not impleaded in the syittthough the defendatity did 
raise the plea that the suit was defécthte because of non-joinder 
of parties. The Subordinate Judge and on appeal the District 
Judge decreed the suit holding that the disputed plot did apper- 
tain to the house and had passed to the plaintiffs under the sale 
in execution of the mortgage decree. On an? application in 
revision made under section 115 of the CiviP Procedure Code the 
Chief Commissioner of Ajmer held that on a comparison of the 
boundaries with the description in the mortgage-deed the plaintiffs 
had failed to prove that the disputed plot had been mortgaged 
to them and dismissed the suit. On appeal to the Privy Council, 
Acid, that the decision of the case by thé trial qourt. in the 
absence of the mortgagor was a material irregularity“which e 
powered the Chief Commissioner to call for the record un 
section 115 of the Code and to pass such order asehe, thought ft 
and to dismiss the suit. 

APPEAL from a decision of the Court of the Chief Gonna 
Ajmer-Merwara. * . 
"s  * p, C A. No. 105 of 1925 e 


ee 


CIVIL 


1936 
ABADI 
BEGUM 


y. 
KAN12 
ZAINAB 
Sir John 
Wallis, 


CIVIL 


1926 


October, rg 


VISCOUNT 
HALDANE, 
LGRD 
PS 


ANGLIN. 


+e 


CIVIL 


— 


1926 


UNED MAL 


y,» 
CHAND MAL 


Viscount 
Haldane 


-- 


62 * — pPRivY COUNCIL [À. L. j. k. 


Sir G. R. Lowndes, K. C. and E. B. Ratkes, for the appellants. 
L. deGeuyther, K. C. and S. Hyain, for the respondent. 
The following judgment was delivered by 


VISCOUNT HALDANE*—This is an appeal ffom a decuee of the 
Chief Commissioner, -Ajmer-Merwara, in his rewsional jurisdiction, 
which reversed a decree of the Court of the District Judge. The 
latter had confirmed a decree of the Subordinate Judge at Ajmer 
dismissing a suit instituted in his Court by the appellants. The 
subject-matter of the suit was 154 bighas of land, which, it is agreed, 
belonged originally to one Haji Mohammed Khan, and at his death 
had devolved on his daughter, one Musammat Fatima Begum, along 
with a bungalow called in the suit bungalow No. 5. The proceedings 
were for a declaration of title and for possession. 


On 7th July, 1893 Mumammat Fatima and her husband had 
executed a mortgage charging some of the properties belonging to 
them for « debt due to the predecessors-in-title of the appellants. 
The properties mortgaged to them were enumerated in the mortgage- 
deed. Ang them was what wa described as follows :— ,* 


"One bungalow Nq, s, with outhouses, and the land of the 
compound connected with the bungalow, situate in Qasba Dargah 
Khaja Sahib, Ajmer, which has fallen to the share of Musammat 
F anima Begum alias Badshah Begum, by partition— 

" East—Land of Isar and Nihal Mali, 

"' Wesi—Road, compound of the bungalow of Rev. Gray, 

" South—Land of Isar and Nihal Mali, 

» North—Land and Baori of Fatima Begum alias Badshah 
Begum.” 

On 27th March, 1903 tbe predecessors-in-title of the appellants 
instituted a suit on the mortgage, and a decree was made in the 
usual form. There was a subsequent application for execution of 
the decree by sale, and at the Court auction sale the decree-holders 
purchased two of the properties morjgaged, including what was 
misdescribed as to itẹ number but was really bungalow No. 5, with 
the out offices and compound belonging to it. The purchasers were 
put in possession. 

Bungalow No. 5 is shown on the map of the neighbourhood, 
which was admitted in these proceedings, as plot No. 1594. There 
are five other parcels numbered on this map 1592, 1599, 1588, 1600 
and 1601, measuring in all over 15 bighas. These belonged, to 
Musammat Fatima as well as other plots to which she was entitled 

* jéintly, arid her interest in which was not included in the mortgage. 


In 1907 the ‘appellants instituted a suit for pre-emption of these 

five parcels, but questions having arisen as to the title of a third 

y party this suit was withdrawn, with leaye to institute a fresh suit. 
The present suit was commenced on 27th ‘November, 1910, in 
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the -Court of the Subordinate Judge of Ajmer, by the appellants CIVIL 
against the respondent, who claimed to be a purchaser front the third 1926 
party, and against his tenant. Among the issues raised was, whether —— 
the suit was defective because of non-joinder of parties. On 24th UM&D MAL 
Nevembef, 1915, tbe Subordinate Judge, after trying the suit, made CHAND MAL 
a decree in fayouft of the appellants’ claim to the five parcels. He — 
examined the arbitrator's award, under which Musammat Fatima’s Pars 
share in her father's estate was ascertained, and came to the conclu- 

sion that the land in dispute was not described in the award, merely 
because it had been treated as attached to bungalow No. 5. He 
held accordingly that it must be taken to háve been included in the 
general description of the property mortgagéd. No doubt is raised 
that the disputed land was awarded to Musammat Fatima, but the 
question whether that land was included by her in the mortgage she 
made is quite a separate one. The District Judge of Ajmer, before 
whom the case was brought by the respondent on appeal, took the 
same view as the Subordinate Judge. He construed the parcels irf 
the mortgate-deed as including the bighas in controversy. *, 


An attempt was made by the respondent to obtain a submission 
of the questions raised to the High Court: of Judicature for the 
* North-Western Provinces. This application was ruled out by the 
Distyict Judge. Finally an application for revision, under the joint 
operation of sec. 115 of the Civil Procedure Code and the Ajmer 
Courts Regulations of 1877, was made to the Chief Commissioner 
of Ajmer. The effect of sec. 115 is that the High Court, or in the 
case of Ajmer, under the Ajmer Regulations, the Court of the 
Chief Commissioner, may call for the record of any case which 
has been decided by any Court subordinate to it and in which no 
appeal lies; and if it appears (a) to bave exercised a jurisdiction 
not vested in it by law ; or (4) to have failed to exercise a juris- 
diction so vested; or (c) to have acted in the exercise of its 
- + jurisdiction illegally or with material irregularity, it may make such 
order in tHe case as it thinks fit In the present case it is common 
ground that, so far as any simple question of fact was concerned, . 
the jurisdiction of the Chief Commissioner to entertain an appeal è 
was held to be excluded. For so far as the qhestion of what the * 
parcels in the mortgage-deed included, the two lower Courts were e 
. in agreement, so that to this extent no appeal would lie. e The 
Chief Conimissioner, however, looking at the boundaries on the 
map and comparing them with the description f the mortgage,, 
evaseof opinion that it was impossible, as matter of law, to reconcile 
these. This suit was one for possession, in which the plaintiff had * 
to recover by the establishment of his own title, and not by showing 
flaws in that of those in possession. As the result, the Chief Com- i 
missioner, in the exercise of his power under Section 115, dismissed 
the appellants’ suit, reversigg the decrees of the Courts below. . œ 


Although the poit was not very distinctly dealt wit, their 
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Lordships think -that there’ was i Surisdietion in the Chief Gm. 
missioner*to entertain the proceeings for revision. ‘Sp far ag: 
they'are at liberty to deal witlr the point as to descriptions an 
parcels, they have arrived at, the same conclusion gs. the Chief " 
Commissioner, who has sufficiently exprés sede the readóns which ` 
have influenced” them in coming to that conclusion. But the real. " 
question is whether there’ was jurisdiction to get so far arid review 
what, in certain aspects‘at all events, was a.decision on a‘ quéstion-z:- 
of fact. Their Lordships are of, opinion" that Séctin* 115 ofthe - 
Civil Procedure Code conferred such. jurisdiction ‘undtr, the circum: 1 ^ 
stances of this case. They think that the respondent was entitled “i 
to apply for a.review on the ground that the lower Courts dated in - i 
the exercise of their jurisdiction Xvith material -irregularity ‘within : F 
ihe meaning of Section 115 (¢) sof the Code of Civil Procédure, .4 - 
The suit was.one in which the plaintiffs claimed "the bighag-,in, - 
dispute under a mortgage from Musammat Fatima. They-dskéd**;< 
for a declaration of title and for possession, and justice reqūired that - 
they- shoufl have made Fatimg a defendant. The main question, 
was whether she had included the bighas in the mortgagetieed. In ^ 


,their Lordships’ view it is far, from clear that under the terms of . 


the deed she did. .There'are suits of a class in which a decree of 
this kind might possibly be made'in the absence of the mortgagor "' 
for, what it is worth But their Lordships are of opinionethat 


-the present is not a suit of such a class. The very question is 
` whether Fatima ever conveyed the bighas to the alleged mort- 


gagees, and it was a material irregularity to decide, it in the absence 

of Fatima: herself. Under the circumstances, the Chief Com- 
missioner had the power to make-such order in the case as he 
thought fit. On consideration of the mortgage«leed and the evidence, 

he has held that the appellants, on whom as plaintiffá in ejectment _ 
the burden of proof lay, have failed to make out their title. Their .." 
Lordships agree with him in thinking that the suit ought.to be,.- 
dismissed. They agree, also, with his direction as to.costs, but 7 
they think that the respondent is entitled to have the costs of this . 
appeal  Accerdingly, they will humbly advise His Majesty that : 
mis appeal should be dismissed- with costs. E 


UE Appeal dismissed — 
Ranken Ford and Chester — Solicitors for the appellants. 
Barrow, meee and Nevill. — Solicitors for the respondent. "us 
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(1) MA MI AND ANOTHER (Defendants) givi. 
A ` e / c7 UE $HS 1936 
KAPÉLANDER AMMAL (Plaintif) .* November, 
i f idence” Ac, section 63 (5)—" Seen’ ‘—Meaning of— Witness must hare LORD 
; read the. document -Mohameda Laso— Dirorce— Requirements ef. m 
Under, Section 63- of the Indian Evidence Act secondary ett 
evidence of the contents of a document can only be given by a Sik JOHN 
* ` person who has himself read the document. Evidence that the WALUR. 
,* witness saw the document and heard it- read out by gmeone 
: else is only hearsay and is not admissible. 
e. According to the Mohamedan [aw a husband can ‘effect a i 
` > divorce whenever he desires. He may doso by words without _ 
any Talaknama or written document, and no particular form of 
words is prescribed. If the words used are “ expres ” or well 
' understood as implying divopce, such as ‘talak,’ ‘bo soot of 
-intention is required. If the words used are ambiguous, the 
intention of the user must be 2, Proved. It 1s not necessary that 
the iepudiation should be pronounted in the presence of the 
wife, or even addressed to her. 
APPEAL from a decree of the High Court of Judicature at 
Rangoon. : 
Str G. R. i diel K. C. and R. W- Leach, for the appellants. 
A. M. Dunne, K.C. and E. B. Raikes, for the respondént 
The followmg judgment was delivered by 
Sm Jonn Warlis—This is an appeal from the decree of the pa 


Tligh -Court àt Rangoon reversing the decree of the District Court 

“of -Pegu. The suit was brought by the respondent Kallander Ammal, 
to recover the whole, or in the alternative, a part of the estate of 

-her deceased husband, Sheik Moideen, who died intestate on the 
29th February, 1920. |." 4 Y: 

In her plaint she claims to be the sole-héir of*her deceased 
husband, and alleges that the firat defendant, Mà Mi, falsely claims 
to have been his lawful wife, and that the gecond defendant, 
: Mohamed Eusoof, falsely claims to.be the legitimate son of the 
' deceased Sheik Moideen by one Ma Kin ; and that neither of them 
has any claim to any portion of or interest in the estate of the, 
deceased. Notwithstanding which, as she alleges, the defendants” 
have been withholding the property of the deceased from her. The, -« 
defendants filed a joint written statement in which they denied that 
the plaintiff was heir to the estate, and pleaded that prior to his 
death the deceased divorted the plaintiff according to Mobamedan 
Law, and that the said divorce was communicated to the plaintiff, , 
and the plaintiff thereafter’ ceased to be the wife o£ the deceased 

2 * P. C. A. No. 52 of 1925 
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if she was legally married to him at any time. ` They also pleaded 
that as widow and son of the deceased they were his only heirs and 
legal representatives. 

'"The District Judge framed four issues of which the second, 
* Was there a valid divorce between plaintiff amd Mokleen ?" alone 
was tried. On this issue the District Judge fdund that there was 
ample evidence to prove that the deceased executed a Talakuama 
or a divorce document about two years before his death in Burma, 
where he resided, and sent it to his wife in India Where she was 
residing, and he accordingly dismissed the plaintiff's Suit.- 

The plaintiff appealed to the High Court at Rangoon; who held 
that there was no legal evidence on record-of the contents of the 
divorce document, as the evidence tendered in the absence of the 
document itself was not sgcondary evidence within the meaning 
of Section 63 of the Indian Evidence Act. They accordingly held 
that a diyprce by Talaknama or writing was not proved ; and being 
further of, opinion that no oral divorce was proved by the evidence 
on record,’they allowed the appeal and decreed the plaintiff's suit. 

At the trial, several of the witnesses deposed to having heard 
the Talaknama read out,‘and fo having seen it executed by the 
deceased, but the writer of the document was not called, and none 
of the witnesses had read it 80 as to be able to speak de visu $o its 
contents. Their Lordships are of opinion that in this state of 
things the learned Judges of the High Court were right in holding 


- that the statements of the witnesses were not secondary -evidence 


within the meaning of Section 63 of the Act, which so far as 
material, is as follows :— 
" Secondary evidence means and includes— 
* * * * * C * 
oral accounts of. the contents of a document given by some 
person who has himself scen it.’ 3 a 


In their Lordships’ opinion the léarned. Judges were right in 


holding that this means that the oral evidence of the contents of the .' 


document must bé given by some person who'has seen those con- 
ténts, that is to say, who has read the document. Evidence. that 
the witness saw the document and heard it read out by someone 
else is only hearsay so far as the contents are concerned, and does 
not fulfil the een of Seen 60 as to- oral, évidence ` 
„generally : — * 
Oral &vi denos must in all cases whatever de direct ; that is 


M to, say—ií it refers to a fact which coul e seen it must be thé 


evidence of a witness who says he saw it.’ 

The qüestion whether the document was a 7al/aknama or deed 
of divorce was a fact which conld be seen'by reading it, and, there- 
e fore, in accordance with the general principle embodied in the 
sectiongcould. only be poen to by à witness who had himself 


, read it. 


^ ' . 2 
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In this state vu the evidence the learned Judges in their 
Lordships’ opinion rightly held, in the absence of* any legal 
evidence of the contents of the document in question, that æ divorce 
by Talaknama, or written document,as found by the RENE udge, 
wa3 not proved. = . 


They. then proceeded to consider whether there was any 


evidence on record sufficient tg prove that the deceased, on the 
occasion whep the document was drawn up and executed, used 
words which would, iù themselves, be sufficient to constitute an 
oral * divorce under Mohamedan law. According to that law, 
a husband’ can effect a divorce whenever he’ desires. He may 
do so by words without any Talaknama or written document, and 
no particular form of words» is prescribed. .If the words used 
Are “ express" or well” understood ae implying divorce, such as 
talak,no proof of intention is required. If the words used are 
ambiguous, the intention of the user must be proved. elt is not 
necessary that the repudiation should be pronounced in the 
presence.of the wife, or even addréssed to her: On an examination 
of the evidence the learned Judges came to the conclusion that 
there was no sufficient evidence offany ¢uchioral divorce, and they 
accordingly reversed the DRdgruent of the lower Court and gave the 
plaigtiff a decree. 


‘There is no doubt the evidence of two witnesses on the record 
that the deceased on this Occasion uttered three times the word 
“ falak’ which, if uttered once, would be sufficient to Constitute 
an oral divorce, and that he also told the witnesses that the 
document was a Talakuama or divorce document As to this 
the learned Judges have held that the evidence as to the use of 
the world zalak by the deceased was not reliable, and that it was 
not, proved that the deceased told the witnesses that he had 
divorced his wife, or indeed that he had any intention of effecting 
a’ divorce otherwige than by the execution and transmission of the 
document which has not been proved. 


Their Lordships see no sufficient reasons for differing from 


these findings, which are sufficient to dispose of the case. 


It-may bè observed, in the first place, that the District Judge 


' ponfinéd , himself to holding that there bad been a divorce by 


written decument. Not only*did- he not find an oral divorce by, 
thee pronotincenient of 2a/a£, but in his. summary of the evidence 
“of the two witnesses’ who spoke to- the ust of the word ‘glak, he 


"omitted this portion of their evidence nor did: he anywhere refer 


to it in the course of his judgment In thede cirtumstances 


„it cannot be inferred ihàt the^ District Judge would bave been 


prepared to find an oral divotce upon the evidence of these two , 


witnesses if he has. considered it necessary to record a fingling on 
this question. 
9 à s » 
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As regards the pronouncement of zalak, it is only spoken to by 
two witnesses out of several. As to the first witness, P. N. Manika 


~ Meera,-the learned udges were of opinion that the witness was 


silent on this point ~atil.a very leading question was put to him in 
examination-in-chief. Putting aside this objection to his evidence, 


. which is not clearly established, it is worthy of observation that 


the next witness, Mahomed Ali, who went to the house with him 
and left at the same time, says nothing about an oral divorce by 
the pronouncement of /alak, and was not even questioned about it. 
A formal pronouncement of a divorce by the use of the word galak 
would naturally take place in the presence of allthe persons who 
had been summoned, and this witness must have heard it equally 
with Manika Meera. It is also si cant that Abdul Rahim, 
otherwise known as Ko Po O, who is found to have been the mos} 
reliable of the defendants’ witnesses, says nothing about it. 


e The oaly corroboration of Manika Meera’s evidence is to be found 


' 1n the evidence of Madar Sar, a petty bazaar keeper and a dependant 


of the defendants. Their Lordships agree with the High Court that 
the evidence of these two witnesses is not sufficient to supporta 
finding of an oral divorce b$ the Bronouncement of zalak. 

As regards the other statemerits said to have been made by the 
deceased, their Lordships agree with the learned Judges, that the 
evidence does not. sufficiently establish what the deceased actually 
said to enable them to say whether the words used amounted to a 
statement that the deceased had divorced his wife, or merely indi- 
cated his intention of divorcing her by the execution and transmis- 
sion of the Zaaknawia. 

For these reasons their Lordships are of opinion that the appeal 
fails and should be dismissed with costs, and will humbly advise His 
Majesty accordingly. 
S Appeal dismissed. 
Waterhouse & Co.—Solicitors for the appellants. 

T. L. Wilson & Co.—Solicitors for the respondent. E 


[On the iud of Section 63(s) Mehilal v. Ramji Das, 
[1924] 22 A. L. J. R., 864, is no longer good law.~Zd., A. L. 7j 
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(2) MA MI AND ANOTHER (Defendant i : civit 
: versus © 1926 
? KALEANDER AMMAL (Plaintiff).* . November, 1. 
AMokamedan Law—Gift—By Ausband to wife—Possession, delivery of— LORD 


Mutation of names—Possession eof husband on behalf of tei fe— Moha- ATKINSON, 
vedan Latoeunaffected: by Transfer of Property Mat. pie 
In the tasé of a gift of immovable property ‘by a Mohamedan 81x JOEN 
husband to his wife once mutation of names has been proved, WALLIS. 
the natural presumption arising from the relation of husband 
and wife existing between them is that the husband’s subsequent 
acts with reference to the property were done on his wife's 
ee and not on his own. Amini Bibi v. Khatija Bibi, y Bom. H. - 
,157and Zmuaóai v. Hajirabai, 1. L R., 13 Bon., 352, approved. 
S 129 of the Transfer of Property Act expressly preserves 
rules of Mohamedan Law applicable to gifts. Power given to 
Logai Governments under section 1 of the Act to extend the 
whole or any part-of the Act does not authorise. the Local Gov- 
ernment to extend particular sections of the Act so as to give 
`. those sections .a different pperation from that which they had 
in the Act itself read as a whole, and to abrogate in the area 
to which the extension applied a rule of Mohamedan Law till Y 
then in force there as to which the Legislature” had éxpressly 
provided that it was to remain unaffected by the Act. 
APPEAL from a decision of the High Court of Judicature at 
Rangoon 


Sir G. R. ies K. C. aud R. W. L cack, for the appellants. g 
E. B. Raikes, for the respondent. 
The following judgment was delivered by - 


Sır JOHN WaLLis.—The question whether Kallander Ammal, Sek 
the plaintiff in this suit, was- divorced in the year 1918 by her iura 
husband Shaik Moideen, now deceased, and so lost her rights of 
inheritance in his estate, is dealt with in the appeal which came 
before this Board.in the principal suit brought by her against the y 
present first and second defendants who claim to have succeeded : 
to the estate of the deceased as his widow and son. In the present © 
suit the plaintiff seeks to recover from them certain lands in Burma 
of the estimated value of Rs. 6,000, conveyed t9 her by her late 
husband by a registered deed of gift, dated the 20th July, r914, 

* which provided that out of the income remaining after the payment , 

of the Government revenue she was to expend Rs A450 every yetr 

for the charitable purposes mentioned in the schedulé and to enjoy 

the balance; and that «fter her death her heirs were to continue 

the annual payments of Rs. 450 and to divide thé balance according — * 

‘to the Mohameda, law? The defendants pleaded that the gift ° 
* P. C. A. No. 95 uf 1925 
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. was invalid According to Mohamedan law as the donor had never 


put the donee in possession, but had remained in possession until 
his death, and also that the gift had been revoked by the donor 
by, a registered deed, dated the 20th August, 1919. The District 
Judge held that the gift was not complete without possession, even 
if it should be regarded as a wakf, and that on tħe evidence posses- 


` ""sion had not been proved and dismissed the suit. The plaintiff 


‘appealed to the High Court, and Young, J., who delivered the 
principal judgment, ‘began by considering the question whether 
the deed was a -wakinama, constituting a wakf with the meaning 
of the Wakf Act of 1913, or a mere deed of gift coupled with a 
trust. In the view their-Lordships take of this case this question 
is immaterial, and they will merely observe that that is a defmition 
for the purposes of the Act and not necessarily exhaustive, and 
that the question, when it arfses, cannot be considered exclusively 
with reference to it 


* The léàrned Judge next dealt with the question of possession, 
and observed that all the oldgr High Courts were agreed before 
the passing of the Transfer of Property Act, 1882, that 'the rule 
of Mohamedan law requigng gifts to be perfected by possession 
was applicable in India, and that this rule was preserved by Section 
:129 of the Act, which provided that nothing in the chapter relating 
to gifts should affect any rule of Mohamedan law. Notwith- 
standing this, the learned Judge proceeded 'to hold that in 1914, 
at the date of the deed, in this part of Burma transfer of possession 
was not mecessary, because the Local Government, in the exercise 
of the powers conferred upon them by Section r of the Transfer 
of Property Act as amended to extend “the whole or any ‘part 
-of the Act,” had only extended Section 123 in this part of the Act 
and had not extended Section 129. Iu their Lordships’ opinion 
this view is based on a serious misconception. The power to extend 
any part of the Act to Burma did not authorise the Local Govern- 
ment to extend particular sections.of the Act, so as to give those 
sections a differeht operation from that which they had in the Aet 
itself read as a wholé, and to abrogate in the area to. which the exten- 
sion applied a rale ef Mohamedan law ‘till then ‘in force there as 
to which the Legislature had expressly provided that it - was to 
remaig unaffected by the Act. Nor is there any reason to suppose 
that the Local Government purported to do anything of the kind. 
. The notification, which has been read to their Lordships, was 
fntended to render registration and attestation compulsory in the , 
case of transfers of immovable property by sale, mortgage, lease 
Oy gift as provjded in the Act, and effected this by applying the 
different séctiond of the Act making registration and attestation 
compulsory in the cage of these different kfnds of transfers. The 
section relating to gifts was Section 123, which provides that : 


* #« Tor the purpose of making a gift of immovable property, the 


transfer must be effected by a registered instrument signed by or 
: . © 
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on behalf of the donor, and attested by at least two witncbses,” CIVIL 

and'there is no reason to suppose. that the Local Government =. jo25 -` 

intended to do more in the case of gifts by Mohamedans than to 

make such registration and attestation compulsory. 

Having ethus, -erroneously, in their Lordships’ opinion, held KALLANDER 

° fhat transfer of possession was unnecessary, the learned Judge, AMMAL 

proceeded to considera question which was not directly raised: Sir Joku 

on the pleadings, whether the gift was bad for want of acceptance IPallis. 

by the donee,*and held that it was not, a finding which: has not been 

questioned before their Lordships. * 


Arguments have been addressed to their Lordships on the 
questions dealt with in the judgment of the Tiial Judge, whether 
this deed created a wakf, and, if so, whether according to the 
Hanafi school, wakfs form an exception to the ordinary rule of . 
Mohamedan law, which requires gifts to be perfected by posses- 
sion and undoubtedly applies to wakfs among Shiahs. Their Lord- 
ships do not consider it necessary ‘to consider these "questions, 
because they are of opinion, differing from the Trial Judge, that 
possession is sufficiently proved to have been given, and that is 
sufficient to dispose of the case. 4f the wakf was perfected by 

e transfer of possession, it has not been contended that the donor 
had any power to revoke it as he purported to do. 


Their Lordships will now proceed to give their reasons for > 
holding possession sufficiently proved. The plaintiff and her 
husband Shaik  Moideen ‘were Lubbais, that is to say, they 
belonged to a section -of the Mohamedan community in the 
Madras Presidency who retain the vernacular and many of the 
customs of their Hindu ancestors, and are extensively engaged 
in trade, both in India and abroad. Shaik Moideen, after his 
marriage to the plaintiff forty or fifty years ago, lived with her for 
some time at Nagore in the Tanjore District, and then went across 
the sea to Burma and began to carry on business there as a money- 
lender, leaving his wifé behind at the home in Nagore. He 
was very successful, and became possessed of, considerable pro- 
perty, movable and immovable; and while his relations with . 
the plaintiff remained friendly, his visits to her at Nagore took . 
place at longer intervals, and oflate years had almost entirely À 

. ceased. He married a second wife-in Burma, who predeceased — - 
him, and for many years before his death he had living with him 
in his house at Tawa Ma Mi and Mahommed Etsoof, the first and, 

esecond defendants üf'this suit, who claim to be his wife "and so 
and as such, on his death, took possession of the od left by * 
-him in Burma. . 

In r914, when he was getting on in years, he was "aded to - 
found certain charities in Nagore, and appears to have decided . 
that the best way ta do so*was to convey some of the lands he had ~ * 

"2 Manes in Burma to his wife in Nagore and her heirs on*trust to 
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3 
expend: Rs. 450 in each year out of the annual income in Nagore 


» on the chafities mentioned in the schedule. 


There is no reason for supposing that he was not desirous 
of founding the charity there and then, and it was only natural 
that he should have been anxious to perfect thé gift by delivering 


. possession 80 as to put it out of the power of those who came after 


him to question it. Accordingly, we find that mutation of names 

was duly effected in the public recòrds and the plaintiff entered as 

proprietress. The District Judge, however, has observed that the^ 
plaintiff has not proved that the mutation was effected at the ins- 

tance of the donor, Shaik Moideen. It appears to their *Lordahips 

that it was not to be expected that the plaintiff, who was far away at 

the time in Madras, should have been able to obtain direct evidence 

of this so many years after, gnd that it was not necessary for her te 
do so. The reasonable presumption is that such a mutation of names 

would not have been made except on the application of one of the 

parties to the deed, in this ‘case the donor, who was on the spot. 

As for the-District Judge's altermative the suggestion that the muta- 

tion may have been made by the Land Récords Department from a 

copy sent to them of the segistered deed of gift without notice to 

the deceased, nothing has been urged before their Lordships in 

its favour, and it appears to be negatived by the fact that „the 

plaintiff's address is not taken from the deed of gift, which gives 

her Nagore address, but is entered as “Railway Station, Tawa,” 

her husband's address; and also by the fact that in the case of 

one parcél of land there is an additional entry stating that Shaik 

Moideen himself was in possession as the plaintiff's agent. It 

must, therefore, be taken that mutatjon was cffectel by Moideen 

himself, and in the case of a gift of immovable property hy a 

Mohamedan husband to his wife, once mutation of names has . 
been proved, the natural presumption arising from the relation of 
husband and wife existing between them is that the husband's 
subsequent acts with reference to the property were done on his 
wife'a behalf and not on his own, as held in Amina Bibi v Khatija 
Bibi (!) and in? Emhabai and others v. Haftrabar (°). 

It follows, therefore, that the questions so much debated at 
the trial whether Shaik Moideen retained the deed of gift in his 
own custody or gave it to the, plaintiff, and what became of it . 
after his death, throw little light upon the case, and may be dis- 
regarded. That’ Shaik Moideen, whilst retaining the manage- 
pet of the lands in his own hands, regarded the-plaintiff' as e 

ing im possession, is shown by the admitted fact that in 1917 
he got her [o execute and register a power-ofattorney in favour 


‘of Mahommed Kassim, authorising him to.manage the lands, and 


had the power sent to himself in Burma. It is then said truly for 
the defendants that he did not give the pqwer to Mahommed 
(x [1864]. 1 Bom. H. C., 157. (2) [1888] I. L, R., 13 Bom., 352. 
- > e 
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Kassim, who was then a boy of fifteen living in his house and» CIVIL 

treated as an adopted son—there is no legal adoption among 1936 

Mahommedans—or ever hand over the management to him, — 

but there is nothing surprising in this. The natural explanation sn MI 

is that the creatione of the power was a precautionary measure, KALLANDER 

and that Shaik Moideen was anxious to have it ready to hand AMMAL 

over to one in whom he had confidence in the event of his becoming — s, jj, 

unable to manage himself: and he would probably have done so Walls, 

if he had not subsequently changed his mind and purported to 

revoke the deed of gift With reference to the argument that 

Moideen egecuted other deeds of gift in favour of Kassim and 

others, in which. possession was never given, it may be observed 

in the case of Mahommedans who have very restricted powers of 

testamentary disposition, the execution of such deeds with post 

ponement of possession may well ‘take the place of revocable 

legacies, the transfer of possession being dependent on the future 

conduct of the donees, but that no such reasons for postponement 

existed as regards a charity of this kind. . 
Further, the plaintiff was clearly treated by Shaik Mdideen 

himself as having been in possessio and tn receipt of the income of 

“the lands when in 1919 he purported to revoke the deed of gift 

on the grounds that she had failed to utilise the properties -handed 

over to her for charity, and stated that he himself would so utilise | 

them in future. This is strong corroboration of the plaintiff's own 

evidence that her husband was in the habit of remitting monies 

to her for the performance of the charities, which must, in the 

circumstances, be presumed to have come from the income collected 

by him on her behalf from the lands which he continued to manage. 

The plaintiff says the money was sent to her by money orders and 

by other methods of remitting monies to India which are not unusual 

with persons in the position of the deceased. It is not surprising 

that the money orders are not now forthcoming, but there is one 

telegraphic order sent.by Shaik Moideen for Rs. 75 for swéra! one 

of the scheduled charities, which the District Jugge has omitted to 

notice. No doubt the accounts of receipt and expenditure put . 

forward by those in charge of the plaintiff’s case do not carry . 

conviction and have been rightly rejected. Like the stories that . 

.Mahomnied Kassim had been in management under the powef and 

that the plaintiff had Herself leased out the charity lands to tenants, 

they are only another instance of the ill-judged atfempts ` which arc. 

so often made in cases of this kind to improvea litigant's case by 

manufacture of evidence, but they do not affect the inferences in the» * 

plaintiffs favour arising from the admitted and clearby established 

facts of the case. t. " 


Their Lordships are thegefore of opinion, though for different æ «^ 
reasons, thatthe Hibh Court was right in giving thc plaintiff a 


24? zt 


* 
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CIVIL ^ decree, and that the appeal should be dismissed with ‘costs, and 
1926 they will humbly advise His Majesty accordingly. o 

— Appeal dismissed. 

Ka aa , Waterhouse and Co.—Solicitors for the appellants. 


KALLANDER ee ° 
indien T. L. Wilson aud Co.—Solicitors for the respondent. 
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Sur Johr : 
Wallis, A 
E . 
CivíL RAMSARAN MANDAR (SINCE DECEASED 
vox _, AND OTHERS (Defendants) 
— i M VETSUS 
Venen d - MAHABIR SAHU (Plasutiff).* . 


LORD Hindu Law—Joint familp—Father’s ‘agreement to sell joint Property— 
SINEBA; 20 Wit by purchaser for specific performance, in the alternative, damages— 


BLANES- Falher 5, dsath—Clasm for specific performance abandoned-—Sons mot 
BURGH, MR. liable for damages. . 
AMEER ALI, s FE . 

LORD The plaintiffs alleged that the defendant No. 1 as the head 
SALVESEN. and Karta of a joine Hie€du family consisting of his sons, 


grandsons and néphews entered into an agreement with the, 
plaintiffs. to sell immovable property belonging to the joint 
family and received a certain sum as earnest money. Prdperty 
not having been sold the plaintiff instituted a suit for specific 
performance of the agreement against all the membeis of the, 
joint family with an alternative claim for damages, damages 
being assessed at the earnest money paid with interests thereon. 
Pending the litigation the defendant No. 1 died and the plaintiffs 
abandoned their claim for specific performance. He/d, that on the 
suit as framed no decree for damages could be passed in favour 
of the plaintiffs and the suit must be dismissed in joto, and 
the doctrine of the pious obligation of the sons to pay their 
father's debts could not be invoked. 


APPEAL from a decision of the High Court'of Judicature 
at Patna. =). l 
. Sir G. R. Lougides, K. C. and A. Mafid, for the appellants. 
i L. deGruytker, -K. C. and B. Dude, for the respondent. 
. The following judgment was delivered by . 
Lord Sinia, ` LORD SINHA.—This is an appeal from a judgment and decree, 
. dated the 22nd*February, 1924, of the High Court of Judicature 
at Patna, which reversed a judgment and decree, dated 9th Mhrcb, 
° «1921, vf the District Judge of Durbhanga and made in Suit No 
^  8350f 19]9* .. P 
e That suit was instituted by the plaintiff, Mahabir Sahu, 
. against six defendants, all members of a jọint Hindu family, 
* ^ constituted ag shown in the pedigree below —, 
* p. C. A. No, a2 of 1925 


e é .* A e 
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Ramsaran Mandar, Ranglal Mandar, CIVIL 

defendant r. a’ deceased brother — 

s of defendant i. 1926 
RAMSARAN 
Narain, |- . "MANDAR 

defendant f ^ Thakor Persad, Lachnilna1 aln, s. 

Ren defendant 3. defendant4 MAHABIR 

i SAHU. 

Raj Kamar, Ram Kumar, N HCM 
defendant s. defendant 6.* Leid Sinka. 


Defendants 4o and 6 were all minors at the time the suit was 
filed, but defendant 4 attained majority before judgment. Defendant 
3 died before filing any written statement. 


The plaint alleged that Ramsaran (defendant 1), as head and 
karta of the above joint family, entered into an agreement with . 
the plaintiff to sell certain houses and” lands belonging to the said 
family for Rs. 11,000, and on the 20th August, 1919, executed an. 
agreement for such sale (Ex. 5 in the case) on receipt of Rs. 9,000 
as earnest money, “affixing a stamp with his signature and 
thumb-impression thereon,’ and stipulating to execute and 
register a regular conveyance within three weeks on receipt of the 
balance of the consideration. Ramsaran faled to execute the 
conveyance thongh called upon to do-so, and the plaintiff prayed 
for "specific performance of that agreement on payment of 
Rs. 2,000, or “if for any reason a decree for specific performance 
be not possible in the opinion of the Court, Re. 9,000, the principal 
amount of the earnest money, with interest thereon, at R's. 2 per 
month by way of xc x may be awarded to the plaintiff against 
the defendants." 


By his written statement Ramsaran denied that he entered 
into any guch agreement, or that he executed the document (Ex. 5) 
as alleged or “received a single farthing as earnest money." He 
asserted that it was a false case altogether put forward by one 
Kisorilal, in the name of his father-in-law, the nominal plaintiff, 
with a view wrongfully to obtain the properties jn syit which he 
had unsuccessfully claimed in previous litigatiog ; that the value 
of the properties was atleast Rs. 21,000, and the story of an agrec- ° 
ment to sell them for Rs. 11,000 was false and fraudulent ° 


Written statements were putin, on behalf of the defendants 2 
and 4, and of the minor defendants 5 and 6, bye which they also 
denied the truth of the plaintiffs story, and further pleaded that 
éven if defendant I entered into any such transaction, “he.had no® . 
right to make any contract to execute a saledeed jn respect of 
the said properties, nor were these defendants at'all benefited by 
the said act." 


The two chief issugs raised on these pleadings were numbered ~~ 
.4and 6 PAPPERS in the trial court, and were as follows ;—* 


e .° 


on 
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Issuc 4.—Is the letter of agrecment, dated 20th August, 
1919, genuine and for consideration? Did the 
defendant (1) enter into any agreement for the sale 
of the properties in suit and receive Rs. 9,000 as 
earnest money as alleged in the plaint ? . 

TA 6.—Are the other defendants bound by the agreement 
entered into by defendant No. 17 

On the fourth issue the District Judge held that,the agreement 
(Ex. 5) was not proved to be genuine, and that even if genuine 
there was no consideration for the same. . 

On the sixth issue he held that the contract was not binding 
on the other defendants, as the plaint did not allege, nor was any 
evidence adduced by the plaintiff, to show that the contract was 
entered into for the benefit" of the defendant's family, or that Tt- 
was necessary as an act of prudent management. 

"The “District Judge accordingly dismissed the suit with costs. 
- The plaintiff appealed to the High Court of Patna, Pending 


‘appeal Ramsaran (defendant 1) died, and by an order, dated 


19th December, 1922, the «auseftitle was amended as follows :— 
Mahabir Sahu— Plaintiff-appellant 
E “VET SUS e 
Ramsaran Mandar.and, after his death, respondents 2, 4 
and 5 are his heirs (vide Order, dated 19th December, 
1922)—2, Narayan Mandar ; 3. Lachminarain Mandar ; 
4, Raj Kumar Mandar ; 5, Ram Kumar Mandar (Nos. 


4 and 5 minors), through Babu Soney Lal Choudhury, 
defendants-respondents. 


At the hearing of the appeal in the High Court, counsel on 
behalf of the plaintiff (appellant) gave up his claim for specific per- 
formance, but contended that plaintiff was entitled to recover the 
earnest money paid (Rs. 9,000), with reasonable interest. 

The leased «Judges of the High Court proceeded upon the 
-view that the only issue which the Court below had to try was 
forgery or no forgery. They were. of.opinion that the expert 

idence to the effect that the thumb-mark on Ex. 5 was identical 
with the thumb-mark of defendant 1 taken in Court was conclusive 
as to the genuineness of the mark, and so strongly supported the 
Dlaintif s case that the improbabilities, contradictions and sus- 
picious circumstances relied upon by the District Judge were pet 
sufficient to displace the evidence on the plaintiff's side with regard 
.to the exécution of the agreement and the receipt of Rs. 9,000 
by the defendant Ramsaran. On this basis the High Court set 
aside the decree of the lower Court and decreed that the plaintiff 
was entitled to Rs. 9,000 with interesteat I per cent. per year from 
goth” August, 1919,-to date of decree, and at 6 per ce on decree, 


fe 
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as against all the defendants. 


The learned Judges do not appear to have conaideted cither 
issuc No. 6 or the District Judge's finding thereupon. 


At the hearing of the appeal before this Board there was 
considerable ‘argument at the Bar on the question of the genuineness 
of the agreement Ex. 5 and the receipt of the Rs. 9,000, as to which 
the two Courts in India have differed. Their Lordships are, how- 
ever, relieved from the necessity of pronouncing any opinion on 
these questions of fact, inasmuch as the decree of the High Court 
cannot be sustained £s Jaw, even if their conclusions of fact were 
well founded. 


The suit was framed as an ordinary suit for specific perform- 
ance of an agreement, with an alternative claim for damages for 
‘breach thereof, such damages being assessed at Rs. 9,000 (the 
earnest money paid), with interest at 2 per cent. from date of agree- 
ment to date of realisation. The amendment of the cayse-title in 
the appeal before the High Court on the death of defendant r, above 
referred to, did not alter the pude of the suit Nor did the 
abandonment of the claim for ific performance at the hearing 
of that appeal alter the suit as fin ed irfto an action for money had 
and received, or for the recovery of a debt Even so the suit 
was bound to be dismissed as against Lachminarain, defendant 3, 
who was not an heir of Ramsaran, defendant 1, and against whom 
the liability of sons and grandsons to pay their ancestor's debts 
under the doctrines of Hindu law could not be invoked., Mr. de- 
Gruyther, on behalf of the plaintiff-respondent, conceded “that point 
but relied on that very doctrine in order to support the decree as 
against defendants 2, 5 and 6, the son and grandsons of defendant 
I, who are now on the record in a dual capacity. It was urged by 
Mr. deGruyther that the decree of the High Court should stand, 
a8 against defendants 2, 5 and 6, and the question whether they had 
in their hands any assets of Ramsaran against which such decree 
could be enforced might be left to be determined in proceedings for 
execution of that detree ; and that, if necesgary, the plaint might 
be amended even at this stage, under the wide discretionary powers 
of this Board and the somewhat elastic provisions of the Code of 
Civil Procedure in that behalf. 


Their Lordships cannot accede to these arguments. ° It is 
not permissible by amendment to change the nature of the suit 
as framed ; and even if it were, the defendants affected by such 
amendment must have an opportunity to rebut such new causeef. 
action, a course which would involve fresh written statements” 
and a fresh trial. Their Lordships are unable to ‘permit such a 
course at this stage. 


The result is that ng decree can be made against the surviving, « 
defendants in this sit. The decree of the High Court must be set 
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aside and the suit dismissed, with costs in all Courts including the 
costs of this appeal and their Lordships will humbly advise His — 
Majesty accordingly. 


Appeal allowed. 
Chapman- Walker and Shepherd :—Solicitors foy the appellants. 
Pugh & Co. —Solicitors for the respondent. 


——— —s. 


FITZHOLMES (Defendant) : 
TUUS 


THE BANK OF UPPER INDIA, LIMITED, (IN LIQUIDATION) 


(Plaintiffs) .* 


Civi]. Procedure Code, Or. 34, Rule d5—Preliminary decree, appeal against 
* —Appedl heard after expiry of three years—Appellate decree competent 


and the oftly decree capable of begg made final. 


A preliminary decree in a suit for sale on mortgage passed by 


the Trial Court gave thg usuad six months’ time to the defendants” 


for payment. The defendants appealed to the High Court and 
the appeal was heard and dismissed after the expiry of more than 
three years and six months from the date of the said prelimiflary 
decree. On an application made by the plaintiff-mortgagee, for 
a final decree, the defendant urged that, inasmuch as the preli- 
minary decree. passed by the Trial Court had become dead before 
the Rearing of the appeal by the High Court, no final decree 
could be prepared. Meld, that the defendant’s plea was untenable 
and the jurisdiction of the High Court was not touched by the 
Limitation Act. When an appellant appeals to the High Court, 
unless there is some rule dismissing the appeal for want of time or 
an order is procured dismissing it, his appeal stands till it îs heard. 
The High Court had a nght to determinc the appeal and the decree 
passed by the High Court was the only preliminary decree which 
could subsequently be made final. 7emad Hussain v. Gendan Sieb, 
24 A. L. J, R., q65, foliomed. 


CONSOLIDATED APPEALS from a decision of the High Court 


of Judicature at Lahore. 


A. M. Dunne, K. C. and B. Dube, for the appellant. 
Str G. R. Lowndes, K C. and W. Wallach, for the respondents. 


. The following jüdgment was delivered by 


e LORD PHILLIMORE.—Their Lordships need not trouble counsel ° 
"fdr the respondents. 


The casés under appeal were two one egainst husband and wife, 


and one against wife only, in respect of mortgages to the respondent 
bank. Decrees fixing a figrre te ke paic and giving six months 


e. *P.C A No 4 of 192€ 
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within which it should be paid were passed in both suitg, on 2st CiviL 
August, I919,.in one, and on 17th December, 1919, in the other. 1926 
The mortgagors appealed and somehow or other the proceedings got — 

so delayed that the judgment of the High Court in both of the suits FITZHOLMES 
was not passed {fl the 7th March, 1923, when the High Court gx pang 
dismissed both appeals. On the 13th March, the bank applied for or UPPER 
a final decree. Objection was taken by the mortgagorsthatsix „INDIA, 
months ‘had not expired since th& decree of the High Court, and Hi 
that objection ‘prevailed. Thereupon the bank waited for six months Lerd 
and a little more and on the roth October applied for a final decree — ^*^ rere. 
for sale, arid an order was made on 20th October. Thereupon the 

mortgagors appealed to the High Court on the ground that, under 

Article 181 of the Limitation Áct, the decrees of the Court of first 

instance were dead. They passed by the decrees of the High Court ° 
and contended that there could now be no sale. The District Judge 

dismissed this application and the High Court agreed with him; byt 

the mortgagors, not being content, have appealed to thig Board. It 

has now been definitely settled, in the case of Jowad Hussain v. 

Geudan Singh (), that ` - 


" Where there has been an {ppeat from a preliminary mortgage 
decree under Order XXXIV, rule 4, sub-rule 1, and the Appellate 
Court has not extended thc time for payment, the period of three 
year, within which, under the Indian Limitation Act, 1908, 
Schedule 1, article 181, an application for a final decree under 
Order XXXIV, rule s, sub-rule 3, must be made runs from the 
date of the decree of the Appellate Court, not from the expiry 
of the time for payment fixed by the preliminary decree," 

Therefore, in the first instance, it would seem quite simple that 
the mortgagors’ point was a bad one. Buta very ingenious sugges- 
tion was made with regard to the earlier of the two decrees. “It was 
said that before the date of the High Court decision the three years 
and six months had passed and therefore that decree was dead before 
the High Court gave its decision and could not be revived, so no 
order for sale could be made. The point does not seem to have been 
taken in the Courts below, but it is open to the appellants to raise 
it. The answer is first, that no attempt has been made to discharge 
the order of the High Court. It stands unappealed from. The 
answer is next, that the jurisdiction of the High Court is not tquched ; 

' by the Limitation Act, and when an appellant appeals to the High 
Court, unless there is some rule dismissing the appeal for want of 
time or an order is procured dismissing it, his appeal stands till it i8 - 

*heard. Therefore the High Court had a right to determine tẹ . 
appeal, and when the judgment of the High Court ig given, though 

in form it affirms the decree of the Judge of first ihstande, it works 

out at a different figuré, because the amount of interest is not at the 

same figure that judgment was passed for in the first instance. ,° 

Therefore the High Court Saving jurisdiction to pass its decreps, those ba 

(1) [1926] 53 L A., 197, 24 A. L. J. R., 765. 
e e ^ 
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decrees were sought to be enforced in plenty of time. The mort- 
gagors wert right i in their objection that these decrees should not 
be enforced till six months had elapsed from the judgment of the 
High Court, and it is sufficiently cynical that they should now turn 
round and take a point which one is glad to thinkeentirely fails. 
These appeals will be dismissed with costs, and their Lordships will 
humbly advise His Majesty accordingly. ' 
e 4 . 
, A ppgal dismissed. 
Hy. S. L. Polak.—Solicitor for the appellant. . 


T. L. Wilson & Co.—Solicitors for the respondents. , 


SRI KRISHN DAS AND OTHERS (Defendants) 
e. . ver stes 
NATHU RAM AND ANOTHER (P/atuiiffs) .* 
Hindu Lavo—dAlienation—Father—Joint family — Legal necessity justif ying 
alicnation— Small portion ofeconsideration not accounted for—Sale good. 
Where it is established that the sale or a mortgage by a Hindu 
widow or a Hindu tather or manager of a joint Hindu family 
was one justified tor legal necessity, the fact that the vendee or 
the mortgagee is unable to prove that a small portion of the 
consideration was applied for purposes of legal necessity, is no 
grownd for setting aside the alienation, nor can the vendee or 
the mortgagee be held liable to pay to those challenging the 
alienation that portion of the consideration for which legal 
- necessity is not positively established. Girdharee Lall v. Kama 
^ Jal, L.R., r IL A., 321, referred to, Dwarka, Ram v. Jhulai 
2 Pande, Y. L. R., 45 All, 429, Daulat v. Senkatha Prasad, I. L. 
R., 47 All., 355, overruled. 
APPEAL bn a derision of the High Court of Judicature at 
Allahabad. 
B. Dube, for the appellants. 
S. Hyasm, for tke respondents. 
The following judgment was delivered by 
LORD SALVESEN.—This is an appeal from a judgment and , 
decree, dated 30th March, 1921, of the High Court of Judicature at 
Allahabad which tn second appeal reversed a judgment and decree, 
ted the rst February, 1919, of the Additional District Judgt ol, 
igarh‘who had set aside a judgment and decree, dated 3oth 
Be I918yof.the Subordinate Judge of Aligarh. 
The petition of plaint was at the instance of Nathu Ram and 
his brothers, sons of one Dungar Mal, and was directed against 


o Kinan Mal who had purchased aneestral, property from the 


* P. C. A. No. 183 of 1924 


` 
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: ` 
plaintiffs’ father in the year 1902, and the main relief sought was PIVIE 
that the saledeed, dated 23rd December in that year «should be 1936 
declared invalid, and the plaintiffs awarded proprietary possession — 
of the property thus alienated by their father. The property sold SRI Dis 
consisted of 3 — e 


E I, One moiéty share in a 6 biswa, 5 biswansi zamindari share Natu 
of a property in mauza Daulatpur. 
2. A proportionate share wh 51 bighas, 18 biswas, 13 biswansis 
'""pükhta'" of a zamindari property in the same mauza 
both situated in the district of Aligarh. 

The plaintiffs were members of a Hindu joint family of which 
their father Dungar Mal was manager, and were minors at the 
date of the sale-deed, and the eldest of them only attained majority 
some short time before the suit was brought. The plaintiffs’ father, M 
Dungar Mal, was made a party to the action but did not defend, 

He was alive at the date of the-trial, but has since died. , . 
The facts found by the District Judge of Aligárh, which are 
admittedly conclusive, may be summarised as follows :— à 
i. The saledeed in favourQ,of the defendant No. 1’s father 
x was executed in December 1902, and the conaideration 
therein stated of Rs. 3,500 was paid in cash. 
2. The property in question had been previously sold by 

auction, but on the 5th January, 1902, Dungar Mal paid 

Rs. 1,306. to get this sale set aside, and shortly before 

that he had spent a sum of about Rs. 4, on his 

sister'a wedding. - 

3. Inorderto meet part of his indebtedness thus incurred 
Dungar Mal had borrowed on promissory notes from 
Rem Rama e E two sums of Ra. 1,000 and 

Rs. 600. ` 

4. These two sums, with fires: bringing the total up to 

Rs. 3,000, were discharged out of the consideration. 

money paid by. the vendee, and thee „promissory notes 

delivered up. . * 

5. Before purchasing the property from the Hindu father 
the vendee ascertained the facts above mentioned. , 

6. There was no evidence as to how Dungar Mal applied the 
Rs. 500, the balancé of the purchase price, and he did 

è not tender himself as a witness. 

7. The Additional’ Judge accepted the conclusion. of the, .-" 
' Subordinate Judge that the sale was made. for adequate 
consideration, and indeed, that the seller got a good price 

for it. 

8. He appears also. to have ‘accepted the view of the Sub ~% ° 
ordinate Judge that there was no truth in the all&ations 
e ° u 
. 
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Civ. “made by the plaintiffs against their father as to his 
E *.leading an immoral life, but that there were grounds 


ui - . for holding that the suit had been instigated by him. 
SRI RRISIN 9. During the sixteen years preceding the action the vendce 
v.. spent large sums on the improvement of ,the property, 
prod the value of which at the date of tlte suit now exceeds * 
a Rs. 10,000. On these facts the Additional Judge held 
Lard in law that the sale was executed “for legal necessity” 
Pup: and, therefore, the transaction was one which the plaint- 


iffs cannot set aside. He accordingly* dismissed the 
suit with costs. s; 

The plaintiffs applied to the High Court, the main, if not the 

only ground of their appeal being that the sum of Rs. 500 had not 

° been applied in payment of debts for which the property sold could 
have been charged. This argument prevailed. In their judgment 
fhelearned Judges said “It is difficult to decide cases of this nature 

upon any, fixed principle. It has been held by their Lordships of 

the Privy Council that in case where the father has sold ancestral 

property for the discharge of his debts if the application of the bulk 

of the proceeds has been satisfastorily accounted for the fact that a 
small part is not accounted for will not invalidate the sale. That. 

principle has been followed in numerous cases. The difficulty always 

is to ascertain what amount, in cases like this, is the bulk of the 

, purchase money.” . 

~ After referring to two Allahabad cases to which more particular 

reference will afterwards be made, the learned Judges go on to say :— 

“We have, therefore, to deal with each'case on its merits, and to 

decide whether in a particular instance the amount for which the legal 
necessity has not been proved is with regard to the whole conaidera-- 

tion. what may be described as a trifling sum. In the present case 

it is shown that out of Ra. 3,500 only Rs. 3,000 represented the money 

which was taken for legal necessity. We should find it difficult, 

having regard to the decisions of this Court, to hold that Rs. 500 is 

in this instance a trifling amount, and we think, erefore, that we 

. ought to follow the line which was taken m the two Allahabad cases 

. above referred to.” They accordingly gave the plaintiffs a conditional 

. decree by which they were declared entitled on payment of Rs. 3,000 
within six months from the date of the decree, to have’ the sale set, 

aside, and the property returned by the defendant r. 

* — The two decisions referred to-by the learned Judges, and which 

ewere treated as binding by them are those of Gobind Singh v. Baldee 

* * Singh '() and Ram Dei Kunwar v. Abu Jafar Č). In the former 

of these cased on a suit to set aside the sale of family property, it was 

found that out of the total-consideration of Rs: 3,299-8 annas, a sum of 

° Rs. 2,923-8-0 represented money which had been applied for purposes 

- P (1) pecs) I. L. R., 25 All, 333. 
= (2) [1905] I. L. R., #7 All, 494. 
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of legal necessity. In the second case it was found that Rs. 2,550 
out of the total consideration of Rs. 2,995 respresented money taken 
for legal necessity. In both cases conditional decrees setting aside 
the sales were passed on payment Of the sums which were found to 
have been applied | ‘for purposes of legal necessity. Considering, 
therefore, the matter simply as one of arithmetical calculation the 
decision in the present case may be said to have followed upon these, 
and so from the point of view of the learned Judges, who decided the 
present case, to have been sufficiently justified. 

The appellants, however, contended that the two decisions founded 
on were wrongly decided, and as they are not binding upon their 
Lordships’ Board their argunient involves a review of the whole autho- 
rities with a view to ascertaining the correct principles on which 
similar questions to those raised in the present suit ought to be 
decided. In view of the diversity of opinion in the various presidencies 
of India, their Lordships consider that they are bound tp accede 
this demand, and not the less so because even in Allahabad a recent 
judgmeny of the High Court, which is printed as part of the record, 
appears to be at variance with the three preceding judgments. In 
that case the Court of first instande hac found that out of the entire 
œ consideration of Rs. 1,500 a sum of Rs. 967 only represented debts 
binding upon the family property. It was held that to the extent 
of the balance of Rs. 532 no legal necessity was established. The 
District Judge differing’ from the Trial Court, held that the sale 
should be sustained; that there were binding debts to the extent of 
Rs. 1,196 and that as the bulk of the purchase money went’ to satisfy 
these debts the plaintiffs had no right to cancellation of the sale. 
This judgment was {firmed by the High Court, although the 
difference between the purchase money and the debts which were 

found to create the legal necessity was much greater proportionally 
^ than in the present,case or in the two cases on which reliance was 
placed above referred to. The ground of differentiation was that the 
property sold was a moiety share of a fixed rate tenancy over which 
there also extended a mortgage, and that in such circumstances “it 
is not always possible for the father of a family to self just that share 
of the property which will bring in the precise sum which is wanted 
to clear the debts which are binding.” These two considerations 

. apply equally in the present case. - . 
In their decision the learned Judges of the High Court rely on 
the authority of the case of Girdharec Lal v. Kanta Lall (*), and 
ecspecially on the headnote which contains this passage :— ` . 
" Where a father has sold ancestral property for the discharge 
of his debts, if the application of the bulk of "the proceeds is 


accounted for the fact that a small part is not accounted for will 
not invalidate the sale." 


CIVIL 
1936 
SRI KRISHN 
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NATHU 
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Lesd 
Salvesen. 


While this is in jtgelf æ correct statement of the law so jar asit™° 


(1) [1874] L. R., I. A., 331. 
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goes, it does not by any means follow, as the learned High Court 
Judges seem to have thought, that it is a complete statement of the 
law or that sale will be invalidated wherever -the part of the consi- 
deration not accounted for cannot be described as small. If this 
were sound the question would in each case be a mafter of arithmetical 
calculation, and opinions would necessarily vary as to what constituted 
the “bulk of the proceeds" or "a small part” of the same ih each 
particular case. The learned Judgts seem to have logt sight of the 
true question which falls to be answered in such cases, viz., whether 
the sale itself was one which was justified by legal necessity. This is 
the point of view from which the matter is approached in the earliest 
tase cited at the Bar of Auxoomanpersaud Panday v. Munraj 
Koonweree (C), decided by the Board. The case related to a 


^ charge upon property by way of mortgage, and not to a sale, but 


In 


* 


the principles to be applied appear to their Lordships to be the same | 
ag in the qase of a sale of property. The headnote states‘correctly 
the points dgtually decided so far as bearing on the present case :— 
“““ The power of a managei* for an infant heir to charge- an- 
cestral estate by loan or mortgage is by the Hindu law a limited 
and qualified. power, Which*can only be exercised rightly by the 
manager in a case of need, or for the benefit of the estate .... 
The actual pressure on the estate, the danger to be averted, or 
the benefit to be conferred in the particular instance, are the 
criteria to be regarded.... 


"^ A lender, however, in such circumstances, is bound to inquire 
intð the necessities of the loan, and to satisfy himself as well as 
he can, with reference to the parties with whom he is dealing, that 
the manager is acting in the particular instance for the benefit 
of the estate. If he does inquire, and acts honestly, the teal 
existence of an alleged and reasonably credited necessity is not 
a condition precedent to the validity of his charge, which reriders. 
him bound to see to the application of the money." 


In delivering the judgment of the Board Lord Justice Knight 
Bruce, after stating the law substantially as laid down in the head- 
note, said :— e . "t ; 

"^ The purposes for which a loan is wanted are often future as 
respects the actual application, and a lender can rarely have, 
unless he enters on the management, the means of controlling 
and rightly directing the actual application. Their Lordships do * 
not think that a Joma fide creditor should suffer when he has 

+ acted honestly and with due caution, but is himself deceived.” 

e. (p. 424). o : Toe 
e This’ decision was followed in the case of a sale by a Hindu 

widow in the tase of Ram Gopal Ghose v. Bullodeh Bose (3), where 

it was held by the High Court of Calcutta that:— . 


where there is no doubt as to the necessity for a sale by a 

Hindu widow and the vendee pays s*fair „price for the property 

+ SG) [1856] 6 Moo. I. A., 393. (2) [1864] 8. W. R., 385. 
. 

; . œ 


Lee’ 
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sold, and acts ihroughout dona fide, the mere fact of only two- 
thirds of the purchase money having been paid tb creditors 
would not invalidate his conveyance, he not being bound to see 
to the application of his money.’ 
A similas decisien was pronounced by the same. Court, .Badvo 
Lucksueedhur Singh v. Ekbal Ali (‘), where it was laid down 
that :— 


" the rule that only so müch of the property should be sold 
as will heet the necessity, does not apply to cases where the 

. excess is small, or where the money really required cannot other- 

wise be raised." 

The case wasa strong illustration of the principle laid doun 
by Lord Justice Knight Bruce, because there was an admitted 
surplus of about Rs. 14,000 as to the mode of application of which 
there was no very distinct evidence, the total sale price having been 
Rs. 65, ooo. Nevertheless, the learned Judge- who delivered the 
opinion of the High Court, made this observation:— . ° 


“Looking at the transactio as a whole we consider it -to be 
one in which it is proved that the purchaser acted with reason- 
able and sufficient care and eautioan and in which a sufficient 
necessity did exist. We, therefore, declare the ‘sale to be good 
and valid against the plaintiff.” 


This case was followed by another in the same Court, Lala 
Chatraxarayan v. Uba Kunwari (°), where a sale of a portion of 
an estate by a widow for Rs. 995 to pay off a debt of her father-in- 
law of Rs. 670 was not invalidated by the mere fact thaf she sold 
it for more than the amount of the debt when the purpose for which 
the sale was made, names the payment of the ancestral debt, was 
quite legal. 


Similarly in Kamskhaprasad Roy v. Srimaté Jagadamba: 


Dasi (°), Mr. Justice Markby expressed the opinion thus paraphras- 
ed in the head-note, that :— 


“In purchasing from a Hindu widow the purchaser is not 
bound to look tọ the appropriation of the money, nor is he affect- 
ed by the fact that the alienation was made for a larger sum 
than the necessity of the case required." 


Reference may also be made to the cie of Felaram Roy v. 
ue pcd Rd in which the Calcutta Migh Court“ held 
that ;— t 


" Where a Hitidoo widow boxa fide &xécdted ` a perinagenf lease 
upon taking a selami of RB? 125 in order to pay off a ‘debt of het 
husband amounting to Rs. 100, this was rot a case in which 
'the. reversioners -shauld be allowed to recover possession 
payment of the amount actually'needed to pay off the loan.” 

(1) ee 8 Sew. R45. (2) [1868] 1 Beng. R. 301. 
(3) [1870] s Bong. L. R. g08.- - (4) [1907] 11 ci i. N.9895. 
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CIVIL In the course of thejr judgment the learned Judge made this 
pr rouser nom: — 
i ETUR "It would manifestly be impossible, and possibly prejudicial 
SRI BIDEN to the interest of the estate if the widow were to be held to be 
p. bound in every instance io sell property for *paymeat of a debt , 
NATHU due from her Busband for exactly the sum dué to the creditor." 
RAM More important than any of these is the decision of this Board 


Lera, in an appeal from Madras, Meda? Dalavei v. Naina Tevan (*). 
Se*v* — ]n that case the widow of a separated Mitakshafa Hindu sold 
i property belonging to her husband's estate in her possession as 
limited owner ‘for Rs. 5,300, in order to pay off. Rs. 4,588 due on 

. two mortgages executed by her husband. The’ balance of Rs. 712 
was, appropriated by the widow toa purpose which did not cons- 
° titute a legal necessity, but it was held that the sale was not invalid 
on this’ account, as the purchasers were not bound to see how the 
widow applied - ‘the purchase money. 


. All thege decisions are, in their Lordships' opinion, "n 

. inconsistent with the judgmen®appealed from, and with the Allah- 
abad cases on which it was based. They are equally inconsistent 
with the decision in a recent cas from the same province, Dwarka 
Ram v: Jkulai Pande (^), and especially with the ground of judg- ° 
ment therein enunciated in the following absolute terms :— à 


"^ If any part of the consideration was invalid and not binding 
on the. plaintiff, the plaintiff would be entitled to have the sale 
set aside, but ifa portion of the consideration was good and 
binding on the plaintiff he would be entitled to reimburse it to 

. the defendant. ‘The form of the decree in a case of this kind 
should, therefore, be a decree for possession in favour of the 
plaintiff subject to his paying to the purchaser so much of the 
consideration as was required for the necessities of the family." 

` - In a-still more recent case from: the same Province, Dasat 
v- Saubatka Prasad (°) the Judges of the High Court appear 
to have reverted to the principles upon which the penton now 
under lees is based, holding that :— 


. "the criterion for deciding whether the sale should be upheld 

s or set aside fs whether the portion which was not taken for 
legal necessity was such a small portion of the whole consider- 
ption that it might reasonably be left out of account.” 


As the sum in question was only Rs. 105 out of a total con- 
sideration of Rs. 2,142-12-6, the Court upheld the sale transactjon, 
yt directed the defendants to repay to the plaintiff the sum of* 

` 105 „which was ‘found not to be covered by legal necessity. 
It is to bẹ remarked that this is the only case of. those cited to 
their Lordships in which an order for repayment of a small sum 
. was made although the sale itself was sustained, and is entirely 
* (1) [1922] 27 C. W. N., 36s. (3) 4:913| J. L Ra 45 All, 429. 

e. (3) 11925] I. L. Ru 47. All, 355. 
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opposed to the whole current of aüthority. It was not donc. ih CIVIL 

the recent case decided by this Board, Masit-Ulah-and others 1916 

v. Lala Damodar Prasad (1). There a sum of Rs. 2,000 out 

of a total consideration of Rs. 18,400, was not shown to have S! Kasten 

been applied in the, discharge of ancestral debts bùt on the other r: 

hand, there was «no evidence that it was used for immoral or nnau- NATHU 

thorised purposes. In setting aside the judgment of the High RAM 

Court and disnrissing the plajntiffs' suit their Lordships "made Zord 

no condition-as to the repayment of this balance of Rs. 2,000. It Sew. 

would rathereappear thatin any case where the ale has been held f 

to be justified but there is no evidence as to the application of a 

portion of the consideration, a presumption arises that it has been 

expended for proper purposes, and for the benefit of the family. . 

This is in line with the series of decisions already referred to, in š 

which it was held that where the purchaser acts in good faith and 

after due enquiry, and is able to show that the sale itself was ‘ 

justified by legal necessity, he is under no obligation to enquire 

into the application of any surplus and is, therefore, not bound- 

to make repayment of such surplus to the members of the ‘family ' 

challenging the sele. . fa 
Applymg the principles laid down "in the above-series. of cases 

by this Board, and consistently followed in other’ Courts in India 

except in Allahabad, their Lordships have reached the conclusion - 

that the judgment of the High Court cannot be sustained. ' On 

the facts found by the District Judge it must be taken that the 

. sale challenged was made after - düe enquiry as to the legal necessity 

by the vendee ; that such necessity has been proved by him to 

the extent of Ra. 3,000 out of a total price of Rs. 3,500;that the 

sale was for an adequate considerütion and that the mere fact ` 

that after a long interval of time the appellants have not been able 

toestablish how the surplus of Rs. 500 was applied is not a sufficient 

ground in law fer setting aside the sale. ^ They will, therefore, 

humbly advise His Majesty that the judgment and decree of the 

High Court should be set aside, and the plaintiffs’ suit dismissed 

with costs in all the Courts, including the casts ef the present 





appeal. ^ 4% 
Aly..S. L. Polak.—Solicitor for the appellants. ° 
Douglas Grant and Dold.—Solicitors for the respondents. . 

(1) [1936] 53 I. A., 204. P 
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Us. d 
interprelation of — Right of preemption’, whal constitutes Existence of 
right atthe date of sale—A necessary condition for success, 
A right of preemption is a right of a person on a transfer of 
immovable :property to be substituted in place of the transferee 
: — by reason, of such right and, therefore, the sight of pre-emption 
- which it is sought to enforce by suit, must be a right which was 
«X jn existence sit the ne when the sale sought to be pre-empted 
; was made. 
SECOND APPEAL from a decree of BABU. PHUT. CIAND MOGIIA, 
‘Subordinate Judge of Muzaffarnagar, confirming a dearee bf CHAU- 
DHRI RANDHIR SINGH, Additional Munaif. . 


A. Sanyal, for the appellants. 
Appeal heard under Order 41, rule r1. 
The judgment of the Court was delivered by i 


LINDSAY, J. —The plaintiffs’ suit for pre-emption has been dis- 
missed by the lower appellate court. The finding of the learned 
Subordinafe Judge is that on the date of the sale sought to be pre- 
empted Nazar Husain, plaintiff, No. 4, had no interest in the pre- 
empted property. It is found tbat he acquired a share in the mahal 


. sometime after the execution othe sale-deed now challenged. In 


view of this finding the learned Subordinate Judge applied section 21 
‘of the Agra Preemption Act and dismissed the whole suit. Sec- 
tion 21 of the Act lays down that ‘where a pergon having a right 
of pre-emption sues jointly with a person not having such right, 
he shall lose his right’. The first ground of appeal taken here is 
that the tourt below has misinterpreted section 21 of the Agra 
Preemption’ Act. '[t seems to be argued that because the plaintiff 
No. 4 had acquired dn interest in the mahal prior to the date of suit, 
his cas¢ was not within the mischief aimed at by this section. But 
clearly this argument cannot be accepted. A reference to the 
definition of ‘ right of pre-emption’ contained in section 4, clause (9) 
of the Act shows that a right of pre-emption isa right of a person 
on a transfer of immovable property to be substituted in place of 
the transferee by reason of such right. And so the right of pre- 
emption which*it is*sought to enforce by suit must be a right which 
was in existence at the date when the sale sought to be pre-empted 
was made. Sections 8,9, 10 and 11 of the Act also support this 
constuction. It is clear that on the date on which the sale in dis- 
pute took place the plaintiff No.4 had no right of pre-emption , 
the violation of which could give him a cause of action for joining 
in the suit. The decision of the court below is correct. . 


e Another point is raised in the second ground of appeal concern- 
ing the status-of the defendants-vendees. In view of what has been 
said this question need not be discussed nqw,  The- plaintiffs’ suit 
was bound to fail arid was rightly dismissed. We dismiss this appeal 
e* under Order 41, rule rf, » 
e j 2055 9:4 Appeal dismissed. 
ie rs i dE" 
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SHEO DAYAL NIRANJAN LAL (Plaintiff) - ME 
° _ VéfiNs 1946 
* — GREAT INDIAN PENINSULA RAILWAY COMPANY: - . July, 15. 
(Defendant) * MORERI LJ. 


Railway Act, secs. 77 and 80— Interpretation of —Notice— Sus! for compen- -KING, J, 
sation for loss of goods—When does not he ' Loss! includes ' NOR - delr- : i 
ny. : ~ : 

The word "loss" in sec. 77 of the Railway Aci includes: non- : 
delivery’ or loss to the plaintiff. Æ. 7. Ry. Co. v. Fasl Ilaki, 1 

à L. R., 47 Al., 136, Assam Bengal Ry. Co Ltd. v. Radhika Mohan , 

o Nath, 72 In. Cas., 714, followed. Bagri Prasad v. G. I. P. Ry., 22 . 
A. L. J. R, 897, distinguished. 

On 26-1-20 the plaintif» agent handed over seweral bag» 
of sugar, etc., to the O. &. R. Ry. at Hapur far despatch to the 
plaintiff in the district of Banda and the goods reached their 
destination on 29-10-20 when it was discovered that they were 
short by 17 bags. On 13-1-21 the plaintif gave notice to the 
G. I. P. Ry. Co, who had carried the goods as agents of the 

? contracting party, and unsuccessfully sued for recovery of the ` 
value of goods lost, the amount of a certain overcharge said 
to have been paid and damages. 

Held: (1) that the suit was properly dismissed on the ground of 
sec. 77 of the Railway Act as the notice was given after $ months. 
from the date of the delivery of the goods for carriage by rail- 
way ; 

(2) that the plaintiff was not entitled to compensation for 
loss of goods; 

(3) that a» the suit was not covered by sec. 8o of the Rail- 
way Act, plaintif was not entitled to a refund of the over- 
charge. 

SECOND APPEAL from a decree of K. G. BANERJI EsQ., Dis- 
trict Judge of Cawnpore, confirming a decree o$ BAWU ZORAWAR 
SINGH, Additional Subordinate Judge of Banda. , 

Damodar Das, for the appellant. 

Ladi Prasad Zutshi, for the respondent. . 

The judgment of-the Court was delivered by 

MUKERJI, J.—This is an appeal by the plaintiffs in the original * Mužeryi, J. 
8yit, Who sought the recovery of the value of goods lost, the amounte | 
ofa certain overcharge alleged to havé been paid and damages * 


against the respondent G. I. P. Railway Company. - . 

The suit was'dismissed by the lower appellate court on the sole 
ground that no noticé^as required by section 77 of the Indian , , 
Railways Act, was given, by the plaintiffs. d 

* $. A. No. Bso' of 1934. 
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CIVIL The facts involved are briefly these :—On.the 26th of January, 
T926 1920 the’ plaintiffs’ agent, who was impleaded as the defendant No. 
2 and against whom no relief was claimed, despatched 58 bags of 
SHEO DAYAL raw sugar, 32 bags of wheat and 11 bags of refined sugar to the plaint- 
MEUM iffs in the district of Banda. The consignment Was sent from Hapur. 
9. Strange though it may sound, it isa fact tha! the goods did not 
nos reach their destination till the 29th of October, 1920. On this date, 
PENINSULA it was discovered that the consignment was short by 17 bags -made 
. RAILWAY up of different kinds of the commodity The plaintiffs gave notice 
„COMPANY to the railway administration on 13th January, 1921 and instituted 
Mukerji, J. the suit on the 13th of August, 1921. The question is whether 
the notice was a good one. 


f Under section 77 of the Railway Act a notice has to be given 
of a claim for compensation for the loss, destruction or deterioratien 
of goods delivered to be carried, within six months from the date 
pt the delivery of the goods for carríage by railway. The date 
when the goods were delivered for carriage was 26th January, 1920. 
Obviously, therefore, the notice was given beyond six months from 
this date. On the face of it, the suit was properly dismissed on the 
ground of section 77 of the Railway Act. 





In this Court, however, it has been contended that section 77 has®- 


been wrongly interpreted Correctly interpreted it is urged it 
should mean that nofice has to be given within six months of the 
delivery. To read the section in that way would be doing clear 
_ violence to the plain language of the rule, and we are not prepared 
' to accept this contention. 


It was then contended that there was no “loss by the railway" 
and, therefore, the claim was merely for non-delivery of goods and 
no notice was required under section 77 But on the plaint itself 
the goods were lost, vide paragraph 7 of the plainte The plaintiffs, 
there, say: “In spite of giving a notice the defendant No. 1 did not 
pay the price of the articles which were destroyed (zaya ho gae) on 
account of its neglect, nor did it refund the freight which it charged 

“unreasonablye’. Apart from this pleading of the plaintiffs, we are of 
opinion that the word “loss” in section 77 of the Indian Railways Act 
does include a case of non-delivery We are aware that there is a 
case in this Court in which a contrary view was taken. But the 
facts of that case were entirely different. We need not say whether 
that case was rightly decided or not, but the case before us is clear- 

* ly different... We refer to the case of Badri Prasad v. The G.I. P. 
e Railway (). That wasa case decided by a single Judge ol this 
* Court On the other hand, there is another case, still more recently 
decided by Another single Judge of this Court, in which it was held 
that the word “loss” did mclude non-dehvery ; see E. 7. Ry. Co. v. 
° Fasl Ilaki (*). There are several cases in the books in which 
" e° different views have been taken of theemeanipg of the word “loss”, 
et [1924] : 23 A. L. J. R., 897. . (3) LL.R. 47 ALl., 136 
v rue 
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but the majority of the cases do establish that the word “ loss” CIVIL 
in section 77 includes ‘non-delivery’ or loss to the plaintiff ; see, for 1926 
example, Assam Bengal Railway Co. Lid. v. Radhika Mohan — 
Nath (*), a case decided by a bench of two Judges of the Calcutta SHEO DAYAL 


* High Court. In the Patna High Court, there are two cases, each SAN 
decided by a single Judge, and in them contrary views were taken. v. 
In the view taken above, the plaintiffs’ claim for compensation GREAT 
for loss of goods was rightly dismissed. PENINSULA 


‘Tt has, hofever, been contended that, in any case, the amount pineal ad 


of overcharge of freight should have been refunded. The learned — 
appellate Judge has found that the overcharge was paid on 29th stery 7. 
of October, 1920, the date of the delivery of the goods to the 

plgintifis, in the district of Banda. It sgems clear to us that it was y 
physically impossible for the plaintiff to give notice of this over- 

charge withm six months of the date of the delivery of the goods, 

for carriage by railway at Hapur. In the circumstanges we are 

bound to hold and we do hold that fos the maintenance of the claim 

for this overcharge a notice under section 77 of the Railway Act 

was not necessary e >à 


e The plaintiffs, however, are confronted with another difficulty, 
and it is this. The goods were handed over to the O. and R. Ry. 
Administration at Hapur. The contractifig parties were that 
Railway administration and the plaintiffs. The defendants carried 
the goods as the agents of the contracting party, the O. and R. 
Ry. administration. In the circumstances, the principal alone was 
liable and not the agent. The case is not covered Ey section 80 of 
the Railway Act. Inthis view the plaintiffs suit could not be 
‘maintained for the refund of the overcharge against the G. I. P. 
Railway. 
The result is that the appeal fails and is hereby dismissed with 
costs. 
Appeal dismissed. 





(1) 72 Ind. Cas.. 714. $ : 
e 
JASWANT RAI ( Plaintiff) CDL 
versus d e 1926 
x 5 J. LUCK AND OTHERS (Defendants) .*, ° Ree 1$. 
Cantonment House Accommodation Act, section 18 (3)— When inapplicable— KANHAIYA 
House occupied without any objection on owner's Pdri— Mone for LAL, J. 
repairs under section 10 (1) served on owoner-— Cowmitloe of arbstration— ASHWORTH, 
Rent enhanced. at plaintiffs request—Dale from vohich it should J 
operate. e? 
Where plaintiff's E situate in the Agra Cantonffeent, 
e * S. A. No. 730 of 1934. 
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was occupied by some military officers and the plaintiff raised 
no objection but merely, by informal correspondence, asked for 
the raising of rent, and, subsequently, on a notice for repairs, 
under section xg (1 ) of tbe Cantonment House Accommodation 
Act, being served on the plaintiff, thé, latter referred the 
question of repairs as well as that of raising of rent loa” 
committee of arbitration which ultimately enhanced the rent; 
held, that the tenancy mustebe deemed to have commenced 
from the date of occupation by the officers and the enhanced 
rate should operate from the date when it was fixed by the 
arbitration committee. 


SECOND, APPEAL from a decree of E. BENNET EsQ., District 
Judge of Agra, confirming a decree of BABU ALAKH MURARI, 
Munsif. 


^ Narain Prasad Arana, for the appellant. 
*  Satlénath Mukerji, for the respondents. 
The jifdgment of the Court was delivered by 


KANHAIYA LAL, J.—This appeal arises out of a suit brought 
by the plaintiff-appellant agains some military officers for rent of a 
bungalow in the Agra Cantonment. The bungalow was occupied, 
by the defendants as a mess-house from the 15th August, 1920. 
They did not find it necessary to apply to the Cantonment authority 
in order to get possession, but having occupied the house they wrote 
to the plaintiff informing him that they had done so and proposed 
to pay fhe registered rent of Rs. 60 a month. If was open to the 
plaintiff toreply that he was not willing for them to enter upon the 
house at that rent and that any occupation by the defendants was 
without his consent. Instead of doing this he merely protested 
that the registered rent was too low and did nothing further. Sub- 
sequently the defendants complained to the plaintiff of the state of 
repairs of the house and ultimately they moved the Cantonment 
authority to issue a notice to the plaintiff under section 19 (1) of 
the Cantonment House Accommodation Act. Thereupon the plaintiff 
under sub-section (2) of section 19 required that the matter of 
repair& be referréd to a committee of arbitration. Heat the same 
time raised, under section 21, the question of the rent being 
enhanced. The rent was ultimately enhanced by the committee of 
arbitration. It is the appellants contention that the rate so fixed 
should operate from the date of the commencement of the tenancy 
and he invokes section 18 (3) for this purpose. Section 18, however, 
only refers tò the case where rent is fixed by the committee*of 
arbitration upon a requisition by the owner at the very commencement 
of the tenancy. In this case the owner did not raise the question 
of rent until the tenancy had commencéd’ and he had been served 
with a notice for repairs. The tenancy must be deemed to have 
commenced fron the date of occupation by the officers, inasmuch 
as the plaintiff, although informed of such occupation, did not object 

a > e . 
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to the occupation but merely by informal correspondence asked for. 
the raising of rent. His proper course would have beeh to inform 
the officers that they were not entitled to occupy the house unless 
the owner was first served with a notice by the Cantonment autho 
rity, requiring him*to place the house at their disposal. In that case 
the owner would fave been in a position under section. 18 (1) uf the 
Act to have a committee of arbitration convenec to fix the rent 
from the date of the commereement of the tenancy. The facts 
being as stated, we consider that the findings of the lower court were 
correct and that this appeal should be dismissed with costs. 


Appeal dismissed. 


HUSAIN 
versus š 
NOTIFIED AREA, MAHOBA, DISTRICT HAMIRPUR.* | 


Municipalttes Act (Local, Act IT of e916) gees. 337 anc 314— Notified area 
—Resolution recommending proseculion for noncompliance wilh - the 
terms of molice— When. amounts to complaint—Order imposing daily 
‘fine for continuing breach, illegalsty of. i 
On applicant’s disobedience of a notice served upon him by 
a Notified Area authority for demolition of certain constructions 
within 24 hours, it was resolved unanimously that the applicant 
should be prosecuted and a copy of the resolution was sent by 
the President to the Magistrate who convicted the applicant and 
imposed a daily fine until the notice was sa'isfactorily complied 
with. eld, that although the notice was a most unreasonable 
one, the conviction was right as there was a substantial com- 
plaint within the provisions of sec. 314 cf the Municipalities 
Act. The order imposing a daily fine was kad and should be 
. set aside. 
Kashmiri Lal v. Emperor, 19 A. L. J. R, s41 and Amr Hasan 
Khan v. Emperor, 16 A. L. J. R., 527, foilofecd. * 


CRIMINAL REVISION from an order of 5. S. NEHRU ESQ., 
District Magistrate of Hamirpur. 

M. A. Rawat, for the applicant. d 

D. C. Singh, for the opposite-party. š 

* The following judgment was delivered by 

BANERJJ, J.—This is an application in revision under the 
following circumstances :— ss 

Husain, the petitioner, was served with a notice on the 15th 
December, 1925, that he should demolish wichin 24 hours certain 
constructions. I myst saw that the notice was a most unreasinablgs 

* Cr. Rev, No. 394 of 1926 


.. 


CIVIL 


1926 


JASWANT 
RAI 


» 
J. LUCK 
Kanhaiya 

Lal, J. 


CRIMINAL 


1926 


July, 37 


BANERJI, ]. 


Banerji, J. 


CRIMINAL 


1926 
HUSAIN 
v. 
NOTIFIED 
AREA, 
MAHOBA 


, Banerji, /. 





CRIMINAL 


— 


1926 


— 


July, a7 


WALSH, J. 


* 


t. 
mu 


94° HIGH COURT [A. L. J. R. 


one in that: the petitioner was asked to demolish the house within 
24 hours; but I have got nothing whatever to'do with that: all 
that I have got to see is whether Husain has been rightly convicted. 

Jt has been argued on behalf of Husain that the prosecution 
is incomplete, because no person has filed the'complzfnt and has 
been examined as a prosecution witness, who had been authorized 
by tbe Notified Area of Mahoba under section 314 of the Muni- 
cipalities Act. In my opinion there & no force in thig contention. 
I have examined the record, and I find that on the and February, 
1926, the Notified Area of Mahoba did pass a resolution unani- 
mously that the petitioner should be prosecuted for disobeying the 


‘notice, which was served on him on the 15th December, 1925 


PULLAN, J^, 


I have looked at the notice. It is a notice signed by the President 
of the Notified Area, and fherefore the petitioner can have no 
legitimate ground for complaint that the notice is not a legally proper 
notice. It appears that the Chairman of the Municipality sent a 
copy of the Sesolution of the Municipal Board to the Magistrate of the 
District, and thereupon the case against Husain was started., I am 


 of- opinion that there is a substantial complaint within the provisions 


of section 314, in that thatesectin requires “upon information 
received from the Board” a prosecution could be started. The 
Municipal Board could not send information except through some 
officer, and I am of opinion that the President was the proper officer 
to inform the Magistrate of the resolution of the Board. I am, there- 
fore, of opinion that the conviction of Husain is correct. 

After fhflicting a fine on Husain, the learned Magistrate, who 
tried the case, went on to impose a daily fine of Re. 1, This order 
offends against a number of rulings of this Court, see Kashmiri 
Lal v. Emperor (`) and Amir Hasan Khan vy. Emperor (). An 
application for revision was put in before the learned District Magis- 
trate and he has got behind these rulings by saying that this is 
really a second conviction. I have searched the record all over, and 
I find £hat this statement of the Magistrate is absolutely incorrect. 
I, therefore, set aside that part of the order of the Magistrate, which 
imposes a daily fine. „The application is otherwise dismissed. 

(1) [1921] 19 A. L. J. R, 541. (3) [1918] 16 A. L. J. R., 527. 
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, * BHAIRON AND OTHERS.* 
Criminal Procedure Code, sectsen 109, cl. (a) —Inierbrelatin of —" Within 
the local limits of such Magistrate's jurisdiction "— Meaning of the 


-e expression—Offence contemplated by the setih. — .- 
* Cr. Rev. No. 387 of 1926 
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It is a mistake to read cl.(a) of section 109, C-iminal Procedure CRIMINAL 
Code, as applying to any person who takes steps to conccal him- mo. 
self, in the sense of concealing his presence in tre way in which ee 
a criminal conceals his presence when he goes =n the dark, or by EMPEROR 
a deserted road, or by some other secret means 60 commit a crime. 
in his 6wn nejzhbourhood ; and it is impossible +o attribute to the- 
expression "within the local limits of such Magistrate’s jurisdic 
tion" a direction as to the jurisdiction of tke Magistrate over 
the offence. The offence «contemplated is tkat of a person, 
‘probably, though not necessarily, coming from ovtside the jurisdic- 
tion into*the Magistrate’s jurisdiction, for some nefarious purpose, 
and taking precautions to conceal the fact that ge is present in 
that jurisdiction. A 

Sharif Ahmad v. Kirg-Emperor, 8 A. L. J. R., 1097, Laltu v. 
Emperor, 17 À. L. J. R., 8gy and Ghulam Jilani v. Emperor, -« 
17 A. L. J. R., 432, followed. ° 

CRIMINAL REVISION .by the Local Government, from an order 
of D. C. HUNTER ESQ., Sessions Judge of Allahabad. ° 


G. W. Dillon (Government Advocate), for the Crowh. 
Hanuman Prasad Agarwala, for the opposite-parties. 
The judgment of the Court was*delivered by 


WALSH, A. C. J—This is a Government Revision from a Walsh 
decision of the Sessions Judge of Allahabad, reversing an order 4.¢./. 
made by the Magistrate of Allahabad under secion 109, Criminal 
Procedure Code, directing the persons prosecuted to ‘execute bonds 
with sureties to be of good behaviour. At the hearing before the 
Magistrate there was a contest on the facts, but the question comes 
before us as a question of law, and of the true inrerpretation of the 
section. The facts are clearly established. The three persons in 
question are pasts by caste, butare not registered members ofa 
criminal tribe They are residents of a neighoouring village to 
that in which the incident occurred. They were found together in 
the dark, late in the evening, outside a house, whe-e they were prob- 
ably lurking with the intention of committing house =respass. Matches 
and a house breaking implement, were found sponeone of them. 
When they were challenged by the police they mr away, and when * 
they were caught, they are alleged to have given false names. 
Whether the latter is true or not is immaterial for our pur- 

* poses, because the allegation by the police is sufficient to' show 
that the police were not acquainted witb their ;rue names. The 
Magistrate made the order complained of under the section, and" 
*summed up'his findings by holding “that the; were about te ‘ 
commit burglary, and when arrested, could not give a satisfactory” 
account of themselves”. That latter expression B° one under sub- 
section (4) of section 109. That being the case, it is not sur- 
prising, and to our minds not a matter of criticism of the judgment . 
of the learned Sessiong judge, that he should have overruled the 
Magia upon clause (4) and referred to authorities whfch bear 


Y. 
BHAIRON 


CRIMINAL 
1926 


EMPEROR 


». 
BHAIRON 





Walsh, 
4. C J 


66- d HIGH cotrt [A. L. J. R. 


upon that clause, and it is somewhat surprising that the Government 
should have chosen this case as an appropriate one for revision on 
the ground that the facts justified a conviction under clause (a), 
and complaining that the rulings relied upon by the Sessions Judge 
referred to clause (6) and not to clause (a) « Applying to the 
Government the same rule that we apply to every*litigant, we should 
be bound to hold that, inasmuch as the Sessions Judge had quashed 
the order of the Magistrate on the ground that it did not come with- . 
in sub-clause (P), which was the only decision at which the Magis- 
trate arrived, and that he had therefore acted strittly within his 
jurisdiction, there was no ground for interference in revision at all; 
but we are not content to dispose of the revision on that ground 
alone, because we recognise that the Government attach importance 
to the question and desire to get a ruling upon the interpretation of 
the section. z 


In oup view the ruling of the Sessions Judge is right. Itis a 


“little difficult to deal with it concisely, inasmuch as the Sessions 


Judge, as ‘we have said, concentrated upon the ground upon which 
the Magistrate had ordered the sureties to be given, and the Govern- 
ment complain that he d:i net direct his attention to the other 
sub-clause. But as the application before us is based upon sub- 
clause (a), it seems better that we -should express our opinion of 
that clause. In our view it is an entire mistake to read that clause 
as applying tp any person who takes steps to conceal himself, in 
the sense of concealing his presence in the way in which a criminal 
conceals "his presence when he goes in the dark, or by a deserted 
road, o1 by some other secret means to commit a crime in his own 
neighbourhood. In our view the section does not contemplate such 
a situation and has no application to it, and was clearly drafted in 


: contemplation ofa totally different situation. Clause (a) says that 


the power is to be exercised in the case of "any person taking 
precautions to conceal. his presence within the local limits of guch 
Magistrate’s jurisdiction". If it was intended to deal with anybody, 
either a habitual resident or a person well-known in the neighbour- 
hood, trying to*conceal himself, it would have been natural to employ 
the expression “cdnceal himself," and it is impossible to attribute 
to the expression “within the local limits of such Magistrate’s 
jurisdiction ” a direction as to the jurisdiction of the Magistrate over , 
the offence, because for that purpose the words would be superfluous, 
the jurisdiction of the Magistrate for offences committed m his 
district being clearly established by other: provisions, of the Mw.. 
|f is an elementary principle of the interpretation of statutes that 
you must give reasonable meaning to every expression, and we 
have therefore to interpret the passage “within the local limits of 
such Magistrate's jurisdiction”. In our view it is part of the 


.predicate to “conceal his presence," and the offence contemplated 


is that qf a person, probably, although nof necessarily, coming from 
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outside the jurisdiction into the Magistrate's jurisdiction, for some CRIMINAL 
nefarious purpose, and taking precautions to concezl the fact that 1916 
he is present in that jurisdiction, The words are free from ambi- — 
guity. Although the authorities to which we have been referred EMPEROR 
deal mainly, with complaints under sub-clause (Ó:, which was the ^ ppAIRON 
clause with which Mr. Hunter was dealing and altheugh they were Pes 
sufficient to justify the view which he took, in our view it is difficult Pici 
to read the judgments delivered, in each case by exoerjienced Judges 
of long service in this country, without coming to the conclusion 
that if they hâd been driven to construe clause (a), they would have 
taken the view which we have expressed. We refe- to the decision 
of Mr. Justice Chamier in the case of Shari? Ahmad v. King- - 
Emperor (*), and to the decision of Mr. Justice Pigzott in the case 
gf Lalty v. Emperor (*), a Judge who was very unl-kely to go wrong . ~ 
in a matter of this kind, and who said in broad terms: “I do not 
think it is possible to apply the provisions of sectim 109, Criminal 
Procedure Code to the state of facts above set forth”; that ia to say, 
the conduct of a man endeavouring,to conceal bis entit? and failing 
to give ‘a satisfactory account of himself. The Bst case, although 
` earlier in date, is that of Gulam Jjlani,v Emperor (*) decided by 
Mr. Justice Tudball, which contains the most valuzble dictum of all. 
Mr. Justice Tudball says: “The persons contempleted in the section 
are persons taking precautions to conceal their presence within the 
local limits of such Magistrate's jurisdiction, or persons who bave no 
ostensible means of subsistence, and who cannot give a satisfactory 
account of themselves”. Although the learned "Judge «vas only 
quoting the ipstssima verba of the section, read in the context in 
which that quotation occurs, it appears to us that he dwelt upon the 
scope and ambit of the section in the sense in which we are satisfied 
that it bears. 
The result is that this application must be dismissed. The 
accused are on bail and their bail bonds must be discharged 
App ication dismissed. 





(1) [1911] 8 A. L. J. R., 109 (1) [1919] 17 A. L. J. R, 8gr. 
(3) [1918] 17 A. L. J. Ra 43% | 0 O? 
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en Procedure Code (Act V of 1898 as amended m 1923), section gór mnn 


(2)—Bail—Appeai pending in Privy Counctl—Dower to grant bath SULAIMAN,J. 
e and stay execution of sentence—J/urisdsction of High Court. e BANERJI, J. 
A High Court has inherent jurisdiction to stay the éxecutiorf ^ 
of its own order when the ends of justice reqnire*it., Where an 
appeal has been. admitted by the Privy Council and there isa  . 
fear that the sentence would expire before the appeal can be ao 
disposed of, it would De within the power o7 the High Court to. œ 
grant bail. . m 
* Cr. Mis, No, 185 of 1926 x 
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Diwan Chand v. Kimg-Emperor, P. R., [1908] No. 15 and 
Queen- Empress v. Subrahmania Ayyar, LL. R., a4 Mad., 161, 
referred to. : 

APPLICATION for bail. 


Uma Shankar Bajpat, for the applicant. « 
G. W. Dillon (Government Advocate), for thé Cries 


The judgment of the Court was delivered by 


SULAIMAN, J.—Criminal miscellaneous applications Nos. 185 
and 186 are connected and are applications for bailetogether with 
a prayer for stay of proceedings. It appears that the two applicants 
appeared before Election Commissioners and gave evidence. The 
Commissioners came to the conclusion that they were respectively 
guilty of forgery and perjury, and started proceedings under sec- 
tion 476 of the Criminal Procedure Code. The High Court im 
revision held that that court, not being a civil, revenue or criminal 
court, had @o jurisdiction to proceed under section 476, but- that 
there was mothing to prevent the Commissioners from filing a 
complaint. Their report to the criminal court was treated as a com- 
plaint. The applicants were accordingly prosecuted, but acquitted, 
by the trying Magistrate. On appeal by the Government to this 
Court, the Bench hearing the appeal came to the conclusion that 
the acquittal was improper and that the accused persons were guilty. 
The appeal was accordingly allowed and they were convicted and 
sentenced to nine months’ rigorous imprisonment each. There was 
a further prder directing Ram Saroop accused respondent to pay 
the costs of the Government. 


Before surrendering and before any appeal to their Lordships 
of the Privy Council was actually filed, the accused applied to this 
Court for bail on the ground that they had sent instructions to a 
Solicitor in England for lodging a petition for special leave. The High 
Court naturally refused to entertain the application so long as the 
accused had not surrendered. After information had been received 
that they had surrendered the Bench dismissed the application but 
“ without prejudice to the right to bring another application in the 
event of special leave being granted by the. Privy Council". 

It now appears that a petition for special leave has been lodged, 
but owing to the vacation it has not yet come up before their Lord- 
ships and is not likely to be eade before October next. The ' 
accused have accordingly applied afresh for being released on bail. 


The first point which has been raised before us is as to whether 


e gre have jurisdiction to grant bail in a case which has been disposed 


of by this Court, and in which an appeal may be, or is, pending in 
the Privy Council. The Punjab Chief Court in the case of Diwan 
Chand v. King-Emperor CY came to the' conclusion that it had no 
e power under section 478 of the Code to release a person on bail pend- 


"E an appeal to the Privy Council. Their’ attemion was drawn to the 
(1) [1998] P. R, No. 15. e 14 
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case of Q.-E. v. Subrahmaniya Ayyar (+), but they distinguished that CRIMINAL 
case on the supposition that the decision might have been based 1936 
under the High Court’s charter. The last-mentioned case, however, — 
shows that when the accused applied for bail to the Judicial Com- M 
mittee theip Lordships expressed the opinion that the matter should p 
' * be decided by the*Madras High Court. The Madras High Court EMPEROR 
clearly came to the conclusion that it had jurisdiction to make an .,,,,. J. 
order in that case, releasing theeaccused on bail pending the decision 
of the Privy Council. That case was decided when the old Code 
was in force*and there was no express section under the Code aa 
to inherent jurisdiction. We are of opinion thara High Court has 
certainly inherent jurisdiction to stay the execution pf its own order 
when the ends of justice require it In cases where an appeal has 
been admitted by their Lordships of the Privy Council and there E ern 
js a fear that the sentence would expire before the appeal can be 
disposed of, it would be within the power of this Court to grant bail. 
: Such inherent power must be deemed to exist in the High Court. 
In section 561 (a) of the Code of ("riminal Procedcre, ifis expressly 
provided that nothing in that Code shall be deemed to limit or affect 
the inherent power of the High Cqurt tp make such orders aa may 
e be necessary to giye effect to any order under this Code or to 
prevent the abuse of the process of any Court or atherwise to secure - 
the ends of justice. Weare, therefore, clearly of opinion that we 
have jurisdiction to entertain this application and to grant bail. 

The question still remains whether it is proper to do so. We 
have already pointed out that the Bench when dismissing the former 
application remarked that if it should happen that special leave to 
appeal is given by the Privy Council, it would be open to the appli- 
cants to apply to this Court for bail Nothing has happened since 
that date which has substantially &ltered ‘the position. Even at that. 
stage the High Court, in view of the prospective appeal, had juris- 

. diction to grant bail but refused to do so remarking that there would 
be a right to apply after the special leave had been granted. All 
that has happened is that a petition for special leave has been lodged, 
but no special leave has yet been granted. 

We should like to add that the applicants hate not filed before 
us any copy of their petition of appeal or of any affidavit that they 
might have sent, which would show to us that this case comes aithin 

` the rule laid down by Viscount Haldane in the case of Dal Singh v. 

K.-E. (*). We, however, think that the realisation of the costg 
, directed to be paid by the accused Ram Saroop should be stayed as 
*no-harm can accrue, by the stay of those proceedings until Octobe, 
next. We accordingly decline to grant the applicatign for bail at 
this stage leaving it open to the applicants ta apply" again if the 
special leave is granted By the Privy Council, but we direct that — . 
the proceedings relating to the realisation of the costs be stayed til. . 
the disposal of the petition* for special leave. » 


(1) [1900] I.L. R., 24 Mad., 161. (3) [1917] 15 Án L. J. Ra 475. 
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PANCHANAN BANERJI 
$ Verfus ` : 
UPENDRA NATH BHATTACHARJL# 

Criminal Procedure Code (Act V of 1808 as amended in 1923), sec. sór (A) 
—JAhgh Court's power to expunge olejectiona ble remarks UN judgments 
of lower courts— When can be exercised 

The High Court has inherent power to order*a deletion of 
objectionable «remarks, against witnesses or accused persons, 
from the judgment of a subordinate court. Such jurisdiction, 
however, can ‘only be erercised when there is no fqundation 
whatsoever for the remark objected to and not where it is a 
matter of inference from evidence. 

Emperor v. Thomas Pellako, 14 1. C., 643, Ma a v. Kim Lat 

. Gyia tt I.C., 1000, «Emperor v. C. Dunn, I. L. R., 44 AIL, 401, 

and Muhammad Qasim v. Anwar Khan, [1926] A. T. R., Lab., 
382, referred lo. 

CRIMINAL REVISION from'an order of K. A. H. SAMS ESQ., 
Sessions Judge of Benares.” 

Satlanath Mukerji, for the applicant. 

M. Waliullah (Assistant Government | Advocate) , for the 
Crown. - 

The following judgment was delivered by 

SULAIMAN, J—Tbis is an application praying that the acquittal 
of the accused by the Sessions Judge should be set aside and that 
certain passages in the judgment, which are against the complain- 
ant’s character, should be expunged. 

Although the High Court has undoubtedly jurisdiction to set 
aside an order of acquittal, that power is exercised in rare and 
exceptional cases. In this case the learned Sessions Judge has 
come to the conclusion that the case was a very troublesome and 
difficult one, aad that-there was the evidence of one of the prosecu- 
tion witnesses of ea partnership between the accused and the com- : 
plainant and as no report was made to the police, the Judge was 
not gatisfied that the accused was bound by any contract to dispose 


` of the articles entrusted to him as declared by the complainant - 


He is of opiniqn that the dispute is really a fit one for the civil 
*courts. The inference drawn by the Judge from a number, of 
fetters and the oral evidence is an inference of fact and it is impos” 
“sible to say that his conclusion is perverse or even wrong. I cannot, 
therefore, accede to the prayer for setting aside the acquittal. _ 


-As regards the question of expunction the learned Government 


» Advocate has urged before me that this Court has no jurisdiction 


e *Cr, Rev. No. 303 of 1926 ° 
~ rev . +, , . . e 
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to make any such order and cut-out the portions from the judgment CRIMINAL 
of the appellate court. In the Code of Criminal Procedure such io3b 
power is not conferred in express terms. The question is whether = 
it is within the inherent jurisdiction of the High Court to make PANCHANAN 
such an order. Under the old Code there was some conflict of i" m 
opinion. The Bur/ha Chief Court had in two cases, Emperor v. UPENDRA 
Thomas Pellako() and Ma Kya v. Kin Lat Gyi()) expressed ae 
the view that such jurisdiction existed. CHARJI 
In Lackhw,v. Emperor (^) Lindsay, J. C., sitting in the Oudh gytaman, J. 
Judicial Commissioner's court, distinctly held tha he had such Mis 
jurisdiction and ordered certain remarks in the judgments of the 
courts below against a counsel who had appeared in the case, to 
be expunged from the record. On the other hand, sofu/ Prasad 








amd Stuart, JJ., in the case of Emperor v. C. Dutei(*) , held that o 


the High Court had power to make an amendment c an effective 
order of the court below and not of expunging passages, which do 
not commend to it. At the end of the judgment they" however 
remarked : : . 

" If it be held that the grievances of persons wko are unjustly 
criticised by courts of law in®circtfmstances which obviate the 
effective orders of the courts coming before Superior Courts in 
appeal or revision, are so great as to require a special enactment 
for their protection, the matter is one for the ccnsideration of 
the Legislature, but as the law stands, we are sztisfied that we 
have no authority.” 

In the new Code, section 561 (A) has been added and i? says: 


" Nothing in this Code shall be deemed to limit or affect the 
inherent power of the High Court to make such orders as may 
be necessary to.give elfect to any order under this Code, or to 
prevent abuse of the process ot any Court or otherwise to secure 
the ends of justice ” 

Had it been permissible to refer to the statement cf the objects 
and reasons, the intention of the Legislature woulc have been at 
once clear. Courts, however, cannot take into account. the view of 
a Select Committee. But the section emphasizes’ the Wide inherént 
power which a High Court possesses to “ prevent zbuse of the 
process of any court or otherwise to secure the encs of justice "' 
I see no reason why such an inherent power should not comprise 
‘a power to order a deletion of passages, which are either irrelevant 
or inadmissible and which adversely affect the character of persons 
before the Court. The High Court as the Supreme Court of ° 
révision must be deemed to baye power to see that courts, below*. : 
do not unjustly and without any lawful excuse take away the charac- 
ter of a party or of a witness or of a counsel before ‘it. Shadi Lal, 

C. J., in the case of Mukdmnad Qasim v. Anwar Kian(*) recog- 
(1) eo 14 I. C, 645. (2) 1nLC, : e 
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nised that under section s61(A) there is an inherent power of 
the High Court to delete objectionable remarks against witnesses 
or accused persons. Such jurisdiction, however, can only be exer- 
cised when there is no foundation whatsoever for the remark 
objected to and not where it is a matter of inference from evidence. 
[Here His Lordship referred to the passage in the judgment ' 
which was sought to be expunged and held that there was no 
evidence to justify the language efnployed in the judgment.] 
I accordingly order that the words which are objgcted to should 
be expunged from the judgment of the Sessions Judge. The other 
prayer asked for in the application is not granted. 





.IHE PUNJAB NATIONAL BANK (Plaintiff) 
VETSUS 


TAJAMMUL HUSAIN, BISHESHAR NATH 
"AND OTHERS (Defendants) * 


Negotiable Instruments Ad, sections 27 and 62— Provisions of— Hindi, 
renewed after acceptance-- When acceptor liable on foot of the first bill. 
When a cause of action for money is once complete in itself 
and the debtor then gives a bill or note to the creditor for 
payment of the money at a future time, the creditor, if the bill 
og note is not paid at maturity, may always as a rule sue for the ^ 
original consideration provided that he has not endorsed or 
lost or parted with the bill or note under such circumstances 
as to make the debtor liable upon it to some third person. 
Sheikh Akbar v. Sheikh Khan, I. L. R., 7 Cal., 256, followed. 
Sirdar Kuar v. Chandrawati, I. L. Ri, 4 All, 330 and 
- Dargavarapee Sarrapu v. Rampratau, Y. L R., 25 Mad., 580, 
referred to. 
A fresh agieement between the drawer and the holder for value 
« of abil) of exchange does not release the acceptor of the first 
bill from liability on foot of the first bill. 
Judicial Committee v. The Bank of British North EG 
[1873] L. R., 246, followed. 
‘FIRST APPEAL from a decree of MAULVI SYED ÍFTIKHAR 
HUSAIN, First Subordinate Judge of Cawnpore. 
Kailas Nath Katju, for the appellant. 
Nehal Chand and Sarkar Bahadur Johari, for the b dest 
The jpdgment of the Court was delivered by 
DALAL, J.—The Punjab National Bank has appealed from the 
dismissal of its suit for money on foot of two hundis, dated the 2nd 
of November, 1921. The hundis were drawn by the firm of 
* P A, No. 23 of 1914, connected mth F. ^. Nos. 524, 535 and Sin of 1913 
a -9 


.’ e. 


` 
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Tajammul Husain . Bisheshar Nath, and the drawee was the firm of CIYIL 
Moti Lal Bisheshar Nath at Calcutta. These hundis were duly 1936 
accepted by the firm of Moti Lal Bisheshar Nath. The question of — 
acceptance has already been dealt with by us in aur judgment in joda 
, First Appeal No. 53Ẹ of 1923 delivered today. We kold acceptance — Bank 

to have been made by a person duly authorised by the firm as » 


required by section 27 of the Negotiable Instruments Act. These TAJAMMUL 

hundis- were renewed on the 4th'of February, 1922 by the same  gisuxsHAR 

drawer but wege not accepted by the firm of Moti Lal Bisheshar NATH 

Nath on presentation. The learned Judge of the lower court held 
' that the renewal of the 4th of February, 1922 was a full discharge 

of the two prior hundis and that therefore the ffm of Moti Lal 

Bisheshar Nath was noteliable to make payment either on the 

fosmer two hundis of the 2nd of November, 1921, cr on the subse | 

quent hundis of the 4th of February, 1922. ` 

The learned Judge relied on a ruling of this Ccurt reported in ° 

the case of Sirdar Kuar v. Chandrawatt (1). In cur opinion the 

facts in that case were not ‘similar’to those of the present case. 

The principle applicable: to a case like the present is one ldid down 

in the case of Sheikh Akbar v. Sheikh Khan (*) : 


M "When a cause of action for money is once complete in itself 


and the debtor then gives a bill or note to the creditor for pay- 

ment of the money at a future time, the creditor, if the bill or 

note is not paid at maturity, may always as a rule sue for the 

original’ consideration provided that he has not endorsed, or lost 

or parted with the bill or note under such circumstances as to 

. make the debtor liable upon it to some third person "'. 

There has been no such endorsement in the preaent case, and the 
principle of the above rule, whic? was followed by the Madras High 
Court in the case of Dargavaragee Sarrapu v. Rampratapu (*), 
would apply. If we refer to the relevant section œ the Negotiable 
Instruments Act, the different ways in which the acceptor ofa 
negotiable instrument may discharge his debt are given in section 
82. The three ways are cancellation, release and gpeyment Admit- 
tedly there was no cancellation here and there was no discharge 
because the new hundi was only-a provisional discharge, which ° 
would have been complete if that hundi had been accepted. For the ° 
same reason there was no payment in due course. In a case of the 
Judicial Committee (David Torrance and others) v. The Bank of 
British North America (*), it was held under similet circumstances. 
that afresh agreement between the drawer and the holder for value , 
of a bill of‘exchange did not release the acceptor of the first bill e ° 
from liability on foot of the firgt bill. The learned covnsgl for the 
respondents drew our attgntion to the observationsan renewal of a 
bill of exchange in Halsbury's Laws of England, Vol. II, page 553, 
where it is said :— . - 
(1) [i] L L. R, 4 ål., 330. (2) 11873] I. R., 7 Cal, af. 


(3) {igor} I, L, Ra, 25 Mad, 580. — (4) [1873] L R., 246. 
© e * E 
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"Prima facie the giving of a new instrument in place of an 
existing one has the effect not of discharging the instrument 
then existing, but of being a conditional satisfaction of’ it, so 
that if the new instrument is duly paid at maturity the first 
instrument is discharged; but if not, then abe dormant rights on 
the first instrument are revived”, , 
This ia the rule enunciated in Skeskk Akbar’s case. Then follows 
the sentence on which the learned counsel for the respondents has 
relied :—'' Parties to the first instrument who do mot assent to its 
renewal are in any case discharged ". Possibly this*covers the case 
of sureties and not of principal debtors such as an acceptor ofa 
hundi is. It is also to be noticed that Bisheshar Nath, one of the 
partners of the firm, was 4 party as partner in ariother firm to the 
drawing of the new contract and was cognizant of the renewal. 


The ruling from the Privy Council Law Reports quoted above 
does not favour the view that the acceptor ofa bill of exchange is 


'discharged, from his liability on. the renewal of that bill to which 


he has not consented. E 
We are of opinión that the Bank can enforce the liability of the 


: firm of Moti Lal Bisheshar Natff on foot of the two bills of exchange 


of the znd of November, I921. . 
In the result we set aside the decree of the lower court and 
decree the plaintiff's suit om the two hundis of the 2nd of November, 
1921 with costs in all courts. ` 
. Decree sat aside. 


l BHAGWANT BHARTI (Defendant) 
VEr Sus 
RAJPAT KURMI (Plaintif) AND BELTI AND ANOTHER (De- 
e 7 œ fendasits) * 
hindu Lar— Widote— Sale by—Major portion of consideration required 
for legal necessity— When sale should be confirmed. 

A Hindu widowsold some property for Rs. 575. . On a suit : 
by the reversioner to set aside the sale it was found that Rs 
504/8 was required for legal necessity, and that the widow was in 
straitened circumstances and might have required some money for 
her maintenance, Ae/d, that the sale should be upheld. e 

' Lal Bahadur Lalv. Kamleshar Nath, 24 A.L. J. R., sa, followed 
and «Ddu/a! v. Sankatha Prasad, 23 A. L. J. R., 55, referred £o. 
SECOND APPEAL from a decree af-K. A. H. Sams ESQ, 
District Judge of Ghazipur, modifying a decree of KANHAIYA LAL. 
NAGER, Maunsif of Mobammadabad. . 
* S. A. No. 382 of 1914. 


vob. xxv] HIGH COURT *. 46$ 
Uma Shankar Bajpat, for the appellant. CIVIL 
M. L. Agarwala, for the respondents. 1926 
The judgment of the Court was delivered by BHAGWANT 


DALAL, J.—On,3 suit by a reversioner a sale bya Hindu widow RANT 


was set aside on condition of the reversioner paying to the vendee RAJPAT 
the amount of the consideration, which was provec to have been KURMI 
required by the widow for legal necessity. The consideration was Dalal, J. 
Rs. 575 and thg lower appellate court held that out o: that sum Rs. 
504/8/0 was proved to be for legal necessity. The defendant- 
vendee has appealed. His learned counsel relied on the Full Bench 
ruling of this Court in the case of Lal Bahadur Lal v. Kamleshar | 
Nath (') and argued that as the sum not requirec for legd! neces- 
sity was small compared to the rest of the, consideration, the sale = 
should not have been set aside. We agree with this view particu- 
larly when the first court has held that the entire sum was, required 
for legal necessity, and the lower appellate court aso has admitted 
that the widow was in straitened ciroumstances at tne time of the 
execution “of the saledeed, and possibly required some money for 
her own maintenance. The learne@ counsel for -he respondents 
e desired us to make an arithmetical calculation, and urged thata 
sale can be confirmed only when the portion not proved to be for 
legal necessity was less than 1/ roth of the sale consideration. No 
such rule has been observed either in this Court o; by the Privy 
Council In the case of Danlat v. Sankatha Prasad o, two 
learned Judges of this Court have quoted a rulinz of the Privy 
Council in which a sale by a widow was upheld, where the sale 
consideration was Rs. 4,600, and legal necessity for e sum of Rs. 711 
was not proved. We think that the present is a case where the sale 
should be upheld. 
We set aside the decree of the lower appellate court, restore the * 
decree of the trial court, and dismiss the plaintiffs suit with costs 
in all courts. 


« Apnea! allowed. 





(1) [1926] 24 A. L. J R., 52. (2) [1925] 23 &- L. J. R, 55. 
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n KISHEN LAL . CRIMINAL 
. UT SMS d ig 
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wWevenser, 79. 
Press and Registration of Books Act (XX V of 1867), se. +9, el. E 
" Delivered out of the press” , meaning of the expression — When KENDALL, J. 
o fence under sec, 16 nof made out. 
The expression “delivered out of the press”-used in.cl (a), e * 
sec. 9g of Act. XX of 1867, cannot be held to be equivalent to 


" * Cr, Rev. No. 545 of 1926} 
» . 
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CRIMINAL ' printed ', 1.¢., as soon as the process of printing has been com- 
pieted, but it means the actual delivery of the book out of the 
press after the printed sheets have been folded, corrected, bonne 
KISHEN LAL and put in the foim of a book. 
furthok CRIMINAL REVISION from an order of BABU NAND Satin: 
Magistrate, firat class, of Muttra. 


S. C. Das, for the applicant. 


HM. Waliullah, (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered iy: 


Kendall, J. KENDALL, J.— This is a trivial matter in itself, but it deals 
with a decision which may be of importance. The applicant has 
been convicted by a Magistyate of an offence under section 16 of 
the Press and Registration of Books Act of 1867, and fined Rs. 5 
jn the following circumstances :— 


The applicant is a proprietor of a Press and a book-seller, and 
he had been printing copies of fhe " Bhagwat Gita" in his Press. 
Under clause (a), section 9 of the Act, he had to deliver copies 
of the book within one caléndar*month after the day on which the 
book had first been delivered out of the press ata place notified * 
by the Government which in this case was the District Magistrate’s 
office. Copies of the book were ready printed on the 8th, rrth 
and (sth December, 1925, but they remained in the press for 
binding, etc, and were not sent out of the press until January. 
They were received at the District Magistrate’s office on: the 2nd 
February. The trying Magistrate has held that the book must . 
be deemed to bave been published as soon as it was issued from 
the press, by which he apparently means as soon as the process 
of printing had been completed. I do not agree with this pro- 

e nouncement on the definition of what constitutes publication. The 
word “ publication ” is, however, not used in clause (a), section 9 
of the Act. The words used-are “delivered out of the press", 
and it seems to, me that this cannot be held to be equivalent to 


1926 


. “ printed". The work of printing might be completed before any 
. copy were actually delivered out of the press. When a sheet has 
. been printed, it does not constitute a book; it needs to be folded, 


corfected and bound before it can take the form of a book, and. 
" this process had not been completed on the dates shown in the" 
e Magistrate's judgment, vis, 8th, rith and 15th December. The , 
e book does not appear to have been delivered out of. the press *ungl 
e January, and there was, therefore, no offence under clause (a), 
section IG of Act XXV of 1867. In these circumstances, I accept 
the application, and order that the conyiction and sentence of fine 
be set aside. The fine, if paid, will be refunded. 


° » Application allowed. 
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. ASKARI HASAN. (Judgment-debtor) 
, ves sus 
JAHANGIRI MAL AND OTHERS (Decree-kolders) .* 
Civil Procedure s Code, Order 34, rule 4—ZInapplicabslity of to compromre 
decre providing for mortgage money to be paid in instalments— Final 
decree, when unnecessary. : 


Where a compromise decree provides for the payment of 
mortgage money in instalments and does not piovide for payment 
on a fixed date within six months ffom the date of declaring the 
amount due, Order 34, rule 4 of the Civil Procedure Code has no 

^ application and conséquently it is unnecessary to | fora final 
decree in the terms of Order 34, rule 5. 


Jqgarnath Umar v. Ram Karan Singh, 20 A. L. J. R., 575, dis- 
“anguished. Bechu Singh v. Bichuram Singh, 10 Cal. L. J, $1 and 
Kundu v. Nilratax' Adhikari, [5533] A. I. R., 375, referred to. 


First APPEAL from a decree of Basu Kasni NATH, Sub- 
ordinate Judge of Bulandshahr. 


The following is the Referring Order :— : 


PULLAN, J. and DALAL, J.—In this appeal a question arises 
as to whether the respondents’ right has abated owitig to the 
death of Bilas Rai, who was the original decree-holder in a 

' mortgage suit. The decree which was passed was a compromise 
decree and allowed for payment of the mortgage money in instal- 
ments. According to the view taken by the Alldhabad High 
Court in Jagarnath Umar v. Ram Karan Singh, 20 A. L.J. 
R., 575, the proceedings wére not concluded by that decree but 
it was necessary to go on and obtain a final decree under Order 
34, Rule s of the Code of Civil Procedure. If this view is 
followed the present suit must be held to bave abated as the 
applicants did not have their names put on fecord' within three 
months of the death of Bilas Rai. The lowew court has followed 
a ruling of the Calcutta High Court, Bechu Seegh v. Brcharam 
Singh, 10C. L.J., 91, and certain other rulings, both of the 
Calcutta and the Patna High Courts, which appear to be in Mirect 
conflict with the ruling of the Allahabad High Court to which 
we have referred. The Patna High Court nfling is reported i ine 

* Kundu v. Nilratan Adhtkari, [1923] A. I. R, 375. In view of thig 
conflict of authority we are o opinion’ that the matter should be, 
referred to a larger bench. We therefore submit the case to the" 
Hon'ble A. C. J., with a request that he will constitüte a Bench 
for the determination of the following question:— 


Whether in a compromise decree passed for payment of mortgage 
money in instalments, ahd not on a fixed date within six  gnonths 
* F, A. No. 316 of 1933 


CIVIL 
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v» 
JABANGIRI 
MAL 


Lindsay, J. 
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108 HIGH COURT [A. L. J. R 


from the date of declaring the amount due, Order 34, Rule 4 
applies, and it is necessary to apply for final decree under 
rule 5. 


Uma Shankar Bajpai, for the appellant. 


Peary Lal Banerji and Kailas Chandra Miti, for’ the respond- 
ents. 


Uma Shankar Bajpai strongly relied on XX A. L. J., 575. 


T [SULAIMAN, J.— "That ruling is distinguishable because that was 
not a case of an instalment decree".] 


Counsel for the appellant submitted that the time fixed was more 
than six months 


[SULAIMAN, J.—'* Whef the Court itself can extend the time, it 
can also be done by a compromise approved by the court." ] 


The judgment of the Full Bench was delivered by 


LINDSAY, J.—The question referred for the ‘opinion of the’ 
Full Bench of this Court is as follows: “ Whether in a compromise 
decree passed for payment “of mortgage money in instalments, and , 
not on a fixed date within six months from the date of declaring 
the amount due, Order 34, Rule 4 applies and it is necessary to apply 
for final decree under rule 5". We have heard the arguments of 
counsel in this case and our answer to the reference is as follows: 
Where the compromise decree provides for the payment of mortgage 
money in instalments, and does not provide for payment on a fixed 
date within six n pnths from the date of declaring the amount due, 
Order 34, rule 4 h s no application to the case; and consequently 
itis unnecessary to apply f for a final decree in the terms of Order 34, | 
rule 5. 


[On receipt of the opinion of the Full Bench, the original Bench, 
after setting out the answer of the Full Bench, delivered the 
following judgment >] 


PULLAN, Y -—Thus the suit before us was not really an application 

for preparation of a final.decree but an execution application. Conse- . 
quently there was no question of abatement, and the only point to 
decide is whether regarded as an execution application this was within - 
time. It has been argued before us that the terms of the compromise 

* decree were not observed by the judgment-debtor and that there 
ewas actually a non-payment of two instalments on the sth of 


* e November, 1918, and that therefore the present application which 


was made.ort the 14th of November, 1922 was beyond time. But 
we do not find that there has ever been a failure on the part of the 
judgmentdebtor to pay two instalments No doubt the instalment 
due on the i5thof May, 1918 was paid late, that 15, on. the 19th 
of Ma$, and the succeeding instalment due ón the 15th of Novem- 
. e e 
e 
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ber, 1918 was also paid late, namely, on the 23rd of December. CIVIL 
But at that time only one instalment was due because the mstalment 1936 
of the r5th of May had been paid and was no longer in default. We — 
find, therefore, that regarded as an application for execution the ASKARI 


~ HASAN 
present appljcation was within time, and we see no reasoù to amend » 
the decree of the ldwer court on a purely technical point. JAHANGIRI 


MAL 
. We therefore dismiss the appeal with costs, but as this has been — 
regarded now as an appeal in ‘execution costs will be calculated ^ wes, J. 


accordingly. ^ . : $ 
: Appeal dismissed. 

e & anal? On 
SHYAM LAL (Plaintiff) CIVIL 

i Pin zo ia 


DWARKA PRASAD AND OTHERS (Defendangs) .* October, E 


Agra Pretmplion Act (XI of 1022), sec. 5— Requirements of — When saissfied + ys psay mE 
— Sui for pre-emption, when fies, Wajib-ul-arz, language of — Proper SULAIMAN,]. 
construction of—Custom implied. 

In a wafid-ul-ars pre before the commencement of the 
Agra Pre-emption Act (XI of 1922) it was stated that, " there has 
been no case of pre-emption in this village but in the surround- 
ing viliages there is a custom of pre-emption" and then the 
details were given. On a suit. for pre-emption under jhe Act, 

- held, that the majib-sFars necessarily implied a custom of pre- 
emption, and the requirements of sec. 5 of the Act were complied 
with. 

SECOND APPEAL from a decree of BABU GANGA Preen 

VERMA, Second Additional Subordinate Judge of Cawnpore, con- . 

firming a decree of BABU MOTILAL, Second Additional Munsif of 

Cawnpore. 


Ambika Prasad, for the appellant. 
Kailas Nath Katfs, for the respondents. * œ 
The judgment of the Court was delivered by * 


LINDSAY, J.—This is a preemption appeal. The suit was APR 

. brought by the appellant and professed to be & suit under the Agra 

Preemption Act, XI of 1922. The courte below haye dismissed 

the claim on the ground that no right of pre-emption exists in this. : 
village, and this decision is founded upon the interpretation of 

section 5 of the Act together with a construction of am extract e ° 

from the wayjid-ssl-ars. t. o] 


There was produced before the courts below a wise d i 
which substantially the record was couched in the following langu- 
age: A . 7 , 

* B. A. No. 775 of 1925 
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" Up to the present time there has been no case of pre-emption 
in this village, but in the surrounding villages there is a custom 
of pre-emption by which, when one co-sharer wishes to sell his 
land, pre-emption is to be allowed in favour of (Here follows 


the scheme of pre-emption)."' s 


The courts below were of opinion that tĦis record did’ not 
satisfy the .requirements of section 5 of the Preemption Act. Sec- 
tion 5(1) says that the right of pre-emption shall be deemed to 
exist Au in mahals or villages in respect of which ary wasrd-ud-ars 

red prior to the commencement of this Act recofds a custom, 
contract or declaration recognising, conferring or declaring a right 
of pre-emption expressly or by necessary implication. We think, 
on the proper construction of the language of this wafib-ul- -ars, that 
it ought to be held that a custom of pre-emption is necessarily 


. implied. We have just decided S A. 550 of 1925 in which the 


language of the wajthnul-are resembled very closely the language 
ôf the eafiéul-are now under consideration. The only difference 
between thè two documents is that in the ewafíb-wLars which was 
being dealt with in Second Appeal No. 550 mere was: added to the 
record the following words :— e . 

“ Aur yeh dastur hamko manzur hai” 


These words find no place in the svaftb-sJ-ars sud we are 
considering. At the same time, it seems to us fairly obvious that 


^it was the intention of the owners of this village to have a’ custom 
.of pre-epption recorded. We are satisfied, therefore, that in res 


pect of this village there is a tabuk, ara prepared prior to the 
commencement of the Agra Preemption Act, a wafib-wl-arg which 
records, at’ least by necessary implication, the existence of a custom 
or contract. That being so, the plaintiff was entitled to pre-empt. 
No other matters are now in dispute between the parties. The 
result, therefore, is that we allow the appeal and give the plaintiff 
a decree for preemption on payment of Rs. 1,000 (rupees one 


- thousand). We allow two months from the date of this Court's 


decree for dgposit of the money. If the plaintiff faila -to deposit 
the money within the time so limited, the suit shall stand dismissed 
with costs «in all'courts. If tbe money is deposited the plaintiff 
will be entitled to his costs in all courts. 


. Appeal allowed. 
e. E e 
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CHHAJJU AND ANOTHER 
ig . UE? 5155 


EMPEROR THROUGH AMBRIKH SINGH.* 


Criminal Procedure Code (Act V of 1898 as amended in 1023), sec. 256— 
Failure 1o comply with the provisions of—Irregularity in procedure— 
Effet of. e 

‘The provisions in section 256, Criminal Procedure Code, are 
not provisions relating to the mode of trial, and it would be 
wrong to hold that failure to follow those provisions strictly 
amounts to more than an irregularity in procedure. There being 

. no failure of justice on account of jhe irregularity, the conviction 

could not be set aside on the ground of illegality. 
Subrahwania Ayyar v. King-Emperor, 1. L, R.,. 25e Mad., 63, 
referred to, i é 
CRIMJNAL REVISION from arf order of H. BEATTY Esq, 
Sessions Judge of Moradabad. 
H. P. Sen, for the applicants. z d 
M. Waliullak (Assistant Government Advocate), for the 

Crown. : 

The following judgment was delivered by im 

, KENDALL, J.— This is an application in revision against the 

appellate order of the Sessions Judge of Moradabad, confirming 
the order passed against the applicants by the Magistrate under 
section 110 of the Criminal Procedure Code. The main argument 
which has been addressed to me in support of the application, 
relates to the omission of the trying- Magistrate to inform’ the 
applicants that they could resummon the witnesses for the pro- 
secution for cross-examination at the next hearing. The facts are 
that the witnesses for the prosecution were examined on May the 
roth, and cross-examined the same day, and theagcused (applicants) 
also made their statements on the same day. , On that day the 
accused were not represented by counsel. There was a subsequent 
hearing on May the rgth, on which day the accused were represented 

. by counsel. All that happened then was that the witgesses fof the 

defence were examined. It is maintained that under section 256, 

Critninal Procedure Code, the Magistrate was required to. 

secdrd his reasons in writing if he permitted the accused to crossg 

examine the witnesses for the prosecution forthwith; and that hise 
failure to do so amounts to an illegality and not a mere irregularity. 

The decision of their Lordships of the Privy Council in .Suéra-. 

mania Ayyar v. King-Em peror (1) was referred to m this connection 

E * Cr. Rev. No. 589 of 1926 
(G) [rgor] I. L. R, 25 Mad., 67. 
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It is —À iis that their Vocis s have decided that 4i 
obedience to an expressed provision as to the mode of trial is not 
a mere irregularity but an illegality, which will vitiate the pro- 
ceedings. In the present ease there has- been disobedience to' an 
express provision of law—at any rate it haB,not been pointed 
out to me that the Magistrate recorded reasons and I cannot find 
that “he did. The provision in section 256, Criminal Procedure 
Code, however, are not provisions relating to the mode of trial, 
and it would be wrong in my opinion to hold that fajlure to follow 
those provisions strictly amounts to more than an irregularity in 
procedure. It appears to be clear enough that the accused did not 
wish to re-summon any witness for, when they were represented by 
counsel on May the 19th, the witnesses were not re-summoned, as I 
have no doubt they would haye been had any application beei made 
on behalf -of the accused. There has been no failure, of justice on 


açcount of the irregularity. 


Apart from this point, there is little to be said. The Magis- . 


trate heard the evidence on Moth sides, and he called on the 
applicants to execute bonds after, being satisfied by evidence of 
general reputation that such a cofrse was necessary. Both he arid 


the learned Sessions Judge believed the witnesses for thé prosecution: `- 


It has been pointed out that the police have admitted’ that they only 
opened history sheets for these applicants quite recently, and that 
the applicants after being suspected in a dacoity case had been 
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released „a few days before the present proceedings were instituted. `. 


It appears, therefore, that the police. having failed to obtain 


“sufficient evidence against the accused in a definite case, fell back 


on a second line of attack and caused proceedings- "under section 110 
to be undertaken against them. It is possible, however, that 
the accused. were suspected in the dacoity case on account of their 
general reputation, and itis on account of their, general reputation 


that they bave been required to furnish bonds. The mere fact that. . 


` 


these proceedings followed so quickly on their release from: the 
dacoity proceedings is not necessarily. proof that the evidence for 
the prosecution waanot given in good faith... 

For these reasons ie application is distigsed. 


QR 


‘ p Ld dismissed... 
. ` ~ 
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T. V. KALYANASUNDARAM PILLAI (Plaintiff) : 


KARUPPA MOOPPANAR AND OTHERS (Defendants) .* 


2 
Transfer of Property Act, sections 122 and 123— Deed. of gift executed— 
Gift accepted by the donee—Gift complete and irrevocable —Registration 
relates back to date of execution. 

Where the donor of inmovable propeity has handed over to 
e the. donee an instrument of gift duly executed and attested, and 
the gift has been accepted by the donee, the donor has no power 
to revoke the gift prior to the registration of the instrument, and 
neither death, nor the express revocation by the donor ifa proand 
for refusing régisiration, if the other conditions of the Registration 
Act are complied with. Atmaram Sakharam Kajky v. Vaman 
as Janardhan Kasheltkar, I. L. R., a) Bom., 388, Fenkata Rama 
Uo. Reddi v: Pilati Rama Reddi! *L L. R., 40 Mad. , 204, approved. 
*..^ A Hindu governed by the Mitakshara possessed of ancestral 
property before-adopting a son executed a deed of gift which was 
registered three days atte: the adoption, &e/Z, that the deed of 

gift was complete and the adopted son could not challenge it. 


» “APPEAL from a decision ‘of the High Court of Judicature at Madras. 
L deGruyther, K. C. and B. Dube, for the appellant, ` ae 


SALVESEN, 
SIR JOHN 
WALLIS, 


Sir GR. Lowndes, K. C. and K. V. L.: Narasimham, for the ` 


respondents. 
The following judgment waa delivered by 


LORD SALVESEN.—These are two consolidated appeals from 
a judgment and two decrees, dated 13th November, 1922, of the 
High-Court of Judjcature at Madras. It is unnecessary to restate 
the prior procedure or judgments which dealt witha number of con- 
tentions in law, and questiofis: lof fáct now either * disposed of 
or no longer insisted uport, Yt is sufficient to say hat when leave to 
appeal was granted b teerder of the High Court of 19th April, 
1923, it was on the Specific" ground that it raised the substamtial 
question of law, namely, “ whether an adoption of'a son by'a Hindu 
made after the exectition and delivery of a deed of gift, but before 
B pee thereof, renders a.deed void as against the adopted son". , 
is the only ground of appeal which is set forth in the appellant's " 
case, and the respondents in, their case, paragraph. z, take up the 
same position. Although, "therefore, other grounds were indicated 
in the argument addressed: to the Board which might have been 
equally fatal to the appeal, their Lordships think it right, in all the 
circumstances, fo deal only , with that which was the groumd of 
e *P. Ci A No. 144 of Duo 


S : . PE ES 


p : TE: 


PE iid : bkivy covukcib — . — ^ [Any ^ 


* oin í ieie: ‘of the High Court, and i in respect of hich: Test to appeal 


106 was given. 


Be The relevant facts, which are no longer disputed, lie within short 
WII? compass. On the gth September, 1891, a certain Vaithilingam 
SUNDARAM Pillai executed a trust deed by which he appointed trustees to , 

.FILLA! administer a trust for charity in the wide sense, including the 
-KanuppA Maintenance of religious services at certain temples. In order to 
'MOOPPANAR provide thé necessary funds for the maintenance of these services, 
Lord and for discharging the other duties imposed upgn the trustees, 
Salvesen. he set apart certain immovable properties belonging to him, the 
income of which was to~ be devoted to the purposes of the trust. 
At the date of the deed, Vaithilingam had no son. The deed, how- - 
TERN . ever, was executed on the footing that it was his immediate intention 
` to adopt a son for the perpetuation of his lineage, as although he had 
two’ wives, one of whom was living with him at the time, he was 
, till childless and despaired of having issue. There is nó questioh 
- now that this constituted a gift of immovable property within the 
meaning of Section 123 of the Pransfer of Property Act, 1882, nor 
is there any question that the trust deed, on the day of its Sree - 
was duly delivered to the trusted named therein ` 


. On roth September, 1891, Vaithilingam, by a deed executed * 
on that day, adopted the appellant, then five years old, as his son. 
On 11th September, he executed a deed of guardianship to the newly 
adopted son, and on the r2th, a partition deed between himself and 
a ^ the guardian of that son, the effect of which need not, for the purpose 
of this judgment, be further referred to. On 15th September, three 
* . days later, the deed of gift was registered. On this it was cantended 
-for the appellant that the deed of gift was not complete until 
régistration, and that, as the grantor had before registration adopted 
the appellant as his son, the latter's rights in the family property 
-.had.intervened so as to revoke or invalidate the gift. The leading 

. statutory provisions on which the solution of the question depends . 
„ae are 122 and 123 of the Transfer of Property Act, 1882; and Sections 
“"47 and 49 ofsthe Indian Registration Act, I got 1877. Section 122 

of the Transter of Property Act is as follows z— — 


" Gift is the transfer of certain existing ig movable or immovable 
property made voluntarily and withodt consideration by one. 
person called the_dotior to another called the donee and accepted 
by or on behalf of the donee. Such acceptance must be made 


. during thé lifetime of the donor and while he is still rs of 
à giying. If the donee dies before acceptance the gift is void." 
t Séction 123 is in these terms :— s 


"Por the Sui pose of making a gilt of immovable property the 
transfer must be effected by a registered instrument signed by Or 
on behalf of the donor, and attested by atleast two witnesses.’ 


Phe controversy in ‘the numerous cases in the-Courts of India 
which have dealt with this point has always centred round the words 
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in this section :— 

“ The transfer must be effected by a registered instrument,” 
and it has been forcibly argued that, unti] registration, there is no 
complete gift, andethat if the donor dies or revokes or becomes 
incapable of “making the gift before registration, ıt cannot take 
effect. On the other hand, attention ‘must be directed to Section 47 
of the E Registration Act of 1877, which is in these terms :— 

" A registered document shall operate from the time from 
which it ould have commenced to operate if no registration 
thereof had been required or made, and not from the time of 
its registration."' 

The learned Chief Justice in the Court below, after referring 
to the RUNE sections, said :— 


“The effect of these sections in "my — is that if a 
title is complete except for registration, no subsequent plienatiog 
„or dealing with the property by the vendor or donor as the case 
may be can defeat the title which on registration Becomes an 
absolute title dating from the date of the execution of the 
document." x 
2 The other two Judges concurred in this view, , making special 
reference to the case of Vewkati Rama Reddi v. Pillati Rama 
Reddi and others (+), which, being a decision of the Full Bench, 
was binding upon them. In that case the donor died ‘on the day 
following the execution of the deed of gift, and the deed was not 
presented for registration until a period of six months had eelapsed 
from -the date of his death; facts which, as it appears to their 
Lordships, were certainly not less cogent in favour of incomplete- 
ness than are those in the present case; and there the District 
Judge held that the gift deed, not having been registered by the 
donor during her lifetime, was void, and that the post-mortem 
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registration was of no effect. This judgment was, however,.- 


reversed on appeal by the unanimous decision of the Full Bench. 


There was no express finding of fact, so far as appears from . 


the report, that the deed of gift had been delivered to and accepted 
by the donee prior..to. the death of the donor, although, perhaps, 
thia may be implied ffoi the circumstances. In the present case, 
fortunately, there is nb room for doubt on this point, becáuse the 
learned Judges of the High Court remitted this question of fact to 
the Subordinate Judge and he reported that the deed had been 
delivered over, onthe day-of its execution, to one of the trustees ° 
appointed under it on behalf of himself and the other trustee. The® 
decision of” the Full Bench in 40 Madras is thus summarized in the * 
Besanote = 
" There is nothing în Section 123 of the Transfer of Property 
Act, which requires the donor to have the deed registered. All 
that is required is that he should have executed the deed. 9 Once 
(1), I. E. R., 40 Mad. 204. 
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such an instrument is duly executed the Registratiou Act allows 
it to be registered even though the donor may not agree to its 
registration, and upon registration the gift takes effect from the 
date of execution.” 

Their Lordships think that this statement of fhe law needs 
jode by reference to Section 122 of the Ttansfer of Property 

ct, and is only correct upon the footing that the gift had been 
accepted by or on behalf of the donee during the lifetime of the 
donor. A deed of gift executed in accordance with the terms of 
Section 123 of immovable property but never cofnmunicated to 
the intended donee, and remaining in the possession of the grantor, 
undelivered, would, in their Lordships' opinion, not come within 
the ruling of the Full Bench in the case in question. 

The only other case to which it is necessary to refer is a Fyll 
Bench decision of the High Court of Bombay in 1924, namely, 
Atmaram Sakharam Kalkye v. Vaman Janardhan Kashelikar (+). 
The circümstances in that case were very much the’ same as in the 
present, &nd the decision ig thus correctly expressed in the 
head-note :— : 

"" Where the donor of immovable property has handed over to 
the donee an instrument of gift duly executed and attested, and 
the gift has been accepted by the donee, the donor has no 
power to revoke the gift prior to the registration of the 
instrument." 

This case was very fully argued and the argument on behalf 
of the *appellant in the present appeal could not be better stated 
than it was in the dissenting judgments of Shah, Acting C. J., and 
Mulla, J.; and these agreements were all brought very forcibly 
under their Lordships'.notice, and supplemented by the learned 
counsel for the appellant. Their Lordships, however, cannot 
accept them. They are unable to see how the provision of Section 
123 of the Transfer of Property Act can be reconciled with 
Section 47 of tbe Registration Act except upon the view that, 
while registration is a necessary solemnity in order to the enforce- 
ment of a gift of immovable property, it does not suspend the gift 
until registration ° actually takes place. When the instrument 
of gift has been handed by the donor to the donee and accepted 
by him, the former has done everything in his power to complete 
the donation and to make it effective. Registration does not 
depend upon’ his consent, but is the act of an officer appointed by 
law for the purpose, who, if the deed is executed by or on hehalf 
of the donor and is attested by at least two witnesses, mu8t 
register it jf it is presented by a person having the necessary 
interest within the prescribed period. Neither death, nor the 
express revocation by the donor, is a grouhd for refusing registra- 
ton, if the other conditions are compled with. Their Lordships 
accordingly find themselves in complete agreement with the judgment 


(1) [1934] I. L. R., 49 Bom., 388. " 
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of the Full Bench of the Bombay High Court in the case cited.. | 


As this decision, and the similar decision of the Full Bench 
of the Madras Court, had settled the law for these Presidencies, 
it i8 unnecessary to refer to the various conflicting decisions 
of inferior gribunals which were overruled. Their Lordabips 
apprehend that the "Judges of the High Court of Madras, in allowing 
leave to the appellant in the present case to proceed with his 
appeal, desired to elicit an authoritative opinion as to the soundness 
of the two t decisions in the Madras Courts, and their Lordships 
think it desirable that a point which has occasioned go much con- 
troversy.in the past should be settled by a decision, which will apply 
to the whole of India. 

Their Lordships will accordingly humbly advise His Majesty 
that the judgment and decrees of the High Court should be 


affirmed, and that this appia should be dismissed. The appellant | 


must pay the costs. 
A ppcad disimittad. 
Hy. S. L. Polak.—Solicitor for the appellants. 
Donglas Grant and Dold.—Solicitora for the respondents. 


[The Allahabad High Court has also taken the same view; see 
Parbati v. Baijnath Pathak, [1912] 10 A. L. J., 300.—Ed., A. L. J. ] 





V. M. ABDUL RAHMAN 
versus 
THE KING-EMPEROR 


‘Criminal Procedure Code, sections 190, IQI, 360 and 361, em roe of 
reading over depositions to tustnesses—Depositions not read over— 
Irrsgularity and not illegality. 


At a criminal trial depositions of the prosecution witnesses 
were recorded in English. Some witnesses knew English and 
others did not. „At the conclusion of the qyidence of English- 
knowing witnesses their depositions were handed over to them 
to read and the Witnesses read it over to themselves silently. 
In the case of witnesses who did’ not know English e their 
depositions were handed over to the interpreter who read over 
and interpreted the same to the witnesses and while such readi 

* over and interpretation was going on, the Magistrate went on 


taken to the legality of the trial on the ground that under section* 
360 of Criminal Procedure Code it was imperative that the 
depositions of witdesses should have been read over and explained 
to them in the presence of the accused or his pleader. 
Held, by the Privy Council, that. aoa-coulphanee with the 
> *P, C. A. No. 58 of 1926 
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recording the depositions of other witnesses. Objection wds , 
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strict provisions of section 360, Criminal Procedure Code, only 
amounted to an irregularity and was cured by section 537 of 
the Code. A‘ralal Ghose v. Emperor, I. L.R. 5a Cal., 159. and 
Dargahi v. Emperor, I. L. R., 52 Cal., 499, overruled. The 
object of reading over the deposition is w give the witness an 
opportunity of correcting a mistake, if any, dnd not to enable the 
accused or his pleader to suggest correction. A deposition must 
be 1ead over to the witness and the law is not complied with 
in terms by giviug the witness an opportunity of reading it over 
tohimself. Jyottsh Chander Mukerji v. Emperor, Ie L. R., 36 Cal., 
955, referred fo. 

If during the trial of one person the Magistrate finds 
occasion to formulate a charge against someone else, he must, 
under section ror of the Code, inform the accused that he is 

i entitled to have the case tried by another Court. Ched: v. Quem- 
Empress, I. L. R., 28 All, 212, referred to. 
APPRAL from a decision of the High Court of Judicature at 
goon. 
Sir Joha Simon, K. C. and Walter Frampton, for the appellant. 
A. M. Dunne, K. C. and Kenworthy Brown, for the respondent. 
The following judgment was delivered by 


LoRD PHILLIMORE.—This appeal which is presented by 
special leave, arises in the following circumstances One, Mani 
Iyer, presented an insolvency petition in the High Court of Rangoon 
against the firm of D. K. Cassim & Sons, alleging that the firm 
had allowed the attachment of certain immovable properties to 
remain undischarged for over three weeks and had thereby 
committed an act of insolvency. 


On hearing of the: petition it appeared that the orders for the 
attachment had been made on the 19th and 21st November, 1923, 
but that the date of execution was the 27th, and that within three 
weeks of the 27th, though not within three weeks of the roth, the 
attachment had been discharged, and, therefore, there was no act 
of insolvency. 


It appeared, however, that in order to support the petition, the 
dates of execution of the warrants had been altered from the 27th 
to the 20th and 21st, respectively. 

This being so, the Judge dismissed the petition and reported * 
the case with a vjew to criminal proceedings, and proceedings were 

*taken against Mani lyer and against the present appellant Abdul 
Rahman, who was alleged to have abetted the forgery in order td 


*injure or ruin trade rivals. 


After abme mistaken steps, the matter finally came before the 
District Magistrate at Rangoon He, after taking evidence, for- 
mulated two charges against each of the accused. The first was 


* to the effect that each of them acting jointly with the other, 


instigated some person unknown to forge false dates, and serial 
«8 
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numbers on the warrants; and the second was that they attempted 
to procure the head process-server to alter the dates on the register 
80 as to make them correspond with the forged dates on the 
warrant, f 

Upon thege two charges the District Magistrate convicted both 
the accused ; and upon the first charge he passed sentence on each 
of two years rigorous imprisonment. In respect of the second 
charge he passed no Bentence. 


Both the agcused appealed from these convictions and sentences 
to the High Court which affirmed the convictions, but reduced the 
sentences to rigorous imprisonment for 9 months, From this 
conviction and sentence Abdul Rahman has now obtained special 
leave to appeal to His Majesty in Council. 


* One objection which is taken on behalf of the appellant can be 
disposed of shortly. It takes the form of an attack upon the 
conviction onthe second charge, it being urged by cownsel that 
though no sentence was passed in respect of this conwiction, the 
Judges may have taken it into account in estimating the quantum 
of sentence to be passed on the first conviction. 

Inasmüch as the sentence passed in respect of the. first con- 
* viction was one which the conviction by itself would warrant, their 
Lordships desire themselves to be understood as not expressing 
any opinion as to the propriety of sucha point being taken on an 
appeal to this Board. It is now well established that this Board 
only recommends His Majesty to exercise his jurisdiction in, appeals 
in criminal cases upon certain very restricted grounds. But with 
this reservation their Lordships will deal with the point as it has 
been raised, and they are-of opinion that it is not a good one. 

It arises upon sections 190 and 191i of the Code of Criminal 

Procedure, which provide as follows :— 


e 


190 —(1) Except as hereinafter provided, any Presidency 
Magistrate, District Magistrate or Sub-divisional Magistrate, and 
any other Magistrate specially empowered in this behalf, may 
take cognizance of any offence— . . 


(2) upon receiving a complaint of fac&s which constitute 
such offefice ; 


(6) upon a report in writing of such facts made by any oles 
officer ; ; 


(e) upon information received from any person other than | 
. a police officer, or upon his own "UE or suspicion, 
that such offence has been committed. . 


" 19x. When a Magistrate lakesccontzaucécof. an, offence under * 
sub-section (1), Push ) of the preceding section, the afcused shall, 
before any evidence'is'taken, be informed that he is entitled to have 
the case tried by another Court, and if the accused, o1 any of the 
accused, if there be more than one, objects to being tried by 
such Magistrate, the case shall, instead of being tried Py such 
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Magistrate, be committed to the Court of Session or transferred 

to another Magistrate.” . 
The complaint is that the Magistrate did not inform the 
accused that he was entitled to have the case tried by another 
Court, and for this purpose reliance is placct, upon «the case of 


- Cheat (!) where a magistrate when trying the owners of certain 


licensed premises on a 'charge of refusing to admit the police, 
acquitted the employers and forthwith proceeded to try and 
convict the servant without giving him an gpportunity .of 
electing to be tried by another magistrate. 

But in that case the Magistrate was proceeding under Clause C 
whereas in this case he was proceeding under Clause A. It was 
not a case in which while trying one person, the magistrate finds 
occasion to formulate a charge against some one else, buta cafe 
in which he was taking cognizance of an offence after receiving a 
complaint of the facts which constituted the offence. He formu- 
lated this agcond charge as he formulated the. first in consequence 
of the one complaint. 


In this connection Zegw's cage (*) is'not without porone: 


The second point and the one mainly relied upon on behalf 
of the accused can be best stated in his favour by setting out the 
material parts of an affidavit sworn on his .behalf by his clerk 
Narayan which was produced to the Court of Appeal. He deposes 
that he was present on all the dates on which witnesses were 
examined before the District Magistrate, Rangoon, 


" that the procedure adopted by the Magistrate in the said trial 
in relation to the reading over of the depositions to the witnesses, 
who did not know English, was to hand over the depositions to the 
Interpreter, who read over and interpreted the same to the witness- 
es, and that while such reading over and interpretation was going 
on, the learned District Magistrate went on recording the deposi- 
tions of other witnesses” 


"that. in the case ol English-speaking $i tiesssn who gave 
their degositiens in English, their depositions were handed over 
to them to 1eqd and the said witnesses read the depositions 
to themselves silently "; 


"that in the case of some witnesses, who were examined in 
° Burmese and could 1ead > English, namely, Po Shin, Head Clerk, . 
Ba Kyaw, the Copyist, and Shwe Htun, the Process-server, the 
depositions ‘were handed to them and they read their depositions 
to themselves silently”; . 


"that in none of those instances where the witnesses read 
over their depositions to themselves silently, the depositions as 
recordéd were read over and explained, to the accused’’; 

" that even in the case of Burmese depositions, the statements of 
witnesses were in no lime read over and explained to the 
accused "; and 
(1) I L. R., 28 ALL, 212. (2) L.R. sal ., 191. 
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“that his master does not know Burmese.” 


The procedure is regulated by the following sections of the’ 


Code of Criminal Procedure. 


“Section 36o.—(1) As theevidence of each witness taken under. 


Sectiap 356 of 357 18 completed it shall be read over to him in 
the presence" of the accused, if in attendance, or of his pleader 
if he appears by pleader, and shall, if necessary, be corrected. 

" (2) If the witness denies the correctness of any part of the 
evidence when the same is read over to him, the Magistrate or 
Sessions*Judge may instead of correcting the evidence make a 
memorandum thereon of the objection made to it by the witness 
and shall add such remarks as he thinks necessary. 

"(3) If the evidence is taken down in a language different 
Írom that in which it has been given, and the witness does not 

z understand the language in which it has been taken down, the 
evidence so taken down shall be interpreted in the language in 
which it was given o1 in a language which he understands. . 

“Section 361.—(x) Whenever any evidence iwgiven in a 
language not understood by the'5iccused and he is present in person, 
it shall be interpreted to him i m open Court in a language under- 
stood by him. . 

(2) If he appears by pleader and the evidence is given in a 
language other than the language of the Court and not 
understood by the pleader it shall be interpreted to such pleader 

| in that language.” 

The point having been raised by this affidavit and,the addi- 
tional grounds of appeal on behalf of the accused, the High Court 
required a report from the District Magistrate, and it appeared 
that the course taken was adopted in order to save time and to 
meet the wishes of the counsel for the accused. 


Their Lordships have thought it right that this should be 
stated in exoneration of the District Magistrate, and because in 
applying Section 537. of the existing Code of Criminal Procedure, 
the Court is directed to have regard to the question whether the 
objection could and should .have been raised atan earlier stage in 
,the proceedings, but they wish it to be understood that no serious 
“defect in the mode of conducting a criminal trial can be justified 


or cured by the consent of the advocate of the accused. 


Now with regard to the objections taken in this affidavit, 
they are two: the first being that the depositions were read over 
while other stages of the case were proceeding, so that the accused * 
find his advocate could not attend to the reading over, being | 
occupied with listening to the further evidence that was being" 
given, and indeed, that they were not so loudly reali that the 
accused or his advocate 'cóuld hear them, and the second objection 
being that in some cases the depositions were not read out to the 
witnesses at all, they being left to read them to themselves. , 

16 o 
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What is more remarkable about this affidavit than its aver: 


ments are its omissions. 


It does not aver, and as has been shown it could not aver, that 
“any objection was taken by the accused or his advocate to the 
course pursued. It does not aver that the aceused guffered any 
prejudice or that there was any correction of the evidence which 
any witness would have made, or which the accused or his advocate 
might with propriety have suggested, if all the depositions had 
been read out loud to the witnesses and to the accused, and where 
necessary, translated. 


It does not suggest that there was any actual or possible failure ' 
of justice by reason of the course pursucd, and this being the case; 
it would be contrary to the rule according to which this Board 


` proceeds, if their Lordships were to entertain this appeal ' . . 


It has, indeed, been submitted by counsel that inasmuch as 
special leawe to appeal has been granted, the ordinary rules limiting 
the exercise of this jurisdiction ceased to apply. But this is not so. 

The case of Arnold v. the King-Emperor (2) was a case where 
special leave had been given and where notwithstanding such leave, 
their Lordships adopted and repeated the language i Lord Watson 
in ML s case(") which was as follows :— 


“The rule has been repeatedly laid down, and has been 
invariably followed, that Her Majesty will not review or interfere 
with the course of ciiminal proceedings, unless it is shown that, 
by « disregard of the forms of legal process, or by some violation 
‘of the principles of natural justice, or otherwise, substantial and 
grave injustice has been done.” 

These considerations really dispose of the appeal. Inasmuch, 
however, as. questions have been raised as to the propriety of the 
course pursued at the trial, the duty of Indian Courts of Appeal 
in criminal matters and the effect of Sections 535 and 537 of the 
Code of Criminal Procedure upon which there has been some 
difference of opinion in India, their Lordships think it desirable 
for the guidance eof the Courts , that they should pronounce their 
opinion upon these,points. ^ 

With regard to one objection piede on behalf of the accused, 
a careful study 'ofthe sections will show that the object of reading 
over the deposition is to obtain an accurate record from the witness: 
of what be realy means to say, and to give him an opportunity of 
° correcting the words which the Magistrate or his clerk has taken 


, down. .lt ig not to enable the accused or his advocate to suggedt 
* corrections. 


The distinction between Section 360 and Section 361 is very 
marked. Under the latter section, if evidence is given in a language 
. not understood by the accused or his pleader, it is- to be interpreted 

e ay 41 I. å., 149. (3) 12 A. C., 459. 
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into their language, while under the former section when it is read 
over, it is to be interpreted to the witness in his own language, but 
there is no provision for its being interpreted to the accused. 

Thus if the deposi joris are taken down in English, and the language 
of the accused is Hindee, and the language of a witness is Burmese 
(as in the present case) the depositions will have to be taken by 
getting the witness’ answers in Burmese, having them interpreted 
to the court 30 that they may be taken down in English, and further 
interpreted to the accused so that he may understand them in 
Hindee. When, however, the deposition comes to be read over, as 
it will be in English, it will be interpreted to the witness in Burmese, 
but not to the accused in Hindee; and if the accused knew neither 
English nor Burmese, he will be none the wiser. 


No doubt the evidence has to be redd over in the presence of the 
accused or of his pleader. He is entitled to be sure that it has been 
read over, and that the witness has had an opportunity of “correcting 
the written word But he is not necessarily entitled fo the oppor- 
tunity of suggesting corrections. Their Lordships are of opinion 
that upon the strict construction, of the sections of the code there 
was no violation of their provisions in the course taken with respect 
to those witnesses whose depositions were read over to them as 
already described. 


At the same time, their Lordships connot but see that it would 


be a better course if depositions other than mere formal ones were 
read over so that the accused or his pleader could hear them and 
give their undivided attention to them. Care would, of course, have 
to be taken that no suggestions should be conveyed to a witness in 
the form of a correction which would make him alter his evidence, 
but there might be obvious slips to which, under proper safeguard, 
attention might be called by the accused or his pleader. Still it 
should be remembered that the primary object is to fix the witness 
and to enable him to.protect himself against any inaccuracy in the 
words taken down from his lips. 


The second objection is more serious. . Section 360 says that 
the deposition is to be read over to the witness. This provision 
` js not complied with in terms by giving the witness an opportunity 

of reading it over to himself. He may do so ih a slovenly and 
“imperfect manner. He may not easily decipher the handwriting. 

He may not feel the responsibility in the same wa} that he would. 

if itewere read over to him. No doubt there are cases in which i$ 
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would be more likely that accuracy would be obtained if the-witnesse " 


read over the deposition to himself, as for instanca, if the pro 
nunciation of the magistrate or of the interpreter in a language 
not his own, was difficult to follow, or if a witness was partially 


deaf. But it is dangerous in cases of criminal law to accepte» ° 


equivalents, and except in cases where reading over to the witness 
would-be gbsurd, as, for example, with a stone deaf person, the 
9 o f 
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CRIMINAL, prevision should be complied with. The course adopted in this 
1036 case seems to be that which was condemned in the case of Jyotish 
-— Chandra Mukerjee(). 


Ges Then arises the further queation whether TETA TER in this 


RABMAN respect should vitiate a trial, and in this connectioh theif Lordships 
Tur King. ave to consider the provisions of Sections 535 and 537 of the Code 
EMPEROR Of Criminal Procedure, which are as follows :— 

Lord '"s35.—(1) No finding or sentence pronounced or passed shall 

Phillimore. be deemed invalid merely on the ground that *no charge was 

framed, unless, in the opinion of the Court of Appeal or revision, 
a fallute of justice has in fact been occasioned thereby. 
" (2) If the Court of appeal or revision thinks that a failure of 
^ - justice has been occasioned by an omission to frame a charge, 
it shall order that a charge be framed, and that the trial be 
recommenced from the point immediately after the framing of the 
* charge. 
i "* 37. Subject to the provisions hereinbefore contained, no 
à finding, sentence or order passed by a Court of competent 
jurisdiction shall be reversed or altered under Chapter XXVII or 
on appeal or revision on acoóunt.— 

(a) of any error, omission or irregularity in the complaint, 
summons, warrant, charge, proclamation, order, judgment 
or other proceedings before or during trial, or in any 
inquiry or othe: proceedings under this Code; or 

` * * * * * 

(c) of the omission to revise any list of jurors or assessors 
in accordance with Section 324 ; or 

(2) of any misdirection in any charge to a jury 

unless such error, omission, irregularity, or misdirection has, in 

fact, occasioned a failure of justice. 
“ Explanation.—In determining whether any error, omission 
or irregularity in any proceeding under this Code has occasioned 
a failure of justice, the Court shall have regard to the fact 
whether the objection could and should have been raised at an 

" : i earlier stage in the proceedings." 
. The passage beginning "unless such error” does not qualify 
° (d) only but also the other letters of the alphabet. 

The legislation on this matter is of long standing. Their . 
Lordships have referred to Sections 426 and 439 of the Code of 
* 1861 ; Sections 283 and 297 of the Code of 1872 ; and Sectiona „535 
fnd 537 in the Codes of 1882 and 1898. 


The variations are not important, the chief thing to note T 
that a rather trivial illustration which appeared in the Code of 
1908 has disappeared from the present Code; — 

* .» There have been a. number of detisions in India upon these 
enablimg or curing sections, but the only important one which came 


(1) I L..R., 36 Çal, 955. d 
. è 
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before this Board is the case of Swbramania [yer (^). There the trial 
of a man on charges of extortion in which 41 criminal acts extending 
over a period of two years were brought against him in contraven- 
‘tion of a' section of the Code which provides that a man can only 
* be tried for three offences and ‘those committed within a period 
of 12 months, was held bad, and the conviction was quashed 
because the provisions of Section 537 of the then Criminal Proce- 


dure Code, did not cure it. 


The distinction between that case and the present is fairly 
obvious. The procedure adopted was one which the Code positively 
prohibited, and it was possible that it might have worked actual 


injustice to the accused. 


The other authorities which have been brought to their 
Lordships’ notice, are decisions of the High Courts in India. There 
is Chedi’s case (*) already quoted, on which their Lordships offer 
no comment, and several decisions in Calcutta. One of the" earliest 


is the case of Shetkh Basu in 1867 where it was held’ by a Full ' 


Bench of the High Court of Calcutta that there had been an error 
in the action of the Magistrate in gending up joint charges against 
. persons who took part in the riot on opposite sides, but that 
inasmuch as the accused had had a fair trial not withstanding, the 


conviction should not be set aside. 


A more apposite case is that of Jyotish Chandra Mukerji 
decided in 1909 already cited. The error in that case seems to 


have been the same as the error in the present case; 


but fenkins, 


C. J., delivering the judgment of the Court, said that they were 
able to hold that in the special circumstances, the omission was 


not fatal. 


On behalf of the appellant, reliance was placed upon two later 
decisions of the High Court of Calcutta, both in the year 1924, 
and both reported in Volume 52 of the I. L. R., (Calcutta). 


In the first case, that of Hira Lal Ghose (p 159), with regard 
to five depositions, it did not appear positivety that they had 
been read over to the winesses, and the matter was left as one 
of inference; two others had not signed their depositions, and 
the Court held that these irregularities could not be cured. It 
"will be observed that the irregularity or omission in that case "was 
graver than the irregularity in the case now under, appeal, because 
in the present case, all the witnesses signed their depositions as 


Having either had them read over, or having read them over® 
themselves. But even so, their Lordships cannot 


accept the 


reasoning in that case, and they areof opinion that though it is 
regrettable that such an irtegularity should creep in, and though 
it might be taken into account with other elements (if such there 
were) of objection to the satisfactory character of a trial—it would 


a) BI A. 257. 
. . 
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- (2). L L, R., 28 AL., 212. 
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CRIMINAL — pot by itself be ground sufficient for quashing a conviction. 


1986 If, indeed, it were shown that the omission did lead or even 
PK with probability might have led to some material error in the. 


V. M. T : t 
ABDUL depositions not being checked, the case would ke otherwise. 


SAMANA The second case before the same Judgef (thaf of Dargahi, * 
TEE KiNG- (p. 499) follows on the same lines, and the only further, comment 
EMPEROR — to be made upon it, is that it was somewhat doubtful whether any 
Lord error in fact had been committed, and that the learned Judges would 
Philhmorr, rather seem to. have neglected to use all the mans which th 
might have used to enquire into the correctness of the facts alleged 
in objection to the conviction. 
è To sum up, in the view which their Lordships take of the 
- several sections of the Code of Criminal Procedure, the bare fact . 
of such an omission or irregularity as occurred in the case under 
appeal, ynaccompauied by any probable ' suggestion of any failure 
of justice having been thereby occasioned, is not enough to warrant 
the quashing of a conviction, which ın their Lordships' view, may 
be supported by the curative provisions of Sections 535 and 537. 
Their Lordships wili humbly aslvise His Majesty that this appeal 
shoal be diaansal, i ° 
i Appeal dismissed. 
Waterhouse and Co —Solicitora for the appellant. 


The Solicitor, India Office-—Solicitor for the respondent. 
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BULATMAN J Criminal Procedure Code (Act V of 1898 as amended in 1923), section 288 — 
BANgRJL). _ Statements befor® Committing Magıstrate—When admissible " for all 


purposes” —" Subject tothe provisions of the Indian Evidence Aeh 1872” 
Meaning of the expression. 

Under section 288 of the new Code oh Criminal Procedure, 
statements made befoie a Committing Magistrate, when admissible 
under the Indian Evidence Act, can be admitted ‘‘for al) pur- 

* poses" and not only for the purpose of corroboration or contra- 
* , diction. f The use of the expression "' forall purposes ' ' was clearly 
intendel to remove the previous conflict of opinion aad the 

! words "subject to the provisions ef the Indian Evidence 
Act, 1872" mean nothing more than that such statements shouid 


Hu" . not contain matters which would be irrelevant or' inadmissible 
ender that Act. Queen-Empress v. Dhan Sakai, I.L, R, 7 
j - * Cz, App. No. 507 of 1936, .e c 
: . è 
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“AIL! 862, Queen- Express. v. Nirmal Das, I. L. R, 22 All, 445, CRIMINAL 
King-Emperor v. Dwarka Kurmi, I. L. R., 28 All, 683 and 1936 
King-Emperor v. Jehal Teli, 3 Pat. L. J., 781, referred tv. IS eM 

CRIMINAL APPEAL from an order of BABU KASHI PRASAD, BERARI 

Sessions Judge of Muttra. : 


K. N. LAGHATÉ, for the appellant * 
G. W. DILLON (Government Advocate), for the Crown. 
The' judgment of the Court was delivered by 


SULAIMAN,” J.—This is a criminal appeal froma conviction  S»/eimen, J, 
under section 302 of the Indian Penal Code The accused has 
been charged with the offence of  murdering his wife Musammat 
Gobardhani. For the lastthree years or so there had been an 
illegal intimacy between the accused's wife and a shop-keeper named ' 
Masna. The brothers of the accused disliked this and when the 
intrigue was not stopped tbey separated their partof the house 
by means of a partition walla few months before the ocfurrence.” 
Some complaint had been filed by ,Masna's father in f criminal 
court and the 3rd of June, 1926 was fixed for its hearing. Masna 
came over and asked the accused, to give evidence on behalf of 

ehis father. The accused declined to do so. His wife Musammat 
Gobardhani also tried to persuade him to give evidence but he 
persisted in refusing to ^go to court. Musammat  Gobardhani, 
however, herself offered to give evidence on behalf of her paramour’s 
father. One can imagine that accused would not have liked this 
idea. The prosecution theory is that the accused very much 
dishked it and feared that as soon as Musammat Gobardhani was 
cross-examined the whole scandal would be made public and he would 
be disgraced. Mubammat Gobardhani was certainly murdered on the 
night preceding the 3rd of Juné, 1926. Her dead body was found 
in a well next morning. When the body was taken out of the well it 
was sent for fost mortem examination and the doctor found that there 
were marks of burning on her body. There was a mark half an 
inch wide on the front part of the neck and there was an ecchymosis 
under the skin of the neck on the front and sides. Whe eye-balls 
were. found protruding. There was no frothye serum in the left 
lung which was congested nor was there was any water in the, 
stomach. The post mortem examination took place on the 4th of 

` June, 1926 and some decomposition had set in. The doctor was 
nevertheless of opinion that the death was due to strangulation 
and that the body was thrown into the well after her death, The 
déctor further thought that there .had been some burning during * . 
her life-time. When exarnined in court, the docto stated that " 
there was a slight indication of goose-skin on the soles But not on 
the palms orany other part of the body. There were marks of 
burning on the inner sides of the thighs and there were also marks 
on the neck. The doctor thought that possibly she was burnt while 
there was life in her but was “drowned” after she had died. - He, 
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CRIMINAL however, admitted that she had been burnt during her life-time; 
īga6  8he must have screamed but the condition of the blisters containing 
—— serum and the charring skin suggested to him that the burning 

BEHARI ^ took place when there was life in the body. When the body was 

Eupzror discovered from the well it had no sar? on „but was wrapped in a 
== small piece of scarf. On the other hand, when the Sub-Inspector * 

Sulaiman, J- inspected the house of the accused he discovered that the remains 

of a burnt dhoti were found in the outer-room. The well in which 
the body waa discovered was one furlong from the house. Having 
regard to these circumstances we are satisfied that it could 
not have been a case of suicide and the deceased could not 
have thrown herself into the well and died in that way. It 
is inconceivable that she would run to a distant well half naked and 
the existence of the marks on her neck and ecchymosis under the 
skin of the neck both on the front and sides is inexplicable, if the 
theory of drowning were to be accepted The mere fact that goose- 
eskin wæ found on the soles does not conclusively show that she was 
really drowned. The goose-skin was not on the palms or any other 
tender part of the body. So lông as there was some warmth in the 
body such goose-skin’can be cased specially if the body is thrown 
into water soon after death. e must, therefore, agree with the 
court below that the deceased was murdered on that night. 7 


The deceased with a child used to sleep downstairs and the 
accused as well as one Mangla used to sleep upstairs. Mangla had 
been away that evening and when he returned at I a m. he did 
not find the accused or his wife in the house. It is, however, a 
curious fact that he did not do anything or searched for them. It 
is also satisfactorily proved that about 9 p. m. on that night a flash 
of light in the house was seen by several persons in the village. 
Three men, Mansa, Ghisi ard Patti came to the accused's house at 
the sight of thislight and questioned the accused. He stated that 
remnants of pieces of cloth of his tailoring shop had caught fire and 
he was extinguishing them. About 4 a m. in the morning the 
accused went out of his house and awakened Roshan and Tiku, his 
brothers, an en§uired whether his wife was there. His mother 
replied that as dhe did not come to their house she could -noft be 
expected to be there. The accused then called his brothers to.come 
apart and told them that his wife was missing and that they ‘should ~ 
save him. This talk was overheard by one Chhappna from hi$ 

-roof and on being told that the accused’s wife was missing he 
suggested that a search should be made in the house.  The.party 
. then went injo the accused’s house and found the remains of burht 
clothes and, nọtized that a woman's gAe/i had been partially burnt. 
Information was then communicated to the mukhia to whom the 
accused stated that his wife had been enficed away by some person. 

. On being told that she had not taken anything but a scarf with 
her «he mukhia became suspicious and suggested thata search 
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should be made in the wells of the village. The dead body was 
found in Jwala’s well and was taken out and marks of Burning were 
discovered. The accused then said that his wife had burnt her 
dhati, left it at his house and then bad -thrown herself'into a well. 


e - 

: It is a significant fact that on that night, light was seen inside 
the accused’s house while the accused was awoke and marks’ of 
burning were found on the dead body of his wife. It is impossible 
to believe that when the accused came down-stairs to extinguish 
the fire he wofld not have tried to awaken: his wife to help him. 
The’ condition of the room showed that much water had been 

“thrown on the fire in order to extinguish it as was noticed by the 
witnesses. Under these circumstances the accused could not have 
allowed his wife to remain sleeping in the next room without crying 
for her help. It is also difficult to believe that he would not have 
noticed ber absence from thé room, if she had beert absent. 


If she had first burnt her dhoti and then left the, house she 
would have been absent when the accused came down to extinguish 
the fire. The room in which the fire was burning and.the room in 
which she slept are adjacent and «he accused must have noticed 

* her absence. At that time of the night he raised no hue and 
cry and did not report to any one that his wife had absconded. 
Furthermore, the conduct of the accused, when he went over 
to his brothers to report her absence, also suggests that he 
had something to conceal The murder undoubtedly took place 
in the house of the accused in which he slept We find it 
difficult to believe that the accused could not have discovered it 
earlier than 4 a. m. on that morning. His conflicting statements 
made to the mukhia are also against him. It is true that owing 
to the long continued intrigue the accused might have got used. to 
it but there was a fresh provocation, when inspite of his refusal, 
his wife offered to go to Court and to give evidence on behalf of 
Masna’s father which must have aroused apprehension in the mind 
of the accused that the scandal would be made public. There is 
ng direct evidence „connecting the accused witlf the*murder of his 
wife but all the circumstances, in our opinion, point to .that con- 
clusion unmistakably. The learned. Judge has believed this 


''. evidence and we think that he was fully justified in acting upon 


"this circumstantial evidence. We must, therefore, uphold the 
„conviction of the accused. . 


e We have overruled the point of law ‘ioc by the learned vaki 
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for the accused that the statements of Roshan and Tiku madee ° 


before the Committing Magistrate though admitted m the Judge 
under section 288 of-the Code of Criminal Procedure cannot be 
used as substantive evidence and could only have been used for the 


purpose of corroboration or contradiction. Under the old Code . * 


there was sone conflict of opinion. In x: earher cases, 1m mely, 
€*7^.,. 
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Queen-Empress v. Dhan Sakai (1) and Queen-Empress v. Nirmal 
Das (*) it'was-suggested that such statements could not be used 
as substantial evidence. But in the case of King-Emperor v. 
Dwarka Kurmi (*) a Bench: of this Court held that statements 
made before a Committing Magistrate could b#gdmitt¢d as evidence. , 
Since ma the section has been amended and reads as follows :— 
" The evidence of a witness duly recorded in the presence : 
of the accused under Chapter XVIII may,, in the discretion 
of the presiding Judge, if such witness is. producgd and examin- 
ed, be treated as evidence in the case for all purposes subject 

to the provisions of the Indian Evidence Act, 1872."  - 

This, in our opinion, makes it quite clear that statements when 
admissible under the Indian Evidence Act can be admitted “ for 
all purposes” and not only for the purpose of corroboration eor . 
contradiction. The use of the expression "for all purposes " was 
clearly jntended to remove. the previous conflict The words 
M subject Lo the provisions of the Indian Evidence Act, 1872" mean 
nothing more than that such atatements should not contain matters 
which would be irrelevant or inadmissible under that Act. After 
expressing this opinion our attention was drawn to the case of 
King-Emperor yv Jehal [eli (*) where this view has been accepted. 


We find, however, that the accused is a young man of about 22 
years of age and his wife was openly immoral He put up with her 
immorality for some time but she proved too much for him and was 
bold epough to offer to go to court and give evidence on behalf of 
her paramour's father very much to the dislike of the accused. The 
accused must have resented it extremely and must have felt that 
he would be considerably disgraced by this act It was in that 
moment of despair that he must have committed this murder. ` 

We therefore think that the ends of justice willbe met by 
reducing the sentence to one of transportation, for life. We accor- 
dingly uphold the conviction but reduce the sentence to one of trans- 
portation for life. 

°. Conviction upheld. 


e 
e) bee: Fh 7 All., 862. Es [1900] I. L. R., 32 All, 445.7 
(3) [1906] I. bk. 38 All, 683. * (4) 3 P.L. R.,-781, 
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AHMADI BEGUM (Plaintiff) ` * shes 
. Tis versus SA oct us 
GIRRAJ KISHORE (Defendant) * ict 
IQBAL 


Provincial Small Causes Court Act, and Schedule, Art. 8—" House-reat” ` KAWAD, J. 
includes rent pf a shop. , 

The word “house-rent in Art. 8 of the and schedule to the 
Provincial Small Causes Court Act is wide enough to include, the 
1ent of a shop, and a suit for the recovery of rent for the occupa- 
tion of a shop can be properly filed in the Court of Small Causes, 
Nga Kan v. Mi Mya, 4 In. Cas., 822, followed. Babu Lal v. 
Bhagwan Das, 9 A. L. J. Ra 776, referred (o. 

MISCELLANEOUS REFERENCE from BABU HARNATH PRASAD 
ASTHANA, Munsif, exercising the powers of a Judge of the’ Court of 
Small Causes of Mainpuri.- n 


The parties'were not represented. 
The following judgment was delifered by 


IQBAL AHMAD, J.—This is a reference by the Small Cause P en. J 

- Court of Mainpuri under Order 41, Rule 6 of the Code of Civil 
Procedure. The point for determination is whether a suit for the 

recovery of rent for the occupation of a shop is a suit for the 

recovery of house-rent within the meaning of clause 8 of thg second 
schedule to the Provincial Small Causes Court Act, and as such 

exempted from, the cognizance of a curt of small causes The 

learned Judge is inclined to the view that the word houserent in 

Article 8 means rent of a building used as a dwelling house only and ~ 

does not include the rent of a shop. Iam of a contrary opinion. 


If the legislature wanted to use the word house in the said 
Article in the restricted sense in which the learned Judge making the 
"reference thinks it was used, then the legislature could easily have 
indicated its intention qualifying the expression house by the word 
dwelling. The absence of any such qualifying word leads one to the 
conclusion that the word house was used in its widest possible sense 
as meaning a building that is adopted or may be adopted for residen- ^ 
‘tial purposes. 

The fact that the word house has not been used. ina restricted 
sense in the Small Cause Court Act in Article 8 is also shown by a d 
Qnsideration of the provisions of clause 5 of sec of the Court? . 
Fees Act. By section 7 of the Court-Fees Act, the ecole payable r 
in respect of particular classes of suits has been provid or, and by 
clause 5 provision is made’ for suits for possession of * land, houses 
and gardens " * There also the word f" houses" has been used as . 
including bundis: of every description for there is no prqision I 
i ° * Misc. case No. 571 of 1936 
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anywhere in the Act prescribing any particular amount of court-fee 
with respect to suits for possession of shops as distinguished from 
houses. If the legislature wanted to distinguish shops from houses 
one would haye expected some provision being made jn the Court- 
Fees Act for suitsfor possession of shops a, distinguished from 
houses. 


A reference to pages 401 and 402 of Volume 23 of Halsbury’s 
Laws of England will show that the word “house” has been used in 
the English statutes as meaning not only dwelling houses but in- 
cluding schools, factories and other buildings in which persons are 
employed. 

The fact that the word “house” used in Article 8 includes a 
shop is also deducible from the observations of Mr. Justice Piggott, 
in the case of Babu Lal v Bhagwan Das (*) Then there is the 
decision of the Nagpur ‘Judicial Commissioner's Court, Nga 
Kan v. Mi Mya (*) in which it has been held thata stallina 
market is & house and a suit to recover rent for the occupation of a 
stall is a suit for recovery of hoffse-rent within the meaning of clause 
8 of schedule 2 of the Provincial Small Cause Court Act and there- 
fore cognizable by the court of*small causes The learned Judicial 
Commissioner in that decision has exhaustively set forth the meaning 
assigned to the word house in the various dictionaries referred to by 
him in his judgment and I entirely agree with that decision. 

My answer to the reference therefore is that the word house-rent 
in Artige 8 is wide ee sto include the rent of a shop and that 
the suit filed by the plaintiff in the smal] causes court has been filed 
in the proper court, Let the record be returned. 

Reference answered. 

Q) [1911] 9 A. L. J. R., 776. (a) [1909] 4 In. Cas., 822. 


BINDESHARI BUX SINGH (Defendant) 
re . VETSUS 
CHANDIKA PRASAD AND ANOTHER (Plaintiffs) .* 


Indian Contract Act, sec. 11— Money pard to minor—Agreement to pay on 
ajtasnıng majority— Validity of. 

On a suit on a mortgage bond it was pioved that the consi- 

deration included a sum due to the mortgagee under an earlier 

bond executed by the mortgagor during his minority. Held, that 


° the mortgage-deed must to that extent be deemed to be witho 


“cdusidergtion. A minor cannot ratify a transaction entered into 
by hWff danng his minority, and cannot take upon himself a 
liability which legally never existed. . - 

Jndran Ramaswami Pandia Thatacar v. Anthappa | CAetttar, 16 
M. L. J., 422 and Arumugam Chetii v. Durassinga Tevar, Y, L. R., 
s *S. A. No. 254 of 1924 


* 
` e . 
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37 Mad., 38, followed. Gregson v. Raja Sri Sri Aditya Deb;, 


16 In. App., 221 and Xwadan Bibi v. Sree Narayan, 11 C. W. N., 
135, referred (o. 
SECOND APPEAL £róm a decres of R. L. YORKE Eso, Dis- 
trict Judge pf Alpfhabad, confirming a decree of BABU TIRLOKI 
NATH, Subordinate Judge. 


Uma Shankar Bajpai, for the appellant. 
Jagfiwan Nath Takru, for the respondents. 5 
The judgment of the Court was delivered by 
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PULLAN, J.—The two lower courts have concurred in finding “se, J. 


that the whole amount contained in a mortgage bond, dated the 


19th of September, 1914 is due to the plaintiff from Bindeshri Bux: 


Singh, who is the appellant before us. We are only concerned with 
the lower court's decision on this point. It is admitted that the 
consideration for that bond included an item of Rs. 51Q,due on g 
bond of the 7th of February, 1914, and that on that datg the exe- 
cutant Bindeshri Bux Singh wasea minor. It is contended that a 
minor is not competent on attaining majority to execute a fresh bond 
ratifying as it were a bond execute& by him during his minority. 
The lower courts held otherwise relying on a ruling of the Calcutta 
High Court in the case of. Mst. Kundan Bibi v. Sree Narayan('), 
but we are asked to consider that that ruling is not good Jaw. All 
transactions entered into by a minor are void Consequently the 
bond entered into on the 7th of February, 1914 must be held to 
have been without any consideration, and the minor when he*attained 
majority could not take upon himself a liability, which, from the 
point of view of law, never really existed. 


We have been shown two rulings of the Madras High Court 
reported in the case of /wdram Ramaswami Pandia Thalavar v. 
Anthappa Chettiar(") and the case of Arumugam Chetti v. 
Duraisinga Tevar(*) in which the matter has been discussed at 
length, and we are of opinion that we should follow the view taken 
by their Lordships of the Madras High Couyt and not that of a 
single Judge of the Calcutta High Court cited above. 


In reply we have been referred to a ruling of their Lordships 
of the Privy Council in the case of Gregson v. Rajah Sri Sri 
. Aditya Deb(*), but there is an essential difference betweer the 
decision of their Lordships and the case before us, fur they were 
considering not the case of a minor whose transactions are void, 
but “the case of a disqualified proprietor whose transactions were 
voidable. 


We are' of opinion, therefore, that the sum of R$. 5?b must be 
excluded from the aniodnt due under the bond of the roth of 
September, 1914, and to this extent we allow this appeal, and order 

o GR 11 Cal. W. N., 135. (a) Les] 16 M. L. J., 422. o 

(3 uu I. L. R., 37 Mad,, 38. (4) 11889 .16 Ind. App., 221, 
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CIYIL that the decree of the lower court be modified and that a decree be 
1926. Substituted for the amount due on the bond of the roth of August, 
— 1915, and for the amount of Rs. 290 due on the bond of the roth 

M of September, 1914 together with interest as already allowed and 

X SINGH 

proportionate costs, and in this Court we allow preportianate costs. 











. P. ^ 
SA s Appeal allowed in part. 
po [But see Naran Singh v. Chiranji Lal, (1924) 22 A. L. i: 461, 46 All. 568 
Pullan, J. where an opposite view was taken by Daniels and Dalaj, JJ. — Ed, A. L. J.] 
. 
c LACHMAN PRASAD AND ANOTHER (Defesdauts)) — . 
1926 Versus nd 
October; s: o “BAIZUL HASAN AND ANOTHER (Plaintifs). * 
SULAIMAN.J. Agra Preemptun, Act, section 12 — d nterbretation of —Successeve exercise of 
LINDSAY, J.” rights of pre-emption—'' Claiming preemption, meaning of expression 


under sub-section (3) — —Sale- ede purporting to transfer separate and 
specified plots-— Petty Proprietary interests! under section q— What does 
mol amountto. - 


The scheme of pre-emption laid down in section t2, sub-section 
(1) of the Agra Pre-emption Act, clearly contemplates the succes- 
S sive exercise of rights of pre-emption so that where no claim of 
presemption is brought by any one who ‘falls within class I, a 
right to enforce pre-emption can be enforced successively by those 
persons who fall within the following classes. 


A defendant who is resisting a suit for pre-emption on the 
ground that he has as good a'right of pre-emption as the plaintiff 
x is "claiming preemption” within the. megning of sub-section (3), 
of section 12. Jshear Dat v. Mahesh Dat, 23 A. L. J. R., 86a, 
followed. 


Where the sales purported to transfer separate and specified 
‘plots situ&te th a different patti of a mahal, neither party being 


* a co-sharer in shat particular patti, but were co-aharers in another 
NE patti of the same mahal and the plaintiff was the Jambaidar and 
s a cousin of the vendor, Ae/d, that the lands sold did not consti- 

- " tute merely what is known as petty pioprictary interests, and further . 


that even if it were possible to tieat these sales as salesof such 
- interests, thé plaintiff's suits were bound to succeed. 


A * SECOND APPEAL from a decree of BABU MAKHAN LAL, Addis 


" tional Subordiflate Judge of Bulandshahr, confirming a decree of © 


SYED NA Hasan, Munsif of Khurja. 
L. M. Roy, for the appellants. : 
E Appeal heard under Order 41, rule 11, Civil Procedure Code. 


* 3, A, Nos. 2276 and 2277 of 1925 ‘ 
e LJ 
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The judgment of the Court was delivered by CIVIL 
LINDSAY, J.— These two appeals raise the question of the proper ~ 1926 
interpretation of section 12 of the Agra Pre-emption Act. om 


The plaintiff Faizul Hasan brought two separate suits for pre- PRASAD 
emption in rtspect*of two separate sets of items of property situated “pyr, 
in mauza Nawada, mahal Baqi Manda, patti Muhammad Haji, HASAN 
Khewat No. 1. - 

uds . k Lindsay, J. 
In each cage the plaintiff claimed pre-emption on the ground that 
he was a co-sharer in the Mahal. It has been found by the courts 
below that the plaintiff is in fact a co-sharer in the mahal and is also 
the lambardar ; and it is further found that he is a cousin of the, 
vendor. : 
« The plots of land which wére sold in these sale-deeds were 
specified as separate plots situated in the Khewat mentioned above. 
The vendees resisted the claim and put forward the case,that they 
had as good a right of pre-emption as the plaintiff. Ig the lower 
appellate court the point seems. to shave been taken on behalf of the 
vendees that the interests sold under each of these sales were petty 
proprietary interests and that the plaintiff had no right to pre-émpt 
regard being had to the provision of section 12 of the Pre-emption 
Act, sub-section (1), class L 

"Tt is clear on all hands that the property sold is situated in patti 

 Mubammad Haji of Mahal Baqi Manda. Neither party is a co-sharer 
in that particular patti. It is proved that they are co-sparers in 
another patti of the same mahal and we have already mentioned that 
the plaintiff is the lambardar of the same mahal and is a cousin of 
the vendor. The court of first instance decreed the plaintiffs 
claim and on appeal that decision has been ,affürmed by the lower 
appellate court. 

The first ground taken here in appeal is that the lower appellate 
court was wrong in holding thgt the property sold in these two sales 
were not petty proprietary interests. The Subordinate Judge was 
of opinion that although the sale-deeds purportede to wansfer speci- 
fied plots nevertheless those plots were note petty proprietary 
interests within the definition contained in section 4. The reasons 
given in support of this decision by the lower appellate court seem 
to us to be sufficient and we think the Subordinate Judge was right 
in holding that the land sold did not constitute merely what is known 
as petty proprietary interests. Assuming however that it is possible | x 
te treat these sales as being sales of a petty proprietary interest we* , 
are still of ópinion that the decision of the court below Ne corréct and * 
that the plaintiff's suits were bound to succeed. 

It is argued in the secdhd ground of appeal taken before us that 
the terms of section 12, sub-section (1) preclude the enforcement of | è 
these claims. The argument is put in this way :—It is said class I 
specified in section 12, sub-section (1) relates to the case of a sale of 
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CIVIL — a petty proprietary interest and it is sought to be argued that the ° 
per only person who can enforce a right of preemption in respect of.. 
=—  * sucha sale is a person who is a co-parcener in such interest In, 
PACHMAN ‘other words it.is contended that where no co-parcener in the pettya” 

p . oe i 
AIC. proprietary interest comes forward tb seek presemptien, no suit for . 
FaizuL preemption on behalf of any of the persons specified in Classes 2 to’ 
HASAN ' É of section 12, sub section (1) can lie. We are of opinion that this 
Lindsay, J. &rgumént cannot prevail. The scheme of 'preemption laid down’ in 
section 12, &ub-section (1, clearly contemplates the sucéessive exercise . 
of rights of preemption so that where no claim of pre-emption is 
brought by any one who falls within Class I, a right to enforce pre- 
,emption can be enforced successively. by those persona who fall 
within the following Classes. We- think this construction of section 
,- I2 is made clear by the-terms of section 11. It follows, therefore, 
= that even if we were to hold in favour of the appellants here that the 
ce **, ,.ainterests which were transferred by these two sale deeds were petty 
" _ proprietary interests, the plaintiff was s nevertheless entitled to 
succeed. NE 


VE The only other question raiged in the memorandum of apped 18' 
concerned with^the language of section I2, sub-section (3) of the | 
Act. This sub-section lays down 


et 





where thére are more persons than one of the same class 
. claiming pte-emption, that person who is related to the vendor 
fw ux . and i$ descended trom the common ancestor, but not removed by 
more than [our degrees inciuding the common ancestor shall be | 
entitled to preemption as against other persons of the same class". 
We have already pointed out that it has been found as a fact that 
‘the plaintiff in this case is a cousin of the vendor. . 
Itis sought to be argued that sub-section (3) canhot be applied `` 
to these cases because it is said that the defendants-vendees are not 
‘claiming. pre-emption’ within the meaning of sub-section (3) of 
-section 12. It has, however, been held several times that a defendant 
^ who is resisting a suit for pre-emption on the ground that he has as 
: -good a right*of pfe-emption as the plaintiff is ‘claiming pre-emption’ 
M within the meanirfg of this sub-section; See /skwas Dat v. Mahesh 
d . Dat (') . This decision has beem followed in subsequent cases. 


os -Both appeals fail and we dismiss them accordingly under Order 
x A1, rule r1, Civi Procedure Code. 


. Appeal dismissed. 
. t g (1) [1925] 23 A. I. J. R., 862, TS 
e. : ` 
* - & 
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MAKHAN DAS (Plaintiff) ae 
UE! SHS 1926 


e “THE SECRETARY OF STATE FOR INDIA In COUNCIL October , 26 
(Defendant) .* TINDER: J. 
Land Acquisition Act (I of 1804), section 18—Compulsory HNN Te SULAIMAN, J. 
Compensation, principles governing assessment of. 
Where [and is acquired compulsorily, under the Land Acquisti 
tion Act, the seller is entitled to the value to bim of the property 
in iis actual condition at the time of expropriation with all its 
existing advantages and with all its possibilities, excluding any 
advantage due to the carrying out of the scheme for the purpose 
* for which the property is compulsorily acquired. Narsingh Das 
v. Secretary of State for India, [1925] a3 A. L. J. R., followed. 
FIRST APPEAL from a decree of the A bunal of Improvement. 
Trust of Cawnpore. . 


Kailas Nath Katju, for the appellant. . 
_G. W. Dillon, for the respondené i ! 
* Thé judgment of the Court was delivered by 


LINDSAY, J.—This i is an appeal under section 18 of the Land  CLiadsay, J. 
Acquisition Act in which the property in dispute has been acquired 
by the Improvement Trust of Cawnpore. 


The appellant before us, Makhan Das, claimed m 
at the rate of Rs. 5,000 a bigha. He is dissatisfied with the 
‘compensation awarded by the Collector. The Tribunal which sat for 
the determination of his claim affirmed the award of the Collector. © 
Thé appellant in his appeal before us complains thata proper 
method of calculation has not been observed in awarding him compen- 
sation, and he objects in particular to his being awarded compensation 
for a portion of the-land in question as if it were merely agricultural 
land So far as this portion of the land is concerned, the award is 
valued at Rs. 150 a bigha. The evidence is very scanty, but the 
following facts are established. . 

The total area in dispute is 5 bighas, rr biswas, 1 biswansi. This 
land is situated close to a main road from Cawnpore, apparently,the: ^ 
Kalpi road. There can, we think, be no doubt that the land lies 
within what may be described as the industrial area of Cawnpore. 
According to the claimant's evidence, which is not rebutted, there, 

' ifan oil-mill close by and two tanneries ; there is also cotton mill’ . 
close to the land, and, further, Anwarganj Railway son is only * 
two furlongs from the aite. The appellant acquired this property , 
many years ago and we may say at once that there is nothing here 


to suggest that Makhan Das bought this property asa speculation * e 
* F, A. No. 109 of 1913 e 
I8. 4 : 
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calculating that some day later-on an Improvement Trust would be 

constituted which he might constrain.to award hima fancy price 

- for his property. , 

The evidence of one Abdul Majid, who isa surveyor of the 
Cawnpore Improvement Trost, shows that -aut of this five bighas | 
and odd a portion measuring r bigha, I biswd arid i5 biswansis is ° 
occupied by an oil-mill owned by one Binda Prasad. This area has 
been leased by Makhan Das to the owner of the oil-mill at the rate 
of-Rs. 132 a year. Then we have another portion of this land which. 
-measures 2 bighas, 10 biswas and 17 biswansis. Obfiously this land 
at the time of its acquisition was covered with small huts and' sheds. 
Abdul Majid, who measured it for purposes of acquisition, states 
that when he surveyed in the beginning of 1921, there were 99 
huts on it. Makhan Das's story was that he was able to let out small 
sites on this land to poor people who erected huts and paid him 
petty rents, amounting altogether to some Rs. 700 a year. The 


*rest' of *the area is described as “ uncultivated on account of trees”, 


but the c8mpensation officer treated it for the purpose of the award 
as agricultural land for which he awarded compensation at the rate 
of Rs. 150 a bigha. We do got know how this rate ‘has actually 
been obtained, but we are informed that it'is prescribed „by the, 
Board of Revenue i in circulars issued many years ago. We think 
that there is force in the argument which has been placed before 
us on behalf of the appellant. There can be ‘no doubt that a 
substantial portion, more than half the area in dispute, has not been 
used fer agricultural purposes at all but has been used for industrial 
and residential purposes, and so it is fair, we think, to argue that 
the rest of the site ought. to be treated as being. of the same 
character. We may state: at once that the principle laid down by 
the learned President of the Tribunal in his judgment. does: not 
appear to be correct. Dealing with the case put forward by Makhan 
Das the learned President of the Tribunal says: “His main con- 
tention is that the land is well within Municipal limits and that it 
has residential areas close to it. This contention fails to help him 
because theslande must be valued as it was used". The correct 
principle to be applied for the assessment of compensation for land 
acquired compulsorily is to be found in the«ase of Narsingh Das 
.V. The Secretary of S/ate for India (*). There their 
Lordships cited with approval a decision in Fraser v. City of 
Fraserville (*), The relevant passage is as follows :— 


“The seller is entitled to the value to him of the property in^ 
its actual ition at the time of expropriation with all its existing 
advantag with all its possibilities, excluding any advantage 
due to the carrying out of the scheme for, the purpose for- yes the. 
- property is compulsorily acquired" . 


» [1925] L. R., 52 Ind. App., 133; 23 A. L. J. R., "a 
2) [i917 ME Cas., 187. at 194. 
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Itis rightly argued, therefore, that the existing advantages and ` 


the possibilities of the land must be taken into account in awarding 
compensation. That has not been done in this case. We may point 
out too that the land which has been assessed as agricultural land, 
was not as a, matteg* of fact used as agricultural land atal. We 
think we ought to treat all the land as being of the same characte. 
It is clear that the claimant has been able to let a considerable 


portion of this land to advantage; and there is no reason why the . 


rest of the lang might not have.been in the course of time let in a 
similar. way. 

For the portion other than that! treated as agricultural the 
tribunal awarded compensation at the rate of 163 years purchase of 
the rental value. This works out at the rate of Rs. 120-9-0 per 
afnum per bigha. With regard to the valuation of the land at the 
rate of 163 years purchase of the rental, Dr. Katju claims that 
this is too little regard being had to the value of the land at 
Cawnpore, and he has referred us to a decision of this Coury Lackman 


Prasad v. The Secretary of State fof India (^); to which one member. 


of the present Bench was a party. It was there pointed out that 
the rate of 163 years purchase ofthe rental is too low and in 


that case a rate of 20 years purchase of the rental was allowed. Mr. . 


Justice Tudball, who was a party to this decision, was District Judge 
of Cawnpore for many years and hada wide knowledge of the 
local conditions. We have decided, therefore, that a proper 
compensation would be at the rate of 20 years purchase of the rents. 
We applied the rate of Rs. 123-9-0 to the entire area and working out 


the account on this basis we get a total sum of Rs. 13,881-40. That : 


is the compensation which in our opinion should be allowed to the 
appellant for his land and.to this has to be added the usual 15 per 
cent. for compulsory acquisition. Some other. small items have also 
been awarded by the court below in respect of, houses, trees and 
other matters. The amounts so awarded: will stand. 


We, therefore, allow this appeal and vary the decree of the court 
below in the manner indicated, that is to say, the sumi awarded to 
Makhan Das is declared,to be Rs. 13,88 t-4-0 Like, I5 për cent. for 
compulsory acquisition ; he is also to get the other smaller amounts 
allowéd to him by the court below as compensation in respect of the 
houses, trees, etc. Makhan Das will , Et m costs of m suit Both 
here and in the court below. =~ ne, n 
i eo Appeal allowed. 
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Chuinat s MANTOO TEWARI AND OTHERS 
1926 Uer stus e. 
October, 38 EMPEROR.* ES 
WALSH, Ju Criminal Procedure Code | Act V of 1808 as amended tn 1023) , sections 263 
BANERJI, J. and 26¢— Summary trials—Record of evidence, in moscappealable and 


appealable cases— Notes of evidence by Magistrate — Wohether necessary 
ae fart of the record. 


The memorandum of the substance of the evidence voluntarily 
made by a Magistrate in summary trial cases is not a compulsory 
memorandum forming a necessary part of the record within the 
meaning of sections 354 and 355 of the Criminal Procedure Code. 

In cases in which sections 263 and 264 are applicable, 
Magistrate is perfectly free to take such notes as he pleases, or 

* if HI prefers, to take none at all, and whether he takes them or 
whether he does not, whatever notes he makes are his private 
property which he can treat*exactly as he pleases. 

Salish Chandra Mitra v, Manmatha Nath Mitra, I, L. R., 48 
Cal., 280, dissented from. ° 


CRIMINAL REFERENCE by K. A. H. Sams Esq, Sessions 
Judge of Benares. 


The following is the Referring order :— 


BOYS, J.— This reference by the learned Sessions Judge of 
ares deals with a point of procedure which leads to constant 
discussion, and though in the particular case before me I have 
no doubt as to what the decision should be, it is desirable that 
the matter should be considered by two Judges as the ruling of 
this Court will govern the conduct of every summary trial 
throughout the province for the future. 


The question is whether, if in a summary trial a magistrate 
takes notes of the evidence, he is obliged to make those notes 
part of the record. Before referring the case I will make a few 
observatjons gs the result of my consideration of it to save the 

ê i time of the Bench before whom the case maf come. The learned 
»" - Sessions Judge has asked that ‘‘a definite ruling might be made 

e by the Hon'ble High Court as to whether it is necessary briefly 

to record evidence in ek sa cases and whether if rough 
notes be made of the evidence, it is necessary that such notes’ 
should be kept and form part of the record. " [note first that 
the learned Judge refers to ` appealable cases". The case before 
him was not one of appeal but an application for revision. The 
© séntence was only Rs. so and though in addition to that there 

was rde for security, that order was passed under section 

106 of the Code of Criminal Procedure and was not passed 

unde: section 118 and no appeal from that order would lie 

. independently of the principal case. ‘The question therefore as 
exated by the learned Judge does not actually arise. I under- 

* Cr. Ref. No. 428 of 1926 
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stand, however, that what in substance he 1equires is a ruling of 
this Court as to whether a Magistrate in a summary trial may 
record notes or must record notes, and whether if in fact he does 
record notes, those notes must be made part of the record, He 
refers to Satish, Chandra v. Manmatha, in I. L. R., 48 Cal., 280, 
and twa cases «cported in Indian Cases i in which the same view 
was taken. It is hardly necessary to consider the two later cases. 
Their Lordships of the Calcutta High Court held that the 
record of the evidence which the Magistrate had destroyed should 
have beef) kept with and formed part of the record. They were 
of opinion that section 263 only says that a Magistrate need 
not record the evidence, but that if he chooses to do so the 
provisions of sections 355 and 356 come into play and that the 
record of the evidence must be made part of the record of the 
case. That case is clearly distinguishable from the present. It 
is not suggested here that the Magistrate in the exercise of his 
discretion decided to "record the evidence". He did no more 
than take a few" notes". This decision therefore of thg Calcuttg 
High Cout has no bearing on the present questign which is 
merely whether a Magistrate deaiding not to "record, the evidence 
but making a few notes of that evidence must keep those notes 
on the record. I have no doubhj myself that he need not do so. 
It may be a question of some difficulty in a particular case 
whether a particular piece of paper on which are recorded die 
stated by the witnesses amounts to a " record of evidence ” 
merely to notes, but there could rarely be serious difficulty. It 
a Magistrate means to “record evidence ” he does so formally 
more or less completely and there can be no doubt about whee 
the record was intended to be. On the other hand, if he jots 
down a few notes, possibly unintelligible to anybody but himself 
merely for purposes of reference, there can be no doubt that 
such a document would not be a record of the evidence. 


In regard to this latter type of notes it is, however, difficult 
to see how it could possibly be made part of the record apart 
from the fact that such notes would be frequently unintelligible. 
The appellate court must decide the case on the record and if 
it has to look at a record of evidence, that record of evidence 
must be one kcpt in accordance with theerequirements of the 
Code of Criminal Procedure. 


I further note that there is no relerence irons the whole 
of the Criminal Procedure Code or the Evidence Act, so far as 
Iam aware, to "notes" being taken of the evidence. It'may 
be necessary to record evidence in full; it may be necessary to 
record a memorandum of the evidence, but thefe is no provision 
referring to "' notes” as such. N 


It appears to me clear that when a Magistrate decides to try 
a case summarily he' will first consider whether it is likely in the 
event of a conviction that an appealable sentence will be-called 
for. If he decides that a non-appealable sentence will probably 
be sufficient, he will proceed under section 263. In that case 
he not only need not record the evidence or a memorangum of 
the eyidence, but he need not make any notes at all of the 
9 . 7 * 
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CRIMINAL evidence and he need not even say in his judgment what the 
sp evidence was, except in so far as he must briefly state the reasons 
52938 for his opinion. If he decides that an appealable sentence is 
MANTOO required or if having decided that a non-appealable sentence 
TEWARI wil probably be sufficient, he subsequently has to change his 
mind, he must then embody i in his judgment i in addition to the * 
particulars required, by section 263 ` the substance of the 
* evidence"; in other words, the only difference between sections 
263 and 264 is that in appealable cases the judgment must 
` contain "the substance of the evidence". In neifher.case need 
3 there be ańy record of the evidence or any memorandum of the 
"evidence. ‘I should therefore myself have no hesitation in 
holding that if a Magistrate for the purpose of assisting bis own 
recollection jots down a few notes, those notes are nothing more 
than the notes taken by any Judge hearing an appeal for bjs 
own assistance, and need not and should not form part of 
record. Section 264 is precise that the judgment shall be the 
A only record. Ishoüld therefore have no hesitation in mysclf_ 
holdigg that any notes that do not amount to a record of the 
^4. evidence in the sense in which that term 1s ordinarily understood 
(cf. sections 355’and 356) do not amount ta a part of the record, 
need not be kept on the mecord and should not be kept on the 
' record. E 
In view, however, óf the universal application of the ruling 
that I would lay down to all summary trials througbout.these , 
provinces, I think it is desirable that the case should be laid 
with the above remarks before two Judges. 


Kumuda Prasad and Gadadhar Prasad, for the applicants. 
G W..Dillou (Government Advocate), for thé Crown. 
The judgment of the Court was delivered by 


Walsh, WALSH, A. C. J.—In our opinion Mr.- Justice Boys has taken 

4.C.J. the right view in this matter, and, so far as this High Court is 

concerned, we declare that the provisions of sections 263 and 264, 

in cases in which these sections are applicable, are not controlled by 

section 355, Criminal Procedure Code. To attempt to apply them 

. really introduees confusion and amounts to amending the Act. It 

° seems to us that the matter is really quite clear, and has only been 

: complicated by the decision in the case of Sa?isk Chandra Mitra v. 

, Masmatka Nath Mitra()), with which we are unable to agree. 
Sumrhary trials are dealt with in two different categories, Cases - 

únder section 263 are unappealable. In such cases-the Magistrate 

—7nééd hot record the evidence, and he is only bound td enter, the 

particulars mentioned in the section. In section 264 he has to do # 

* elittle more, namely, record a judgment embodying the substance of 

the evidence.”. There is nothing in that section compelling him to 

. record the evidence. Some people have :the gift of remembering, 

repeating and embodying ina judgment evidence which they have 

heard without the assistance of any note recording such evidence. 
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Section 264 leavesa Magistrate, who thinks he isable to do that, 
perfectly free to do so if he likes, but if, on the other hand, like at 
any rate one member of this Bench, he finds it necessary to assist 
his recollection and his opinion by making, what you may call, notes 
or private memoranda or a temporary record of the evidence to aid 
him in coming to a*satisfactory conclusion, such notes or memoranda 
- form no part of the record of the case. They are only the vehicle 
which conveys to bis mind the substance of the evidence which the 
section requires him to embody in the judgment. The section 
clearly enacts*that the judgment embodying the substance of the 
evidence which the Magistrate has-heard shall be the only record, 
and in our view we could not order or declare that the Magistrate 
was bound to make something else part of the record, not mentioned 
in the section, without adding to or amending the section. It 
dppears to us, with all respect to the learned Judges who decided 
the matter in Calcutta, that in order to arrive at the decision at which 
they did, it was necessary to jump over a very wide gulf. Tt is true, 
as the judgment points out, that the primary rule is efhbodied in 
section 355, and that requires a Magistrate, in cases to which that 
section is applicable, to make a memorandum of the substance of the 
evidence in the case. That is a compulsory memorandum. Section 
355, sub-section (2) makes such memorandum, or, in other words, 
the compulsory memorandum a necessary part of the record 
The fact that such compulsory memorandum does not apply to 
summary trials under either section 263 or section 264, seems 
to be conclusively established by the language of section 354. 
With great respect it seems to us that the judgment of the 
Calcutta High Court treated the voluntary memorandum, or notes, 
or pieces of paper, whatever you like to call it, which the Magistrate 
chose to use to assist himself,. either in an unappealable case under 
section 263, or in an appealable case under section 264, in which 
he had to embody the substance of the evidence in the judgment, 
as on the same footing and subject to the same statutory require- 
ments as a compulsory memorandum, which he was bound to take 
under section 355. In our view the statute does not justify us in 
taking that view, and we hold that in cases in, which sections 263 
and 264 are applicable, the Magistrate is perfectly free to take such 
notes as he pleases, or if he prefers, to take none at all, and whether 
. he takes them or whether he does not, whatever notes he makés are 
his private property which he can treat exactly as hg pleases. 
As a matter of reasonable practice and common sense, which 
Gught to solve most questions without the trouble of referring to d 


statute at all it seems to us that if it turned out thata case is ap- ° 


pealable and an appeal is eventually brought, and the Magistrate 

happens to have taken private notes, and when he is asked if he will 

lend them or provide them to the court of appeal for the purpose of 

hearing the appeal, and they are still in existence, there is no geason 

at all why he should not doso. That is a practice which one member 
. . 
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of this Bench has invariably followed in the exercise of ōriginal civil 
jurisdiction in this Court when an appeal has been brought from his 
judgment. A Magistrate may supply copies to the parties or send 
the original to the court of appeal. This is merely an act of con- 
venience and courtesy. A hard and fast rule issued by the District 
Magistrate that every Magistrate should destroy the nofes, seems, on. * 
the face of it, unnecessarily to hamper the. discretion of his sub- 
-ordinate officers. It is often of great convenience when you are 
asked about something which happened in a case. three months 
ago—it may have nothing to do with an appeal, it mdy relate to the 
:conduct of some professional gentleman who was engaged in the 
case—to be able to refer to your own private notes, which you happen 
to have preserved. You are thus able to refresh your recollection, 
justas a man of business is able to refresh his recollection as to 
what happened a long time ago from his books or diary, but we have 
no jurisdiction to dictate to the District Magistrate what he should 
do in thi8 or any other matter, which is solely vested in his discre- 
tion, or to Tnake any declaratiog "about any order relating to such” 
notes which he may have issued. The most we can do is to suggest, 
as we have done, a practical way,of dealing with the matter. 


We, therefore, reject the reference and direct the record to be , 
returned to the Sessions Judge with the foregoing observations. 


— — 


BIRBAL (Applicant) 
VETSHS 


THE COLLECTOR or MORADABAD (Opposite-party) * 


Land Acquisition Act, sections 9(2) did 25(2) — Provisions of —Public 
notice followed by a personal notice—Time, question of, when does not 
arise—Award fixed by Collector—Whin District Judge preciuded from 
increasing the amount of. 


Where a public notice under section 9 (2) of the Land Acqui- 
sitlon Act was issued more than six weeks prior to the date fixed 
for hearing of applications by Collector and another notice was 
personally served on the applicant eleven days before the said 

e date, and on applicant's failure to make any claim, the Collector 
made an award, Ae/d, that as both the notices were valid, the’ 
District Judge was precluded from increasing the amount of the 
award fixed by the Collector under section 25 (2). n 


. Secretary of State for India in Council v. Bishan Dat, Y. L. R, 
33 A1L,376 and Narain Dat v. The Superintendent of Dehra Dim. 
I. L. R., 37 AlL, 69, referred to. 
FIRST APPEAL from a decree of A. HAMILTON EsQ., District 
Judge of Moradabad. 


bad * F, A. No. 313 of 1923 
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G. W. Dillon, for the applicant. 

M. Waltullah, for the opposite party. 

The judgment of the Court was delivered by 

DALAL, J—A  peference was made by the Collector to the 
District Judge of e “Moradabad under section 18 of the Land Acqui- 
sition Act, being moved to do so bya person in whose favour an 
award was made by the Collector The learned Judge fixed the 
award at the amount fixed by the Collector on the ground that the 
applicant had *failed to make any claim after public notice under 
section 9 of the Act, and therefore the District Judge was precluded 
from making an award exceeding the amount fixed by the Collector 
under section 25 (2). 

Birbal, on whose application reference was made to the learned 
District Judge, has. appealed to this Court. It appears that public 
notice under section 9(2) was given as to the particulars of the 
land needed and calling upon persons interested to appear before 
the Collector. | This notice was issued on 17th March, 1$22. An- 
other notice was personally served on Birbal on the 26th April, 
1922. The date fixed for the hearing before the Collector was 8th 
May, 1922. Itis argued here on behalf of the appellant that the 
notice served on him was not a legal notice because it did not allow 
15 days time after service of the notice to appear before the 
Collector. We do not think that this rule as to time extends to 
personal notice served under clause (3). It is stated in clause (2) 
of section 9 that persons interested in the land shall be xequired 
to appear personally or by agent before the Collector at a time 
(not being earlier than 15 days after the publication of the notice) 
and place mentioned in the notice. Such a provision i8 not repeated 
in clause (3).of section 9. In the present case public notice was 
given more than six weeks prior to the date fixed for hearing of 
applications by the Collector. The applicant had sufficiently long 
personal notice to enable him to appear before the Collector. We 
are of opinion that the public notice and the notice served on him 
personally under section 9 were valid notices. The provisions of 
section 25(2) have been enforced by this Couxt in Secretary of 
State for India in Council v. Bishen Dat () and Narain Dal v. 
The Superintendent of Dekra Dun Ç). It was nt argued here 
that the appellant had sufficient reason to omit to makea cfaim 
under section 11. It is true that the District Judge did not speci- 
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fically consider this, matter but obviously no sufficient reason as == 


would be allowed by a District Court exists 
We are of opinion that the view of law taken by the lower court 
is correct and dismiss this appeal with costs. 
l Appeal dismissed. 


) I L. R, 33 Al, 376. 
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MADAN LAL AND ANOTHER ( Plaintiffs) 
versus 
JANKI PRASAD AND OTHERS (Défgndants) * 
Companies Act, section ¢—Partnership of more than 20 persons—Z/legal 
association— Suit for parittion— When not maintainable, 
A suit by one partner against the remaining partners in respect 
of illegal partnership ttansactionsis not maintainable. Mewa Ram 
v. Ram Gopal, 24 A. L. J. R., 777, followed. Greenberg v. Coopers- 
tein, [1926] Ch. Div., 657, distinguished. 
First APPEAL froma decree of BABU KASHI NATH, Subordinate 
Judge of Bulandshahr. 
Surendro Nath Sen, for the appellants. — . $ 
Kailas Nath Katju, for the respondents. 
* The judgment of the Court was delivered by 
SULAIMAN, J.—This is a plaintiff's appeal arising: out of a suit 
for partition of a ginning factory and press. The plaintiffs alleged 
that they were share-holders in this ginning factory and press to the 
extent of 5/72. They admitted that this partnership had been 
declared to be invalid inasmuch as it consisted of more than 20 
members. Nevertheless they asked for the relief mentioned above. 
The defendants, who were other members of this illegal associa- 
tion, pleaded xfer alia that the suit was not maintainable because 
the parfnership was illegal. The learned Subordinate Judge has 
dismissed the suit holding that this was a suit by one partner against 
the remaining partners in respect of illegal partnership transactions, 
and the plaintiffs could not seek any redress from a court of 
justice. 2 
The plaintiffs have come up in appeal, and on their behalf it is 
contended that there is no bar to the court granting them a relief for 
the actual partition of the property, treating it as belonging to a 
number of coowners (though more than 20 in number) and entirely 
ignoring the existence of any alleged partnership. The argument is 
that the court should not recognize the existence of any such partner- 
ship, but it cannot at the same time ignore that the property which 


exists belongs to a number of coowners, including the plaintiffs., 


This question of law bas been the subject of decision in a recent 


«m= case, Mewa Råm v. Ram Gopal('). Two learned Judges out of 


* e tion for any relief was not maintainable and that the well known rule: 


«hree held that a suit brought by some members of an illegal associa- 


that where all the parties were equally in fault the law favoured bim 

who was actually in poesession was applicable even toa claim for 

partition where the plaintiff claimed to be in joint possession with 
*F. A. No. 412 of 1933. 

° (1) [1926] 14 A, L, J. Ra 777. 
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the defendants. This being the view of the majority in the case so CIVIL 
recently decided, we cannot go behind that expression of opinion. 1926 

The learned counsel for the appellants has brought to our notice bie tis 
the case of Greenberg v. Coopersiein (!) in which Tomlin, J. remarked : 

e that "he does not hipfself believe that the law is so powerless that Janki 
when money! is in the hands of persons who have received it for 
application for an illegal purpose, it cannot protect the contributors Swlaiman, J. 
or enable them to recover it before it has been applied for this 

» illegal purpose, and, furtber, that the case of persons who have subs- 
cribed money for an illegal purpose, who come requiring the agents 
in whose hands it is and who were to apply it for that purpose and 
have not done so, to return it to them, was different from cases where 
an illegal association was seeking to recover money leht by it. The 
case may perhaps be distinguished on the assumption that there the 
money had not been applied for the illegal purpose and was in the 
hands of agents who had received it from the plaintiffs. However 
that may be, we are bound by the ruling of our own High Court 





mentioned above. . 
The result, therefore, is that this appeal is dismissed with costs. 
. Appeal dismissed. 
(1) [1926] Ch. Div., 657. 
RAM .KHELAWAN AND OTHERS (Defendanis) CIVIL 
Hem Versus. i996 


' BANKE BIHARI AND ANOTHER (Plaintiffs) .* POEM 


Agra Preemption Act, section r9— Provisions of—Applicability of—Pre- LINDSAY, J 
emplion, suit for—Defendant acquired share during pendency of— SuLatMAN,). 
Effect of — When plaintiff deprived of any preference. 

Where during the pendency of plaintiff's stt fof pre-emption, 
the defendant acquired a share in the mahal bw virtue of a deed . 
of gift, Ae/d, that the defendant had equal fights with the 
plaintiffs and therefore no decree could be passed in latter's 
favour under section 19 of the Preemption Act. Qudrat-un-Ħissa 
Bibi v. Abdul Rashid, a4 A. L. J. R., 773, followed. 


SECOND APPEAL against the decree of SYED MOHAMMAD 
SAID-UD-DIN „SAHEB, Second Additional Subordinate Judge: of* , 
Allahabad, reversing a decree of BABU BRIJ MOHAN LAL, unsif 
of East Allahabad. 

Narain Prasad Asthana, for the appellants. ` 

- The respondents were not represented. 
* S. A. No. 1092 of 1925 ; e 
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The judgment of the Court was delivered by 


SULAIMAN, J—This is a defendants’ appeal arising out of a 
suit for pre-emption. While the sut was pending the defendants 
obtained a share under a document purporting. to be a deed of gift 
and on the strength of it pleaded that they haf equal rights with * 
the plaintiffs so as to deprive them of any preference. The plaint- 
iffs in their turn brought a second suit to pre-empt this transaction 
alleging it to be one of sale. The court of first instance dismissed 
the plaintiffs’ suits. On appeal the plaintiffs’ suit tô pre-empt the 
sale-deed has been decreed but the other suit has been dismissed 
on a finding that the transaction was really one of gift The 
defendants come up in second appeal and urge- that in consequence 
of the finding that they had acquired a share in the mahal by virtue 
ofa deed of gift the suit to preempt the sale ought to have been 
dismissed. This contention, in our opinion, must prevail. By reason 
ef the aequisition of an additional share in the mahal by gift the 
defendants destroyed the plaintiffs’ right of pre-emption ; they no 
longer hada right to be substifuted in place of the vendees when 
the time for the passing of the decree came. No decree in their 
favour could therefore be in view of tHe provisions of section 


.I9 of the Agra Preemption Act. This interpretation of the section 


has been accepted in the case of Qudrat-turnissa Bibi v. Abdul 
Rashid (') with which we agree. The result, therefore, is that 
this appeal must be allowed and the decree of the lower appellate 
court set aside. We restore the decree of the court of first instance 
with this variation that we think that the plaintiffs should be allowed 
their costs of the first court inasmuch as they were perfectly justified 
in instituting the suit on the date when they- did bring it The 
plaintiffs, however, must pay the costs -of the- defendants in the 
lower appellate court as well as in this court. 


` Appeal allowed. 
(1) [1926] 24 A. L. J. Ru 773. 





UMED SINGH 
Versus 
; EMPEROR.* 


forest Act (VIL of 1878), section 31 (g)—Rules framed under— ‘Breaking’ 


‘and clearing the ground, distinction betrocen— Clearing’ not an offence. 


Where “ breaking’’ of ground only is forbidden by a Notifica- 
tion issued under the Forest Act, nq offence is committed when 
there has been only “clearing”. 

CRIMINAL REVISION from an order of F. D. Simpson EsQ.,: 
Sessiens Judge of Kumaon. 
*Crs Rev. No. 534 of 1916 . 


.* : P 
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L. M. Roy and H. M. Roy, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The judgment of the Court was delivered by 


Boys, J.—In this case the question that arises is whether ‘the 
applicant brdke cerfain ground in a protected forest in contravention 
of the ‘Forest Act’ and a notification issued thereon. The notification 
as issued only renders punishable the breaking of ground. It is 
admitted that the applicant cleared some ground. It is quite possible 
that in the course of.clearing or after clearing the ground, he also 
broke it. If indeed he dug up the root of a single tree he might be 
held to have broken the ground, but there is no satisfactory evidence 
on which it could possibly legally be held that he broke any ground 
at al. There is some reference toa note-book of the Magistrate 
who inspected the ground, but any remarks in such a note-book 
would not be any evidence in the case. 


We are, therefore, unable to hold it to be proved or to fipd that the 
fact has been legally held to preve that there was any breaking, 
nor is it possible to hold by any permissible interpretation that the 
word ‘breaking’ includes mere ‘clearing’. The distinction between 
the two words is obviously recognised in the Act. It is- possible and 
even probable that the Government intended by the notification to 
forbid mere ‘clearing’ also, but in view of the distinction made 
between ‘breaking’ and ‘clearing’ in the Act, it is not possible for us 
to hold that where ‘breaking’ only is forbidden by the notification, 
an offence has been committed where there has been only ‘cléaring’. 

We understand that it is not desired on behalf of the Crown that 
the case should be serit back for further evidence and a fresh decision 
thereon. The application must, therefore, be allowed. ^it is allowed 
accordingly and the conviction and the sentence of fine aré'set aside. 
If the fine has been paid,-it will be refunded. , 
` A pplication allowed. 


NAZIR AHMAD 
versus . 
EMPEROR.* f» 
Penal Code, section 330 read with section ‘114—Instigation, what amounts to, 


Instigation necessarily connotes some active suggestion, or 
support or stimulation to the commission of the act itself. Raghu- 
nath Das v. King- Emperor, 5 Pat. L. J., 129, followed. 

Where the applicant expressed approval of the conduct of certain 
persons who were maltreating a tenant for committing extortion 
and as a result of his suggestion that "'the tenants ought, to be 
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beaten," blóws were inflicted, Ae/d, that the applicant's remarks 
stimulated the commission of an offence and, therefore, his convic- 
tion under section 330 read with section 114. of the Penal Code 
was a proper conviction, 


CRIMINAL REVISION from an order of W, D. SIMPSON ESQ., 
Sessions Judge of Kumaon. : ! 

L. M. Roy, for the appellant. = 

M. Waliullah (Assistant Government Advocate) , for the Crown. 

The following judgment was delivered by s 

IQBAL AHMAD, J.—The applicant Nazir Ahmad was convicted 


Ahmad, J. under section 330 read with section 114 of the Indian Penal Code by 


the Assistant Sessions Judge of Pilibhit and was sentenced to six 
months rigorous imprisonment and was further ordered to pay a 
fine of Rs. 500. 


The case against him was that when Nazir Husain, Rahim Baksh 
aħd Nishana were maltreating the complainant Dori for the purpose 
of committing extortion, he tacitly,-if not actively, instigated the 
commission of the offence by those persons, by expressing approval 
of their conduct in maltreating &&enant and by suggesting that the 


.tenants having lost their heads, they should be given a sound beat- 


ing. The point argued before me by the learned counsel for the 
applicant is that the facts disclosed by the evidence of the prosecution 
witnesses with regard to the parttaken by Nazir Ahmad do not 
constitute the offence, that the remark of Nazir Ahmad to the effect 
that tendnts ought to be beaten, was a mere expression of an opinion 
approving the actions of the persons who were actually engaged in 
beating Dori, and ‚did not in any sense amount to an instigation by 
him for the commission of the offence of . extortion. i find myself 
unable to -agree with this contention. It has been found by the 
learned Sessions Judge that blows were inflicted after Nazir Ahmad 
made the.remarks noted above. As was observed in the case of 
Raghunath. Das v. King-Emperor('), “instigation necessarily con- 
notes some active suggestion, or support or stimulation to the 
commission of the* act itself". Iam not, after hearing the evidence 
of the prosecution witness, relating to the part played by Nazir 
Abmad, and after going through the observations of the learned 
Sessipns Judge on this point, prepared to hold that the learned 
Sessions Judge was wrong in coming to the conclusion that by the ' 
remarks that Nazir Ahmad made on that particular occasion he did 
not stimulate the commission of the offence by the applicants in the 
Connected case, and as such the conviction of Nazir Ahmad must 
* stand. 

But at the same time I cannot overlook the fact that it is only 
technically that Nazir Ahmad 13 being held “guilty of the offence for 
which he has been convicted. There is nothing to show, that when 

~-® (1) s Pat. L. J., 129. 
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he uttered the remarks noted in the judgment of the court below, he CRIMINAL 
ever intended thereby to induce Nazir Hasan and others to further Tos6 
beat the complainant. In this view, I think that a sentence of one — 
month's rigorous imprisonment would meet the ends of justice in this „NAZIR 
, case. Accordingly I I*educe the sentence passed on Nazir Ahmad e 
* from six mon ps’ rigorous imprisonment to one month's rigorous EMPEROR 
imprisonment. The fine imposed on Nazir Ahmad, if paid, will be T 


refunded to him. Hie J. 
A Sentence reduced. 
MANGAT (Defendant) CIVIL 
d versns >` 1926 
BHARTO (Plzmiif) AND HARGYAN AND ANOTHER , November, 29. 
(Defendants) * GN 


Hindu Widows Re-marriage Act (X V'of *r856), section 2— Widow's rights in PULL A 


deceased kusband’s property—No forfesture in case of remarrage— 
Widow permitted to re-marry before 1856. 

A Hindu widow, who is permitted to re-marry, prior to 1856, 
does not forfeit all herrights and interest in her deceased husband’s 
property as provided by section 2 of the Hindu Widows Re-mar- 
riage Act (XV of 1856). 

Gajadhar v. Kaunsilia, i. L. R., 31 All, 161, followed. |. 


SECOND APPEAL from an order of MAULVI ABDUL HALIM, 
Additional District Judge of Meerut, confirming a decree of BABU 
HARGOVIND BAIJAL, Subordinate Judge of Muzaffarnagar. 


Narain Prasad Asthana, for the appellant. 
Surendro Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


DALAL, J.—For the purposes of this second appeal, it must be Dalal, J. 
held that the plaintif Musammat Bharto is the dgughter of Musam- 
mat Rukmin by Hari Ram. This was disputed py the defendant, ~ 
but both the subordinate courts held in favour of the plaintiff. The . 
next point is whether the suit for declaration by plaintiff that the ° 
deed of gift executed by Musammat Rukmin in favour of defendants 
Nos. 1 and 2 was not binding on her was time-barred or not. It was 
argued that Musammat Rukmin lost her right to hold her husband's — 
egfate for her life on her re-marriage, and as she continued in posses»  . 
sion she became owner by adverse possession after a lapse of-twelve « ° 
years. Reference was made to section 2 of the Hindu Widows 
Remarriage Act (Act No.,15 of 1856), which enacted that a Hindu 
widow on re-marriage forfeited all her rights and interest in her. 
deceased husband’s property. This court, however, has held repeated S 


* S. As Nac rorot rga 
e 
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‘Cıvıl ly that this forfeiture does not apply to a Hindu widow who is 
Sout permitted to re-marry prior to 1856. All the previous judgments are 
— referred to at page 165 of a Bench ruling of this Court in Gajadhar 

MANGAT y, Kaunsilla('). Mr. Justice Banerji, who delivered the judgment of 

muagro the Court, felt himself bound by the previous rulings. His personal ; 
— opinion appears to be that the rulings of the Calcutfa and Madras 

Dalal, J. High Courts more correctly interpreted the law. We are in the 

same position and are not prepared .to refer the matter to a Full 
Bench after this Court has taken one view for a long geries of years. 


It was next argued thata Jat of the class to which Musammat 
Rukmin belonged was not permitted to re-marry prior to 1856. The 
learned Judge of the lower court has examined the evidence on 
page IZ'of the printed book. We agree with him that the tva712-4- 
ars did not record any custom confined to fats alone because the «o- 
sharers of the village belonged to communities other than Jats aa well 
as Jats. e The learned Judge referred to the evidence of Pirthi Singh, 
witness for the defence, who deposed thata Hindu widow in the 
village in which the parties lived never forfeited her right to her 
deceased husband's property by her re-marriage. 

Musammat Rukmin was thfrefore a life-holder and did not start 
any adverse title by her re-marriage. 


We dismiss the appeal with costs. 





Appeal dismissed. 
(2) LLR, 31 AIL, 161, 
. > 
CAVI MAHARAJ HARI RAM (Decree-holder) 
1926 ` Versus 
November dd. . SRI KRISHAN RAM (/ugment-debtor)* ; 
DALAL, j. Provincial Insolvency Act (V of 1920), sections 28, 2 and 43— No automatic 
PULLAN, J. discharge wf the nsolmeni—Adrudicahion order—No protection from 
. " £ arrest in executien of decree against insolvent, 
- e. Without an o'der of the Insolvency Court, an insolvent ia 


. not discharged automatically at the end of the period fixed in 
the order of adjudication. Abraham v. Sookias, I. L. R., gr 
Cal., 337, followed. i 

Under the Insolvency Act a decree-holder can proceed to 

° anest an inso'vent, in execution of his deciec, as if no adjui- 

cation had taken place, Radhey Shiam v. Hakim Saiyed, 72 In. 
- Cas., gir, followed. 

EXECUTION Second Appeal from A decree of MAULVI? ALI 

š AUSAT, District Judge of Ghazipur, reversing a decree of BABU 

RAJ, BEHARI LAL, Subordinate Judge. 
* Ex.S. A. No, 1881 of 1985 
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Uma Shankar Bajpai, for the appellant. 
Gadadhar Prasad and Mokshada Prasad, for the respondent. 
The judgment of the Court was delivered by 


DALAL, J.—A deeree-holder applied for the arrest of the judgment- 
* debtor, who {was insolvent, and it was granted by the first executing 
court of the Subordinate, Judge. On appeal the learned District Judge 
held -that in consequence of an order of adjudication in favour of 
the judgment-debtor passed‘by the Insolvency Court under section 
27 of the Provincial Insolvency Act, the respondent was protected 
from arrest. The decree-holder has fome here in second appeal. 
It was first argued that the application for execution was time- 
barred because the insolvent was automatically discharged six 
months after the order of adjudication, that is, on the 13th 
November, 1921. The application was made by the appellant 
on 2nd March, 1925. Weare of opinion that the provigions of. 
section 43 of the Insolvency Act do not contemplate any automatic’ 
discharge. A Bench of the Calcujtá High Court was of that 
opinion in Abdrakam v. Sooktas (). Without an order of the Insol- 
vency Court the insolvent is not disgharged automatically at the end 
e f the period fixed in the order = adjudication for an application 
° for discharge. 

In section 28 of the Provincial Insolvency Act the effect of 
an order of adjudication is described and protection from arrest in 
execution of a decree is not provided If it had been the intention 
of the legislature to protect insolvents, the provisions of section 31 
which permit an insolyent to apply to the Insolvency court for 
a protection order, would have been superfluous. We find that 
one of the learned Judges of this Court, Mr. Justice Daniels, held 
in Oudh that under the present Act the creditor can proceed to 
arrest as if no adjudication had taken place. Radhey Shiam v. 


Hakim Saiyed (°). The first court was correct in its opinion We' 


set aside the decree of the lower appellate court, restore the decree 
-of the first court and decree this appeal with costs of all courts. 
` Appeal allowed. 
Decree se! aside. 
Q) [1923] L L. R, $1 Cal, 337 
(13) 72 Ind. Cas., 911. 


154 HIGII COURT [A. L. J.B. 


CIVIL . BALDEO SAHAI (Decree-holder) 
1926 VETSUS 2 
Nowinbers: JAFAR HUSAIN AND OTHERS (Judgmhent-dajtors) .* $ 


Civil Procedure Code (Act V of 1908), Order 34, rüle 5, clause (2) —Preli- 
minary decree for sale—Part-payment of debt within prescribed period — 
Final decree, application for, made more than three years after—Limita- 
tion Act (IX of 1908), sections 10, 20 and 181, applicdbility of —When 
time may be extended. ` ; . 

A preliminary decree for sale constitutes a debt payable by the 
judgment-debtor and where the payment of part of this debt before 
the expiration of the prescribed period appears in the handwriting 
of the person making the payment, a fresh period of limitation for 
anapplication for a final decree shall be computed from the time 
when the payment was made. Time may be extended for an 
application for a final decree unde: sections 19 or 20 of the 


DALAL, J. 
PULLAN, J. 


Limitation Act. . : 
Subba Lakshmi Ammal v. Ramanujam Chetty, I. L. R., 42 Mad., 
52, followed. ° 


SECOND APPEAL from a decree of CHAUDHRI SYED ABDUL e 
HASAN, Additional Subordinate Judge of Moradabad, confirming a 
decree of MAULVI ALI MUHAMMAD, Munsif of Nagina. 


Peary Lal Banerji, for the appellant. 
_ A. Sanyal, for the respondents. 
The judgment of the Court was delivered by 


Pullan, J. PULLAN, J.—It has been found by the courts below that this 
application for a final decree is barred by time, as it has been made 
more than three years after the passing of the preliminary decree. 
The plaintiff sought to bring his application within time by proving 

p à payment by the judgment-debtor within three years. A single 
Judge of this Court has referred the case toa Bench holding that 
this is a matter of some importance and there is no direct authority 
upon it. 

* There is no question that article 181 of the Limitation Act 

. applies to the case, and that therefore an application for final decree 
must be made within three years of the preliminary decree unless 

the period can be extended. The argument addressed to us on behalf 

~- of the appellant is that section 20 of the Limitation Act lays down 

.  *that where part of the principal of a debt is paid before the expiration 

* of the prescribed period, a fresh period of limitation shall be comput- 
ed from the time when the payment was made; and that as debt 

, includes money payable under a décree, the payment alleged to have 
been made by the judgment-debtor in this case gives rise to a fresh 
period of limitation for an application by the decree-holder for a final 
tS, A. No. 753 of 1924 


t 
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decree. We are not prepared to follow the lówer appellate court Civil 
in his finding that a decree for the purposes of section 20 of the 1936 
Limitation Act meang only a final decree capable of execution and not — 
a'preliminary decree for sale. On the contrary we are of opinion SAEI 
e that such a prelimif&ry decree constitutes a debt payable by the 7 
judgment-deblpr. Weare also of opinion that time may be extended Javar 
for an application for a final decree under either section rg or section oni 
20 of the Limitation Act But the former of these sections requires Pwan, J. 
e  & written ackndyledgment of liability and the latter demands that the 
facts of payment shéuld appear in the handwriting of the person 
making the same. In the case reported in Subba Lakshmi Ammal 
v. Ramanujan Chetty (*) it was held that an application made by the 
judgmentdebtor for the adjournment of the sale gave a fresh 
starting point for the decree-holder’s subsequent application for a 
final decree. We see no reason to differ from the opinion expressed 
by the Madras High Court, but that ruling could only be relgvant to, 
the present case if the payment alleged to have been made within 
three years of the filing of this application had been attested by some 
writing by the hand of the person making the payment. In the pre- 
sent case no such allegation is made by the plaintiff, and the fact 
sof the payment is denied by the defendant. 
In our opinion the payment alleged to have been made on 8th 
March, 1920 does not extend the period of limitation for making an 
application, for a final decree. The application therefore was barred 
by time, and this appeal must fail "o fa 
We disrhiss the appeal with costs. - ; 
Appeal dismissed. 
(1) [1918] I. L. R., 42 Mad., 52. 


BHOORA AND OTHERS f CRIMINAL 
SUS ree 
ver. ma 


TARA SINGH AND ANOTHER.™ . 


Criminal Procedure Code (Act V of 1898 as amended in *r923), section 137 (Vevember, g.. ° 
—Order passed in proceedings under section 133, 1n disregard of mas- IQBA e 


datory provisio n—JHegality——Sechon. 537, snapplicability of. a AHMAD, J. 
The provisions of section 137 of the Criminal Piocedure Code 
are imperative and an order passed by a Magistrate in disregard E 
of them, in proceedings under section 133 where the opposite 
e patty appeared and showed cause, is bad in law and must be set ° , 


aside. The provisions of section 537 of the Code are applicable 

merely to errors of procedure arising out of mere inadvertence 
. and not to substantive errors oflaw or to cases where there has 

been a disregard of the mandatory provisions of the Code. Ram 

andai v. Chandra Afandal, 21 C. W. N., 926, followed. ^ : 
` * Cr. Ref. No. 573 of 1926 ° 


CRIMINAL 


1936 


BHOORA 
-* 


TARA SINGH 


— 


/géai - 


Ahmad, J. 


. 


CRIMINAL REFERENCE by S. N. Duse Eso, Additional 
Sessions Judge of Meerut. ; " 


A, Sanyal, for the applicants. 
Kailas Nath Katja, for the opposite parties, 
The following judgment was delivered by — * 


IQBAL AHMAD, J.—This is a reference under section 438 of the 
Code of Criminal Procedure by the learned Additional Sessions 
Judge of Meerut, asking this court to set aside the orjer, dated the 
15th of July, 1926 passed by a Magistrate of the first class, in 
proceedings under section 133 of the Code of Criminal Procedure 
and to direct the learned Magistrate to proceed according to the 
provisions Óf section 137 of the Code of Criminal Procedure. The 
facts that have led to this reference are shortly these. An appli- 
cation was filed by two persons, Tara Singh and Balwant Singh, 
under section 133 of the Code of Criminal Procedure. Notices 
vere issugd to the opposite parties who were the applicants before 
the learned Sessions Judge. The opposite parties appeared and 
denied the allegation of the applicants that any encroachment had 
been made by them on a publicgvay. In short, they showed cause 
against the order drawn up by the learned Magistrate in accordance 
with the provisions of. section 133 of the Code. Nothing further 
appears to have been done in the case until the 7th July, 1926, on 
which day the parties stated that they would be ready to abide by 
the decision of the court after the court had inspected the locality. 
The lefrned Magistrate then inspected the locality and on the 15th 
July made his order absolute. Sectioti 137 (1) provides that if 
cause is shown against the order under section 133 "the Magistrate 
shall take evidence in the matter as in a summons case". The 
provisions of section 137 are imperative and as in this case the 
learned Magistrate has not followed the procedure prescribed by 
that section, his order is bad in law. When the opposite party 
appeared before him and showed cause and when they alleged that 
what claimed as a public pathway was not so, the learned Magistrate 
should have fecorfled evidence on the matter of the complaint as 
ina summons case. He was not justified in ignoring the clear 
provisions of section 137 of the Code and in consenting to act, so 
to say, as an arbitrator and to decide the matter simply after a local 
inspection. Consent of the parties or waiver did not vest him with. 
a jurisdiction tq proceed in the manner that he did. This was the 

, View taken in the case of Ram Mandal v. Chandra Mandal (). 

It has been argued by Dr. Katju who has appeared to oppose 
this reference, that the irregularity, if any, committed by the learne 
Magistrate is cured by section .537 of the Code of Criminal Proce- 
dure and that I ought not to interfere with thé learned Magistrate's 
order unless I am satisfied that the irregularity has occasioned a 
Failure of justice. It is to be noted that the provisions of section 


(1) -[1916] a1 C. W. N., 926. . 
s e © 
. 
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537 of the Code are applicable merely to errors of procedure arising CRIMINAL 


‘out of mere inadvertence, and not to substantive errors of law. 1946 
Section 537 has no application to cases where there has been a — 
disregard of the mandatory provisions of the Code. BHOORA 


For the reasons given above I accept the reference, set aside the TARA SINGH 
order of th learned Magistrate, dated the r5th July, 1926 and Tehat 
direct that he should proceed to dispose of the case according to ^ meg, J. 


law. 


LI Reference accepted. 
Order set aside. 
BASDEO MISRA CRIMINAL 
Versus . e . 1926 


BADAL MISRA AND OTHERS." . 


U. P. Village Panckayat Act (VI of * 1020) — Panichayat constituted under 
provisions of, a ' court"— Criminal case pending before—Transfer Pies J 
of, High Court’s jurisdiction to direct —Criminal Procedure Code, section 5 agi 
read with section 526— Letters Patent, section 22— Applicability of. 
Under section g of the Criminal Procedure Code read with 
section 526 of the same Code, the High Court has jurisdiction to 
transfer cases from vill panchayats constituted under the U, P. 
Village Panchayat Act (VI of 1920). 
. "Though the observations made in thé case of Aaw/afati Panik 
v. Emperor, 23 A. L. J. R., 897, are in the nature of obiter dicta 
still they are entitled to the greatest weight. 
Sat Narain v. Sarju, 21 A. L. J. R., gas, referred to. 
1 CRIMINAL MISCELLANEOUS application for transfer. 
Sheo Dthal Sinka, for the applicant. 
A. P. Pandey, for the opposite parties. 
G W. Dillon (Government Advocate), for the Crpwn. 
The following judgment was delivered by  , š 


IQBAL AHMAD, J.—This is an application for transfer of a case label 
under section 323 of the Indian Penal Code (Basdeo Misra complai- Ahh 
“nant v. Badal Misra and others) pending in the Panchayat at 

Sonbarsa. : 

e A preliminary objection is taken to the hearing of this applicatiqn 

by Mr. Pandey on the ground that a panchayat constituted under the, . 

provisions of Act VI of 1920 (United Provinces Village Panchayat 

Act) is nota court withip the meaning of chapter II of the Code of 

Criminal Procedure, and as it is not a criminal court within the 

meaning of that Act, section 526 of the Criminal Procedure Code has ê 
*Cr. Mis. Case No. 249 of 1926 f e : 


November, 8. 


29 e 
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CRIMINAL po application, and as such this: Court has no jurisdiction to transfer 
1936 a case pending before a panchayat 
Taea The matter was considered by a Division Bench of this Court in 
Misra the case of Sat Narain v. Sarju(!). One of the learned Judges was 
v. of opinion that a panchayat constituted under the provisions of the , 
BADAL Local Act referred to above is not a “criminal court” fand as such 
x this Court has no jurisdiction under section 526 of the Criminal 
j Siler 5 Procedure Code to transfer a case pending before a panchayat. He 
' '^' was further of opinion that section 22 of the Letters Patent did not 
' vest jurisdiction in this Court to transfer a case from a village 
panchayat. 
The other learned Judge constituting the Bench was of a contrary 
opinion. He held that the village panchayat must be deemed to be 
a court for the purpose of section 22 of the Letters Patent, and as 
such “the High Court has power under that section to transfer any 
criminal ppoceeding pending before the village panchayat to another 
vilage panchayat empowered to take cognizance thereof "'. 
The same question arose fot Consideration in the case ot Karla- 
pati Panth v. Eemperor(*") and the learned Judges constituting the 
Bench made the following observdtion :— 
" But as we had to consider at some length the question of the 
\ + jurisdiction of this Couit, we think that we should make some 
observations in regard thereto though we are not unaware that 
those observations will be in the nature of od:ter dicta. We should 
have little hesitation in coming to the opinion that a village 
panthayat constituted and held unde: Local Act (VI of 1920) is 
a 'court" and when it is dealing with a case in regard to an 
' offence" that it is a criminal court”. 
Though the observations quoted above are in T nature of obiter dicta 
still they are entitled to the greatest weight. 


The main reasons assigned by one of the learned Judges, who ' 
decided the case of Sat Narain v. Sarju, for holding that section 526 
of the Criminal Procedure Code has no application to village pancha- 
yats was that sych a, panchayat was not a "criminal court" within 
i the meaning of Chapter II of the Code of Criminal Procedure. In 
T p view of the observations quoted above to be found in Kamlapats 
`o Panth v. Emperor, the reasoning of the learned Judge who held 
that this Court has no jurisdiction to direct the transfer of a case of 
a panchayat loses much of its weight. Section 5 of the Criminal 
e Procedure Code describes that all offences under the Indian Penal 
Cade shall be “ investigated, enquired into, tried and otherwise dealt e 
* with according to the provisions hereinafter contamed”. Iam not 
sure if this Court does not “otherwise deal with offences under the 
Indian Penal Còde”, when this Court in the exercise of the powers 
yested in it by section 526 of the Criminal Procedure Code transfers 
e  acase from one court to another, and I am inclined to the view that 


(1)9[1923] 11 A. L. J. R., 915. (3) [1935] 23 A. L. J. Rs, 897. 


^ 


* 


+ " * 
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by section 5 of the Criminal Procedure Code rcad with section 526 
of the same Code, this Court has jurisdiction to transfer cases from 
village panchayats. 

For the reasons given above, I am of opinion that I have jurisdic- 
tion to deal with. matter. 

After ging through the affidavits filed and hearing the learned 
counsel for the parties I have come to the conclusion that this is a 
fit case which ought to be transferred from the panchayat court to 
some other cdhrt competent to try the same. 

I direct that the case under section 323 of the Indian Penal Code 
(Basdeo Misra, complainant v. Badal Misra and others) be transferred 
from the panchayat court at Sonbarsa to the court of the District 
Magistrate of Ballia who will make over the case for trial to some 
other magistrate subordinate to him and competent to take cognizance 
of the offence mentioned in the complaint. 


e. 
BENGAL AND NORTH-WESTERN RAILWAY (Defendant) 
VETSUS 
MATRU RAM AND ANOTHER (Plaintiffs) * 


Railways Act (7X of 1890), section ¢7 (f)—Rule 12 framed tnder-—Failure 


by Company to keep goods in custody for sx months Sale, tohen 
amounts fo- illegal compersion. 

Where out of seven wagon loads of salt sent by plaintiff eer 
the defendant Railway Company four got damaged thiough wet 
and the plaintiff having refused to take delivery, the salt was 
sold at auction by the company within six months of its arrival 
and without presenting a proper bill for wharfage to the plaintiff, 
held, that section ss of the Railways Act did not apply, that the 
auction amounted to illegal conversion and that the plaintiff was 
entitled to damages. . . 

SECOND APPEAL from a decree of BABU BAIJNATH Das, Second 
Additional Judge of Gorakhpur, modifying a decree of Banu 
JOGENDRA NATH CHAUDHRI, Subordinate Judge. 

Surendro Nath Sen, for the appellant. 

Peary Lal Banerji and Janaki Prasad, for the respondents. 

e The judgment of the Court was delivered by : ° 


DALAL, J.—This is a second appeal. Both the subordinate courts 
have held that the defendant Railway Company unlawfully converted 
the goods of the plaintiff, which were in ita custody. A consignment 
of salt was despatched from Kharaghoda (Bombay Presidency) to 
Deoria in the Gorakhpur district. Qut of seven wagon loads, four 
*8, A. No. 852 of 1924 
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got damaged through wet, when the salt was received at Deoria. The 
finding is in the appellant’s favour that the Company was not res- ^ 
ponsible for the damage. The plaintiff refused to take delivery-and 
the salt was sold at auction by the Company in October 1921. The 
salt was booked in June so the company kept tyistody of it for leas 
than six months. i 


According to the lower appellate court the Company acted unlaw- 
fully in selling the salt without giving to the plaintiff 15 days’ clear 
notice as required by section 55 of the Railways Act: * In this Court 
the counsel for the appellant was prepared to satisfy us that proper 
notice was given We did not accept this additional evidence because 
the appeal must fail on another ground. Section 55 doea not apply 
because the Railway Company never presented a proper bill to the 


. plaintiff. It did not come to any determination as to what should He 
` charged for wharfage- At one time, it was willing to give up that 


oharge, &t another time it was desirous of coming to terms over 
damages. * When the Company's demand was not a fixed sum, it 
cannot have a lien over good$ under section 55 and cannot sell to 
produce a sum equal to the demand. Moreover the entire consign- 
ment cannot be sold under the pfovisions of that section but only so 
much as would satisfy the demand. 

Failing protection of section 55, the Company ought to have kept 
custody of the goods for six months under rule 12 of the rules framed 
under section 47 (f) of the Act. This was not done and the sale in 
contravention of that rule amounted to illegal conversion. 


It was argued on behalf of the appellant that the plaintiff had not 


` get up a case of unlawful conversion. This is inaccurate. In para. 6 


of the plaint the complaint is made that the goods were sold at auction 
contrary to law. It is true that the trial court did not frame a specific 
issue on the subject but the omission has not prejudiced the appel- 
lant. It was not denied that the goods were sold within six months : 
of arrival and even of booking. 

The amount of, damage has been rightly assessed and we would 
not interfere with a matter which, under the circumstances of the 
present case, does not arise in second appeal. 

It was argued half-heartedly that salt was a perishable article and 

so the Company was authorized to sell it atonce. In fact, the. 
Company did not sell it at once but about three months after the 
arrival of the Consignment. It is clear that the Company had no 
"intention of treating salt as a perishable article. . 


We dismiss the appeal with costs. 
Appeal dismissed, 
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LACHHMI CHAND (Plaintiff) 
. UIT Sus 
LACHHO AND OTHERS (Defendants) .* 


Hindu Law— Surrender by widow in favour of next reversioner— Effect of, 
on alienations previously made—Reversioner’s right to challenge. 

The right to challenge improper alienations vests jn the next 
reversioner at the date of surrende: in his favour, but by reason 
of the fact that the accrual of that right prematurely 1s due to the 
action of the widow, he isdebarred, until the death of the widow, 

. . from challenging transfers made by her which but for the surren- 
-. ` det would have been good for her life. 

'The whole doctrine of surrender has no basis in Hindu Smritis 
but is tHe creation of judicial decision. £v 

Rangasami Gounden v. Nachiappa Gounden, I. L. R. 42 Mad, 
523, Behari Lal v. Madho Lai Ahir Gyawal, I. L. R., 19 Cal., 
236, Segu Chidambarama v. Sareddi Husainamma, [1915] Mad. 
W. N., 577, Sreeramullu v. Kgistamma, I. L. R., 26 Mad., 143, 
Singaram Chettiar v. Kalyanasundaram Pillai, [1914] Mad. W. N., 
735, Ramakrishna v. Tripurabhai, 1. L. R., 33 Bom., 88, Sahdeo 
Singh v. Ramanandan Singh, 4 A.L. J. R., 354 and Faidyunatha 
Sastri v. Savilhri Ammal, I.L. R., 41 Mad., 75 and Profulla 
Kamini Roy v. Bhabani Nath Roy I.L. R., 52 Cal, 1018, 
referred ta. x 

First APPEAL against the decree of PANDIT SHAMBHU 
Natu DUBE, Subordinate Judge of Dehra Dun. 


Narain Prasad Asthana and Durga Prasad, for the appellant. 
Kailas Nath Katju, for the respondents. 
The following judgments were delivered :— 


Boys, J.— This was a suit for sale ona hypothecation band, 
dated the 16th of February, 1910. It is unnecessary for the pur- 
poses of this appeal to set out the whole E of. the case in 
detail. It is very carefully and fully set out in. the jugdment of the 
learned Subordinate Judge to be found at'page 14 ofthe printed 
book. The facts may be stated briefly. Bakhtawar Lal, the owner 
of the estate, died leaving a widow Gangadei. Gangadei proceeded 
“to squander the estate. Upon her death Mat. Lachho, her daugh- 
ter, came into possession. For the purpose of challenging some of 
the transactions entered into by Gangadei, Mst. Lachho raised money 
by executing a simple mortgage of Rs. 5,000, on the rsth of Febr- 
ary, 1910, in favour of Baldeo Singh, of certain house property. 
On the sth of November, 1917, Mst Lachho surrendered her 
rights in the estate of her father in favour of her son Puranchand, 
the next reversioner. By that deed she stated “J hereby relinquish 

*F. A, No. 214 of 1923 e. 
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all my Mfe-interest in the movable property such as household 
goods and in the immovable property acquired and left by my 
father, Lala Bakhtawar Lal deceased, resident of Dehra Dun, and 
my son Puranchand, the reversionary heir, has, from this very 
time, f e., from the time of execution of this dedi, of relinquishment, 
acquired all the rights and interests he would have aqhuired after 
my death.” The document is printed in full at 185 of the 
printed book. . 

' In 1920 Lala Baldeo Singh died and his heir is Ifachmi Chand, 
the present plaintiff. On the 14th of February, 1922, Lachmi 
Chand instituted the present suit for sale. The learned Subordi- 
nate Judge held that the bond was not executed for legal necessity , 
and that finding has not been challenged before us. At the very 
close of the case it was further urged before him that, assuming” 
that the alienation was not for legal necessity, still a decree should 
he passed against the widow alone and the purchaser should be 
allowed to*retain possession until her death. For the defendant in 
answer to this plea reliance Was placed on paragraph 15 of the 
plaint wherein the plaintiff stated that Mst. Lachho had surrendered 
her life-estate in favour of Pura? Chand defendant, and because he 
through his guardian, £.«., his father, isa party to the bond in suit 
and is an heir to the estate left by Bakhtawar Singh and owner 
thereof, the plaintiff has a cause of action against him as well. The 
defendant contended that the surrender having. been made, the 
widow’'s,estate had been effaced. The learned Subordinate Judge 
held on this point that “the plaint clearly indicated that the life 
estate was at an end” and that this prayer of the plaintiff could not 
be granted in face of the clear statements in the plaint He added 
“if the suit had been properly framed it may have beeh possible that 
the plaintiff would get some decree, but as it is, the suit cannot 
succeed ". 

` The only question seriously argued before us was whether the 
surrender by Musammat Lachho in favour of the next reversioner, 
Puran Chand „extinguished immediately the mortgage executed by 
Musammat Lachho in favour of Baldeo Singh assuming that it was 
not for legal necessity. A second suggestion made, for the respon- 
dent, was that even if ordinarily the mortgage would not be 
extittguished, Baldeo Singh ought to be held estopped from enforcing 
his. mortgage. The suggestion was not, however, and, in our opinion, 
could not be, s&riously pressed and the case was argued really only 
en the basis of what is the correct answer to the first question. , 

As to this first question we have heard lengthy arguments which 
have been of great assistance and we have had a large number of 
authorities quoted to us dealing variously with the effect of the death 
of a Hindu widow, of her re-marriage, of an adoption made by her, 
and, finally, of surrender or relinquishment by her. The result at 
whick I have arrived can, however, be stated with , comparative 
brevity. aa 
. . A 


^ E 
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I am not satisfied that any of the authorities on the effect of 
death, re-marriage or adoption can help us very much when we 
are dealing with the effect of a surrender. There can be no 
question but that the effect of death, re-marriage and adoption is 


governed solely by ‘considerations strictly of Hindu Law; while the. 


doctrine of gurrender owes its birth to judicial decisions. These 
propositions}will not, I think, be disputed. I could not put it more 
forcibly it is stated by  Kumarswami Sastriyar, J., in 
Vaidya Natha Sastri v. Savithri Ammal('). The learned Judge 
was there considering the effect of adoption. At page 96 he said: 
“go far as reversioners are concerned their position is quite different 
from that of an adopted son”, and at page 99, “reference has been 


made to cases where it has been held that a reversioner to whom the _ 


widow surrenders the estate (and thereby accelerates the succession) 
cannot sue to set aside the alienation made by her till she dies. 
These cases have, in my opinion, no bearing or application, to cages 
of adoption by the widow. The whole doctrine of sugender and 
consequent acceleration of the estate of the reversioners has no basis 
in Hindu Smritis but has been evolved by courts of justice on general 
principles of jurisprudence. An anticipation of interest involved 
by the theory of relinquishment or the defeasance of an ulterior 
interest by the intermediate acts on the part of the widow are hardly 
contemplated by the Hindu law-givers. It is clear that the surrender 
by the widow and the acceptance of the estate by the reversioner are 
purely matters of contract." 

There are many other points which readily suggest tlfemselves 
which differentiate death from re-marriage, adoption or surrender ; 
which differentiate death and adoption from re-marriage or sürren- 
der; and which differentiate adoption from surrender. 

` To allot to each of these differences its exact value would be an 
impossible task. But the differences exist, and particularly in view 
of the further fact that the whole doctrine of surrender is the creation 
of judicial decision, I do not think it would be in the least degree 
safe to apply to surrender cases dealing with either of the other 
three incidents. . 

If the proposition which I have quoted above às stated by Kumar- 
swami Sastriyar; J. is correct, and I accept it as correct, then it 
appears to me that the question of the effect of surrender has*to be 

' approached, firstly, from the standpoint of the ordinary law which 
would be applicable to persona who were not necessary Hindus; while, 
secondly, the result arrived at must be controlled by any authoritative 
pronouncements that there may be by their Lordships of the Privy 
Council declaratory of the effect of a surrender by a Hindu widow. 

As to the first aspect, it does not appear to, me material whether 
we regard the doctrine of surrender, though imported, as now a part 
of Hindu law or not. Assuming that it is now to be regarded as 
an integral part of Hindu law, the principle has been imported by 

A s (1) I. L. R., 41 Mad., 75 at 96 and 9g. 
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judicial decisions and there’is no reason why a further complementary 
principle should riot be imported where such importation is vitally 
necessary to prevent ip certain circumstances the law being made 
use of to perpetrate flagrant fraud. 


Approaching the problem then, beyond doubt a difficult problem, 
in this way, the first question to be asked is “ what word ordinarily 
be the effect of such a surrender?" Clearly the mo 's rights 
would remain intact. If certain rights exist in A and he detracts 
from those rights by granting for valuable consideratióh a portion of 
his rights to B, he clearly would not be allowed to transfer all his 
rights to C inclusive of the rights which he had already transferred 
to B. B's rights would survive. 


Whatever early Hindu Law may have been, it is now clearl 
established by judicial decision that a Hindu widow, though her 
estate cannot be described as a life-estate, can, apart from surrender, 
adoption @r re-marriage, bind the estate in effect for her own life, 
even withoft necessity; in other words, a Hindu widow, who makes 
a transfer for consideration, cannot repudiate that gift or transfer. 


If she cannot repudiate, on What principle can it be held possible 
for her to defeat such an alienation by surrender ? 


It is important here to bear in mind steadily that the whole 
doctrine of surrender is the creation of judicial decision. It ‘was 
unknown to the Hindu Law. Applying then again the principles of 
the ordimary law, on what principle can a reversioner, who, though, 
he, of course, takes as heir to the last male holder, actually comes 
prematurely into his reversion by the act of the limited owner, claim 
to reap the benefit of what must be regarded, if the mortgagee’s 
rights are to be defeated, as the limited owner's immoral act? ` 


It is clear that a grantee cannot ordinarily repudiate the prior act 
of his grantor in favour of another person . Jt'is, of course, true 
that a Hindu widow surrendering the estate cannot be correctly 
described as Du, teed of the estate to the reversioner. The 
reversioner su s not to the estate of the widow but to the estate 
of the last male*owner. But the widow js in the position of the 
benefactor of the reversioner. It is by her act that the reversioner 
comes prematurely into his estate, and her position is, as it appears 
to me, for the present purpose at least very analogous to that of a 
grantor. ° 
e So far then I would hold that the doctrine of surrender having 
been imported into Hindu Law by judicial decision, we are entitled, 
in the absence of authority to the contrary, to import the comple- 
mentary rule, essential to the prevention of fraud, that the widow 
cannot by making a surrender defeat rights created by herself 
and creation of which was within her authority, and the rever- 
gionér cannot claim on the basis of the surrender to defeat such 
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rights. This, however, does not conclude the matter. Left at 
this point, the result would'have to be stated as follows. A widow 
has surrendered, to the person, who was the next reversioner at the 
time of the surrender, the whole of the estate as it existed in her. 
.Let us suppose that* she received from the last male owner four 
" villages A, B,4C and D, of which she has kept intact three, A, B, C, 
while she has ortgaged the village D. The whole estate existing in 
Aer at the time‘of the surrender consists of the village A, B and C 
and the equit of redemption only in D. This whole estate she 
surrenders and thereby wipes out the whole estate as existing in her. 
The next reveraioner at the time of the surrender, let us call him X, 
receives then the whole of the villages A, B and C, but only the 
equity of redemption in the village D. 


* It is clear, however, that as the next reversioner caan not from 
the widow but from, and the estate of, the last male owner, he must 
have a right to' challenge the necessity for the mortgage. The 
questions then that call for determination are, when docs«hat right 
vest in the reversioner and is it exerciseable immediately it has vested 
or at what time. 


The right to challenge is not a fight which constituted any part 


“of the widow's estate, and cannot be said to have been conferred on 


bim by the widow. It isa right which owes its origin solely to the 
fact that; he is the representative of the last male owner. That right 
must, therefore, vest in him immediately the widow bas surrendered 
her whole estate to him, that is to say, an the date of the. sugrender. 
If we were to hold otherwise and that it only vested in the next 
reversioner upon the death of the widow, it might be that the person 
who was the next reversioner at the date of the surrender, would 
not be the next reversioner at the date of the death of the widow, 
and if it were to be held that the right to challenge did not vest in 
the next reversioner at the date of the surrender, the result would 
be that the villages A, B, C and D, in the illustration which we have 
taken, would vest in the next reversioner at the date of the surrender, 
while the right to challenge the mortgage would vest in a different 
person who happened to be the next reversioner aj the date of the 
widow's deatb. This would be obviously impossible and further in 
direct conflict with the proposition clearly established by judicial 
decision that the whole of the rights of the last male owner vedtin 
the next reversioner at the date of the surrender. It would be 
impossible to hold that the inheritance was divided, some of the 


rights going io the next reversioner at the date of the surrender ande 


other rights going to the next reversioner at the date of the death 
of the widow. Itis clear, therefore, that the next reversioner at 
the date of surrender has wested in him not only the rights in the 
villages A, B and C and the equity of redemption of the village 
D, but also the right to challenge the necessity for the mortgage. 


How then are we to reconcile these two propositions, that the 
. ry 
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right to challenge the mortgage vests in the next reversioner at the 
date of the surrender and, secondly, that the person, that is the next 
reversioner at the date of the surrender, who had benefited by the 
act of the person surrendering, the Hindu widow, cannot claim to 
defeat the rights given to a third party by tie person by whose act, 
he himself prematurely comes into the estate? 


They do not seem irreconcilable. It is in rdance with 
judicial principles to hold that a right though vested in a particular 
person at a particular date cannot for a particular r be enforced 
by him immediately. 

There is therefore nothing in conflict with judicial principles in 
holding that.the right to challenge the mortgage vests in the next 
reversioner at the date of the surrender, but that, by reason of the 
fact that the accrual of that right prematurely is due to the actior of 
the widow, he is debarred, until the death of the widow, from 
challenging transfers made by the widow, which but for the surrender 


"would haye been good for the widow's life VIDE: of course aside 


any question of re-marriage or adoption). 


I would, therefore, answer the question by saying that Puran Chand 
became entitled, so far as this ase is concerned, to the estate of the 
last male owner, his grandfather Bakhtawar Lal; but that the mortgage 
in favour of Baldeo Singh will hold good till the death of Musammat 
Lachho, upon which occurring he will have the right to recover 
possession of the property, the question of absence of legal necessity 
having been already determined in his favour by the Trial Court 
in this case and not having been challenged before us in appeal. 

- A corollary of this last proposition is that the plaintiff Baldeo 
Singh is entitled to enforce his mortgage as valid during the life-time 
of Musammat Lachho. 

Before concluding I would note that we have, of course, been 
referred to the case of Gosnden v. Gounden (‘). If I thought that 
case applicable to the facts before us, there would of course be an 
end of the ‘matter ; but there is not, in my opinion, in what I have 
said above, any teparture from the rule laid down by their Lord- 
ships. Their Losdships laid down the rule that “ the whole estate" 
must be regarded as vesting in the reversioner and that the widow 
must be regarded as “ wholly effaced”; but the language used must 
surely be read in the light of the facts which their Lordships weré 
considering. ‘That was a case in which the widow had surrendered 


only a portion of the estate which remained in her. In that case 


the widow had not surrendered her whole estate and had not wholly 
effaced herself. In the present case she has surrendered her whole 
estate and has wholly effaced herself She does not claim to have 
any rights remaming in her after the surrender: nor does anybody 
claim to have any rights through her created by her after the 
surrender. 


(1), I. L. R., 42 Mad., 523. ° 
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SULAIMAN, J.—The question whether a surrender by a Hindu 
widow in favour of the next reversioner can affect previous aliena- 
tions by her is not free from considerable difficulty. In cases of 
ordinary limited owners or owners of life-estates, it is obvious that 

»the surrender can eüly be of the interest which remains in the 
qualified own after the alienations, and can therefore in no way 
affect those tions so long as the limited or.life-estates last. It 
would also app&ar unjust and highly inequitable that a limited owner 
should by her*own voluntary act destroy the validity of her own 
alienations during her lifetime. Looked at from this point of view, 
it should seem at first sight that in spite of the surrender made by 
& Hindu widow, the reversioner who succeeds, cannot during her 
life-time challenge alienations made by her on the ground of want 
of degal necessity. - : 

On the othér hand the estate enjoyed by a Hindu widow is not 
an ordinary limited estate and is in no sense 4 life interest. Here 
position is distinctly peculiar and it is necessary to confider how 
fer the analogy of surrenders by other limited owners can apply to 


It has been repeatedly stated in numerous cases that the 


widow's interest in her deceased husband's property is not a life 
interest. I need only quote a passage from Lord Dunedin’s judg- 
ment in Rangasami Gounden v. Nachiappa Gounden (7) : 


"It has often been noticed before, but it is worth while to 
repeat, that the rights of a Hindu widow in her late husband's 
estate are not aptly represented by any of the terms of English 
Law, applicable to what might seem analogous circumstances. 
Phrased in English Law terms, her estate is neither a fee, nor an 
estate for life, nor an estate tail, Accordingly one must not, in 
judging of the question, become entangled in western notions of 
what a holder of one or other of these estates might do ”’. 


When she holds no estate for life it would be incorrect to say that 
an alienation made by a widow holds good at least for her life-time. 
There are many ways recognised by Hindu Law in which a widow's 
estate may terminate before her actual death. , For, instance, it 
terminates by her adopting a son or may terminate by re-marriage. 
The more correct way of stating the law would be that an alienation 
made by a Hindu widow holds good so long as her widow'a estate 
subsists. That surrender is another mode by which a widow's estate 
can be terminated, must in view of the pronouncement of their 
Lordships of the Privy Council, be accepted without question. In 
Begari Lal v. Madko Lal Ahir Gyawal (*), Lord Morris said : 


'" It may be accepted that, according to Hindu Law, the widow 
can accelerate the estate of the heir by conveying absolutely 
and destroying her life estate. It was essentially necessary to 
withdraw her own life estate so that the whole estate should get 
vested atonce in the grantee ". 
(1) LL R., 41 Ex E m 531. ° 
. (2) I, L. R, 19 Cal, . 
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CIVIL In this passage however her estate is called a “life estate ” and 
jose is said to be ‘conveyed’ and the reversioner, in whose favour the 
— surrender took place, a “grantee”. In the recent case of Gounden 
LACHHMI y Gounden (1) Lord Dunedin, before quoting the above passage, 
CHAND : 
remarked : . 


v. 

LACHHO “It is settled by long practice and confirmed by decision that 
a Hindu widowcan renounce in favour of the ne t reversioner, 
if there be only one or of all the reversioners ngarest in degree, 
if more than one at the moment. That is to say she can, so to 
speak, by voluntary act operate her own death "' 

If surrender is one of the ways in which a widow's interest 

terminates it would be difficult to say that although the estate has 

terminated previous alienations made by her continue to hold good 

80 long as she, is notactually. dead. The act of surrender involves 

; a total destruction of her entire interest. In the words of Lord 

eDunedia 


" it*is the effacement of the widow—an effacement which in other 
ciicumstances is effected By actual death or by civil death—which 
opens the estate of the deceased husband to his next heirs at 
that date’’ 
The effect of itis surrender therefore is to open out the succession 
immediately. The reversioner in whose favour the surrender takes 
place is not really in the position of a grantee or transferee from 
the widow, but succeeds to the estate in his own right as the 
immediate heir, his succession having been accelerated by the act 
of the widow." He does not derive title from the widow but derives 
title from the last male owner though his inchoate right has'become 
matured on account of the widow’s act. He is under an obligation 
to the widow who has conferred a benefit on him by removing the 
obstacle of her own life, but the succession, once accelerated, has : 
opened out to him by virtue of his position as the then heir. The 
logical result of this conclusion must be to place him in the same 
position for the purpose of challenging improper alienations as that 
of an ordingry meversioner who has succeeded on the death ofa 
widow. i 


I find great difficulty in discovering any true basis for holding 
that though the reveraioner in whose favour the surrender has taken 
place has succeeded to the estate of the last male owner and derives 
title from him, he is nevertheless estopped from challenging alien- 
ations macle by the Hindu widow during her lifetime as if he 

F were a grantee from her. A grantee undoubtedly cannot question 
* the act of his grantor, but the reversioner is not in the true sense 
of the word a grantee atall. He is certainly not a grantee from 

the widow of any interest in the property which she has previously 

sold away, as no interest is left in her. If he were a grantee he 
would not only have been estopped from challenging the alienation 

(1) E L. R., 42 Mad., 523. 
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during the lifetime of the widow but would also have been equally 
estopped from challenging it after her death. That admittedly 
cannot be the case. It seems to me that it would be inconsistent to 
say that the estate of the widow has been destroyed and the whole 
estate has become yésted in the next reversioner, and yet in order 
to repudiate improper alienations this réversioner must wait till the 
widow has died. It would be saying in the same breath that the 
widow is civili dead, and yet remains an obstacle jn the way of the 
reversioner till&he actually dies 


As Lord Dunedin remarked, “there cannot be a widow who is 


partly effaced and partly not so”. Her effacement must be com- . 


plete and not partial. The whole estate must therefore vest in the 
reversioner entitled to succeed on the date of her effacement, that 
is*to say, on the date of the surrender. Other reversioners who 
may be entitled to succeed on the death of the widow later on would 
have no /ocns standi to challenge ber alienation, as no paft of the 
estate would vest in them atall.. The effect of the $urrender 
involving the effacement of the wow and the extinction of her 
estate necessarily wipes out all the lines of reversioners and makes, 
the ‘immediate male reversioner a fre$h stock of descent. 


Now an alienation made by a widow is binding at least on her. 


It is, therefore, not possible to say that in spite of her own alienation 
she still retains a right to challenge it, which she may surrender to 
the next reversioner.” No such right is retained by her at all. The 
right to challenge devolyes on the reversioner not because*of the 
surrender made by her but because of the position he occupies as 
the representative of the last male owner. I have, therefore, great 
difficulty in agreeing with what Sadasiva Aiyar, J. said in Segu 
Chidambarama v. Sareddi Husainamma (°), vis., 
"that the absolute estate vested in her becomes by her alicna- 
tion for her own purposes divided into two estates (1) a life 
estate enjoyable by the purchaser during her lifetime and (2) a 
reversionary estate to be enjoyed after Aer Hifetime, both of 
which estates or rather the total of which belonged to her hus- 
band at his death ". : 
Idonot think tbat the effect of an alienation is to split the estate 
up into any such two parts,or to give to the alienee an intergst 
necessarily co-extensive with her lifetime. The reversionary right 
to challenge it is no part of the widow's estate at all, and therefore 
could not be surrendered to the reversioner. 


eIn view of ‘the above remarks it is very difficult for me to find 
any sound basis for holding that the right to challenge the alienation 
which has devolved upon the reversioner on his succession remains 
in abeyance ao long as the Widow is alive When this right has not 
been acquired by the reversioner from the widow it is difficult to 
see on what rule of equitable estoppel the reversioner cannot 
y e (1) [i915] Mad. W. N., 577 at $579. 
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exercise his right to avoid the alienation. 


Whether the foundation of the doctrine of surrender can be 
sought in certain texts of the Smritis or whether it is a judge“made 
law engrafted on the Hindu Law need not,now be consideréd. 
Having become a part and parcel of the Hinda Law, the doctrine 


‘must be applied consistently with the other principleg of that law, 


and not independently of them. Accordingly, if suKrender really 
amounts to her civil death, a destruction of her widgw’s estate and 
an effacement of the widow herself, alienations e by her, if 
improper, must also automatically become voidable at the option 


_of the reversioner. This appears to me te be the only logical result 


of the reversioner’s position. If the: question were res fulepra, 
I would have unhesitatingly held so. .... hs 


One cannot however shut one's eyes to the fact that to allow 
voluntary surrenders by widows in favour of her own daughter, 
flaughter’g son, or other near reversioners to defeat all previous 
alienations by her, may be opening a wide door for fraud. In the 
case of Sreeramnulu v Kristamma (') Bhashyam Ayyangar, J. 
remarked : . i 


te 


a person dealing with a widow reasonably calculates that the 
alienation will hold good, at any rate, during her lifetime ” 
and would find himself defrauded if subsequent to the transfer the 
widow suddenly surrender the estate to her own daughter or 
daughter's son. In view of the notions which exist at present, this 
would "certainly be so. The effect of holding that such surrenders 
can automatically put an end to previous alienations would be to 
revolutionise the conception which has atany rate so far prevailed. 
There 18 plenty of authority i in support of the view that the surrefider 
is subject to the previous alienations. ‘In’ the casé of. Singaram 
Cheittar vy. Kalyanasusndaram Pillai e Wallis, C. J. and 


-Hannay, J. held that 


"jit seems clear that a widow, cannot, by relinquishing her 
widow's pe to the ieversioner affect the validity of alien- 
aon made by her before such relinquishment which, though 
not binding*on the reversioner, were binding on her for life ” 


Similarly another Bench of the Madras High Court, in the case of 
Kattapalli Subbamma v. Jatavallabhula Subramanyam (°), held that 


I 


a surrender by a Hindu widow of her interest in her husband’s 
estate if favour of the nearest male reversioner cannot affect 
alienations, which were made by her prior to the surrender and 


which though not binding on the reversioner were binding on 
her for Hie”, - 


In this last-mentioned case Salei Ayyar, J. based .his 
decision mainly on the observations of Bhashyam Ayyangar, J , 
(1) [1902] I. L. R., 26 Mad., 143 at 155. 
e PES (13) [1914] Mad. W. N., 735 ; 36 In. Cas, 1, 
m. 1915] I. L. Re 39 Mad, 035. — , 
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in Sreeramulu v. Kristawma (+) and the judgment of Wallis, C. J. Civit 
and Hannay, J., quoted above. Napier, J., however, treated the Taió 
widow as an assignor and the reversioner as an assignee and held — 
that ‘the theory that the surrender by an assignor could invalidate LACHHMI 
legal rights obtained'by an assignee was contrary to equity and 5 
good conscience. He held that alienation for life should'enure, LACHHO 
and the rest &f the estate merged into the reversioner and declined e jsman J 
to accept an} extension of the reversioners right beyond this. 
The case of Sreeramulu v. Kristamma was a case of adoption 

and was dissented from by the Bombay High Court in Rama 

Krishna v. fripurabai (*), was doubted at Allahabad in Sañdso 

Singh v. Ramnandan Singh (*) and has since been overruled by 

the Madras High Court itself in Vatdyaxatha Sastri v. Savitkri 

Ammal (*). Lam unable, as Napier, J. did,. to treat the possession 

of the reversioner as that of an assignee of the estate from the 

widow. The doctrine of estoppel based on the principle wf grant 

is therefore not applicable But even in the Madras Full Bench 

case Wallis, C. J. felt considerable reluctance in differing , from the 

judgment of Bhashyam Ayyangar, J: because he POCENI that there 

was much to be said for the : 


“view that a Hindu widow should not be TONTE when in the 
exercise of such powers of disposition she has alienated for 
consideration her interests in whole or in part, to abridge the 
interest which she has parted with and derogate from her grant 
by the subsequent exeicise of a power of adoption which she 
is not under legal duty to exercise” Piae 


Kumaraswami Sastriyar, J., at sige 99 in distinguishing , Cases 
of surrenders put. the whole argument in forceful and terse 
language: = 

“The whole doctos of surrender and consequent RERA 
of the estate of the reversioners has no basis in Hindu Smritis 
but bas been evolved by courts of justice on general principles of 
jurisprudence. ...... csse ” [t is clear 
that the suriender by the widow and the acceptance of the estate 
by the reversioner are purely matters of contfact. ?............ 

To a voluntary relinquishment by the widew based on no con- -* 

siderations of duty to her husband or spiritual benefit, courts 
have very properly refused to annex the right to defeat aliena- 
+ tions made by her which would enure longer but for hei 
voluntary act. As between the widow, the prior alienee and 
the reversioners claiming title under a subsequent surrendei . 
the alienee has a clear equity to retain possession and the fruits. 
of his purchase till at least the widow dies". ' P 
The attempt to invoke the principles of equity is not however 
laid on sure foundation. For if the law is once madc clear, any one 
who chooses to take property from a qualified owner without valid 
necessity, takes it subject to the risk of losing it if the widow's : 
2 [1902] I. L. R., 26 Mad., 143. $2 Hos I, L. R., 33 Bom 88. 
3) L|1:907 9 4 A. L. J. R., 354. 4) [1917] I. L. R., 41 Mad., 75. 
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estate terminates, earlier than he expected, in any of the ways 
recognised by law. It is difficult to see why equity should help a 
man who enters into such an uncertain transaction with his eyes 
open. 

The only oie: case in which this question arose directly ig the 
case of Prafulla Kamini Roy v. Bhabani Nath Roy (!) 4 Walmsley, J. 
and Page, J differed in their views, the former holdfhg that a gift 
by a Hindu widow in spite of a surrender of the es would hold 
good for the widow's life, the latter holding that the reversioner 
immediately after the surrender became entitled to recover possession 
from the donee, Although much of the reasoning adopted by Page, J. 
appeals to me and is in accord with my personal opinion, I feel 
reluctant, in the face of the other authorities to the contrary, to 
extend the power of the widow to invalidate her own alienations by*a 
voluntary act of her own for which there is no religious obligation on 
ker. The position of a widow who has surrendered the estate is not 
quite analegous to that of a widow who has adopted a son or who has 
re-married. Adoption when dfrected by her husband is considered 
to be a religious obligation, the Lp ips of which is conducive 
to conferring a spiritual benefit on the deceased and to-perpetuate his 
line. A re-marriage, when not permitted by custom, takes the widow 
out of her husband’s family altogether and deprives her of the 
privileges to which she may have been entitled. A surrender, 
however, is a purely voluntary act and it may be with or without 
considegation. It would therefore by no means work any hardship 
if a condition is imposed (though, I am afraid, with a certain amount 


. of inconsistency) by courts, which have engrafted this doctrine on 


Hindu Law, that surrenders must be subject to previous aliena- 
tions made by her. The reversioner who' per8Uades the widow ‘to 
efface herself may be allowed to take the estate which remains in her 
possession immediately, and then after her death to avoid alienations 
which would have been voidable at the instance of a reversioner 
succeeding in natural course. 

In view of thejast considerations I am not disposed to differ 
from the conclusion arrived at by my learned brother. 


Bv THE COURT. —Allowing the appeal and setting aside the 
decree of the lower Court, in lieu thereof we grant the plaintiff a 
decree under Order 34, rule 4 against the defendants 1 and 2 ‘for. 
Rs. 15,000 with 6 per cent. interest from the date of suit and costs 
of both Courts. * 


The defendants will have the usual six months from this date 


* for payment of the said amount and in default of payment the 


mortgaged property will be sold subject to the right of Puranchand 
and his heirs to recover possession upvn the deith of Musammat 
Lachho. 1 


3 Appeal allowed. 


(t) I. L. R., $2 Cal, 1018. ä 
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SHIAM LAL (Plaintiff) ` 
ar versus ‘ 
GIRRAJ KISHORE AND OTHERS (Defendants) * 


Civil Procedu Code, Order 21, rule 73—Effect of—Property sold in 
execution ofdecree—Decree-holder's pleader's clerk not debarred from 
purchasing. 

Under the terms of Order a1, rule 73 of the Civil Procedure 
Code, a cierk of a pleader of a decree-holder is not debarred 
“from purchasing property sold in execution of the decree. 
Alagirisami ond others v. Ramanathan and others, 1. L. R., 10 Mad., 

* arr, referred to. 

Rule 73 is intended to prohibit all those who have anything 
to do with the machinery of the sale.having any interest, direct 
or indirect, in the result of the sale. e 
SECOND APPEAL from a decrte of BABU KASHI PRASAD, 
Additional Subordinate Judge of Aligarh, confirming a decree of 
MAULVL MUHAMMAD AHMAD AN§arl, Munsif of Havali. 


Skitam Krishna Dar-and Benod Behari Lal, for the'appellant. 
Hasari Lal Kapoor, for the respondents. 
The judgment of the Court was delivered by 


Boys, J.—Shib Singh and his brother got a decree (No ,202 of 
1912) for costs for Rs. 56 against Fateh Singh: This same Fateh 
Singh had a revenue court decree (No. 28 of 1916) for Rs. 189-11-9 
against Shib Singh and his brother. Shib Singh proceeded to 
execute the decree and“attached the decree No 28 of 1916 of Fateh 
Singh. It was put up for auction, and one question that has been 
argued before us in this case is whether that was, in view of the 
terms of Order 21, rule 53, a proper procedure. At the sale the- 
property was purchased by 'Shiam Lal, the present appellant here, 
for the sum of Rs. 50. Shiam Lal was the clerk of a pleader of 
Shib Singh. No objection was made by either Shib Singh or by 
Fateh Singh to this purchase by Shiam Lal, that is to say, neither 
of them 1aised an objection that under the terms of Order 21, 
rule 73, Shiam Lal, as clerk of the decree-holder's pleader,*was 
prohibited from purchasing. This is another question with which 
we are concerned. Subsequently, Shib Singh actually withdrew 
the Rs. 50. Next come the proceedings which are alleged bye 
the present appellant to bave been, and which indeed appear 
to have been fraudulent Fateh Singh, notwithstanding the 
fact that his decree (No. 28 of 1916) had been sold, pro 
ceeded to execute it against Shib Singh. What exactly then 
followed has not been made very clear; but it’ is clear 


* S, A. No. 858 of 1934 " 
P ; 
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CiviL enough for the purposes of the present appeal that Shib Singh 
1936 objected, and in the event Fateh Singh and Shib Singh compromised 
the matter on certain terms, with which we are not concerned. Some- 
SELM AM LAL time afterwards was instituted the present suit. Shiam Lal did not 
Ginray proceed to execute the decree against Fateh Singh, which he had 
KiSHORE purchased, but sued Fateh Singh and Shib Singh for recovery of 
Boys, J: the whole .of the amount of that decree as on the.dite of the com- ` 
| + promise. This sum he claimed from Fateh Singh alge, but in the 
alternative he claimed Rs. 50 from Shib Singh and the balance from 
Fateh Singh. Shib Singh made no defence. FatehSingh set up the 
defence that the purchase by Shiam Lal was a nullity, relying upon 
Order 21, rule 73 and urging that a pleader’s clerk could not buy 
at the auction sale. This defence found favour with the trial court. 
On appeal the lower appellate court not only agreed in this view but 
went on to hold that in view of the terms of Order 21, rule 53 a 
decree ghat has been attached could not be sold and the procedure 
provided by Order 21, rule 53 must be followed. Shiam Lal appeals 
to this Court, urging that the view of ine lower appellate court on 
both points was wrong. 

The case first of all came béfore our bostes Mr. Justice Mukerji 
who referred itto a Division Bench in regard to the effect of Order 
21,rule 73. He pointed out that the question is not covered by 
any authority and we fully agree with him that it’ is an important 
point in relation to the conduct of legal practitioners’ clerks. He did 
not refer the question of the effect of Order 21, rule 53 no doubt, 
because he had already expressed his views in 85 Indian Cases, p. 660, 
but at the same time he referred the whole case and we.have to 
deal with it. 

To consider first the effect of Onder 21, ‘rale 73. ‘we are unable 
to hold that in the ordinary meaning of the lan e a clerk of a 
pleader is a person who has “duties to perform. in, connection ue 
the sale." First of all, reading the words “or other person," i 
connection with the words “no officer" it appears to us that se 
73 is intended to prohibit all those who have anything to do with the 
machinery of the sale having any interest in the result of the sale. 
- That interest mist not be direct or indirect, but we cannot find 

. in this case that there 1s any suggestion beyond that Shiam Lal was 
his clerk, that the pleader had an interest in the purchase. We 
are not, therefore, concerned with the fact that in one aspect thé 

. pleader himself-may be regarded as an officer of thecourt, though we 
e may note -that it has been held in A/agirtsami v Ramanathan p 
*. that the corresponding section then in force did not prevent a pl 
from purchasing We are, however, only concerned with the sd 
of a pleader's clerk and we are unable to, hold that he was debarred 
from purchasing by the terms of Order 21, rule 73. 





.c We turn now to the second point, whether in view of Order 
21, »ule 53 the sale was a nullity. At the outset, we may say that 
(1) [5886] I. L. R., ro Mad, 111. (J 
. * 
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this-question does not really in the peculiar circumstances of the 


case call for determination. . As regards Shib Singh the clear 


facts are that the sale took place at his own instance and but for 
his action never would have taken place and, further, he himself 
^ reaped the benefits af that sale in that he became entitled to, and 


did actually withdraw the Rs.50 purchase money paid by Shiam ` 


notice of thi sale. The ‘counsel for Fateh Singh’s representative- 
in-interest her@ admits that no objection has been taken hitherto that 
Fateh Singh had no notice of that sale. Nor is he even in a posi- 
tion to substantiate such an assertion here. Neither at the sale, nor 
subsequently has Fateh Singh made any attempt to object to the 
purchase by Shiam Lal. It appears to us clear then beyond doubt 
that neither Shib Singh nor Fateh Singh can be allowed to object 
to the sale in the present case. 


We think, however, as the point has been argued before us, 
that it is desirable to express shortly our views as to the effet 
of Order 21, rule 53. In the case decided by Mr. Justice Sulaiman 
and Mr. Jüstice Mukerji, reported in-84 Indian Cases, p. 660, 
reliance "was placed on the termes of section 60 of the Code of 
‘Civil Procedure, and it was noted that the Schedüle of which 
Order 21, rule 53 constitutes a part only deals with procedure. Of 
course, in one sense section 60 also only deals with procedure; but 
there is a clear distinction between the sections of the Act and the 
Schedule, which can be altered or added to at any time by the various 
High Courts. If it were, therefore, necessary to decide the pbint, we 
‚would not be prepared to differ from the view “expressed in that case. 

The result is that allowing the appeal, we set aside the decrees 
of the courts below, and decree the plaintiff’s claim .for recovery of 
the whole amount as due under the decree No. 28 of 1916 from 
Fateh Singh alone. The appellant will have his costs throughout 


Appeal allowed. 


Lal. As to ls Singh, he also must be presumed to have had due 


 ALIBAHADUR BEG AND ANOTHER (Petitioners) ` 
ver sus ; 
-~ BAFI-ULLAH alias KHALIL AND OTHERS (Opposite parities) + 
Cmi Procedure Code, Order 22, rule r0— When tnapplicable—Death of « 
judgmeni-debtor after passing of preliminary decree——No application 
for substitulion within prescribed time— Effect of. 

Where the judgment-debtor died after the passing of the pre- 
liminary decree and no application was made for substitution 
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prior to the application for final decree, A4e/7, that as an appli- 
cation under rule 4 was barred, rule ro could nottapply, and the 
right to sue, which includes the nght to continue the' suit, surviv- 
ed. Tula Ram v. Tukaram, 64 In. Cas., 307, referred to. Lakshmi 
Achi v. Subbarama Ayyar, I. L. R., 39 Mad., 488 and Dakoju 
Subbarayudu v. Musti Rama, Dasu,' 68 In, Ca., 942, followed. 


: Esq., Additional Subordinate Judge of Shahjahanp 


, confirming : 


EXECUTION SECOND APPEAL from a decree of PA AHMAD . 


a decree of BABU BANARSI DAS KANKAN, Munsif di Tibar. 


Uma Shankar Bafpat, for the appellants. 
Mushiag Akmad, for the respondents 
The judgment of the Court was delivered by 
PULLAN, J.— The question arising for decision’ in this second 
appeal is whether the suit has abated as no application was made 
for substitution within the time prescribed after the death of the 
judgment-lebtor, A preliminary decree for sale in this mortgage 
‘suit was dated the 13th of May, 1920. The judgment-debtor died 
in July 1920 and admittedly fo application for substitution was 
made prior to the application for final decree on 12th of May, 
1923. It has been argued tina case of this kind Order 
22, Rule 4 does not apply because of the use of the words “right 
‘to sue", and rule 10 is more applicable to this case. This view 
is based upon a decision of the Nagpur Court to which we have 
been referred, Tula Ram v. Tukaram (). But we do not find 
ourselves in agreement with the reasoning in that decision. In 
our opinion the law has been more correctly laid down by the 
Madras High Court, in Lakskmi Achi v. Swbóarama Ayyar (*) 
anti in a later ruling in Dakoju Subbarayugdu v. Musti Ram Dasu(*). 
Mutatis mutandis the observations of the iearned Judges in 
that case are applicable to the one before us. They pointed out 
that rule ro can only apply when an application under rule 3, here 
rule 4, is barred. In that case every condition required by rule 
3 was present and here every condition required by rule 4 ia present. 
The judgmeptdebtor died after the passing of the preliminary 
decree and the right to sue, which mcludes the right to continue 
the suit, survived. The appeal is dismissed with costs. 


Appeal dismissed. 

° E . 

(1) [1920] 64 Ind. Cas., 307. 

(2) [rois] I. L. R , 39 Mad., 488, 

. (3) [1922] (8 Ind. Cas , 942, 1 
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THE SECRETARY oF STATE For INDIA IN COUNCIL 
. (Opposite-pariy) 


. : 
s VETSHS 


MOHAMMAD ISMAIL KHAN AND OTHERS (Applicants). * 


Land Acquiss Act (r of 1804), section 24, clause (3)— Proper con- 
struction of Land acquired. for opening new market—injurions affec- 
tion of owner's market already existing on separate land—Compensation 
— When owner excluded from claiming. 


Under section 24, clause (3) of the Land Acquisition Act, the 
owner of land. acquired for opening a new market, is excluded 


market on another land. The word " him " used, in clause (3) 
of section 24 can only relate "to the person interested” men- 
tioned in the preceding clause, i.¢., the claimant.— PeP WALSH, ` 
A. C. J. and PULLAN,J., DALAL, J. dissenting. bd 

= . 


The Collector of Dinajpur v. Girija Nath Roy, I. L. R., 25 
Cal, 356, Rameshar Singh v.gThe Secretary of State for India, 
I. L. R., 34 Cal., 479, Gurudas v. The Secretary of State for India, 
18 Cal. L. J., 244, Essex v. The Acton Local Board, [1889] L. R., 


14 App. Cas., 153, Zn rethe Stockport Ratlway Co., 33 L. J, Q. B. - 


251, Metropolitan Board of Work v. McCarthy, L. R,7 H. L., 
243, Hopkins v. Great Northern Railway Co., I. L. R., a Q. B. D., 
224 and Jy re Stockport Zimperley and Altrincham Railpay Co., 
33 L. J., Q. B, 251, referred to. — 


FIRST APPEAL from a decree of D. C. HUNTER Eso, Dis- 
trict Judge of Bulandshahr. 


G. W. Dillon, for the appellant. 
Surendro Nath Sen and S. N.. Gupta, for the respondents. 
The following judgments were delivered :— 


DALAL, J.—The Secretary of State for India ine Council bas 
appealed from an award of the District Judge‘of Bulandshahr under 
section 26 of the Land Acquisition Act (1 of 1894). The learned 
Government Advocate on behalf of the appellant accepted | the 
correctness of the market value of the land assessed by the learned 
Judge at Rs. 1,800. Exception was taken to the amount of Rs. 6,200 
` awarded by the court under the provisions of section 23, clause 4 
of, the Act which lays down that in determining the amount of* 
compensation to be awarded the court shall take into consideration 
the damage (if any) sustained by the person interestcd at the time 
of thé Collector's taking possession of theland, by reason of the 
acquisition injuriously affecting his other property, movable or 
immovable, in any other manner. The purpose for which the Jand 
was acquired was stated in the publication under section 6 of the: 

b y x *F. A, No. 356 of 1923 i 
e, ^ 23 : 
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Act to be the establishment of a market, It so happens that the 
applicants have already gota market of theirown on land which 
has not been acquired and which isata distance of about half a 
mile from the land acquired. The learned Government Advocate 
very rightly conceded that the applicants’ owre market will suffer 
by the establishment of another within a distance of half a mile. 
What he urged was that even if the applicants’ income from their 
market was reduced on account of the establishment of Govern- 
ment market, the ‘damage was prospective and did not fake place “at 
the time of the Collector’s taking possession of the land". Accord- 
ing to him, at the time of taking possession there was no market 
on the acquired land, and consequently na damage had been suffered 
by the -applicants at that time. The second contention is that the 
court was barred from taking such damage into consideration by 
reason of the third clause of section 24 of the Act, which precludes 
the consideration of any damage sustained by the person interested 
in the land which, if caused by a private. person, would not render 
such person liable to a suit. ^ 


The first objection is easily answered. The Act requires that 
the Government shall proclaim €&he purpose for which the land is 
to be acquired, and there can be no doubt that as soon as this 
purpose was proclaimed the market value of the applicants’ market 
was reduced by the fear thatits income would suffer diminution 
by competition of the new market This was damage sustained by 
the applicants at the time of the taking possession by the Govern- 
ment of the acquired land. There is nothing prospective or uncertain 
about it. It is quite possible that the new market may provea 
failure and the applicants’ old market may retain its custom. Those 
are considerations for the future. What the Court has to see is 
whether à prudent man desiring to purchase the market would be 
influenced or not and would offer a lower price or not because of 
the alarm caused by the threatened opening of a markt on the 
acquired land by Government. ‘It stands to reason that the acquisi- 
tion of this land by Government with the intention of establishing a 
market thereón wil reduce the sale value of the applicants' market. 


On a summary "cohsidenkdan the second objection of the learned 
Government Advocate raises difficulties in the way of the applicants. 
The’way the learned Government Advocate argued was this: Suppose 
the acquired land had belonged to a neighbour A of the applicants and , 
A had opened a marketon this land in competition with that of the appli- 
*cants, the applicants would have had no right to sue. In our opinien, 
the difference is that the land did not belong to the Government, and 
itis the power of the statute which enables the Government to open 
the market. There can beno doubt that mnder the English law com- 
pensation would be allowed. In Essex v. The Acton Local Board (?) 


the land was desired to be acquired for sewage works under statutory 


(1) ad L. R, 14 App. Cases, 153. R 
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powers incorporating the Lands Clauses Consolidation Act, 1845 civi 
Evidence was given that the existence of sewage works, eun if 1946 
conducted so as not to create an aciionable nuisance, depreciated the — , 
market value of the appellants’ other lands for building purposes. pel ue 
The acquired land was let on long-building leases; of the other lands STATE ror 
part was in hand, and was let for short periods for brick making. INDIA IN 
The land takqn was separated trom the other lands, in part by other Boers 
- property of appellant’s, and in part by a railway. The jury gave MOHAMMAD 
a verdict, in addition to the value of the land taken, for a further ISMAIL 
sum or damage sustained by reason ofthe injuriously ‘affecting the, SEA 
other lands by the exercise of the respondents’ statutory powers. It Dalal, J. 
was held by the House of Lords that the jury was correct in awarding 

the further sum, as compensation might be awarded for damage to 

he sustained by reason of the injuriously affecting the appellants’ 

other lands, not unly by the construction of the sewage works but by 

their use It was further held that the damage was not too remote 

to form the subject of compensation, even though no nuisance might 

be cdused- This decision approved of the decision in Zm re The 

Stockport Railway Company (^) : 


The learned Government Adfocate argued that those cases 
depended on the special wording of the Lands Clauses Consolidation 
Act, 1845, and that their application to India was specifically prevented 
by the third clause of section 24 of the Land Acquisitión Act (t of 
1894). We do not agree with this argument. In t900 a Full Bench 
of the Calcutta High Court in Gurudas v. The Secretary of State 
for India in Council(*) held that the principles of these ° English 
cases were applicable to the Indian Act. In that case the appellants 
contended that as the Municipality had only taken a portion of théir 
land and intendéd ty use the portion go taken for the purpose of 
erecting thereona sewage discharge depot, their adjoining lands would 
be injuriously affected and they claimed compensation for such 
injurious affection. Tbe claim appears to have been opposed by the 
Secretary of State for India on the same ground asis put forward here 
that the English cases on the subject were notapplicable. Thelearned 
Chief Justice, in delivering the judgment of the ‘courf, said (p.247): 


" Now I come to the question of injurious affection, and I think - 
Iam doing no injustice to the argument of the learned senior e 
Government pleader, when I say that although there is a «slight 
distinction in the language of the English Land Clauses, Act in the 
section relating to injurious affection “as compared with the 
language of section 23, sub-section (4), of the. Land Acquisition 
Act of this country, he felt that he could not successfully contepd 
as a matter of law that the principle laid down in the case of* 
Essex v. The Acton Local Board, [1889] L, R., 14 App. Cases, i53, 
and other similar cases in the Courts of England, was not appli- 
cable to the case now before us. In my opinion that principle 


is applicable otherwise it would be difficult to see to what class of * 
j (1) 33 L. J., Q. B., 351. . 
° (2) [1900] 18 C. L. J., 244. 
e e. 
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cases section 23 of the Land Acquisition Act can properly apply "' 


The learned Judge of the lower court has based his finding on - 


the ruling of the Calcutta High Court in The Collector of Dinajpur v. 
Girja Nath Roy). This judgment was approved by another bench of 
that court in Rameswar Singh v. The Secretary*of State for India (^). 


We construe the third clauae of section 24 so as to limit it to damage 
claimed by persons other than those to whom dem land 
belonged. Those are cases like the one of the Mets @polttan Board 
of Wark v. McCarthy (*). In this case Lord Penzance said : 


"There are many things which a man may do on his own land 
with impunity, though they seriously affect the comfort, conve 
nience, and even pecuniary vaiue which attach to the lands of his 
neighbour. In the language of the law these things are damna 
absque injuria, and for them no action lies. Why then, it may 
surely be asked, shouid any of these things become the subject of 
legal claim and compensation, because instead of being done, 

is oy lawfully might, by the original owner of the neighbouring 
land. they are done by third persons who, for the public benefit, 
have been compulsorily substituted for the original owners ?”’ 
~ Theclaim here was not by the person whose land was acquired 
but by a neighbour who claimed compensation because of acts done 
by the Works after acquisition. Similarly where the tenant of a 
public house claimed compensation for the foss of profits which he 
had sustained by reason of a railway compaily having pulled down 
the adjoining houses (which did not belong t6 him and had been 
acquire? by the company from other persons), it was held that he 
was not entitled to pensation, for, if any private person bad 
purchased and pulled down the adjoining property, no action would 
have lain against him. We are of opinion that jt is to provide 
against such claims by persons other than the owners of the land 
acquired that the third clause of section 24 was enacted. jus 


Having approved of the lower court's finding that corhpensation 
is due to` the respondents for injurious affection of their market by 
the acquisition we must proceed to determine the amount of compen- 
sation. As rightly pointed out by the learned Government Advocate, 
we must take infb consideration the time of the Collector's taking 
possession. In our opinion it is not the correct procedure to make 
an estimate of the probable loss that the respondents may suffer in 


future. In fact, there may be no loss ultimately, and even no market? 


may be constructed by the Government. What we have to consider 
js the diminution of its value by the general report that anew market 
was to be started within half a mile of the respondents’ market. The 

real test will be by what percentage the value of the property was 
decreased on account of the proclamation. _ We must, therefore, first 
determine the value of the property. The lower court appears to 
have made a very generous estimate of the income derived by the 


(1)e[1897] I. L. R., 25 Cal., 346. (a) [1907] I. L. R.. 31 pei 470 at 488. 
(3). L. R, 7 H. L., 343. 
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respondent from the market, but in default of other evidence we must 
accept its finding. It fixed the annual income at Rs. 2,685: Ra. 1,155 
from tehkdasari and weighment dues, Rs. 130 from Thursday and 


CIVIL 
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Sunday markets, and Rs. 1,400 from the parao. We think that it is Eod uc 
STATE FOR 
INDIA IN 
COUNCIL 


, à fair estimate to asgdss the value at sixteen times the income. The 
" value of the property will therefore be Rs. 42,960. Such an assess- 


ment of value pas made by the Full Bench in the case already quoted, 
Guru Das v. b. 
r 


have conside al the circumstances of the acquisition and the 
distance of the respondents' market from the proposed market. We 


the value of the respondents' market by more than ten per cent. We 
therefore allow them Rs. 4,296. 
. Fifteen per cent. shall be added to this sum for compulsory 
- acquisition. We amend the decree of the lower court accordingly 
and fix the total DRE at Rs. 6,096 with an adslition of 
fifteen per cent. . 
We direct the parties to bear theft. own costs of both the courts. 
We only direct future interest to run at six per cent. per annum 


and no past interest as the amount of compensation was in dispute 
and not finally determined till to-day. 


Secretary of State for India in Conncil(*). We MonAMMAD 


ISMAIL 
EHAN 


think that the threat of the opening of a new market did not reduce Dalal, J. 


PULLAN, J.—The question to be determined in this appeal is Pullen, J. 


the right of an owner, whose land has been acquired for the purpose 
of opening a market, to receive compensation for loss of pionta 
derived from an existing market on other land. 

As it is conceded by the learned Government Advocate that the 
opening of the new market must interfere with the profits derived 
from another market half 4 mile distant, it is not necessary to con- 
sider the possibility that no loss might be incurred. But the law 
does not compensate for any and every loss that may befall an 
owner of land, and compensation can be awarded only if,the’ con- 
ditions laid down in the Land Acquisition Act are complied with. 


If it be held that the statute excludes consideration of the 


purpose for which the land is acquired, the present case is not one _ 


in which compensation can be awarded, for the mère acquisition of 
the plot has no effect on any rights of the landlord in other land. 
But the cases ip which mere acquisition affects rights on or earnings 
from other land are rare, and it would be a narrow interpretation of 
section 23, clause 4 of the Land Acquisition Act which would 
exclude from the word acquisition all consideration of the purpose. 
of °acquisition. The statute moreover is founded closely on the 
English Law,and although the authority of the judgment of the 
court of appeal in Hopkins v. Great Northern Railway Co. (*), 
may be cited in favour of that view, other decisions, notably the 
Cowper Essex case (°), show clearly that in England the purpose 


(1) [1900] 18 C. L. J., 244. (2) [1877] L. R., 2 Q. B. D., 222 
‘ (3) [1889] t4 A. C., 153., 
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of the acquisition is taken into account. In the latter case damages 
were. awarded because the land was acquired fora sewage farm, 
which’ would affect injuriously the value of adjoining property and 
‘the former case found that the mere building of a bridge did not 
affect the interest of a ferry owner, but the ugt,to which the bridge. 
was tobe put. This is not strictly parallel to the case of a market, 
which as soon it is opened, that is a3 soon as the is taken over 
for the purpose of holding a market thereon, ipo fe affects the 
eaming capacity of another market in the immediate heighbourhood. 


On the other hand the case of a sewage farm gives the owner 
a better claim than that of a market, for the ptesence of such a 
farm will deter other persons from becoming tenants of the adjoining 
land, and will affect its selling and letting value, whereas the opening 
of a market may actually enhance the value of the land in the 
neighbourhood. But the Indian- statute does not deal only with 
ethe effect of the acquisition on land, it expressly specifies earnings, 
apart from land. Finding that the very proclamation of the acqus- 
sition of this land foi the purbose of opening a new marke! affects 
the future earning of the landlord from his existing market ws 
see no reason lo exciude the Case before us from the operation of 
section 23 of the Land Acquisition Act, tf that section ts complete 
in itself. : 


But section 23 of the Act is limited by section 24, which lays 
dówn certain circumstances which must rot be considered in award- 
ing cOmpensation although presumably the case otherwise falls 
within the purview of section 23. The third clause runs as follows, 
“(the court shall not take into consideration) any damage sustained 
by him, że., the person interested, which if caused by a private 
person, would not render such person liable to suit". This clause is 
based on the printiples followed by the English courts, and we are 
as much bound to accept the leading English authorities when they 
favour the Crown as when they appear to favour the public. The 
principle is that unless something is done which would be actionable 
if done by a* private person there is no right to compensation. Lord 
Campbell in fu re Penny (7) said: “Unless the particular injury 
would have been actionable before “the company had acquired their 
stajutory powers, it is not an injury for which compensation can be 
claimed”. This dictum was reaffirmed by Lord Chelmsford in. 
Ricket v. Metropolitan Railway Co. (*) and the ratio decidendi 
of the decision referred to above, Hopkins v. Great Northern 
Railway Co (*), was that the owner of the ferry could not basê an 
action against a private person who had diverted traffic from the 
ferry by constructing a bridge. The owner of a ferry is in a 
position closely analogous to that of a person who maintains a market, 
but the ferry owner has a better right to a monopoly than tbe owner 

ó (1) 7E. & B., 669 (2) L.R.,2 H. L., 187. 


(3) [1877] I. L. R., a Q. B. Dy 224. : 
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of the market, and it is not even alleged before us that the res- CIVIL 
pondent in this case would have been able to sustain an action for i028 
damages against a private person who started another market in — 
the neighbourhood. It is, therefore, suggested that section 24, Clause THY SECRE; 
e (3) refers to claims made by third parties, but in my opinion this STATE rog 
view is negatived by the wording of the clause. This clause is INDIA IN 
part of the grammatical sentence which commences the section, and COUNCIL 
the person whp sustains the damage can only be the person who j ih MOHAMMAD 
the second claufe has a disinclination to part with the land. He ISMAIL 
cannot be changed into a person “ other than the owner” without KEAN 
express words to that effect. I am unable to construe the section Pwan, J. 
to mean anything else than that a person interested, including the 

person whose land is acquired, is not entitled to compensation for 

damages, which if caused by a private person wculd not have 

rendered that person liable to a suit. The damages in the present 

case are the loss caused to the respondent by the opening of a market 

in competition with his own market. Had he suffered that losf 

through the private enterprise of gome other persons, he would 

have had no cause of action against him, therefore he has no claim 

for compensation on this account frem the Crown. It is true that 

in one English case, in re Stockport Zimperley and Altrincham 

Ratlway Co. (*), there is à suggested qualification of the English 

principle, and this has been followed with some hesitation in the 

Cowper Essex decision above quoted. But it must be remembered 

that the latter decision dealt with the case of a sewage farm, and 

a private person setting up a sewage farm in such a positiom as to 

destroy the value of his neighbour's land could hardly be immune 

from an action. for damages. Moreover there is no indication that 

the Indian Legislature intended to restrict the application of the 

general principle of the English law in the manner adopted in one 

decision. The act which has by the broad construction which we 

have been able to put on section 23, enabled owners to obtain com- 

pensation for loss of profits elsewhere, caused by the use for which 

& portion of their land is acquired, has very clearly restricted the 

owners to cases in which a similar act by a private person would 

have been actionable. The Judge of the court below suggests that. - 
the act of the private person might amount to trespass, but any 
attempt by a private person to use the land of another would be 
tpso facto actionable, and it is not the act of acquisition which is to 

be considered here, but the damage caused by opening a rival 
market. 

"I am, therefore, unable to agree with the lower court in awarding me 
damages for loss in respect of the earnings of the owner's other 
market and parao, and it is unnecessary for me to deal with the 
difficult problem of assessing these damages. 


In my opinion the appeal should be allowed, and the Pope . 
G) 33 L. Ju Q. B, 1251. 
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tion reduced to the amount allowed by the Collector. 


Bv THE CouRT.—We are not agreed on the question whether the 
respondents should receive compensation for injurious affection of 
their land other than the land compulsorily acquired. We refer the 
following question for decision by another single Judge or Bench. œ 

Under the circumstances of the present case described in the 
two judgments of the Judges of this Bench, are tMe respondents 
entitled to receive compensation for the alleged injurfous affection of 
their other land, or are they barred from claiming such compenaation 
under the third clause of section 24 of the Land Acquisition Act? 

When the opinion of the third Judge or Bench is received we shall 
pronounce judgment, if necessary, on the amount of damages to be 
awarded to the respondents. , 

The file shall be laid before the Hon'ble Chief Justice for neces- 
sary action. 

[The following is the answer to the reference :—] . 

WALSH, A. C. J.—In my jfidgment the third clause of section 24 


` of the Land Acquisition Act is a bar to that portion of the claim, 


allowed by the District Judge, if respect of which this reference has 
been made under section 98 of the Civil Procedure Code. 


The head of claim represents an attempt to capitalise the deprecia- 
tion in the capital value of the land retained by the claimant, due to 
the legitimate future use of the land. acquired, and to the loss of 
earnings liable to accrue to the claimant-by reason of such user as 
a market; in other words, to legitimate competition. This is no 
doubt damage by reason of the possibility of the acquisition injuri- 
ously ‘affecting the claimant's other property through his earn- 
ings. It is no doubt also true that it has been estimated at 
a capital sum at the time of the Collector's taking possession, 
representing the depreciation in capital value, caused by the fear 
likely to be entertained by hypothetical purchasers today of the 
diminution in future earnings. This would be legitimate enough if it 
were legal head «of damage. But it is damage sustained by the 
claimant which, if caused by a private person, would not render 
such person ‘liable .to a suit in India, and the Court must not 
therefore take it into consideration. I cannot agree with my brother 
Mr.'Justice Dalal that the “him” in this provision must be taken to 
relate to a third person. It can only relate “to the person interest- 
ed", mentioned in the preceding clause, f.e., the claimant. 

I think’ it may possibly lead to misunderstanding to seek guidalfce 
from the English decisions, except in so far as it is necessary to 
explain ambiguous provisions of the Indian statute, which seems to 
have been an attempt to codify the general principles Jaid down 
in England. But it is clearly wrong to follow an English 
decigion where doing so would involve doing violence to a statutory 
provision in the Land Acquisition Act. The effect of the English 

e e 
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decisions seems to be to allow compensation where the ' uger necess- civit 
arily does physical injury, which would ordinarily amount to an action- 1926 
able nuisance, such as a Railway passing so near toa Cotton Mill — 

as to expose it to the risk of fire and an additional burden for TAE IE 
, insurance, or a sewage farm so situate as by smell and sentiment STATE FOR 
actually to affect the standard of comfort or enjoyment and therefore INDIA IN 
the selling value of the land There is no case like the present SONA 
in which “competition, consequent upon the acquisition, has been MOHAMMAD 
treated as idus per se. To do so would be to compensate for ISMAT 
the compulsory acquisition, which is a special head of damage other Mrs 

* wise provided for. Walsh, 


Ithink it necessary only to refer to the decisions in India which nici 
have been cited. I doubt whether I should agree with The Collector 
of Dinajpur v. Girija Nath Roy (). But the ratio dectdendi of that 
case is put on another ground in the judgment of the Judges who 
decided Rameshar Singh v. The Secretary of State for Indra (7) and 
the decision of the latter case, which was not cited before the 
Subordinate Judge in this case, is cleasly an authority for the appellant, 
with which I agree. The decision in -Gurudas v. The Secretary of 
State for India(*) does not touch this case, though, if I may say so 
I entirely agree with it. It dealt with land retained by the claimant, 
which would be injuriously affected by the proximity of the sewage 
depot, amounting ordinarily to an actionable nuisance and also with 
compensation for severance. I think the appellant is right and that 
this head of claim is excluded by section 24, (cl. 3). . 


[On receipt of the answer to the reference, the original Bench 
held that the respondent was not entitled to any sum over and above 
the market value of the land awarded to him. | 


Appeal allowed 


DIE 1898] I. L. R.. 15 Cal, 356 
a) LL R. 34 Cal., 479 at 488. 
(3) 994] 18 Cal. L. Ts 244. 
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to that particula family sanctioning such adoption was pleaded 
and it was found that such custom referred only to succession to a 
particular class of Jagir propeity and that it was not applicable 
to’ people generally within that territory, Ae/d, that upon the 


-~ evidence adduced the custom was not egtablished and did not 
make the adoption valid with :egard to*other propeities the* 


devolution ol which depended upon the personal law of the 

. family. In the case of a person migrating from ones country to 
another, there is a presumption that he carrieg with him his 
personal law and unless there is something to show that he had 
adopted the law of his new domicile, he must be deemed to be 
still governed by the old law. 


Dhanraj Johramal v. Som Bar, a3 A. L. J. R , 273 (P. C ) and 
Ram: Kishor v. Jainarayan, I. L, R, 49 Cal., 120,20 A. L. J. R., 
857, referred to. 


FIRST APPEAL from a decree of BABU GOBIND ‘Sanur 


,M^THgR, Subordinate Judge of Saharanpur. 


Katlas Nath Katju, Girahari Lal Agarwala and Sheo Dihal 


Sinha, for the appellant . * 


Peary La! Banerji and S. P. Johars, for the respondents. 
The judgment of the Court was delivered by 
SULAIMAN, ].—This isa plaintiff's. appeal arising out of a suit 


for- recovery ot possession of a house situated at Hardwar which 
has been acquired by the plaintiff under a sale-deed, dated 27th 
October, 1914 from one Madho Rao. The plaintiff's case is that 
this hbuse along with certain jagirs situated in the Gwalior State 
belonged to one Nil Kanth Rao who died sometime before 1913. 
His widow, Musammat Anandi Bai, with the permission of the 
Darbar, adopted Madho Raoas her son. It is an admitted fact that 
at the time when Madho Rao was adopted, namely in 1913, he was 
a married man having several children and his parents were dead. 
He, therefore, either gave himself in adoption or he was given in 
adoption by the Pro/i/ who performed the ceremonies. Among 
the contesting defendants was Ganga Prasad who is in actual 
possession "of tHe house and who denied the validity of the alleged 
adoption. Defendant No. 5 is Musammat Anandi Bai, who has 
since this adoption repudiated it and adopted another son. Pereng: 
angs 1, 2 and 3 are sons of Madho Rao who has since died. 


The learned Subordinate Judge, after considering the -entire 


evidence in the case, came to the conclusion that it had not been 
established that there wasa custom under which an orphan jike 
Madho Rao could have been validly adopted. He has accordingly 
dismissed the suit. The plaintiff comes upin appeal and the 
question of custom is strongly pressed hefore us. 


It may be mentioned at the outset that prior to the institution of 


the suit, the plaintiff had first instituted another suit on the basis of 
th@ aforesaid sale-deed for possession of this very house. In the plaint 


e. 
€ e. 
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of that suit there was no clear mention as tó the way in which Civil, 
Madho Rao had succeeded to the estate of Nil Kanth Rao. It was, 1926 
therefore, felt that the plaint was defective. On rst June, 1916 an Scd 
application was made for permission to withdraw that suit on account SUKHBIR 
of the flaw with libefty to bring a fresh suit This permission was SINGE 
granted and the suit withdrawn. It might therefore have been MANGEISAR 
vexpected that the present plaintiff before filing his new plaint would RAO 
take care to formulate the alleged custom which is the basis of bis cjsimen, J. 
claim. The only paragraph in the present plaint which mentions 

this custom is paragraph 2 which states that defendant No. 5, 

namely Musammat .Anandi Mai, "according to the practice in the 

Gwalior State and with the permission of the said : State" adopted 

Madho Rao, and by virtue of which he became the owner of and 

entitled to the estate of Nil Kanth Rao. .This statement amounts 

to an assertion that there is a territorial custom prevailing in the 

Gwalior State not necessarily confined to any particular fagily, ang - 

that in addition thereto the -permission of the Darbar ehas some 

efficacy. The issue which was framed by the trial court on this 

question was issue No. 2 which ran as follows :— 


“What ig the custom or law ofadoption obtainable in Gwalior 
State ?” - 


It is, therefore, obvious that no special Kia custom : governing 
the particular family of. Nil Kanth Rao was put forward but a 
general custom prevailing in the Gwalior State was asserted.: Nil 
Kanth Rao was an old resident of Vengrula in Ratnagiri district in 
the Bombay Presidency. His ancestors had migrated to Gwalior 
about 100 years ago and were granted some Jagirs by the Darbar. 
They also acquired some property in British India 


On the death of Nil Kanth Rao, his widow undoubtedly applied 
to the Darbar for permission, to adopt Madho Rao. In her applica- 
tion she clearly stated that Shankar Rao (which was the former name 
of Madho Rao) was 40 years old and was literate, and he had little 
boys There was, however, no express mention that Shankar Rao 
was an orphan and his parents were dead, and that fhis adoption 
would take place in the old Svayam Datt forme The permission - 
was duly granted to her and there can be no doubt that she díd in á 

' fact adopt Shankar Rao who was given the name of Madho Rao.gfter 
his adoption in 1913. The Jagir of Nil Kanth Rao, devolved on 
Madho Rao and he was recognized by the Gwalior Darbar as his 
rightful successor at a subsequent stage. Musammat Anandi Bai, 
subsequently appears to have changed her mind and repudiated this! . 
adoption as stated above. She adopted another son in his stead, ° 
Inspite of the objection raised by Musammat Anandi Baj for herself 
and as guardian of this secónd adopted boy, Madho Rao was able 
to obtain a succession certificate from the High Court in Gwalior in . 
the year 1915. It is, therefore, quite clear that so far ag the 
Gwalior Stata is concerned, his adoption was duly recognised and 

.* e 
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CIVIL dcted upon by the Dardar. It is also an undoubted fact that Madho 
m Rao got the Jagir in the Gwalior State. In 1917 Madho Rao brought 
— a suit against Musammat Anandi Bai in the High Court of Bombay 


SUKHBIR on the allegation that he was the adopted son of Nil Kanth Rao and 
SH was entitled to all his assets, and that his widow, e Musammat Anandi 
MANGEISAR. Bai, had removed a box containing valuable ornaments from Gwalior. 


RAO 


Sulaiman, /. present concerned with the reasoning adopted in thegjudgment. It 
is sufficient to state that the leamed Judge of the High Court came 
to the conclusion that the custom alleged by Madho Rao should not 
be accepted. This judgment was affirmed in appeal. 


There can be no doubt that the family of Nil Kanth Rao, when it 
resided in the Bombay Presidency, was governed by the Mitakshara 
Law as modified by the Mayukha Law. Under the law there can De 
no question that an orphan, £.e, one whose parents are not alive to 
give hineaway in adoption, cannot be validly adopted. That this is 
the well recognised Mitakshara Law admits of no doubt. We may 
refer to a case recently decifled by the Privy Council, DAawraf 
Johramal v. Soni Bai('). At the same time it cannot also be doubted 
that if a custom is proved under which such adoptions do take place, 
they would have to be held to be*valid. A case in point is the case 
of Ram Kishor v. Jainarayan(?) where the adoption of an orphan 
was held valid under a custom by their Lordships of the Privy 
Council Every case, therefore, must depend on its own circumstances 
and evidence. The burden lies on the plaintiff heavily to prove a 
special and: unusual custom set up by him. We have, therefore, 
examined the evidence which is' relied upon in support of that custom. 
A number of witnesses have been produced who have stated generally 
that married persons and orphans can be adopted in Gwalior but 
when pressed further in cross-examination, they had to admit that 
the only instance thatthey could state of an orphan having been 
adopted was that of Lakshmi Maharaj, the father of witness Basdeo 
Maharaj. A numberof cases of married men having been adopted 
have howeveg beep mentioned We shall discuss this evidence later 
on. The circumstanceon which the strongest reliance has been placed 
on behalf of the appellant i is that under the rules which are in force 
in the Gwalior State, there 13 no prohibition against the adoption of 
an orphan. A Book called “ Tawarikh Jagirdaran” (History of the 
Jagirdars) with the Rules has been produced before us, anda 

. translation of an extract from it is printed at page 8r to 83 of the 
e paper-book. It dppears that the Majlis Khas of Gwalior has power 

"e .to modify the rules which are in force and the rules so modified 
in 1917 or quoted at length on the pages mentioned above. They 
pfovide a strict order of relations who can be taken in adoption. In 

each case the sanctions of the Darbar is necessary. They do mention 

that if the person’ who standg first in order of preference 

U) [$925] 233 A. L. J. R., 273. (2) [1922] I. L. R., 49 Cal., 120; aga. L. J. R., 857. 
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refuses to be adopted or his father himself shows his unwillingness CIVIL 

to give him 1n adoption, then he shall not be adopted. The learned PEE. 
advocate for the appellant contends that this indicates that a grown- p 

up person may be adopted or. he may refuse to give himself in ae 
*adoption. Certainly fhere is nothing in these rules which expressly z 
prohibits the adoption ofa grown- As married man whose parents MANGEISAR 
are dead. The one instance which has been quoted by many BAG 
witnesses and has been particularly referred to by the witness sulaman, J. 
Wasdeo Maharaj, 1s the adoption of his father. This instance has 

been accepted by the court below as correct. When the father of 

Wasdeo Maharaj was adopted, his parents were dead and'his paternal 

aunt was taken to be in the position of a parent. His adoption 

also has remained unquestioned, and he has duly succeeded to the 

jagir. On behalf of the plaintiff this instance is strongly relied 

upon. On the other hand, the learned advocate for the respondents 

urges that thia adoption took place in accordancewith the, rules in 

force in the Darbar which regulate the succession to jagirs and is 

nota true instance of- the enforcement of the alleged custom. 
Undoubtedly not a single witness has been able to cite. any instance 

where a person who was an orphaf was adopted and succeeded to 

the property other than jagtrs. As regards the jagirs, it appears 

that the main thing is the permission of the Darbar. Apaji Rao 

Sitole, who was the Revenue Member of Gwalior, stated that at the 

time when sanction is asked for, permission is generally granted 

in accordance with the Hindu Law, but permission. is also pranted 

in a special way. Wasdeo Maharaj also admitted that among the 

jagirdars no adoption can take place without the permission of the 

Darbar. Similarly Khan Bahadur Munshi Aulad Muhammad, senior 

member of the Court of Wards, stated that a person whom the 

Darbar wants is adopted and that if in the application for permission 

to adopt, any Jagirdar , mentions the name of any particular boy 

whom he wants to adopt, it depends upon the choice of, the Darbar 

either to see him or not before granting such permission. Ordinarily 

if the rules laid down by the Majlis Khas are complied with, 

. permission is granted, though perhaps on payment of some nazrana ; 

but in special cases permission may even be granted though the - 
adoption is not in strict accordance with those rules. Furthermore, e 
itis quite clear that those rules can be modified by the decisien of 

the Maj/is Khas. Under these circumstances we are of opinion 

that the rules which are contained in the ZatwaribA Jagirdaran A 

are the rules laid down by the Darbar for regulating the succession, 

to fagirs. They in no way embody the record of any particular ,* 
custom which prevails in Gwalior generally. Those rules are 
restricted to the jagtrs and jagirdars and are not applicable to the 
` people in Gwalior in general. When these rules were in force, it 
is not surprising that the father of Wasdeo Maharaj was accepted . 
as the adopted son although his parents were dead at the time of. 

his adoptio He wasajagirdar and succeeded to the jagir in 
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the Gwalior State. That instance, therefore, is by no means con 
clusive as to the existence of a general custom prevailing in Gwalior. 
Every instance of a married man having been adopted is not really 
an instance of the alleged general custom, for we have not only 
to see whether the fact that Madho Rao was a*rparried man was an 
impediment in the way of his valid adoption, but we have also to 
see whether in the absence of any proper person to give him in 
adoption hecould have been adopted. Many of the,witnesses who 
stated generally that a custom of adoption of orphans prevailed had 
to admit in cross-examination that whatever they stated about the 
-adoptión of an orpban and married persons was concerned with the 
fagirs only. We may refer to the evidence of Baji Rao Kante, 
Sardar Nana Sahib and Munshi Aulad Muhammad Khan. 


In our opinion there is no inconsistency in the succession ef 
Madho Rao to the jagir being recognised by the Gwalior Darbar 
and his got being a validly adopted son regarding other properties 
the déVolation of which does not depend on the State's sanction. 
One might quote the analogy ofe the Oudh Estates Act under which 
talugdari estates would devolve according to the rule of succession 
and adoption laid down by th&t Act, whereas succession to the 
non-taluqdari estates may be governed, by the personal law of the 
deceased. 


We, therefore, agree with the view of the court below that 
‘there is no satisfactory evidence before us to show that a custom 
by which an orphan can be adopted exists among the common 
residents of Gwalior as was alleged in paragraph 2 of the plaint. No 
special custom of the family has been set up or proved. It is 
undoubtedly the law that when a person migrates from one country 
to another, there is a presumption that he ‘carries ‘with him his 
persongl: law and unless there is something to show that he has 
adopted the law of his new domicile, he must be deemed to be still 
governed by the old law. No previous act in the history of the 
family is forthcoming to show that it gave up the Mitakshara Law 
under whichat was governed in Ratnagiri and adopted any special 


^ 


[a. L. j. T 


' law prevailing in Gwalior. The mere fact that the family accepted 


the jagir from the Darbar would not of itself be sufficient to show 
that the personal law was necessarily changed. Having regard to 
all these circumstances we are of opinion that itis impossible to 
interfere with the finding or decree of the court below. 

The appeal is accordingly dismissed with costs. 


Appeal Ree 
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Criminal Procedure Code (Act V of 1898, as amended in 1023), section WALSH, 


437— Sessions Judge setting aside order of discharge passed by committing sce J. 


Magistrate— Reference to High Court by District Magistrate against 
order of the Sessions /udge— Procedure, tllegality—No reference lies— 
Criminal Procedure Code, section 200 — Committing Magistrate, duty of. 


The Committing Magistrate, in a case which was originally 
sent up by the police under section 304, I. P. C., without deciding 
e judicially that the charge was gioundless and evidence did not 
establish the case, altered this charge to one under section 304A 
and discharged the accused. The Sessions Judge acting under 
section 437 of the Criminal Procedure Code, set aside the ordét 
and directed the accused to be committed to Sessfbns Court 
for trial under the original charge. The District Magistrate 
thereupon submitted a reference to the High Court against 
the order passed by the Sessions Judge. Æeld, that the 
reference was wholly incompetent and the District Magistrate was 
not empowered by any provisjon of the Criminal Procedure Code 
to have the reference submitted through the Sessions Judge or 
to invoke directly the jurisdiction of the High Court, whicb 
had no jurisdiction to entertain such reference, for the purpose of 
having the order passed by the Sessions Judge qua%hed or 
modified i 


[The duty of a Committing Magistrate, if the evidence is 
prima facie adequate, is to commit and. leave the ultimate judicial 
decision to the trial court; but if he has :eason to think and is 
prepared to state for judicial reasons, in the exercise of his 
discretion in his committal order, that there is a possibility of 
an alternative view to that which isset outin the charge originally 
made, he can always commit the accused [or trial on two or more 
alternative charges. He should not shut tbe deor finally to 
the possibility of a tnal upon evidence which prisa facie is 
capable of interpretation to support a graver chaige.] Obiter. 


Fatin v. Fatu, I.L. R., 26 All, 564 and Dharam Sangh 
v. Jott Prasad, 13 A. L. J. R., 497, referred to. 


CRIMINAL REFERENCE by S. KHURSHID EsQ, District . 
Magistrate of Bulandshahr. : 


M. Walt-ullah (Assistant Government Advocate), for the e 
Crown. 


Shiva Prasad Sinka, for the applicant. 
' Hamid Hasan, for the opposite-parties. 
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The judgment of the Court was delivered by. 


WALSH, A. C. J.—This is a reference to this Court by the 
District Magistrate of Bulandshahr, the object of which apparently 
is to complain against, and to invoke the reversionary powers of 
the High Court with regard to am order of fhe Sessions Judge 
For reasons which will appear ina moment, we can do no more 
than express an academic opinion about the decision of the Sessions 
Judge against which complaint is made. 


We have no jurisdiction to entertain this reler at all. It 
is not made to us under any section of the law, or under any known 
procedure. It stands no higher as a matter which’ we can entertain 
in due course of law, than a letter or complaint. sent to the High 
Court informally by any citizen. As a matter of strict procedure, 
it should never have been put-up beforea Judge in Court at ail, 
although one can understand that the officials in the office entertain- 
gd some doubt as to whether they ought to disregard it altogether 
or whether they ought to lay it before a Judge in Court to be dealt 
with. In future the Trial Clerk and his department must disregard 


, all such petitions, references or complaints, not made according to 


recognised procedure, and shou submit them through the Registrar 
to the Chief Justice, for him to make such order as he, in his discre- 
tion, thinks desirable under the circumstances. We wish to make 
this clear beyond question or possibility of misunderstanding. Other- 
wise if other Magistrates; or other persons concerned to question an 
order made by a competent Court of superior jurisdiction, like the 
Sessions Judge in criminal matters, chose to follow the unprecedented 
course adopted by the Acting District Magistrate in this case, the 


office of the High Court would be inundated with petitions and : 


documents by way of complaint, without any legal foundation, and 
which would cause a serious amount of embarrassment and super- 


~ fluous labour. 


What happened in this case was as follows :— Various charges 
and complaints were made with reference to a cattle trespass and 
a mar pit, which ended in the death of a woman. The police sent 
up the case under section 304, in addition to other sections, 

.and other complaints were made by private complainants 
before the Sub-Divisional Officer. The Sub-Divisional Officer 
(we will omit for the moment other proceedings which were dealt 
with by him) dealt with the charge under section 304 in this way. 
He does not appear to have decided judicially that the charge was 

e groundless, and that the evidence did not establish any case, but 
he altered the charge toone under section 304A, thereby dropping 
altogether the charge under section 304, and then proceeded to dismiss 
the case, which he could not have done if the charge under aection 
304 had remained. We pass by for a moment the consideration 
of the question how far this order was in fact, or could be in law, 
mteffered with by the Sessions Judge. What happened then was that 
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the complainant applied in revision which he had a perfect right CRIMINAL 
to do, to the Sessions Judge, to reverse the order of the Magistrate; 1937 
and the Sessions Judge entertaining the matter under section 437,83 m 
he had a perfect right to do, decided, for reasons which he expressed EMPEROR 
. judicially in an ordeg that the Magistrate had not acted according to ALLAR 
law, and that the case ought to be committed to the sessions under MAHR 
the original charge, section 304. Passing by for a moment again, Walsh, 
the question whether, in the particular circumstances of this case, 4. C. J. 
that order was justified, it is clear that it was an order of the 
character which was within the competence of the Sessions Judge. 
It seriously affected the accused persons, because it was tantamount 
to an order that he, or they, should be put upon their trial under 
section 304. If that order had been made without any foundation 
in, fact, or upon palpably inadequate materials, or in breach of the 
legal sanctions limiting the powers of the Sessions Judge, there 
was a remedy open to anybody prejudiced by that order. The 
person prejudicially affected by such an order has the right to apply 
to the High Court in revision tq review an order of that kind, 
and if he can show that it was an order which never ought to have 
. been made, and which the circumstances could not justify any 
Sessions Judge in making, this High Court bas jurisdiction to 
reverse or modify such an order. No other form of procedure is 
known to us by which that order could be judicially reviewed. 


The District Magistrate, for reasons into which we need not 
enter, and so far as they involve questiuns of law, are congained 
in a letter sent to the High Court on the ‘2nd of September, had 
.decided to invoke the jurisdiction of the High Court to interfere 
with the order of the Sessions Judge. It appears from a letter 
of his, addressed to the Assistant Registrar of the High Court, 
dated the 27th of September, that the Sessions Judge, to whom  .:; 
the District Magistrate had submitted the reference for the pur- 
pose of its being forwarded to the High Court, had refused to 
formicd it That refusal appears to us to have been right, inasmuch 
as the District Magistrate has no power under any,statgtory provi- 
sion, as we have already pointed out, to refer an order of the 
Sessions Judge to the High Court for the purpose of having it 
quashed, or.modified ; a fortiori he had not power to call upon the. . 
Sessions Judge to forward it to the High Court. It would .perbaps 
have been better if the District Magistrate, on receiving the refusal of 
. the Sessions Judge, had taken advice, or taken some trouble to look . 
inte his oyn powers in the matter before taking the next step 
which he took, which we have already described as quite unpre- «œ 
cedented, and one which we trust will not be repeated by any 
Magistrate under similar circumstances. But what he did was in 
defiance of the rules on the subject. He sent the reference to 
the High Court. The Assistant Trial Clerk noted at once the 
informality of the proceeding, and wrote a note pointing out that 
2» , $ 
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a reference could ‘only come through the Sessions Judge. This 
view was properly communicated to the District Magistrate. In 
spite of that the District Magistrate persisted in the course which 
he had chosen, and re-submitted the record with the remark, to 
which we have already referred, that the "Sessions Judge "had 
refused to submit it himself. The result of that was that the office 
of the High Court found itself embarrassed by a reference for 
which there was no precedent so far as they knew, but which was 
persistently made under cloak of legal justification by a gentleman 
occupying the high and responsible position of a District Magistrate, 
and in the result the matter was put up in Court before my brother 
Mr, Justice Banerji, and he realising that the questions raised were 
out of the common, decided to issue notice to the parties, 80 that 
the matter might be discussed apnd settled once for all, and to refer 
it to a Bench of two Judges, which is the Bench now dealing ‘with 
the matéer. - 


We cfn only repeat, what we have said, that the reference has 
no existence in law, and is ot recognised by any legal procedure. 
If it is not to be treated as mere waste paper, it has at any rate no 
higher status than that of a private letter, addressed by some 
private individual to the High Court, and our duty is strictly con- 
fined to deciding that we have no jurisdiction to entertain the 
reference, and to direct the record to be returned. 


Inasmuch, however, a8 the whole proceeding appears to have 
arisen but of a difference of opinion upon a very important ques- 
tion, which however is elementary, and has been clearly settled 
for many years, and ought to be known to everybody connected 
with the administration of the criminal law, namely the duty of 
a committing Magistrate in dealing with a prtma facie case triable 
by sessions, we think it desirable to add a word or two by way 
of re-statement of the Jaw in regard to tbat matter. In what we 
are saying we are only re-stating the settled principles by way of 
obiter, and the decision which this Court would be compelled to 
give, if, as We hate pointed out was open to him, the accused person 


' had applied to this Court in revision to set aside the order of 


the Sessions Judge. But the necessity of making this re-state- 
mept is created by the somewhat surprising dicta of a gentleman 
occupying the position of a District Magistrate, in the letter which 
he has written to the Registrar of the High Court, and which has 


. come to be dignified by the name of a reference. The District 


Magistrate suggests that the action of the Sessions Judge amouht- 
ed to an unwarranted interference with the lawful exercise by 
the Magistrate of the discretion vested in him by section 209, and 
went on to state that the order was ultra vires. The Sessions 
Judge appears to us to have approached the matter strictly’ in 
accerdance with the settled principles. He differed from the view 
taken by the Magistrate in reducing the charge fron» section 304 
e 
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to section 304A for the following reason: "If the prosecution CRIMINAL 

evidence were true that the two accused intentionally assaulted the 193 

woman with lathis, of which she died, it is difficult to under- — 

stand how tbe act would amount to no more than rashness or negli- 

gence”. The view «he took was that the Magistrate, while not array 

rejecting the evidehice, bad disregarded the inference of criminal MAHR 

liability, legally and necessarily to be drawn from the prima facte Walsh, 

facts established by the prosecution evidence and had himself 4. c J. 

usurped the function of the trial court and reduced the quality of 

the acts testified to by the evidence to a totally different legal 

complexion, thereby shutting the door to the posaibility of the 

alternative of a graver charge being established. Now it is easy 

to state in a question of a serious marpit, where serious bodily 

injuries, or death, have occurred, circumstances which raisea serious 

argumentative question of fact as to whether the acts complained 

of were committed with such intention as to amount to either 

section 302 or section 304, or were committed under Such cir- 

cumstances as although criminal, would amount to no"more than 

rashness or.negligence. It is quite à simple matter for a commit. 

ting Magistrate to deal with a case qf that kind. He is not the trial 

court. His duty, if the evidence is prima facte adequate, is to 

commit and leave the ultimate judicial decision to the trial court 

but if he has reason to think and is prepared to state for “judicial 

reasons in the exercise of his discretion in the committal order 

that there is a possibility of an alternative view to that which is 

set out in the charge originally made, he can always commit the 

accused for trial on two or more alternative charges. What he 

cannot do is what was done in this case, namely, to shut the door 

finally to the possibility of trial upon evidence which prima facie 

is capable of interpretation to supporta graver charge. The ques- 

tion of the duty of a committing Magistrate, where he has doubts 

about the real nature of the offence, and the quality of the evi- 

dence, is realy well settled, and should cause in the vast majority 

of cases no difficulty whatever. One may place the classes of cases 

into three categories. There is the case where the evidence is 

prima facie so clear that nobody can entertain any doubt that the : mu 

matter ought to be tried. There is, on the other hand, the class 

of cases where the evidence is so palpably tainted, absurd, ? 

incredible and, as it has been described on occasions, groundless, 

that nobody could doubt that it would be a hardship and unjust to 

an accused person to allow the matter to go any further. There 

is«he third category, which of course provides debatable ground, * 

. where the evidence is conflicting, and lays itself- opea to suspicion— e» 

but. where on the other band it may be true, and may commend `- 

itself to certain tribunals, the Magistrate, even though he may 

have reason to doubt whether if he were trying the case, he would 

convict, has no right to substitute his judgment for the final judg- 
ment of the cpurt indicated by law for the trial, and to arrive*it a 
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final decision dismissing the case in the way in which he would do 
if he were the trial court If the evidence is balanced however 
-unevenly in his opinion, then it isa matter which has to be tried, 
and itis his duty to. commit it for trial. In England the existence 
of the procedure of trial by jury makes the task of the Magistrate 
insuch debatable cases perhaps easier than it does in India. At 
any rate in England an experienced Magistrate, although he is bound 
to acknowledge that there is evidence, which by itself is adequate 
to support a charge, can, tàking a broad view, and not subatituting 
his own judgment for that of the trial Court, pronounce that he is 
perfectly satisfied that no jury would convict. It is easier because it 
is wellknown.that it is more difficult in a very debatable case to 
obtain an unanimous verdict from 12 men than from one. There- 
fore if there is any difference between the practice in England and 
the practice in India, it is rather in the direction of reducing the 
number of cases in which a committing Magistrate in India is 
jüstifled'in throwing out the case as compared with a committing 
Magistrafe, in England. We, in expressing our opinion “in this 
matter, desire to endorse what has been laid down for many years 
in this Court as the correct test. In Fattu v. Fattu () this 
Court laid down thata Magistrate.has a wide discretion in the 
matter of weighing the.evidence produced on one side or the other, 
the remedy for an erroneous exercise of such discretion being 
provided in the powera conferred on Sessions Judges and District 
Magistrates by the revisional sections. Butin the exercise of such 
discretion, if the question of discharge or commitment is one merely 
of. probabilities, the-inquiring Magistrate ought rather to leave the 
decision thereof to the court of session” than to make an order of 
discharge, because in his opinion the accused ought to have the 
benefit ofthe doubt It would be difficult to state the principle 
more clearly and satisfactorily than it is there stated. That case 
was followed in more recent days by a most experienced and learned 
Judge of this Court, who had great experience as a Magistrate 
himself and as Sessions Judge, and in Dharam Singh v. Jott 
Prasad ‘(?», Mr. Justice Piggott, following Fattu v. Fatt, 
said when a Magistrate has heard the evidence of the prosecution 
with entire disfavour, when he considers himself in a position to 
show that the prosecution witneases are totally unworthy of credit, 
and a: fortiori when after examining certain witnesses named on 
behalf of the accused, he has come to the conclusion that the evidence 
given by them is reliable and disproves that given by the prosecu- 
* tion, he is well within his discretion in discharging the accusfd. 
There again is an admirable statement of the legal position. If there 
had-been anything in the Sessions Judge’s order in this case which 
appeared to us to offend against those principles, we think it would 
have been our duty to have expressed our opinion odi/er upon the 
: 1) EL. R., 26 All, 964. i 
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matter. As it is, it must be clear to everybody concerned in this 
case that this question lies at the root of the unfortunate proceed- 
ings which we have been compelled to entertain today. But, on 
the contrary, in accordance, with our view the learned Sessions 
Judge was carefu]*to point out that, without rejecting the 
evidence as totally untrustworthy, and the charge as groundless, the 
Magistrate had in his view exceeded his jurisdiction, usurped the 


- function of the trial Court, interpreted the evidence and gave ita 


legal complexion which to his mind it ought to receive, and asa 
result had dealt with the matter in a final judgment which he had 
no right to do. aw 


GIRDHARI LAL 
UGISUS 
JHAMAN*LAL* 
Provincial Insolvency Act (V of 1920), sec. 60— Collector. entrusted with 
sale of immovable property tinder—Ctvil Court, no jurisdiction to 
interfere with sale proceedings. 
Where the sale proceedings have been transferred to the 
Collector under section 60 of the Insolvency Act (V of 1920), 
“the civil court has no jurisdiction to interfere with the pro- 
ceedings of the sale officer and has no authority to sanction a 
sale made by the Collector or his subordinate, nor has the sale 
officer any authority to refer the case to the civil court and to 
ask for sanction. 
"Civit Revision from an order of G. O. ALLEN Eso, 
District Judge of Saharanpur. 
~. Kailas Nath Katju and M. N. Raina, for the applicant. 
The opposite party was not represented. 
The following judgment was delivered by 


Linpsay, J.—This application has its origin in certain proceed- 
ings‘in the insolvency court at Saharanpur. 


It appears that one Abdul Rahim was declared an insólvent 
and after the receiver bad been appointed, steps were taken for 
the realisation of the assets of the insolvent for the purpose of 
discharging his debts. After otber property of the insolvent had 


baen disposed of, it became necessary to resort to sale of his* 


zemindari property paying land revenue and consequently under 
the provisions of section 60 of the Provincial Insolvency Act (Act 
V of 1920) the sale of the insolvent's immovable property was 
entrusted to the Collector. Under the section in quéstion when 
the Collector is entrusted with the duty of selling property ofthis 
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CiviL kind in insolvéncy proceedings, he exercises the .powers which 
1936 are conferred on him by paragraphs 2 to 10 of the third schedule 
— to the Civil Procedure Code. The Collector is, moreover, subject 
GIRDHARI to such rules as have been made by the Local Government in the 
v. exercise of the powers conferred upon it by ecction 70 of the Civil , 
JHAMAN Procedure Code. . 
m: It appears that before the .Collector was asked to sell the 
Lindsay, J. immovable property of the insolvent, some negotiations had been 
going .on between the receiver and one Shah Muhammad Nazir for 
the purchase of the zamindari property by private sale and in the 
report of the receiver, dated the 3oth of January, 1926 it is stated 
that this gentleman was willing to give Rs. 11,000 for the 
property. 

On the 218t of December, 1925 the sale officer who, I under- 
stand, is a subordinate of the Collector, brought to sale the 
gamindari property of the insolvent by public auction. The pro- 
perty was bought by Girdhari Lal for a sum of Rs. 200 subject 
to a mórtgage, the debt under which amounted to Rs. 3,400. 


On the 3oth of January, 1926 the receiver addressed a petition 

to the presiding officer of the insolvency court, the first Subordinate 

Judge of Saharanpur He pointed out that the price which had 

been realised by the sale of the property was inadequate, regard 

being had to the offer of tne Rs. 11,000 which had been prevjously 
received. The receiver asked the Subordinate Judge not to 
sanctian the present sale but to ask the sale officer to put the 
property again to sale free of mortgage and to advertise the sale 
properly. On tbis application the Subordinate Judge recorded 

in the margin the following order :—“ Yes, let it be done”. This 

order was objected to by the auction‘purchaser Gurdhari Lal 

who went to the Judge in appeal. The learned Judge is of opinion 

« that the order of the Subordinate Judge was legal order. I do not 
agree with the opinion of the learned Judge. It is quite clear that 

having regard to the fact that the sale proceedings in this case 

had been transferred to the Collector the civil court had no 
authority .of, any, kind to interfere with the proceeding of the sale 

officer ; the Subordinate Judge had no authority to sanction a sale 

* made by the Collector or his subordinate, nor had the sale officer 
any'authority to refer the case to the first Subordinate Judge and 

to ask for sanction. In his judgment the learned Judge says that 

z the sale of the 21st of December was never confirmed by the sale 
* officer who expressly referred the matter to the first Subordinate 
e Judge requesting an early sanction of same. This procedure is 


"2° altogether unauthorised. As I have already said, the civil court 
; has no authority whatever over the Collector or his subordinate 
ae in these proceedings. 


is is made clear by reference to sections 70 and 71 of the 
Civil Procedure Code and is also apparent from the, rules which . 
eo. ae a* 
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have been made by the Local Government in the exercise of its 
powers under section 70 of the Civil Procedure Code. It follows 


therefore that the order passed by the Subordinate Judgé-and- 


which is cómplained of in the present application for revision was 
an unauthorised order which the Subordinate Judge -had no 
jurisdiction to make. [ allow this application, set aside the order 
of the Subordinate Judge and direct that the case be sent back 
again through the Subordinate Judge to the court of the Collector. 
If the receiver has any complaint to make regarding the inadequacy 
of the price obtained at the auction sale his duty is to represent 
the matter to the sale officer who is the only person who is 
authorised to deal with a question of this kind. The applicant is 
entitled to his costs in all courts 


^ a ` m Application allowed. 


- E . . 
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SARJU SINGH AND OTHERS (Defendants) 
. . VETSHS 
BIJAI BAHADUR SINGH AND OTHERS (Plaintiffs) .* 


N.- W. P. Tenancy Act (JI of 1901), sectson 193, sub-section (&£)— " Stand- 
img ümber — Fruit trees not included in the ferm— General. Clauses 
Act (X of 1897), ` immovable property", applicability of. e 

Trees generally are included in the term "immovable pro- 
perty ” ag defined under the General Clauses Act (X of 1897) but 
fiuit trees are not included in the term “standing timber” and, 
therefore, such trees cannot be sold by an officer whe is authoriz- 
éd to sell movable property only. 

FrisT APPEAL from an order of BABU GAURI PRASAD, Judge, 
Small Cause Court, exercising the powers of a Subordinate Judge 
of Allahabad. 

Shiva Prasad Sinha, for the appellants. So 28 

The respondents were not represented. , ° 

The judgment of the Court was delivered by 

WALSH, A. C. J.—In our opinion, the Judge's order is techni- 
cally right according to the strict view of the law. Although in 
practice the Collector and his sale officers may sometimes take 
anether view, fruit trees are not included in the term “ standing 
timber". Fruit trees are undoubtedly other produce of the earth 
in the colloquial sense of the word, but when one studies the provi- 
sions of section 193, sub-section (4), the other produce of the earth 
is clearly meant to be efusdes generis with growing crops and are 
clearly mentioned together with growing crops whereas standing 

T * F. A. F. O. No. 40 of 1926, 
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timber is not. Itis obvious thatit was nosied to give special 
rights over standing timber which may be cut down for buildings 
from time to time, and which may, therefore, be said to-bé an ambigu- 

ous term, It was, therefore, thought by the draftsmah necessary to. 
give ita special place in the section. That d seem to indicate 
that fruit trees were not contemplated The Small Cause Court 
Judge refers tothe General Clauses Act which includes trees 
generally in the term “immovable property”. He then says that 
fruit trees are not included in the term “timber” or “standing 
timber". He is quite right. That view was taken by Mr. Justice 
Rafiq in the year 1912, and is still treated as good law. Therefore, 
these trees should not have been sold by an officer who had only 
power to sell movable property. On the other. hand, the defendant 
has been tricked into buying them by an act of the court or an act 
of Government official carrying cut Government business. In the 
result, tbe defendant's money has been utilised to discharge the 
plaintiff’ apublic debt of paying Government revenue, and we think as 


. a matter of equity that the plaintiff ought not to sue for these trees 
‘and set up the mistake made by the officer against the equity of 


the defendant without himself deing equity and replacing the money 
by which he has been benefited from the defendant’s pocket. The 
whole thing is small and not worth all the trouble that has been 
taken over it by remanding it for further hearing. The plaintiff 
has not chosen to appear here, and we think the equitable thing is 
to make an end of the whole case by declaring that the plaintiff 
wil bé owner in possession of the trees when he has repaid to the 
defendant the sum of Rs. 30, the price of the trees together with 
the sum of Ra. g-10-0 representing interest at 6% per annum from 
the date of the purchase down to the present moment, the total 
being Rs. 39-10-0. In other words, we declare that the defendant 
has a charge to that extent over the trees. If the plaintiff does not 
pay the Rs. 39-10-0 within six months from to-day, the trees will 
become the property of the defendant. 
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: CHHATTAR SINGH AND ANOTHER (Decree-holders) 
versus Y 


KAMAL SINGH AND OTHERS (/udgment debtors) * 


Limitation Act (LX of 1908), Art. 181 —Apphcability of —Execulion proceed- 
ings—Suspension of, for no default of decree-holder—Application for 
revival of— Period of limitation applicable to—.JSecliou 15, amendment 


in the new Act, no effect on the doctrine of remval-——Order striking off ~ 


execulion appiication—Not an order recogatsed b) law. 


Where the execution of a decree has been suspended thiough 


no act or default of tbe decree-holder, he has a right to ask the. 


Court to revive and carry through the execution prqeeedings 


MUKERJI, J. 
BANERJI, J. 


which have been suspended, and this right can be exgrcised by ~ 


means of a proper application to that effect made within three 
years of the date on which the Tight to make it accrued as such 
application would be one for which no period of limitation has 
been expressly provided and would therefore fall under Article 
181 of the Schedule to the Limitation Act. 

The law as amended in section 15 does not prohibit either ex- 
pressly or by necessary implication the making of applications for 
revival which the courts both before and since the commencement 
of the Limitation Act (IX of 1908) have treated as compefent. 


Qamar-ud-din Ahmad v. Jawahir Lal, 1.L.R., 27 All, 334, 


Madko Prasad v. Draupad: Bibi, I. L. R., 43 All., 383 and Bal- ` 


want Singh v. Budh Singh, I L. R., 42 All., 564, referred to. 


[PER WALSH, A. C. J.—An order made by a Judge upon an 
application which is still pending, that it be "struck off", oi 

'sent to the record room qa made either without notice to the 
decree-holder, or without giving him an apportunity of being 
heard is a ministerial order and cannot be regarded as a judicial 
disposal of ihe application on the merits, though special circum- 
stances may make it so.] 


EXECUTION SECOND APPEAL from a decrd of J. ALLSOP 


ESQ., District Judge of Aligarh, confirming a decree of MAULVI 
MOHAMMAD AHMAD ANSARI, Subordinate Judge. . 


The following is the Referring Order :— 
- MUKERJI and BANERJI, J].— This appeal was decided ex 


e Parte by a Bench of this Court on 8th March, 1926. ‘The res- 


pondents subsequently appeared and were successful in obtaining 
an order for rc-hearing. That 1s bow the case is before us. ^ 

The appeal arises out of execution proceedings and under the 
following circumstances :-—— 


A final decree for uk was made on 7th June, 1913. An 
application for execution of the decree was made oD ath Januftry, 


"S. * Ex. S. A. No. 1275 of 1924 
ae 


CIVIL 
1926 
CHHATTAR 
SINGH 

LA A 
KAMAL 
SINGH 


HIGH COURT - - [A L.J. R 


1916. The property being ancestral, papers were sent to the 
Collector for execution, on the 23:d March, 31916. While the 
execution was still pending before the Collector, ceitain persons, 
with whose identity we are not eoncerned, instituted a certain 
suit No. 243 of 1916, on. 13th November, 1916, to obtain a de- 
claration that the property mortgaged was *not liable to be sold 
in execution of the decree obtained by the decrce-holders, the 
appellants before us. On the same date, an injunction was 
issued to the decree-holders restraining them from proceeding 
with the sale. The suit had various results. The first court dis- 
missed the suit on 3oth March, 1917. An appeal was filed by the 
then plaintiffs, and the appellate court again issued an injunction 
restraining the decree-holders from proceeding with the sale. The 
appeal was allowed on aoth August, 1917. A second appeal was 
filed and this Court set aside the decree of the lower appellate 
court and restored that of the first court, This was on 6th 
July, 1920. The result was that the bar to the execution of the 
defree was removed on 6th July, 1920. It appears that the pa- 
perf for the execution of the decree were still with the Collector. 
On 17th August, 1920, he‘iecorded an order to the effect that 
inspite of notice to the decree-holder's so no proceedings had 
been taken by the decree-h8lder and; therefore, the papers should 
be returned to the Civil Court. On the papers being received in 
the Civil Court, the first and last order that was passed, was 
passed on the 31st August, 1920. The learned Subordinate 
Judge stated that as there was no prosecution on the part of the 
decree-holders, the execution case was to be struck off. 


'* Thereupon, on the roth January, 1923, the present application 
for execution was made, This application prayed that the decre- 
tal amount might be realized by the sale of the property mort- 
gaged. It sought to realize not only the amount which was due 
when the applicalion of 4th January, 1916 was made, but also 
an additional sum which had accrued to the deciee-holders on 
account of interest. An exception was taken to this application 
by the judgmentdebtors on the ground that it was barred by 
time. The objection found favour with both the courts below, 


- and the application was dismissed. The decree-holders are, 


therefofe, before this Court, and it is contended on their behalf 
that the appkication is within time i 


The argument of Mr. P. L. Banerji, appearing [or the decree- 
holders, is that on 6th July, 1920, the bar to the execution of 
his ‘application was removed; and he had, therefore, three years’ 
time, under article 181, Schedule 1, of the Limitation Act, 
within which to apply for the execution of his decree. He 
argued that his present application was, in substance,ean 
application to revive the previous application of 1916 and, 
therefore, under the authority of several cases decided by this 
and other Courts, his application was within time. 


For the respondents, Dr. Agarwala has argued three points. 
His first point is that the application of 4th January, 1916, was 
never struck off on account of the issue of an injunction, that 
it was still pending on 6th July, 1920, and that, therefore, there 
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was nothing to revive. In other words, his argument is this that 
_ the application being alive there was no necessity to revive it 
" by a fresh application. This argument does not appeal to us. 
The reason is this: The Collector and the Civil Court both 
thought that it was the duty of the deciee-holders to make a 
fresh application, asking the officers to proceed with the execution 
that was before them. If an application was necessary, that 
application would be treated as an application for revival. If 
any article of limitation applied to any such application, it 
would be article 181. 


The and argument of Dr. Agarwala is this. The application 
of roth January, 1923, is. not in. substance an application to 
revive the application of 1916, inasmuch as the prayer is for the 
realisation of a much larger amount than was contained in the 
application of 1916. We are not disposed to entertain seriously 
this argument. Btoh'the applications were for the sale of’ the 
property mortgaged and for the realization of the amount due. Ig 
substance, the two applications weie of one and the sage nature 
and it cannot be said that, ,because some period elapsed 
on account of litigation of a third party, the decree-holders were 
not entitled to any further interegt on their decree. If they were 
entitled to further interest, they were entitled to ask for the 
same. : 


The 3rd argument of Dr. Agarwala is more formidable 
* and it appears that it has not been considered by any reported 
"case so far brought to our notice. He. argued that the fiction 
of ‘revival of a previous application’ had been resorted to by the 
coutts, simply because there was no particular provision in the 
Limitation Act of 1877, by which a case like the’ present one 
could be met. He pointed out that section rs of the Limitation 
Act of 1877, which directed that a period during which an 
injunction was operative, should be deducted, related to suits 
alone, and. did not relate to execution of the decrees. The new 
Act ofe1908, sub-section (x), section is, relates to both, the 
suits and the execution of the decrees, He argues, thereforé, 
that, if the legislature definitely provided a rule for a case like 
the present one, it was not open to courts togesoré to a:fiction 
in order to give relief. According-to Dr. Agarwala's argument, 
the period of limitation would begin to run, in this case, fróm 
4th January, 1916, the date of the previous application; and te 
the usual period of three years, there should be -added a- period 
of 3 years, g months-and s days, during which the injunctions 
were in force. This would mean that the decree-holders were 
entitled to make an application for.execution up-to, and 
inclusive of, 8th November, 1922. Dr. Agarwala further argued 
thal after all the so-called application for revival is an application 
for execution. of the decree.‘ Article 181 can apply, only if 
there is no provision whatsoever for an application t to execute 
a decree in Schedule 1 of the Limitation Act. 


Weare of opinion that Dr. Agarwala’s last contention 1s worthy 
of much consideration, and it ought to succeed. But so far 
thig argüment has- not been put forward in any of the reported 
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cases. The courts below computed limitation in the same way 
in which Dr. Agarwala would ask us to compute it. On the 
other hand, when the case came before two learned Judges of 
this Court and an ex parte decree was made, no attention was 
paid to the provisions of section rsf . Clause (1) of the 
Limitation Act. This was possibly because the attention of the 
learned Judges was not diawn to the provisions of that section, 
as nobody appeared for the respondents. The fact remains 
that there are numerous cases in which, evcen after the passing 
of the Act (9 of 1908), the old rule of ‘revival’ has been applied. 
It is necessary that such an important point of law should be 
settled once for áll In view of the foregoing considerations, 
we direct that the case be laid before the Hon’ble the Chief 
Justice for the formation, if he thinks fit, of a laiger Bench to 
consider the case, so that an authoritative pronouncement may 
be made on such an important point. 

Peagy Lal Banerji and Benod Bekari Lal, for the appellants. 

M. æ. Agarwala, for the respondents. 

The following judgments were delivered :— 


Linpsay, J.— The questiop referred to this Full Bench for 
decision is one of limitation, namely, whether an application made 
by the decree-holders on the toth January, 1923 was liable to be 
dismissed as being beyond time. The courts below treated it as 
time-barred ; ın second appeal the decree-holders contend that it 
was made within time. 


Tfle facts are fully set out in the referring order ; it will be 
aufficient-to state here such of them only as bear immediately upon 
the question now before us. 


The appellants, who are the decree-holders, obtained a final 
decree for sale on the 7th June, 1913. They made an application 
for execution on the 4th January, 1916, and on the 23rd March, 
1916, the execution proceedings were transferred to the Collector 
for execution as the property sought to be sold was ancestral. 


On the 3th November, 1916, while the proceedings were still 
pending before the Collector a suit was brought to obtain a declar- 
ation that the property was not liable to be sold in execution The 
litigation thus commenced went on till the 6th July, 1920, when 
this Court decided that the property was liable to be sold and 
dismissed the suit. 


It is admitted before us that by reason of injunctions issued in . 


the course of the litigation just referred to the execution proceedifigs 
in the Collector’s court were stayed, and that the bar to the progress 
of those proceedings was eventually withdrawn by the judgment of 
this Court, dated the 6th July, 1920. 

It is important to consider now what bappened after the date just 
memtioned. The Collector took up the case on the 17th August, 
1920, and recorded an order in which it was recited thmt in spite of 

: eee 
[4 
e. « 


* 
] 


VOL. xxv] HIGH COURT KU 265 


notice given to the'son of one of the decree-holders no steps were 
being taken to prosecute the case in his court. Being of opinion 
that there was default in prosecution (adam pairawi) he directed 
that the papers nace be returned to the Court of the Subordinate 
Judge. * 

The record reached the office of the Subordinste Judge and was 
placed before him on the 31st August, 1920, whereupon without 
issuing notice to either of the parties he ordered that the application 
for execution should be struck off the list of pending applications, 
that a note to this effect should be recorded in the appropriate 
register and that an entry should further be made in the register of 
decided cases. .These orders were clearly based upon the statement 
or opinion of the Collector in his order of the 17th August to the 


effect that the decree-holders were taking no steps to prosecute the 


execution proceedings. 

Nothing more was done by the decree-holders till the roth ef 
January, 1923 when they presented the application which forms the 
subject-matter of the present app&al In form this application is 
one for execution of the decree drawn up in accordance with the 
rules prescribed for such applications. It-refers to previous appli- 
cations made for execution but, strangely enough, makes no mention 
of £he application made on the 4th January, 1916. 


Attached to the application was a statement setting out the 
hiatory of the suit concerning the property sought to be sold and 
reciting that this suit had been finally disposed of by tht High 
Court in second appeal on the 6th July, 1920. The narrative 
concluded as follows :— 

“The appeal was decided in favour of the decrec-holders by 
the Hon'ble High Court. 'The application for execution is 
therefore within time.” ` 

It is apparent, therefore, tbat while the decree-holders were 
styling their application as one for execution they were claiming 
that the starting point of limitation for it was the 6th July, 1920, 
the date of the High Court’s decision. 

The Courts below, treating the application as'one for execution 
of the-decree, have applied: limitation as provided in article 182. of 
the First Schedule to the Limitation Act; and itis conceded that 
if the application is, in reality, an application for execution, the 
courts below were right. 


* For the decree-holders, however, it is argued ‘that the application," 


though in form an application for . execution, is in substance one of 

adifferent character, namely. an application to revive or continue 

execution proceedings which had been stayed by injunction. It is 

contended that the proceedings-in execution which began with the 

application of the 4th January, 1916, were never brought to ang end 

by a judicialeorder which had the effect .of disposing finally of the 
. e 
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application so as to make it follow that the decree-holders could not 
thereafter move for execution except by presenting a new and 
independent application. 

It is said that the law does not contemplate the simultaneous 
prosecution of two indentical applications for execution ; accordingly 
if, for the reason given above, the earlier application of the qth 
January, 1916 was still pending, the later application of the roth 
January, 1923, cannot be treated as an independent application for 
execution to which the rule of limitation contained in article 182 
applies. 

On these grounds then, it is urged that the application of the 
1oth January, 1923, must be governed by article 181 inasmuch 
as it is an application for which no period of limitation is provided 
élsewhere in the first Schedule or by section 48 of the Code ‘of 


' Civil Procedure and as the right to make the application accrued 


enly on €he 6th of July, 1920, when the decree of this Court removed 
the obstacle to the execution proceedings, the present application, 
made within three years of thafdate, is within time. 


That was the view taken bythe Bench which allowed this appeal 
ex parte on the 8th March, 1926. 


As opposed to this we have the argument that the application 
of the roth January, 1923 was, as it purported to be, an application 
for execution—a distinct and ‘independent application to which the 
provisions of article 182 necessarily apply. Dr. Agarwala in support 
of thie? contention has to rely upon the order of the Subordinate 
Judge, dated the 31st August, 1920 in order to show that the 
proceedings in execution had been definitely brought to a close so 
that there could be no occasion for their revival. 


In our opinion the order of the Subordinate Judge did not 
produce this effect. 


e In the first place, it was an improper order—one passed behind 
the backs of the parties. It is clear that no notice was given-to 
either party. .` ' 

And, in the second place, the order in its terms was not one 
justified by any law of procedure. It has been repeatedly observed 
in judgments of this Court that an order “striking off" a pending 
application for execution is not recognized by the law. This view 
was again expressed in a recent judgment of a Bench of this Court 
where it was said that an order directing an execution application 


*to be “struck off" was notan order sanctioned by any rule (L*P. 


Appeal No 18 of 1925, decided on the 22nd March, 1926). 
If this be so it follows that the order of the Subordinate Judge 


` ofthe 31st August, 1920, was intended in law for the purpose 


of concluding the execution proceedings initiated by the application 
of tae 4th January, 1916. The only result it could have was that 
of leaving the proceedings still pending. 
. > 
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In this -view “the application of the roth January, 1923, was one 
made during the pendency ef execution proceedings and is not to be 
treated, therefore, as a fresh application for execution. It is, in 
“substance, merely an application asking the Court to continue the 
«earlier proceedings. „As such it is outside the purview of article 182. 


Dr. Agarwala has argued earnestly that applications for revival 
of previous execution proceedings, though they have for a long time 
been countenanced by the Court, are, as matter of law, no longer 
competent, regard being had to an amendment of the law introduced 
in section 15 of the Limitation Act (Act 9 of 1908). This section 
lays down & rule for the computation of the period of limitation 
according to which the time of the continuance of any injunction or 
order staying the institution of a suit or the execution of a decree 

` is €o be excluded in determining whether the suit, or an application 
for execution of the decree is brought within time. It is pointed 
out that under the previous Limitation Act (Act 15 of 1877) the 
rule applied only to suits p under the new Act it has beeneextended 
to applications for execution of decree The result is, it is said, that 
there is now a definite provision which in the case of application 
for execution forbids any extensfon of time beyond the limit 
arrived at by deduction of the period during which the injunction 
or order has continued. g 

But section 15, even as it now stands, refers to applications for 
execution of decree, and does not affect to deal with applications 
which, in substance, are not applications for execution but merely 
applications to move a court to continue proceedings which had come 
under suspension by reason of an injunction or order. 

We are unable therefore to hold that the law as amended pro- 
hibits either expressly or by necessary implication the making of 
these applications for revival which the courts both before and 
since the commencement of the Limitation Act (Act 9 of 1908) have 
treated as competent. We need only refer in this connexion to the 
judgment of the Privy Council in Qamar-ud-din Ahmad v. Jawahir 

Z (!) and to the interpreta tion put upon that judgment in the. 
case of Madho Prasad v. Draupadi Bibi (°). Atpage 385 of the 
latter report Piggott, J. observes : 

` “The case of Qamar-ud-din Ahmad v. Jawakir Lal (*) is good 
authority for the proposition that in a case of this sort where the 
execution of a decree has been suspended through no act or default 
of the decree-holder the latter has a right to ask the court to revive 
anB carry through the execution proceedings which hare been 
suspended.” 


. The only other question then is as to the period within which , 


the right of the decree-holder to so apply must be exercised. As ‘to 
this we think that the law is laid down correctly in a further passage 


a [oos I. L. R., 27 All, 334. 
a) [roar] I. LR, 43 All, 383. 
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CIVIL of the judgment of Piggott, J. in the above case which reads as 


1926 follows :— 
: ` * He (i. e, the decree-holder) can, however only do this by means 
CEBATTAR < of a proper application to that effect ...... The application in 
» question would be one for which no period of Imitation is expresaly* 


K 
Gira provided by the Schedule to the Limitation Act and would therefore 


ener fall under article 181 of the Schedule requiring to be made within 
Lindsey, J. three years of the date on which the right to make it accrued ”. 

` Obviously the right would accrue upon the date on which the 
obstacle to the progress of the- execution proceedings v was with 
drawn. 

, Applying these principles to the case now before us we find that 
the obstacle was removed on the 6th July, 1920 when the order oí 
this Court dismissed the suit which led to the suspension of the 
execution proceedings commenced by the application of the 4th 
January, 1916 

The application of the tcth, January, "1923, which we hold to have 
been, in substance, an application for revival, was made within three 
years from the 6th July, 1920, anal so was within Lime under article 181.. 

For these reasons we allow the appeal, reverse the orders of the 
courts below and send the case back for disposal to the execution 
court The appellants to. get-their costs here and in the lower- 


. 


appellate court 
Banerji, J. BANERJI, J.—L.agice with Mr. Justice Lindsay and have nothing 
to add. : S oup 
Sulaiman, J.’ ^ SULAIMAN, J.—1 have come to the same conclusion. The appli- 


cation out of which this appeal arises is certainly defective in- form. 
The respondent’s contention has been that having regard to ita 
^ language and the prayer asked. for, it must be deemed to be a fresh 
application for execution and not one for revival. This is a matter 
not only of interpretation but of inference from all the circumstances. 
As my learned brethren consider that this can be treated as in : 
substance an «pplication for revival of the proceedings in execution, * ` 
if it be held that the previous application has really not yet Been A 
s finally disposed ‘of. > 
The main contention of Dr. Agarwala is that the doctrine of 
revival which was resorted to by the courts under the old Limitation 
„Act of 1877, is no longer applicable in cases where stay orders or 
I “injunctions have been issued. The Bench which heard the appeal 
* ‘sx parte held that the proceedings should be revived.. But the 
Bench which has referred the case to the Full Bench was inclined to 
hold that the contention was worthy of much consideration and ought 
> to succeed. The learned counsel for the respondents argues that this 
doctgne was invented by the court to help the decree-holder at a time 
when the law contained .no provision to safeguard *his interest. 
- * e 
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Section‘ 15 of the Limitation Act (No. 9 of 1908) is in terms made 
expressly applicable to cases where execution has been stayed by 
injunction. He, therefore, contends that the only concession which 
can be made to the decree-holder is to exclude the time during which 
the injunctions were in force. 


This argument ignores that the principle allowing a right of 
revival of a previous application is different and distinct from that 
permitting exclusion of time. The question of exclusion of time can 
only arise when a fresh application for execution is made, whereas 
it is only a previous application which has not been properly and 
finally disposed of which can be revived. The application for revi- 
val is not a fresh application for execution. The principle is based 
on equity and justice, and the decree-holder is:merely to request the 
court to take up and continue the proceedings which have not finally 
terminated but which have remained in abeyance for some reason er 
other beyond his control. > 


It is‘not correct to say that the amendment of section I5 was 
intended to sweep away and replace the old doctrine of revival. The 
two principles are not co-extensivg or identical In cases where 
there has been no previous application for execution, but proceedings 
in execution have been stayed, section. 15 may be of help, whereas 
the doctrine of revival would have no application. Similarly, there 
may be cases where after the removal of the bar a previous appli- 
cation has been properly and finally disposed of. In such cases 
also no question of revival ‘can arise, but the decree-holder *vill be 
entitled to deduct the period of suspension in consequence of the 
stay order or injunction. On the other hand; there may be cases 
to which section 15 cannot apply and yet the doctrine of revival may 
be of utility. For instance, execution proceedings may be postponed 
by agreement between the parties under 80me arrangement for pay- 
ment during a definite period after which the decree-holder may 
request the court to revive it, or proceedings might have been stayed 
long after an application for execution has been pending for three 
years in which case a mere exclusion of the time of Susp&nsion would 
never save a second application from limitation. «That the amend- 


: menf of the new section has not killed the doctrine of revival is 


shown by numerous cases decided under the new Act in which «the 
old doctrine has been unhesitatingly applied 
The application for revival not being a fresh application for exe- 
cution cannot be governed by article 182. There is not, however, 
any*special Article which would apply except the omnibus Article 
181. It has been held in several cases that this Article applies to 
such applications. I may refer to the case of Balwant Singh v. 
Budh Singhk(*) which was a case under the new Act and in which 
the same principle was followed. When Article 181 applies, the 
period of limitation is three years from the date when the bar tothe 
i (1) L L. R., 43 Al, $64. 
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execution was removed. In the present case the bar was Certainly 
not removed till the High Court, on the 6th of July, 1920, allowed 
the appeal and dismissed the suit. The decree-holder, therefore, had 
three years from this last mentioned date to gp to the court and 
request it to take up the pending application añd continue the pro- 
ceedings. The mere fact that he did not turn up within a month or 
two of this date cannot deprive him of his right to move the court 
within three years. The papers were returned by the Collector 
merely because no steps were taken by the decree-holder within two 
months. The Subordinate Judge, without even issuing any notice 
tothe decree-holder, struck the case off from the pending file and 


-consigned the record to the record room. That order cannot be 


deemed to be a final disposal of the'application. The court could 
not penalize the decree-holder for not appearing promptly when fio 
notice had been issued to him. The court could not cut down the 
Period *f three years which the decree-holder had under Article 
181 to- Mke steps for revival. The order striking off the procted- 
ings, therefore, is no bar to tHe present application which, in my 
opinion, i8 within time. $ 

MUKERJI, J.— The point for the decision of which this case has 
been referred to a Full Bench, briefly stated, is whether section t5. 
of the Limitation Act of 1908 has made it incompetent to a decree- 
holder to apply for the revival of a previous execution application 
made by him and whether any application. that he makes, for the 
continfhance of execution proceedings, must be treated as a fresh ap- 
plication. 

. The facts of the case will make the point clear and are referred 
to in the order of reference to which I was a party. 


Briefly they are as follows :—A final decree for sale was made 
on the 7th of June, 1913. After some unsuccessful applications an 
application for execution was made on the 4th of Jan. ~~, 1916. As 
the result of this application, the decree was sent to the Collector 
for executiqn, as, the property to be sold happened to be the ances- 
tral property of the judgment-debtor. While the execution was still 
pending before the Collector certain people filed a suit, on the 13th 
of November, 1916, to obtain a declaration that the property ordered : 
to'be sold was not liable to be sold in execution of the decree-holders' 
decree. On the same date, the court seized of the suit, enjoined ` 
the decree-holder from proceeding with the sale The suit was dis- 
missed. An appeal was filed and the appellate court again issped 
an injunction restraining the sale. The appeal succeeded with the 
result that the decree was declared to be inexecutable. Ona second 
appeal, however, the decree of the court of first instance was res- 
tored, the suit having been dismissed £s to/o by the High Court. 
This happened on the 6th of July, 1920. It was, therefore, on this 
date that the obstacle to the execution of the decree was re- 
moved, . . E 
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On the 17th of August, 1920, the Collector recorded an order 
to the effect that the decree-holder's son had been intimated to, büt 
the decree-holder had taken no steps to proceed with the execution 


. and that, therefore, the papers should be sent back to the civil 


' 


.court. The papers were received in the Subordinate Judge’s court 
on the 31st of August, 1920 and, on that day, the learned Judge 
“struck off” the execution proceedings recording it,as the reason for 
his action, that the decree-holders were not prosecuting the case. 

On the roth of January, 1923 the decreeholders made the 
application which we have now to consider. 


The application, if it be treated asa fresh ‘piles for exe- 
cution of the decree, would be time-barred under the provisions of 
article 182 of Schedule 1 of the Limitation Act, in spite of excluding 
thé period of three years and odd during which the injunctions were 
in force against the decree-holders. But if the application of the 
roth of January, 1923 could be regarded as an application made for 
reviving the application that was made on the 4th of January, 1916 
and if three years’ time be computed from the 6th. of July, 1920, 
the date of the disposal of the second appeal by the High Court, 
the application would be in time Te argument on behalf of the 
judgment debtors-respondents is that after the enactment of section 
I5 of the Limitation Act of 1908, the application of the roth of 
January, 1923 cannot be regarded asanything but a fresk application 
for execution. We have to see whether this argument is sound. 

. It may be at once pointed out that under the Limitation Act of 
1877, section 15, as it then stood, did not cover the case of an 
execution application, the proceedings under which had been stayed by 
injunctions issued by courts. It is argued on this ground that when- 
ever an application is made by the decree-holder asking the court to 
proceed with the execution of his decree, that application must be 
treated as an application for execution and limitation must be com- 
puted having regard to the provisions of article 182 and section 15 
of the Limitation Act. 

This argument has, on the face of it, the merit tf sdme plausibi- 
lity but it is not really correct. There is an essential difference 
between an application for execution of a decree and an applica- 
tion to acourt asking it simply to revive a previous applicatjon 
made for the execution of the decree. Itis really a question 
of fact, a question of the intention of the decree-holder as to what he 
wants. It is not a question of pure law. If, in the case before, us, 
on the 31st of August, 1920, before the order was recorded by the 
Subordinate Judge, the decree-holders had gone to him and asked 
him, by an application, not drawn up in the usual 10-column form 
for execution, to send back the case to the Collector for execution, 
it could hardly have been said that they were applying for an exe- 
cution of the decree, within the meaning of article 182 of the Li- 
mitation Act. e In that case, the application , would have been simply 
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CiviL to the effect that the bar to the execution had been removed, that 
1926 the Collector had wrongly returned the papers to the civil court and 
— tbat the civil court should re-transfer the case to the Collector and 

PRAT TAR ask him to proceed with the execution. Thus, it seems clear to me, 
Pa that there is a difference between a fresh or intependent application * 
KaMAL for execution and an application (to the court executing the decree) 
SINGH which does not amount to an " application for execution”. It is to ' 
Aukerys, 7. an application of the former class that section 15 of the Limitation 
: Act would apply and not to an application of the latter class. 


To make the point clearer, I will give an illustration. Suppose 
the decree passed and sought to be executed 1s a simple money 
decree. The decree-holder seeks the execution of the decree by the 
arrest of the judgmentdebtor. The judgment-debtor institutes a 
suit to obtain a declaration that the decree was obtained by fratid 
and he obtains an injunction staying the execution of the decree. 

s If afterethe dismissal of the suit, the decree-holderdoes not ask the 

i executimw court to proceed with bis application for the arrest of the 
judgment-debtor but makes an “application to it to attach the property - 

of the judgment-debtor and to execute the decree in that way, this 

application would be afresh application and would be governed by 

article 182 read with section 15 of the Limitation Act. If, on the other 

hand, tbe decree-holder should apply to the court executing the 

decree to proceed with the arrest of the judgmentdebtor he would 

5 be simply asking for a revival of the proceedings which were still 

pendigg and his application would not be governed by the rule 

contained in section 15 of the Limitation Act. 


Such being my view of the law, let us consider the present case. 
As already stated, on the 31st of August, 1920, the learned Sub- 
ordinate Judge "struck off" the execution application without 
giving the decree holder an opportunity to make an application 
before him to proceed with the execution and without intimating 
to the decree-holder that the court was prepared to proceed with 
the execution. The order striking off the execution amounts 
simply to an osder sending the papers to the record room. The 
order did not amoyint to an adjudication of the case. In the circum- 
stances, the previous execution application of the 4th of January, 
s 1916 was still pending and had not been substantially or judicially 
disposed of. The decree-holders, in making their application of 
the roth of January, 1923, referred to the fact that the High Court 
s had disposed of the second appeal on the 6th of July, 1920, and 
* relying on that date, stated that their application was within tinte. 
e. It is true that the application was made in the form of an ordinary 
application for execution with the several columns shown as usual 
But it has been repeatedly said that we have to look to the substance 
of the application and not to the form of it. If it were otherwise, 
it would entirely depend on the skill of the draftsman whether a 
cerBin article of the Limitation Act should apply og any other. 
Ld 
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This cannot be permitted: We have already shown in our referring CIVIL 
order that the plaintiffs’ application should be treated as an appli- $636 
cation asking the court to proceed with the previous application. — 
To that opinion I still adhere. — CHHATTAR 


SINGH 

In this view of fhe case the appeal ought to succeed and I s. 
would, therefore, set aside the decrees of the courts below and tete 
remand the execution case to the court of first instance and direct REN 


it to proceed with the execution in accordance with law. dfukerji, J. 


WALSH, A. C. J.—I have read the judgments delivered by the Walsh, 

other members of the Bench, and agree with them generally. 1 + C J 
desire to make only two observations. In my opinion, an order 
made by a Judge upon an application which is still pending, that it 
be “ struck off ", or “ sent to the record room ”, made either without 
notice to the decree-holder, or without giving him an opportunity of 
being heard is a ministerial order, and cannot be regarded, speaking 
generally, as a judicial disposal of the application on the ® merits, 
though special circumstances may appear which make” it so. 
Secondly, whether an application is in substance a fresh one, or an 
attempt to revive a former one, is, aga general rule, a question of 
fact to be decided with reference to all the circumstances of the 
case. - 


By THE COURT.—For the reasons given above the appeal is 
allowed and tbe orders of the court below reversed, and the case 
must be sent back to the execution court for disposal according to 
law. The appellants will get their costs here and in thê lower 
court. E 
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Bengal Alluyion and Diluvion Regulation (XI of 1825), section 2—Dkar PULMAN, J. 
e Dura, custom of, existence of— Enforcement of —Applicabiltty to cases of » 
sudden and considerable diversion due to outside agency. a 
Where the custom of Dhar Dhura as sanctioned under the 
Benga] Alluvion and Diluvion Regulation XI of 1825, section 2, 
observing the deep stream as the boundary between two villages, 


was proved to be in existence governing the rights of the parties, . 
Aeld, that. thc custom applied not only to "the shifting ofethe 
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main channel of a stream from one side to another in the much 
wider sandy bed" but also to cases of sudden and considerable 
diversion of a stream, brought about by outside agency and 
throwing land from one side to another. , 

The mere extent of the land transferred or the distinction , 
between sudden and gradual accretions cannot be considered as 
factors determining the question of the enforcibility of suc 
custom. ‘ 2 

Jshree Singh v. Shurfoodeen, [1869] H. C. R., N.-W. P., Vol. I, 

. 224 and Shohrat Singh v. Ghulam Fsid, 18 A. L. J. R., 195, 
referred to. 2 
FIRST APPEAL from a decree of PANDIT RUP KISHAN AGHA, 
Subordinate Judge of Budaun. : 


Surendro Nath Sen, for the appellants. A 
Peary Lal Banerji, for the respondents. 
e Thesjudgment of the Court was delivered by 


PULEAN, J—This appeal arises from a suit brought by the 
owners of the village lands of Jia Nagla to recover from the owners 
of the village lands of Timgria Ghat a considerable area of land 
transferred from one side of the Mahewa river to the other as the 

. result of a change in the course of the stream. The plaintiff Girwar 
Singh himself admits that the custom of Dhar Dhura prevails 
between the villages of Jia Nagla and Timaria Ghat, and there is 
abundant documentary evidence dating back to the first settlement 
to prove this fact. The meaning of the custom of Dhar Dhura is 
that the deep stream is to be regarded as the boundary between two 
villages. The custom is sanctioned in the Bengal Alluvion and 
Diluvion Regulation XI of 1825, which lays.down in the second 
section that "whenever any clear and definite usage. ..... may have 
been immemorially establishel for determining the rights of the 
proprietora of two or more contiguous estates divided-by a river 
(such as that the main channel of the river dividing the estates 
shall be the constant boundary between them, whatever changes 
may take place im the course of the river, by encroachment on one 
side and accessiqn on the other) the usage so established shall 
govern the decision of all claims and disputes relative to alluvial land 
between the parties". In the present case immemorial usage is 
established by the old settlements, and it is not denied that on 
several occasions in the past land cut off by the river has been 
incorporated in the opposite village. 

The learned Subordinate Judge has decreed the plaintiff's stit 
and restored to them land which is now on the opposite side of the 


- _ river, not because the custom of Dhar Dhura does not apply to these 


villages, but because in his opinion the custom cannot be intended 
to cover the present case. Undoubtedly the decision of the learned 
judge was affected by his personal opinion, that the whole custom 
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is inequitable being “an aggravated form of gambling in which not 
only who wins or loses, but also the amount of the stake is left to be 
determined by the caprice of a river due to natura] causes". We 
need only point out that there is another side tothe picture. By 
allowing their conetintly shifting boundary to be determined by 
naturál or. possibly in their opinion supernatural causes, the parties 
have for many years, perbaps centuries, lived together in peace with- 
out bloodshed and without litigation. If this is gambling it is at 
least fair gambling in which neither party can take an advantage 
of the other. 

The Judge seeks to base his ^ view that the whole custom is 
inequitable on a decision of the Allahabad High Court of the year 
1869, Jshree Simgh-v. Shurfoodsen (*). This ruling will not 
jüstify condemnation of the whole custom but only its application to 
cases where there has been a sudden and not a gradual accretion, and 
so he argues that the accretion in the present case was brought about 
by abnormal circumstances, whereas the custom must refer only to 
normal circumstances. We have ‘perused the judgment in the 
case of Zskree Singh v. Siturfoodeen,; and wefind thatthe Judges were 
of opinion that the custom of Dhir Dhura when applied to landa 
gained otherwise than by gradual accretion is opposed to equity, 
“and it is doubtful how far in extreme cases in which it 
would lead to the transfer of large tracts of land, the courts would 
be warranted in applying it". From this they go on to say that 
they would not beat liberty to admit the plaintiff's claim $ unless 
similar claims in similar cases in their neighbourhood were shown 
to have been heretofore admitted ". The case was twice remanded, 
but the evidence of previous examples was held to be insufficient 
to prove the custom, and the suit failed on this account. The 
judgment is therefore not a clear authority for the view that Dhar 
Dhura cannot apply to cases of a sudden and considerable diversion 
of a stream 


Nor is the reference of the learned Judge to the more recent 
decision of this High Court, in SZo&rat Singh v.eGtam Esta (7) 
more helpful to his argument. In that case it was found that the 
evidence did not establish the existence of any custom of Dhar Dhwra, 
and a decision based on the nonexistence of the custom can be no 
authority in a case where the custom is not only proved buf ad- 
mitted. 

Thus we have to decide merely whether the lower court, in the 
absence of authority, was justified in finding that. the custom of 
Dhar Dhuraonly applies “ to the shifting of the main channel of a 
stream from one aide to another in the much wider sandy bed ", and 
not to more violent changes brought about by outside agency. We 
may say at once that the change of river bed of the Mahewa took 


(1) [1869] H. C. R., N.-W. P., Vol. I, 3134. LI 
* (1) [1920] 18 A.L. J. R, 195. 2s 
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place in the year 1326 Fasli and probably again in the two succeeding 
years owing tothe action of the neighbouring river Ganges, which 
broke one of the embankments constructed either, in the Moradabad 
or Aligarh district. The ‘exact-nature and position of the breach 
is not clearly explained, but it is hardly materihl. for the purpose of* 
determining this appeal. We have referred tothe District Gazetteer 
of Budaun published in 1907, and find the following passages. At 
page 8, writing of the Ganges, the author observed: “ numerous 
islands occur along its course, and as the deep stream rule prevails, 
they are apt to be transferred from one district to another several 
times within the course of a few seasons”. Of the Mahewa he 
writes at page 9, “The Mahewa which originally was nothing but 
a local drain, now acts as an overflow channel of the Ganges, owing 
to changes that have occurred in Moradabad Consequently before 
it enters this district, its narrow and often tortuous bed is filled to 
overflowing with the inevitable result of serious flooding when the 
atream ig awollen by the drainage brought down along its small 
tributories. These inundatione fill the whole of the Mahewa valley, 
and the country is swept.by a destructive rush of water, which 
leaves nothing behind but darfage on every side. In many places 
the river by its efforts to straighten its winding course, has cut away 
much good land, carving for itself experimental channels and then 
abandoning them”. Further at page 16 we find “The worst 
damage is done by the Mahewa which frequently destroys good land 
and leaves behind it a barren silt. In former days serious floods 
in thi$ river seldom occurred, but about 1871 a large volume of 
water was transferred from the Ganges into the Mahéwa channel " 
A reference to the map shows that the Mahewa is so close to the 
Ganges during its course in the Budaun district that it must always 
have been endangered by the floods of that river, and we have the 
authority of the Gazetteer for holding the floods of the Mahewa 
caused by the Ganges have been severe atleast since 1871. After 
that date there was a settlement in which the condition of Dhar Dhura 
was affirmed both in Jia Nagla and in Timaria Ghat, and it seems 
idle to suppose that the riparian owners affirmed the custom in the 
belief that it would not prevail when the Mahewa altered its course 
on account of the action of itslarger neighbour. We are also doubtful 
whether the changes in the “ much wider sandy bed" have any 
reality in view of the reference in the Gazetteer to the narrow arid 
tortuous bed of the stream. 


* We find that in the present case the floods originating with the 
Ganges have changed the course of the Mahewa to such an extent 
that in the course of three seasons 136 bighas of land have gone 
over from the Jia Nagla side of the river to that of Timaria Ghat. 
Previous khewats show no such large accretion in the past, but the 
mere extent of the land transferred cannot be the factor to deter- 
mine whether the custom of Dhar Dhura proved to beein existence 

E . 
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can be enforced. Considerable losses are contemplated by the CIVIL 
Government which allows a zamindar who loses 5% of his whole 1926 
estate to obtain remission of land revenue. Another suggested 
distinction is between sudden and gradual accretion. But this is a GUMB Ral 
difficult test to apply: to these Indian streams Their action is (RN AE 
always the same. They swell from little or nothing toa flood SINGH 
extending sometimes for miles. When the flood subsides it is seen — 5p, J. 
that the channel has changed ; we find it impossible to say that an 
accretion so caused is gradual, and we do not believe that the ripa- 
rian owners who affirmed the custom intended to restrict its opera- 
tion to gradual accretion. On the contrary we are of opinion that 
they had no more clear idea of a gradual accretion than the plaintiff 
Girwar Singh, when he tried to explain it in court, and could only 
say that it meant the erosion of a yard or two. 


We appreciate the careful consideration given to this case by 
the ledrned Subordinate Judge, and his wish to avoid doihg what 
he believed to be an injustice, but in our opinion his vfew was 
mistaken. The custom of Dhar Dhfra has been proved to exist as 
between the two contesting parties. It must be applied whenever 
the river by changing its course throws land from one side to the 
other. It applies to the present case, therefore, although the reason 
for the change in the course of the Mahewa river is to be found in 
the action of the Ganges. All customs of this nature involve 
occasional hardship for one side or the other, but that is no reason 
for the abrogation of the custom by a court. . 

In our opinion the land so transferred to the opposite bank of 
the Mahewa has become part of “the village land of Timaria Ghat, 
and the plaintiffs were not entitled to recover it. 

We allow the appeal with costs and order- that the suit be dis- 
missed with costs. 








Appeal allowed. 
RAMAN LAL ME 
Uff SHS . 1926 
‘  EMPEROR* November, 24. 
Criminal Procedure Code (Act V of 1898, as amended 1m 1923), sections 234, KENDALL, J. 
235--Joining together a number of transactions in one charge under : 


section 381, Penal Code—Effect of—Conviction under section ¢oS— . 
When trial vitiattd. 
Where the applicant was found’ to have committed criminal 
breach of trust in g series of transactions which did not take 
place within the space of one year and all these transactions 
were joined together in one charge in respect of an offence undtr 
° * Cr. Rev, No. 557 of 1926 
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section 381, and the applicant was convicted under section 408 
of the Penal Code, Az/2, that although there was technically no 
misjoinder of charges, the trial was vitiated in the same way as 
if there had been a misjoinder of charges and this was not a 
mere irregularity. Svdrahmania Ayyar v. King Emperor, Y. L. R., 25 
Mad., 61 and Emperor v. Kalka Prasad, I. L. R., 38 All, 42, 
referred to. 


CRIMINAL REVISION from an order of BABU KASHI PRASAD, 
Sessions Judge of Muttra. 


Peary Lal Bansi fi, Uma Shankas Bajpai, S. C. Das and Ram 
Nama Prasad, for the applicant. | 


Sir G. R. Alston, for the opposite party. - 


M. Walt-ullah (Assistant Government Advocate), for the 
Crown. i 


$ Thè following judgment was delivered by 


KENDALL,.].— This is an application for the revision of the 
order of the Additional Sessions Judge of Muttra upholding the 
conviction of Raman Lal under,section 408 of the Indian Penal Code. 
The facts of the case are given at length in the learned Judge's 
judgment. The main point taken on behalf of the applicant is that 
the trial is vitiated by joinder of charges in respect of eight separate 
necklaces. The applicant had been accused of committing various 
offences in connection with his management of a temple, and one 
of thé complaints against him was that he bad stolen eight necklaces 
valued at about Rs. 15,000, which had been in the possession of the 
temple. The Magistrate framed charge against him to the following 
effect :— : 

" That you on or about the day following Amnakut day of 
Sambat 1977, corresponding to 12th November, 1920, at Gokal, 
being & servant of Mt. Maha Lakshmi Bahuji, committed theft 
in respect of eight necklaces valued at Rs. 15,000, which neck- 
Jaces were in the possession of your employer, the said Maha 
Lakshmi Bahuji."' 

And the Magistrate found it to be proved that the applicant had 
not committed theft on any particular day, but that he had committed 
crjminal breach of trust in a series of transactions. The details of 
all these transactions have not been fully proved ; but in regard to 
two of them, in which the applicant is shown to have pawned two 
of the necklaces to two different people, the actual misappropriation 
took place in one case on the sth February, 1922, and in the other 
on the 21st January, 1924. In regard to the other necklaces, it is 
not certain when the misappropriation took place. 

It is argued on behalf of the applicant that the trial was irregular 
and offended against the provisions of sections 234 and 235, Criminal 
Procedure ‘Code, in that the offences, of which the accused was 
tried, did not take place within the space of 12 nfonths from the 
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first to the last. It has been argued on the other side that, as only CKIMINAL 
one charge had been drawn, it cannot be said that there was any fess 
misjoinder of charges. Technically this is correct. What has — 
happened in this case is that a number of transactions have been RAMAN LAL 
joined togetber ine one charge, and these transactions certainly did EMPEROR 
not take place within the space of.one year. Had the -charge been 

framed under section 408 of the Indian Penal Code, instead of Kendall, J 
section 381 of the Indian Penal Code the provisions of Clause (2) 

of section 222 would have demanded that the various transactions 

which made up the charge should have taken place within the space 

of one year. The offence in regard to these necklaces being one 

of criminal breach of trust, and the transaction in regard to each 

necklace being apparently a separate one it would be necessary to 

charge the accused separately with each offence ; for every such 

offence which is charged must be tried separately, unless the provisions 

of section 234 or section 235, Criminal Procedure Code wilb enable , 

the court to try two or more of the offences at one time. — 


Although it may be said that thefe was technically no misjoinder 
of charges, as only one charge was drawn, I consider that the trial 
vitiated in the same way as if there had been a misjoinder of 
charges, and this is not a mere irregularity Subrakmania Ayyar v. 
King-Emperor () and Emperor v. Kalka Prasad () .- 1 accept the 
application for revision, set aside the conviction and sentence for the 
reasons given above, and direct as the case is one of conaiderable 
importance, that it be tried de neve in accordance with law. e 


Sir Charles Alston, who has been arguing the case for the 
opposite party, has also presented two applications for revision of 
the orders of the Sessions Judge, by which he acquitted the present 
applicant in two other.cases. As a new trial has been ordered in 
the present case these applications, which are made on behalf of a 
private party and not Government, are'no longer pressed, and they 
may be dismissed. 


Application allowed. 
(1) [1901] I. L. R., 25 Mad., 6r. (7) [91:5] L'L. R5 38 AN., 42. 
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vency Act by the debtor to any of his creditors may be oral, but 
it must be a notice in an unambiguous, decisive form, made 
ina definite form of words to a particular creditor at a definite 
time, that the debtor has suspended payment of this debts. 

The expression "suspended payment of"his debts" means the 
entire suspension of his whole indebtedness and a general inten- 
lion to stop payment to everybody. 


After an insolvency bas come to an end and the title of the Offi- 
cial Réceiver is terminated, the insolvency court has no jurisdic- 
Lion to start an enquiry into the conduct of the Receiver regard- 
ing any alleged pecuniary loss suffered by the insolvent. 
First APPEAL from an order of E. BENNET Eso, District 
Judge of Agra. D 
B. Malik and Baleshwart Prasad, for the appellant.- g 


Sir Tej Bahadur Sapru, Shiam Krishna Dar and Gopi Nath 


- KunsriR for the respondents. 


The judgment of the Court, was delivered by 


WALSH, A. C. J.—This appeal must be allowed so far as the 
order adjudicating the appellamt an insolvent is concerned. The 
learned Judge has got himself into somewhat of a tangle in ‘his 
endeavour to apply the provisions of section 6. Only two alleged 
acts of insolvency are concerned. First, the third in sub-section 
(d), where the insolvent with any intent to defeat or delay his 
creditors secludes himself go as to deprive his creditois of the means 
of communicating with him. That was the only ground alleged in 
the original petition. That ground was found by the Judge in favour 
of the insolvent, and therefore no order could be made on that, 
At the hearing the learned Judge framed an issue, which itself 
suggested the other ground mentioned in sub-section (g), namely, 
“if the insolvent gives notice to any of his creditors that he has 
suspended payment of his debts”. It is difficult to recognise in the 
form of the issue any relatior between it and the provisions of the 
Act which we have just quoted. Counsel for the petitioning cre 
ditors; who are respondents, says that the petition was either in 
fact or by implication amended soas to include this ground. He 
also contends that an oral notice under sub-section (g) is sufficient. 
We do not say that it cannot be sufficient, but it must be a notice- 
in an unambiguous, decisive form, made in a definite form of words 
toa particular creditor ata definite time, that the debtor has sus- 
pended payment of his debts. “ Suspended payment of his debts " 
in this connection means entire suspension of his whole indebted- 
ness, or as is colloquially said of a bank, notice to stop payment, 
which of course means notice of a general intention to stop payment 
to everybody. The learned Judge appears to have investigated 
under this issue, No. 4 an allegation that the insolvent was indebted 
in «hree hundis Two of them are said not to have been due at 
this stage. We have not troubled to investigate fhat guestion. 
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They are admittedly unpaid and are admittedly disputed. In order 
to show his dvga fides, the insolvent gave security for the amount 
of these Jebts in this Court, but everybódy has a perfect right to 


, dispute his liability for a debt at his own risk, and to say that be- - 


* cause he refused to pay a debt, whether he owes it or he does not, 
he has suspended payment of his debts within the meaning of this 
provision, is so novel and startling a proposition that we find it 
difficult to deal with it. The logical result would be that a perfectly 
honest and respectable man, who refused to pay an extortionate 
claim against him, might on that account be made an insolvent. It 


seems clear that the learned Judge misunderstood the Act, and that l 


the provision has no application to the facts as they have been dealt 
with in the proceedings in the court below. We must, therefore, 
set aside the act of adjudication and discharge the Official Receiver, 
and direct him to return to the debtor such property as he holds 
and the proceeds of any property which he has legitimately gealised 
in the exercise of his powers during his appointment. We agree 
with counsel for the appellant and dor the Receiver that any costs 
reasonably incurred in the discharge of his duty. between the date 
of his appointment and to-day, the Official Receiver is entitled to 
recover from the petitioning creditor, on the ground that people who 
insist upon an absurd .claim of this kind, and allow the judge to 
amend an application out of existence and pass an order without 
_ jurisdiction, do so at their own risk. 


There remains the question of a complaint made by the d 
lant, or an application, it is difficult to describe it precisely, to this 
Court thatan enquiry be made into the conduct of the Official 
Receiver. This Court bas no jurisdiction to do anything of the kind, 
though no doubt in an existing insolvency ıt might as a special case 
tender advice or give directions to the Insolvency Judge, but now 
that the insolvency has come to an end and the title of the Official 
Receiver is terminated, the insolvency court has no jurisdiction 
which it- can exercise in this insolvency at all. The Official Receiver 
from to-day becomes a private person. He will, ofecourwe, carry out 
the order of this Court as directed above, and if he fails to carry 
out the order, he will be liable no doubt to disciplinary measures by 
this Court, but so far as any alleged pecuniary loss suffered by the 
appellant is concerned, although we do not sit here to advise ‘the 
parties, presumably the appellant must seek his ordinary remedy 


against the Official Receiver as a private individual in the ordinary : 


in which any other person can recover compensation for loss 
suffered as the result of a legal wrong. 


As regards the costs of the Official Receiver -appearing here to 
resist this application, we think that here the applicant has put 
himself wholly in the wrong, and although we have no jurisdiction 
to make sueh an order as he asks for, we direct him to paysethe 
Official Receiter’s costs of resiating this application. Of course the 
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-appellant is entitled to the return of his security which he filed'as 


a condition of being allowed to appeal This ordet is without pre- 
judice to any question as to whether he is liable.or not on the alleged 
hundis. The hundis must be returned as soon as possible to the 
creditors. The appeal is allowed with costs. ° e ° 

Appeal allowed. 


SRI THAKURJI (Plaintiff) . . 
Persus 
JAIKALI KUNWAR AND OTHERS (Defendants) .* 


Bengal Alluvion and Diluvion Regulation, XI of 1825, section ¢— 
Applicability of—Land takes away by gradual accretion but restored 


* 


-© dy sRdden change— When to remain as property of original owner. 


here no custom of Dhar Dhura is proved to exist and land 
is taken away by the river gradually but restored suddenly, held 
that the exception cla to the rule embodied in section 4 of 
Regulation XI of 1825 would still apply in such a case and the 
land, on being clearly recognised, shall remain the próperty of 

its original owner. - 
SECOND APPEAL from a decree of BABU Bary NATH Das, 
First Additional Judge of Gorakhpur, confirming a decree of BABU . 
Hari, HAR PRASAD, Second Additional Subordinate Judge. 


Shiva Prasad Sinka, for the appellant. 
Sankar Saran, for the respondents. 
The judgment of the Court was delivered by 


PULLAN, J.—-These two appeals arise out of a dispute between 
the riparian owners of villages situated on opposite banks of the 
river Rapti. Appeal No. 1025 is between the owners of the 
village of Shergarh and those of the village of Domingarh, and 
appeal 1062 $s between the owners of the village of Haraiya on the one 
side and the ownars of the villages of Domingarh and Bahrampur 
on the other. But no contest.now remains between the owners of 
the village of Haraiya and those of Bahrampur because they com- 
promised the matter in the lower court. The findings of 
fact in this case are that up to the year 1300 Fasli the plaintiffs- 
, appellants were in possession of the disputed plots which then lay 
* on the south-west side of the river. From the year 1300 to the ytar 
1323 Fasli the land came by gradual accretion into the possession 
of the owners of the village of Domingarh on the north-east side 
of the river. In the year 1324 Fasli by a sudden change of the 
channel of the river the land -was restored to the south-western 
aoe namely, its original position ir the villages’ belonging to the 


* S. A, Nos. 1025 and 106€ of 1924 e 
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plaintiffeappeliants, There is also a finding that no claim of CIVIL 
adverse possession has been established on behalf of the respondents, 1926 
and a further finding that the custom of Dhar Dhura is not proved — 
to exist in connection with these villages. On these findings the eae ji 
slower courts have come to the conclusion that the land came into $ 
the possession of the defendamts-respondents by gradual accretion _JAIKALI 
and so became their property, and that they have not lost the land “UNWA® 
by the sudden change of the river in 1324 and they are therefore Pullan, J. 
still the owners. The lower courts believe that their finding is in 
accordance with section 4 of Regulation XI of 1825, but on this 

point we are not prepared to agree with the decision. Under the 

terms of that Regulation land which gradually accedes to another 

estate becomes annexed to it. That is the general principle. An 

exception is made in the case where a river by a sudden 

change of its course breaks through and intersects an estate without 

any gradual encroachment and joins with another estate without 
destroying its identity. It appears to us that the courts beléw have 

read so far only and they have not considered what actually fappens 

in the case of a sudden accretion of this nature. The rule goes on 

to say "In such cases the land qn being clearly recognised shall 

remain the property of its original owner". In the present case 

the original owners are undoubtedly the plaintifis-appellants. That 

is a finding of fact which cannot now be assailed. There is 

nothing in the Regulation which lays down what is to happen in a 

case where land is taken away by the river gradually and restored 

suddenly. In our opinion the clause which we have quotcdeabove 

wil still apply in such a case and the land will go back to the 

original owner. We consider this is- the legal as well as the 

equitable view to be taken in a case such as this. We therefore 

allow these appeals with costs but in the case of appeal No. 1062 

the compromise will have effect 


Appeal allowed. 
e 
HARDEO DAS, NANAK CHAND (Plaintiff) CIVIL 
Versus , Nerd 
RAM PRASAD, SHYAM SUNDAR LAL AND OTHERS X 
(Defendants) * Deen 23 


Cogtract Act (IX of 1872), section 30—Wagering contract—Principal and, PAN J. 
agent— Security money and profits received by agent on such contracts— . J. 
Suit by principal to recover—JIllegalhity of contract no defence. e 


An agent employed to cany out wagering contracts cannot 
plead the illegality of the contract as a defence in an action 
brought by the principal to recover from the agent any money 
SEEE by him from the principal by way of security to garry 

* S, A, No, 1217 of 1934 
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CIVIL out such a contract, or any profit made by him under the 
M contract. Bhola Nath v. Mul Chand, I.L. R, ag Al., 639, 





6 
iis followed. Changa Mal v. Sheo Prasad, 18 A. L. J. R, 513, 
HARDEO , overruled and Daya Bhat Tribhovan Das v. LakAmi Chand, Pana 
Pea Chand, 1. L. R., 9 Bom., 358, referred to. | i 
Try SECOND APPEAL from a decree of. MauLvi ABDUL HALIM, 


RAM Additional District Judge of Meerut reversing a decree of J. N. 


PRAMD — MUSHRAN EsSQ., Subordinate Judge. 


SUNDAR S. C- Das, for the appellant. 
Kailas Nath Kaif“, for the respondents. 
The judgment of this Court was delivered by 


Dalai, J. DALAL, J.—The finding of the lower appellate court is that 
the defendant was an agent of the plaintiff to carry out wagering 
contracts. There was no evidence of the defendant having derived 
any profit under those contracts and so the plaintiff's suit as to , 
erofitse was rightly dismissed. The question, however, remains > ^ 
regarding the recovery of Rs 400 deposited by the plaintiff with , 
the defendant by way of s&curity. The lower appellate court - 
dismissed this portion of the suit also, referring to a single Judge ~ 
case of this Court, Changa Mal v. Sheo Prasad (*). We are not 
in agreement with that decision. It rested on a ruling of the | 
Bombay High Court, Daya Bhat, Tnbhovan Das v. Lakhmi 
Chand, Pana Chand (*). The Bombay case was decided on the basis 
of a special Act, Bombay Act III of 1865, which has no operation 
in these provinces. As far back as 1903 a Bench of this Court held 
that an agent, who has received money tn the use of his principalon a 
legal contract between him as such agent and a third party, cannot be 
allowed to set up the illegality of the contract as a defence in an action 
brought by the principal to recover from the agent the money so 
received, Bhola Nath v. Mul Chand (*). Recently another Bench 
of this Court has construed section 30 of the Indian Contract Act. 
According to that decision the provisions ofethat section did not 
prevent & person who is employed as an agent in connection with a 
wager from recovering the sums due to him by his principal. The 
present is a cogverse case. RB. 400 is due to the principal from 
the agentand the agent cannot plead the illegality of the contract. 

° The lower appellate court admitted: that the agent would have to 
pay any profit made by him under such a contract. There is the 
‘greater reason for asking the agent to refund any sum received by- 

- him from thé principal to carry out such a contract. 

- "Ns We decree the appeal for Rs. 400. The rest of the appeal" is 

* dismissed. Parties shall receive and pay costs of all courts 
according to their success and failure. 


Appeal allowed. - 


e m 1930 18 A. L. J. R., 513. 
e : (2 1885| I. L. R , 9 Bom., 358. 
(3) [1903] I, L. R., a5 All, 639. . 
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j DINA NATH HEM RAJ—IN THE MATTER OF.* avii 
Income Tax Act of 1922, sechons Óg (3), Ó6— Principal place of business— 1937 


Dispute between assessee and smcome-tax anthorities—Assessment, whet February, 3. 
amounting to illegality—Aigh Court, interference by—Assessee's right — 


to have a case stated under sectwn 66, Ac 
Ordinarily the principal place of business of a firm or company BANERJI, Je 


is the place at which the persons directing the company or firm 
do thei: business. 


The appellant firm, which was an unregistered partnership and 
consisted of thiee existing firms of Calcutta, Lahore and Cawn- 
pore respectively, was started and largely financed by the Lalcutta 
firm, for a special venture dealing with castor-seeds, “under a 
contract entered at Calcutta wit the E. I. Ry., and it was found 
that payments for seeds supplied to the order of’ E. I. Ry., 
were made to Calcutta, that a banking account was kept there, 
that correspondence with the E. I. Ry. was conducted from there 
and that reports of work at the local centres were also submitted 
to Calcutta while the Cawnpore firm carried on extensive opera- 
tions as purchases of goods which were to become the property 

"of the whole partnership. At the close of a year the partnership 
was dissolved and although a dispute had arisen between the 
appellant and the Income-tax authorities as to the principal place 
of business within the meaning of section 64 (3) of the Act, the 
Income-tax officer assessed the profits of the whole business in 
Cawnpore under section 23(4). 


Held: (1) that the only proper inference which any court of 
law could draw írom the facts was that the principal place of 
business was in Calcutta; ~ 


(2) that even if it was found that the principal place of busi- 
ness was at Cawnpore, the Income-tax Officer acted against the 
Act in assessing the firm by way of summary assessment with- 
out first obtaining a decision as to the place bf assessment from 
superior Income-tar authorities under section 64 (3) of the Act, . 
and it was the duty of the Income-tax Officer to apply for such 
a decision, even though not requested to do so by the assessee ; 


(3) that if the business had been carried on wholly in Cawn- . 
pore, the fact that it no’ longer existed would not deprive the 

* Income-tar authorities in Cawnpore of jurisdiction to make the . 
assessment ; j M 


(4) that the High Court has no powerto overrule anything 
done by an Income-tax Officer or the Commissioner but jnasmuch 
as the Income-tax authorities, in this case, had totally failed 
to apply the provisions of section 64 and had illegally assumed 
authority lo assess the appellant in Cawnpore, the existence" of 


š * Misc. Case. No. 512 of 1926 
© 29 
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section 64 (3) could not be held to be a bar to the right of the 
appellant to have a case stated and to the junrsdiction of the 
High Court to answer those questions, 

In a statement of a case, the Commigsioner of Income-tax | 
should confine the case to findings of fact ànd to the expression * 
of his opinion upon the points raised and not burden the case 
with aiguments whith can be put forward when he appears before 
a court. 


: Case stated under section 66 (3) of the Income Tax Act 
(XI of 1922). 

The facts are fully mentioned im the case stated by the Commis- 
sioner of Income-tax. The applicant was assessed by the Income-tax 
. Officer at Cawnpore, and his appeal to the Assistant Commissioner 
of Income-tax was dismissed. The substantial question raised by 
him was that, he was not liable to be assessed in Cawnpore. He 
applied? to the Commissioner of Income-tax to state a case for 
opinion*of the High Court, but the Commissioner declined to do 
so. Thereupon the applicant fhoved the High Court for, and obtain- 
ed,a rule calling upon the Commissioner to show cause why he 
should not be directed to state 4 case under section 66 of the Income- 
tax Act. The rule was made absolute by the following order made 
by Warsa, A. C. J. and BANERII, J.:— 


We think the applicants are clearly entitled to the statement 
of a case, and we direct the Commissioner to state a case as to 
. * whether 1^ view of the facts and crcumstances, as stated in ihis 
special case, of the petitioners’ business in connection with the pur- 
chase, sale, receipt and distribution of profit, of castor-seeds delivered 
to the East Indian Railway at Manauri, the business was, during 
the material period, carried on in Catonpore within the meaning of 
section 64”. In one sense, of course, that is a question of fact, 
but the conclusion is a mixed question of fact and law, and 
when issues of fact which are originally in conflict, are finally 
set at rest by findings of fact, and all those findings of fact are 
collected and stated together, the final conclusion, if not one of 
law, can bestested in a court of law for the purposes of ascertain- 
ing whether, the findings of fact justify the conclusion arnved 
at. The Government Advocate suggested that if we directed a 
case to be stated in this case, we should be innundated by 
similar applications. We are not terrified by that prospect. One 
remedy is for the Income-tax officers who, as everybody 
knows, as a general rule do their business extremely well, to state 
their findings of fact clearly and distinctly, divorced from their 
final conclusion. It is sometimes not easy to divorce conclusions 
from findings Gf fact. Itis easy to give an illustration of the 
sort of fallacy which may occur if you do not do so. For 
example, if you said, I saw A walking down the road but I come 
to the conclusion that he is dead, that would be a clear finding 
of fact that he was alive because a man cannot walk down the 
road unless he is alive, and it would be clearly shown that the 


conclusion was erroneous, and no body could doubt that such a 
2 e 

e. . 
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finding could not be otherwise than an erroneous finding in CIVIL 

point of law. An Income-tax officer could not follow, in dis- 1937 

cussing the facts in a rather troublesome case of this kind, a Ma^ 

better example than the report of the Income Tax Officer of DINA NATH 
: Calcutta, dated she 18th of November, 1924, refeired to in the HEM Raj 

Commissioner’s order. He sets out a variety of pieces of evidence 

and says that he purposely refrains from coming lo any definite 

finding, as he wants’ to have more light from Cawnpore and to 3 

discuss the evidence afier the receipt of the remarks from Cawn- 

pore. LR 


The Government Advocate says that it has been found asa 
fact that this business was carried on in Cawnpore. In one 
sense it has. But only one fact is found, and that is unfortunately 
in ambiguous language, indicating why the conclusion was 

* reached that the business was carried on in Cawnpore. It is 
quite clear from the report of the18th of November of thé Income- 
tax officer in Calcutta that there are other facts in cognectign 
with this business, which indicate that the business,was not 
carried on in Cawnpore, and wg have no hesitation in saying 
that if the only facts were those which appear to have been 
found or accepted by the Incgme-tax officer in Calcutta in his 
report, we would ourselves find as a fact that the business was 
conducted in Calcutta. The conclusion relied upon by the 
Government Advocate is contained in a passage which we shall 
have to quote. But the conclusion itself is this: The accounts 
were maintained at Cawnpore. The Government Advocate agrees 
that to justify the conclusion that the business was assessable 
iu/Cawnpore within the meaning of Section 64, that finding ` 
ought to include the following circumstances: that subject to 
the supervision of the other partners the Cawnpore partners not 
only purchased where purchase was necessary in Cawnpore and 
kept accounts for such purposes, but conducted and controlled 
the whole business of purchase and sale to the East Indian 
Railway ata profit, giving the necessary directions for that 
business, and keeping complete accounts so as to show,what 
profits had been made and what were the respective rights of the 
partners on distribution. If that were the state of things no body 
would doubt that in fact and in law the business was canied on 
in Cawnpore. It is going too farto hold thtt the cryptic and 
concise expression ''the accounts were maintained in Cawnpore”’ 
can only be interpreted as including the particulars which we 
have just set out. This 1s particularly so when it is combined 
wilh language which is consistent with the accounts being 
accounts merely of the purchases. The whole passage runs as T 

e follows: ‘The Income-tax officer received definite information 
that the partnership was created in Cawnpore and. that the ^ 
accounts were maintained in Cawnpore by Messrs, Narain Das 
Lachman Das who also made purchases on behalf of the firm and 
also the purchases centered round Cawnpore". It is obvious 
that with extensive purchases madé in or around Cawnpore, Cawn- . 
pore would have to maintain some accounts, namely, the accognts 

relating gto such purchases, possibly also accounts relating to 
ors 
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Railway charges, freight and so forth connected with the despatch 
of goods from the Cawnpore centre to the purchasers; but clearly 
that would only be part of the business, and would not involve a 
finding that the business was in [act carried on, conducted and 
controlled in Cawnpore. The initial mistake probably was that 
the Income-tax officer formed at an early “stage of the enquiry’ 
a definite conclusion, which nothing was likely to eradicate, that 
the business was really carried on in Cawnpore, and he does 
not, so far as we can see, appear to have allowed his mind to 
enterfain the possibility of any alternative What ground he 
had tor arriving at such conclusion we do not know, because in 
the orders he merely refers to definite information. It is needless 
to point out that you can receive, and -most of us do from time 
to time receive, what may be accurately described as ' definite 
information’ every day of our lives about something which we 
know to be untrue. We are not suggesting that that is the case 
here but ‘definite information’ is one of those vague terms 
which conveys, or appears to convey, something convincing but 
which on investigation may turn out to be wholly unreliable. The 
point is, not that it shoyld be definite only, but that it should 
also be accurate, and every assessee has a right to set against 
any definite information gn the possession of the Income-tax 
authorities his own view of the matter which apparently he did 
in Calcutta, where the officer, as we gather (rom the Government 
Advocate, was acting on a request. from Cawnpore. It is not 
for us to say how far the Income-tax authorities ought to com- 
municate detailed information in their possession to the assessee; 
Qn that matter they must act on their own judgment. Our duty 
will be confined on alloccasions to deciding whether the con- 
clusions of fact, which they have arrived at in the case stated, 
are conclusions of fact justified by evidence legitimately received 
after hearing the other side and taking all the evidence available 
to enable them to arrive at their conclusions of fact. 


The Government Advocate told us that some, if not all, of 
the definite information referred to leading to this conclusion 
was confidential, and rather invited us to give some sort of 
indirect -assistance as to how the Income-tax authorities in . 
stating theecase ought to deal with confidential information. We 
are not prgpared to give any suggestions to the Income-tax 
authorities as to how they should deal with information in their 
possession. Presumably a conclusion of fact which, if not actually 
based on no evidence, was arrived at ın a case without reference 
to any evidence at all to support it, would be inadequate, 
and therefore a bad conclusion. Whether the Income-tax autho- 
rities have any rule on the subject to enable them to deal 
with statements of fact in a special case we do not kfow. 
Bul as a general guide to any public authority, who has to 
state a special case for the information of the High Court, 
it is impossible to give better assistance than is contained 
in one ofthe rules on the subject in the English practice 
volume: ' Every special case shall be divided into paragraphs 
numbered consecutively, and shall concisely state such facts 


and documents as: may be necessary to enabfe the Court to 
j e 
e 
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decide the questions raised thereby. Upon the argument of hike 
such case. the Court and the parties shall be at liberty 1927 
to refer to the whole contents of such documents, and the ial 
Court shall be at liberty to draw from the facts and docu DINA NATH 
ments stated ig such special case any inference, whether of H&M RAJ 
fact or law, which may have been diawn therefrom if proved 
at the trial". That rule relates entirely to special cases 
stated for the purpose of raising a point of law, but inas- 
much as a great many of them necessarily involve mixed 
questions of fact and law, experience has shown that in 
setting out the facts relevant to the case, the Cowt which 
has not ultimately to decide the question, raised by the 
statement of the case, may not always fully realise the sig- 
nificance of a particular fact,.or the necessity of drawing 
an inference from that fact, and therefore it is always 
permissible for the Court which has ultimately to decide the 
question of law, where it is necessary to do so, to draw an 
. inference which is really one of fact, although not a findipg 
. of fact necessarily arising out of one of the findings of fact 
already arrived at by the pergon entiusted by law with the 
duty of finding the facts, leaving it to persons who are interested 
in such questions to decide whether the inference so drawn is a 
finding of fact or a finding of law. 


Where, in the course of the foregoing order we have referred 
either to the Commissioner, oi to the Income-tax officer, as 
the person either responsible for, or intended to state the special 
case for the information of the High Court, we have intended 
to refer to the person indicated by law, as the case may be, 
to find the facts and to state the case. 

We think also that the following further questions of law arise, 
namely, (1) Whether if it is eventually found that the petitioners’ 
business was canied on in Cawnpore, the Income-tax authorities 
acted in accordance with the Act in assessing them by way of 
summary assessment while a dona fide dispute was going on as to 
whether they were liable to be assessed in Cawnpore at all ; 


(2) Consequential upon the foregoing questions whether it was 
the duty of the Income-tax authorities to,obtain a decision 
under section 64 (3); and 


(3) Whether having regard to the fact that the particular 
venture had come to an end, and the members of the partnership : 
who had taken pait in it were no longer carrying on business at 
all, the Income-tax authorities at Cawnpore had jurisdiction 
to make the assessment upon the firm, even if it had carried on = 
business at Cawnpore, such business no longer existing. " 
We certify the Government Advocate's fee at Rs. roo. The ° 
costs of both sides will be reserved for the hearing. 
Thereupon the Commissioner of Income-tax stated the follow- 
ing case :— 
A firm which carried on business in Cawnpore in the year 1923-24 
for the supply of castor-seeds to the East Indian Railway at Matauri 
> - : 3 
" : 
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under the name o[ Messrs. Dina Nath Hem Raj was assessed by the 
Income-tax officer, Cawnpore, under section 23(4) of the Indian Income- 
tax Act, 1922, on December 8, 1924. The assessee filed a petition un-, 
der sections 27 and 35 of the Income-tax Act on January 8, 1925, ask- 
ing for the cancellation and rectification of ,the assessment. The " 
petition was rejected and the Income-tax officer’ s Gecision was upheld 
on appeal by the Assistant Commissioner of Income-tax, Cawnpore in 
an order, dated October 7, 1925. The assessee presented & petition 
to the Commissioner of Income-tax on November 3, 192s, asking that 
the Commissioner should interfere in review under section 33 of the 
Income-tax Áct or, in the alternative, should refer the case to the High 
Court under section 66(2) of the Act for decision on certain -points of 
law. The Commissioner in an order, dated December 23, 1925, held 
that no question of law arose out of the appellate order of the Assistant 
Commissioner and declined to state a case. The High Court has now 
issued an order under section 66(3) of the Income-tax Act requiring 
the Commissioner to state a case on certain specified points of law. 


* 3, he facts of the case are somewhat intricate, but the Commis- 
sioner will attempt to state them as briefly as possible. They are as 
follows :— 


(i) The firm of Messrs. Ding Nath Hem Raj of Calcutta secured 
a contract in its own name for the supply of castor-seeds 
to the East Indian Railway during the year 1923-24. The 
contract was given in Calcutta and payments on its account 
were made by the railway to the contractor in Calcutta. 
For the purpose of executing the contract an unregistered 
firm was established comprising the following partners :— 


* (i) the firm of Messrs. Dina Nath Hem Raj which 


secured the contract .. .. 8 annas. 
(ii) the firm of Messrs. Diwan Chand d Sons of 

Lahore  .. à av DAL Uus 
(iii) the firm of Messrs. Narain Das of Cases za RAL Sh 


No deed of partnership was drawn up and the relationship among 
the partners is obscure. On the one hand Messrs. Narain Das Lach- 
man Das made a statement before the Income-tax officer, Cawnpore, 
saying that they had held a four annas share in the castor-seed business 
carried on at Cawnpore and that most of the purchases had been made 
by them. The Incbme-tax officer had also received information from 
another source that the partnership was arranged in Cawnpore and was 
perfectly genuine. The Income-tax officer also leant, as.stated in his 
letter to the Income-tax officer, Calcutta, dated October 27, 1924 (copy 
enclosed, Appendix A) that no contiol or management of the business 
was in the-hands of the Calcutta firm and that the accounts were main- 
*tained by Messrs. Narain Das Lachman Das and that the profit was 

worked out by them. On the other hand Messrs. Dina Nath Hem Raj 

of Calcutta claimed that the partnership was instituted in Calcutta, 

that all the business of the firm was carried out there so far as pur- 

chases were made in different places and that the firm was dissolved 

in Calcutta by a deed executed there in July, 1924. They also con- 

tended before the Income-tax officer, Calcutta, that ' Messrs. Narain 
o 


` 
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Das Lachman Das could not claim a higher position or status in the 
firm of Messrs. Dina- Nath Hem Raj than other purchasing agents 
similarly making o1 supervising purchases at different centres." 


3. When the question of issuing a notice for a.return of income 
under section 22(2) ef*the Income-tax Act arose some doubt was felt by 
the Income-tax officer, Cawnpore, and also by the Income-tax officer, 
Lahore (apparently the place of origin of the Calcutta firm), as to the 
aclion to be taken, and these officers made inquiries from each other 
and also from Calcutta. On receipbof the inquiries from Lahore, an 
Income-tax officer in Calcutta beganan investigation and called fo: the 
accounts of the firm, September 18, 1924, being fixed for the 
purpose. Bat on September 8, 1924 the Income-tax officer, 
Cawnpore, cancelled his inquiry as the business in Cawnpore had, on 
the information received by him, been conducted by a separate 
urfregistered firm so that the profits would be assessed in Cawnpore. 
The fim of Messrs. Dina Nath Hem Raj of Calcutta appeared before 
the Income-tax officer in Calcutta on September 18, 1:924, and 
claimed assessment in Calcutta. The firm was required to pi in fh 
affidavit and did so, but the Income-tax officer refused to accept.it 
without corroborating evidence and” called for that evidence on 
November 4, 1924. Thecase was Cox. span at the instance of the firm 
till November 18 when Babu Dina Nath appeared and in support of his 
contention produced (s) letters to the Calcutta firm from the East 
Indian Railway, (4) a municipal licence to trade in Calcutta which the 
Tncome-tax officer in Calcutta apparently considered to be of little 
weight as the firm of Messrs. Dina Nath Hem Raj of Calcutta were 
already carrying on business there, and (sis) a Sumber of telegrams and 
letters most of which were irrelevant but some of which showed that 
details of the purchase of goods at, and their despatch from, Hathras 
were reported for information to Calcutta, while others were from 
Cawnpore asking for funds and (in one case) requesting apparently 
that arrangements be made in Moradabad for the loading of wagons. 
A pass book of the Imperial Bank was produced to show numerous 
debit and credit entries in the name of the Calcutta firm. The Income- 
tax officer decided to form no conclusion at the moment on the conten- 
tion of the firm but at the same timc assumed jurisdiction by directin 
the issue of a notice calling for a return of income under section 22 (a) 
of the Income-tax Act. Unfortunately this assumptfon of jurisdiction 
was not communicated to the Income-tax officer, Cawnpore, when the 
copy of the note recorded on November 18, 1924 (which has already 
been seen by the High Court) was forwarded to him. 


4. In the meantime the Income-tax officer, Cawnpore, had been 
corresponding with the Income-tax officer dealing with the case in 
Calcuttta, claiming jurisdiction in the matter. He also entered into 
corsespondence with Messrs. Dina Nath Hem Raj of which a copy is 
enclosed ın Appendix B (letters of the Income-tax officer, dated Septem- 
ber 8, 1924, and October 24, 1924, and of the firm dated October ar, 
1924, and October 28, 1924). In his letter of September 8 the Income- 
tax officer enclosed a notice calling for a return of income, which in 
its letter of October 24 the firm asked the Income-tax officer to cancel. 
The latter replied on October, 24, that the assessment would be made 
in Cawnpore and asking the firm to comply with the notices issued 

" . 
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by him, at the same time warning the firm of the disabilities likely to 
be incurred ın case of non-compliance. To this the firm (October 28) 


_ demurred, 


5. On December 8, 1924 the Income-tax gfficer, Cawnpore, made, 
an assessment on the firm, informing the Irfcome-tax officer in 
Calcutta of his action. The firm of Messrs. Dina Nath Hem Raj 
wished the Income-tax office: in Calcutta to proceed with its assessment 
including the profits from Cawnpore but after consideration that officer 
decided to deal with the income ih Calcutta alone. 


6. The High Court has directed me to statea case with reference to 
the following points of law :— ' 


(1) Whether in view of the facts and circumstances as stated in this 
special case, of the petitioner's business in connexion with 
the purchase, sale, receipt and distribution of profit, «of 
castor-seeds delivered to the East Indian Railway at 
Manauri, the business was, during the material period, 

- * carried on in Cawnpore within the meaning of section 64. 


(a) Whether if it is eventually found that the petitioner's business 
was carried on in Cawnpore, the Income-tax authorities acted 
in accordance with jhe Actin assessing them by way of 
summasy assessment while a bona fide dispute was going on 
as to whether they were liable to be assessed in Cawnpore 
at all. i 


(3) Consequential upon the foregoing questions whether it was 
the duty of the Income-tax authorities to obtain a decision 
under section 64 (3), and 


e 

(4) Whether having regard to the fact that the particular venture 
had come to anend, and the membeis of the partnership 
who had taken part in it were no longer carrying on 
business at all, the Income-tax authorities at Cawnpore had 
jurisdiction to make the assessment upon the firm, even if 
it had carried on business at Cawnpore, such business no 
longer existing. 

7. The usval practice of the Commissioner is to state his views 
briefly and to leave the arguments of the case to counsel. But the case 
is one of considefable difficulty and the Commissioner would request 
the permission ot the Hon'ble Judges to deal with it at some length. In 
doing so he would note that he has not seen any of the papers 
prepared in Calcutta other than those on the record prepared at 
Cawnpore. 


8. -It is quite a common occurrence for firms in one place to open a 
business in another place and to take in a local partner for the purpose. 
Although the firm starting the business may finance the business entisely 
or for the greater part, the business is regarded for Income-tax purposes 
as that of the local firm which is assessed by the Income-tax officer 
within whose juriadiction the businessis carried on. Thus, the Income- 
tax officer, Cawnpore, knowing, from a definite statement made to him 
by a Cawnpore firm which was one of the partners in the firm now 
under discussion, that the business was carried on in Cawnpore and 
that there was a separate partnership for the purpose, w&s justified, in 
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the opinion of the Commissioner, in calling for a return of income. 
The notice under section 22 (2) of the Income-tax Act was thus legally 
issued and it was incumbent on the assessee to comply with that 
notice. If he had done so, he could have claimed and proceeded to prove 
«by the production of,h*s books, the acid test in cases of this type, that 
the business should be assessed elsewhere'than in Cawnpore. And if 
his contention had been rejected, he could have appealed to the Assistant 
Commissioner and could also have claimed a reference to the Commis- 
sione: under the provisions of section 64 (3) and, further, in the circum- 
stances of the case, he could have asked the Commissioner of Income-tax, 
United Provinces, to consult the Commissioner of Income-tax, Bengal, 
and in the event of disagreement, to refer the matter for the decision of 
the Central Board of Revenue which by the proviso to that sub-section 
must have heaid his arguments before comingto a decision. He could 
also have obtained the same result by putting in his return of income 
and claiming a reference to the Commissioner as to the jurisdiction of 
the Income-tax officer. The case wouldthenhave been decided Que way 
or the other in accordance with the provisions of the Act regarding tè 
place of assessment, or, in other words, a decision would have been given 
as to the Income-tax officer who was to fhakethe assessment. A decision 
made under section 64, being on a question of fact, would not, the 
Commissioner ventures to think, fall Within the purview of section 66 
and thus be a matter for the éxercise of their special jurisdiction by 
the High Court. 


As it is, the Commissioner does not consider it to have been estab- 
lished that the principal place of business was in Calcutta. Itistrue that 
the contract was given by the East Indian Railway to the Calcutta firm 
and it necessarily follows that, whatever arrangements were made for 
executing the contract, all correspondence between the contracting parties 


regarding the contract would be conducted by the Calcutta firm and all , 


payments would be made to it by the railway. The Calcutta firm, the 
Commissioner thinks, would also be the natural party to press the East 
Indian Railway to obtain urgent assistance from the Oudh and Rohil- 
khand Railway in thematter of loading wagons as the head office of the 
East Indian Railway Company is there. That firm would also appear to 
have had an important part in the financing of the business, although 
there is nothing to indicate to what extent this financing in the latte: 
months of the contract was really met out of the money paid by the 
East Indian Railway for partial fulfilment of thé contract. There 
is also nothing to indicate what capital, if any, was invested by the 
other partners or where the real control was exercised. In the latter 
respect it must be borne in mind that the Cawnpore partner was one 
of the largest Indian firm in’ Cawnpore and was already conducting 
business of this nature and was thus an expert partner whose importance 
wast least as great as, if not greater than, that of the financing partner. 
And the fact that the Cawnpore firm asked ‘the Calcutta firm to make 
certain railway arrangements at Moradabad justifies the inference that 
the Cawnpore partner had been making purchases as far afield as 
Moradabad, It was preferable that the evidence on these matters 
Should not be a statement in an affidavit which was not susceptible 
of check or correspondence of a partial nature but rather the accoumt- 
books themselyés which would have .shown conclusively where the 
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tue accounts of the business were maintained and where the books 
were made up and the profits calculated. The books were never 
produced. Indeed they were alleged to have been destroyed when 
the partnership in castor-seeds was dissolved—an act so contrary to 
the practice normally followed by Indian bus®essmen who maintain è 
their booke with care for long periods and so improbable when the 
magnitude, of the transactions involved is considered—over fouiteen 
lakhs of rupees were received from the railway—as to be unworthy of 
credence. It is common knowledge that books are alleged to have dis- 
appeared when it is to the advantage of the persons who prepared them. 
And the advantage of their disappearance to the assessee in the case 
was preat as the total income of the Calcutta firm, including the profits 
of the business in castor-seeds, was calculated in Calcutta to have been 
a lakh of rupees whereas the assessment in Cawnpore which as the 
assessment note shows, was based on such detailed analysis as was 
possible and on prices at Cawnpore which were not known to the aw- 
thoritieg i in Calcutta, was 3°20 lakhs. 


On ¢he first point in the reference, therefore, the Commissioner is of 
opinion that it is not established that the business was not carried on 
in Cawnpore. He thinks rather that it is a fair inference that the 
business was conducied in Cgwnpore and that the assessment was 
correctly made there. 


g. The second and third points may be considered together. The 
Commissioner would point out that the proceedings taken in Calcutta 
up to November 18, 1924 were strictly informal agd not prescribed 
in the Income-tax Act at all. The only proceeding under the Act 
was that taken by the Income-tax officer, Cawnpore, when, on Septem- 
bei 6, 1924, a notice was issued to Messrs.- Dina Nath Hem Raj 
calling on them to file a return of income on or before October 20, 
1924. That notice was met by the assessee by a denial of jurisdiction. 
The Income-tax officer acted quite openly as he informed the assessee 
that he intended to take up the assessment and warned him of the 
disability involved in non-compliance with a notice duly issued under 
the Income-tax Act. The assessee continued to dispute the jurisdiction 
of the Income-tax officer, Cawnpore, but did not thereby acquire a right 
to disregard the notice issued, the more so as at this time no notice 
under section 2e (2) had been issued in Calcutta. So far as the 
Income-tax officer at Cawnpore was aware there was technically no 
dispute between him and the Income-tax officer in Calcutta. The 
latter had been requested on several occasions by the Income-tax 
ofücer, Cawnpore, to refer the matter to higher authority, if he did not 
accept the contention that the place of assessment was Cawnpore. 
But the portion of the order passed by the Income-tax officer in 
Calcutta on November 18, 1924 which was communicated to the 
Income-tar office, Cawnpore, was indeterminate and the latter *pro- 
ceeded to make an assessment. He was not informed of the 
assumption of jurisdiction by the Income-tax officer in Calcutta and 
this oversight is to be regretted as the question must then have been 
referred to both Commissioners immediately. In the event the Income- 
tax officer in Calcutta accepted the fact of the assessment in Cawn- 
p&e, in the opinion of the Commissioner, there was nothing contrary 
to the provisions of the Income-tax Act in the action of the Income-tax 
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officer, Cawnpore. And in the circumstances kuown to him it was CIVIL 
not incumbent on him to move the Commissioner of Income-tax, ao 
United Provinces, to address the Commissioner of Income-tax, Bengal. ny 
The Commissioner recognizes that his opinion may be considered to be Dina NATH 
«based on narrow groynds of a technical nature, but he has stated what HEM RAJ 
he conceives to be the real position in the case. The Commissioner 

would emphasize that from the point of view of the Revenue it was 

immateral where the assessment was made provided that the accounts 

were produced. And normally every effort is made to meet the wishes 

of assessees. It is a matter for regret that the Income-tax officer, 

Cawnpore, did not postpone his proceedings for a period but that does 

not make his action contrary to the law. 


ro. There remains the fourth point. In the opinion of the Com- 
missioner the assessment must be made in the place in which the busi- 
ness was carried on. This particular business of the supply of castor- 
seeds is covered by the provisions of sub-sections (1), (2) and (4) of 
section 25, which provide for the assessment of the profits, and of 
section 44 which fix the liability for the payment of the tax, af any, 
assessed. . - 


. 

rı. The Commissioner has now dealt with all the points of law 
stated in the order of the High Cout. e There is one question, however, 
which he would ask the permission of the Court to raise—not in any 
spirit of antagonism or contumacy but for his guidance in the future 
as the principle involved is of grave importance in the administration 
of the Income-tax Act. The Commissioner does not wish to be in the 
position of appearing to refuse relief which the High Court considers 
to be due and to reject lightly any applications under section 66 (2), 
but the order in the present case has filled him with considerable 
doubt. - 


Section 23 (4) provides categorically that, if any person to whom 
a notice has been issued calling for a return of income under sub- 
section (a) of section 22 fails to file a return, the Income-tax officer 
shall make the assessment to the best of his judgment, and under sub- 
section (1) of section 30 of the Act it is provided that no appeal shall 
lie in respect of an assessment made under sub-section (4) of section 
23. As no appeal lies no order can be passed under section 31 and 
there will, therefore, be no question of law arising out ef such an order. 
The only remedy which an assessee has is tọ move the Commissioner 
to exercise his powers of review under section 33 or to file a petition 
under section 27 of the Act showing that he was prevented by sufficient 
cause from making the return required by section 22. An appeal Hes 
against an order passed by the Income-tax officer under this section and 
thus the case would reach the High Court on the point whether the assessee . 
was prevented by sufficient cause from making a return. Any dispute , 
as t@ jurisdiction falls within the provisions of section 64 of the Act . 
under which the final arbiter is the Central Board of Revenue and not © 
the High Court. The question, therefore, which the Commissioner 
requests. permission to raise is— 


Has the High Court power, under section 66 of the Indian Income- 
tax Act, 1922, to overrule a decision of an Income-tax officer concerning 
his power to in the faceof the provisions of section 64 of the Act 
which lay down a special procedure and ‘a special forum for the 
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decision of disputes as to that power? 

The Commissioner is required to state his own opinion in submitting 
a question of law for decision and he, therefore, would say that in his 
opinion the answer is in the negative. : " 

12. Dr. Katju, the advocate of the assessee} requested that the 
point of law stated in the foregoing paragraph, if admitted, should be 
in the following terms :— 

“ Has the High Court power, under section 66 of the Income-tax 
Act, to declare that an Income-tax officer who made an assessment 
without obtaining a decision of the superior Income-tax authorities as 
provided for by section 64 CL (3) of the Act, acted illegally and with- 
out jurisdiction, and the said assessment was witra vires and therefore 
null and void ? ” x 


The Commissioner replied that he was unable to state the pdint 
of law in the manner suggested as his point related to jurisdiction in 
ijs widest sense while the third point of law stated by the High, Court 
covers that raised by Dr. Katju if the question raised in paragraph 11 
were answered in the affirmative. Dr. Katjuin ieply has expressed 
the view that the question framed by him follows as a virtual corollary 
{from the question stated in paragraph ir and has requested that it 
‘be added to that question in this reference. The Commissioner has 
acted accordingly. | 


13. To recapitulate—the points of law stated by the High Court 
are :— 


di) Whether in view of the facts and circumstances, as stated 
in this special case, of the petitioner's business in connection 
with the purchase, sale, receipt and distribution of profit, 
of caster-seeds' delivered to the East Indian Railway at 
Manauri, the business was, during the material period, carried 
on in Cawnpore within the meaning of section 64. 


(is) Whether if it is eventually found that the petitioner’s business 
was carried on in Cawnpore, the Income-tax authorities 
acted in accordance with the Act in assessing them by way 
of summary assessment while a bona fide- dispute was going 
on as to whether they were liable to be assessed in Cawn pore 
at all. e 


(i) Consequential upon the foregoing questions whether it was 
. the duty of the Income-tax authorities to obtain a decision 
-under section 64(3), and . 


(sv) Whether having regard to the fact that the particular venture 
had come to an end, and the members of the partneiship 
who had taken part in it were no longer carrying on busfness 
atall, the Income-tax authorities at Cawnpore had jurisdic- 
tion to make the assessment upon the firm, even if it had 
carried on business at Cawnpore, such business no longer 
existing, 

* while the Commissioner has requested permission to raise another 
point— . . . 
e 
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(o) ‘Has the High Court power, under section 66 of the Indian CIVIL 
Income-tax Act, 1922, to overrule a decision of an Income-tax S 
officer concerning his power to assess in the face of the niai 
provisions of section 64 of the Act which lay down a special Dina NATH 

4 procedure amd a special forum for the, decision oí disputes HEM RAJ 
as to that" power ? 

Dr. Katju bas requested that the following point be added to the 
last ;— 

"Has the High Court power, under section 66 of the Income-tax 
Act, to declare that an Income-tax officer who made an assessment 
without obtaining a decision of the superior Income-tax authorities as 
provided for by section 64 CL(3) of the Act, acted illegally and without 
jurisdiction, and the said assessment was ultra vres and therefore null 
and void.” 

j 14. The Commissioner’s opinion is that the answer to the first, 
second and fowth points is in-the affirmative, andto the third and 
fifth points is in the negative, and that the point raised by De Kagu _ 
is covered by the other points. 

[Appendices A and B are omitted ag unimportant.] 

On the case coming on for hearing: . 

Kailas Nath Katju, for the applicant, 

G. W. Dillon, for the Crown. ` 

The judgment of the Court was delivered by 


WALSH, A. C. J.—This is a case stated under section 66 of the Walsh, 
coIncome-tax Act of 1922. The case has been stated by thg Com 4% 7 
missioner and printed, a matter of great -convenience to the Court. 
The questions upon which the case was stated are set out on page 4 
of the case, and are as follows :— 


* 6. 'The High Court has directed me to state a case with 
reference to the following points of law :— 


“ (1) Whether in view of the facts and circumstances as stated 
in this special case of the petitioner's business in connection with 
the purchase, sale, receipt and distribution of profit, of castor-seeds 
delivered to the East Indian Railway at Manauri, ‘the business was, 
during the material period, carried on in Cawmpore within the 
meaning of section 64. 

“ (3) Whether if itis eventually found that the: petitioner's 
business was carried on in Cawnpore, the Income-tax authorities 
acted in accordance with the Actin assessing them by way of : 
summary assessment while a dvna fide dispute was going on as to, 
whether they were liable to be assessed in Cawnpore at all. . 


“ (3) Consequential upon the foregoing questions whether it h 
was the duty of the Income-tax authorities to obtain a decision under 
section 64 (3), and 


“(4) Whether having regard to the fact that the particular ° 
venture had qme to an end, and the members of the partnerfhip 
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who had taken part in it were no longer carrying on business at 
all the Income-tax authorities at Cawnpore had jurisdiction 
to make the assessment upon the firm, even if it had carried on 
business at Cawnpore, such business no longer existing". 


Nc : 18 : D 
The Commissioner has requested permissidn to raise another 
question, which we will deal with in a moment, and which in subs- 


_ tance challenges the jurisdiction of the High Court, to direct a case 


to be stated in this matter, owing to the provisions of section 64. 

Before dealing with this question of jurisdiction it is necessary to 
make two preliminary observations. As a rule it is better in a state- 
ment of a case to confine the case to findings of fact, and to the 
expression of the Commissioner's opinion upon the points raised, 
and not to burden the case with arguments, or in the case to question 
the jurisdiction of the Court to require a case to be stated. We 
would not, however, be taken to hold that the Commissioner, or any 
other Boy, in a case where the Act provides for a case to be stated, 
for the* opinion of the High Court has no right to question 
the jurisdiction of the Cdürt in directing. the particular 
case in question. In order to make our meaning clear, we would 
point out that an order fora case to be stated, is in the nature 
of what is known in Calcutta and in England as the issue of 
rule sm£si to show cause on certain questions indicated in the order 
made by the High Court. The Commissioner, or other authority, 
in stating the case in effect shows cause against the contention of 
the other side, and in showing cause he is clearly at liberty, when he 
appears before the Court to argue the case, to take the objection that 
under the law there was no power to issue the rule, or to direct the 
case to be stated, and that therefore the High Court has no juris- 
diction to decide the question raised in the case. 


The second observation is that in strictness the objection should 
have been taken at the time of the argument, namely, the 22nd of 
October, 1926, when the question of whether it was a fit case in 
which a case ought to be directed to be stated was discussed, and 
this Bench made the order. Itso happens that in this particular 
instance the mattes came before the High Court twice. Mr. Justice 
Kanhaiya Lal and Mr. Justice Ashworth, sitting together on the, 
14th of July, 1926, issued notice to the Commissioner of Income-tax 
and to the Government Advocate, without directing a case to be 
stated, so that a further preliminary stage occurred when the Govern- 
, ment Advocate appeared on behalf of the Commissioner of Income- 
*tax before this Bench in October. In their order, the ab$ve 
mentioned learned Judges stated that “it will be a further point of 
law whether the decision on the evidence, if any, could be arrived 
at all in these provinces, without reference to the Commissioner of 
Income-tax of Calcutta". This was clearly directed to section 64 (3) 
which is the sub-section on which the Commissioner now relies ; and 
the third question of those, which this Bench ordered te be stated by 
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their order in October, deals with the same subsection. No objec- 
tion was made in Ogtober on behalf of the Commissioner that this 
sub-section concluded the matter and ousted the jurisdiction of the 
High Court under section 66. 


It appears to us‘that the Income-tax officer of Cawnpore, who 
dealt with this matter in the ordinary course of his duty, wholly 
overlooked this provision, and that the Commissioner's attention was 
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not drawn toit, and, further, that it is entirely owing to this oversight > 


that the matter has got into the complicated condition in which we 
now find it. 


The question which has arisen betweeu the assessee and the 
.Income-tax authorities is really a perfectly simple one, namely, 
whether the partnership, or firm, formed for a special undertaking, 
being the assessee, had its principal place of business in Cawnpore or 
Calcutta. It is said that the facts of the case are intricate, but we donot 
agree. As will appear hereafter, the facts relating to this particufir 
business, which was only of a temporary character, are by no means 
uncommon, and according to the ordinary tests, which are applied 
in such cases, it ought not to be diffigult to find as a fact where their 
principal place of business was, although the matter has now come 
before us really as a question of law, to decide whether the Income- 
tax authorities had any evidence upon which, having regard to all 
the facts of the case, they could: hold that the principal place of 
business was in Cawnpore. What is intricate is the legal tangle into 
which the simple issue, which arose, has been allowed to drift, and 
the unfortunate delay which has taken place in arriving at a final 
settlement of the question which became acute in October, 1924, 
and is still unsettled after a controversy of over two years. The 
initial mistake appears to us to have been the assessment of the 
firm by the Income-tax officer in Cawnpore under section 23 (4) 
of the Act, on December 8th, 1924, not ofa branch business carried 
on in Cawnpore, or of the profits arising within the jurisdiction of 
Cawnpore, but upon the presumption that the principal place of 
business was in Cawnpore, when a question had arisen between the 
assessee and the Income-tax authorities with regard to that very 
question, and had not been decided in accordance with the pro- 
visions of the Act, contained in section 64 (3). 


That a question had arisen within the meaning of section 64 (3) 
there cannot be the slightest doubt. Ina letter, dated September 
? 8th the Income-tax officer expressed his intention of making the 
assessment in Cawnpore of the whole profit of the business in castor- 
seeds, carried on in the former year in- partnership. The assessee, 
the name of the firm being taken from thepprincipal partner, namely 
Messrs. Dina Nath Hem Raj, 10 Cross Street, Calcutta, writing 
from ‘Calcutta, on the 21st of October, informed the Income-tax 
officer that Calcutta was the principal place of business of the 
partnership, find that they were prepared to prove that fact to the 
. * x 
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satisfaction of the Income-tax officer. They stated that they had 
already filed an affidavit in Calcutta to that effect. On the 24th of 
Octoher the Income-tax officer anfwered that Calcutta could not 
be considered the principal place of business, and that no part of | 
the business was carried on at Calcutta, and insfsting upon his right to ' 
assess the profits of the whole business in Cawnpore, and informed 
the assessee that he had written to the Income-tax officer at 
Calcutta to the same effect. Finally the assessee on the 28th 
of October wrote from Calcutta regretting that they where unable 
to see eye to eye with the Income-tax officer in this matter. They 
seem to have acted with circumspection in this matter except that 
the branch in Cawnpore failed to produce their books. They went 
on to say that although it did not matter much where the assessment 
was made, in Calcutta or in Cawnpore, they asked the Income-tux 
officer ta take into consideration the fact that it would cause serious 
inconvenience and loss to them if the assessment was made in Cawn- 
pore, amd they gave reasens for this contention, pointing out what 
is admitted to be correct, that the business relating to the castor- 
seeds was done by the Calcutta firm with the East Indian Railway, 
and that the contract was entéred into in Calcutta, and that asa 
matter of fact the Income-tax officer in Calcutta was already 
arranging to take evidence upon the point. There may be some 
difference in the method of calculating profit in the different 
provinces: This isa matter for the Income-tax authorities. We 
were told that the payments by the East Indian Railway amounted to 
14 lacs, and that the Calcutta authorities had assessed the profit 


- at one lac, while in Cawnpore it had been assessed at 3 lacs. In 


the former case a profits of one lac, upon an outlay of 13, 
would be nearly 8 per cent In the latter case the outlay would be 
only 11, and the profit 3, equalling. more than 26 per cent 
but the latter was admittedly arrived at ex parte without any 
materials provided by the firm, which may account for the very 
large difference. The suggestion seemed to be made in argument, 
that the assessee had for this reason contended for Calcutta, and it 
is therefore right to emphasise that the question about the principal 
place of business árose before any assessment had been made, and 
that there is nothing in the case to show that they did not act dona 
fide in raising the question. 


It is quite clear, therefore, that in October 1924 a question had 
arisen within the meaning of the section. It is equally clear that o 
both parties were either unaware of, or ignored section 64 (3). '"Bhis 
question having arisen, the -Income-tax officer, subject to a proviso, 
hereafter to be mentioned, had no jurisdiction to decide the question 
of the principal place of business, and certainly no jurisdiction to 
assume it, and no right to assess the firm on the profits of the whole 
business as though its principal business were in Cawnpore, a ques- 
tian which was still undecided. The Act provides that where the 
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. question about the principal place of business i$ between places in CIVIL 
more provinces than one, it shall be determined by the Commissioners 1927 
concerned; and if they are not in agreement, by the Board of ena 
Inland Revenue, and that the assessee shall have an opportunity of Plu. 

"representing his wietvs. The. Act does not go on to say who shall Rs 
set the Commissioner in motion, but the reasonable inference to be Walsh, 
drawn from the language used is tbat that is the duty of the Income-tax * 
officer. The sub-section itself contains a direct reference to the : 
assessee and provides that the assessee shall have an opportunity of 

^ representing his views before the question is determined. An 
express provision of that kind seems to exclude an implied provision 
that the duty is thrown upon him of securing the determination 
of the question. On the other hand the Income-tax officer is the 
person who first becomes aware of the question which has arisen, 
and it seems reasonable to hold, and it certainly simplifies the work- 
ing of the section that he should immediately communicate,the fact 
of such question having arisen to his own Commissioner with whom , 
he is in constant touch, and who,is then ín a position to exercise 
the function imposed upon him, as the case may be, giving the 
assessee an opportunity of representing his views. What is quite 
clear is that the Income-tax officer cannot himself decide this 
question, or act as though it had been determined in accordance with 
the provisions of this section, and that if he proceeds to pre- 
judge the issue, or to act as though it had been determined and to 
assess the firm as though their principal place of business was in “his 
own jurisdiction, ingpite of the dispute being still undetermined, he is 
doing something not.authorised by the Act—in other words, an illegal- 
ity. It is quite true that the following subsection, namely, sub- 
section 4, provides that “notwithstanding anything contained in tbis 
section, every Income-tax officer shall have all the powers conferred 
by or under this Act on him in respect of any income, profits or gains 
accruing or arising or received out of the area for which he is appoint- 
ed”. This means that he can proceed to assess a branch, as such, 
if he bas the materials for so doing. What would be the result of 
such an assessment of the branch if the decision'afterwards is that 
the principal place of business is in another province, we need not 
stop to enquire. It is perfectly clear from the language used by the 
Income-tax officer throughout, and in the letters from which we 
have quoted, which are set out in full in the case, that he proceeded 
to assess the firm on December 8th, 1924, as though its principal 
place of business was in Cawnpore. te 


We now turn to.the actual question raised by the Com- ,° 
missioner. The question is not stated in a very satisfactory: 
manner., He asks “has the, High Court power, under section 
X66 of the Indian Incometax Act of 1922 to overrule a deci- 

~- "gion of an Income-tax officer concerning his power to assess . 
in the face of the provisions of section 64 of the Act, Which 
Jay down a sbecial procedure and a specialforum for the decision of 
X 
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disputes as to that power”? In one sense of that embarrassing - 


question the answer must be xe. The High Court indeed has no 
power to overrule anything done by an Income-tax officer or the 
Commissioner. Where such a question, as we have indicated, arises 
as to the principal place of business, and suck question has been 
determined by the Commissioner, or where the question is between 
places in more provinces than one, by the Commissioners concerned, 
or by the Board of Inland Revenue, such decision is final There 
is no right of appeal, and'no power in the High Court to interfere 
with it, nor do the provisions of section 66 give the assessee a right 
to require the Commissioner to refer to the High Court any ques- 
tion -of law, or in the event of his refusal to apply to the High 
Court for a statement of the case, apply to a decision made under 
section 64. No doubt under section 66(1) the Commissioner may 
„m his own motion refer a case to the High Court on any question 
‘of law arising in the determination of the question under section 64, 
bet thi$ seems to be the only way in which the determunation of 
such question can be brought before the High Court. On the other 
hand the question put by the Commissioner applied to the circum- 
stances of this case, appears eto be misleading because it assumes 
that the High Court was asked to overrule a decision of the Income- 
tax officer concerning his power to assess, a decision which in the 
face of the provisions of section 64, he had no power to make, and 
it assumes also that the special procedure and special forum, under 
section 64, had been adopted when it is admitted that it had not. 

We are compelled to hold in this case that there being a total 
failure on the part of the Income-tax authorities to apply the plain 
provisions of section 64, and on the other hand an illegal assump- 
tion of authority -by the Income-tax officer in Cawnpore to assess 


the assessee, as though their principal place of business had been ' 


determined to be in Cawnpore, the existence of an alternative remedy 
under section 64 (3) does not affect this case, and cannot be held 


to be a bar to the right of the appellant to have a case stated, and ^ 


to the jurisdiction of the High Court to answer those questions in 
the way in which'it holds they ought to be answered. 


Owing to the disregard of the machinery provided by section 
64(3) and to the wholly irregular proceedings, as they appear to 
us tb have been, which have necessarily followed upon the action 
of the Income-tax officer in Cawnpore, in assessing the profits 
of the firm or of this special business as though the principal place 

eof business had been determined to be in Cawnpore, the subsequent 
proceedihgs appear to have been irregular in form and infructuous 


* in substance. We need not dwell upon the intermediate proceed- 


ings, which took place between the order of the 8th of December, 
1924 and the order of the Commissioner of the 23rd of December, 
1926, refusing to state a case on a question of law, which question 
waé*undoubtedly raised in the course of the appeal, and, discussed by 
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the Commissioner in his order, and held by him to be a question 
of fact only. To refuse to answer the questions on the ground 
that the procedure by which this stage has been reached is irregular, 
{Would in our view be a denial of justice. The responsibility 
for the tangle, whtch has occurred, appears to us to lie almost, if 
not entirely, on the Income-tax authorities, by which we mean the 
failure of the Income-tax officer in Cawnpore to draw the attention 
of the Commissioner to the fact that a dispute had arisen about 
the principal place of business. The controversy having drifted 
away from the prescribed method or machinery for determining 
it, which is provided by the Act, and each of the parties to 
it having made up their minds that they were right, it is not 
surprising that both of them indulged in arguments and indeed in 
precedure, which appear to us, strictly regarded, to be irregular, and 
as things now stand, to be irrelevant; but inasmuch as the whole 
trouble has arisen from the initial irregularity on the parteof tpe 
Income-tax authorities, and inasmuch as also the assessee bhas been 
assessed, in our view, with fundamental irregularity, and in any 
case in default by an sx par/s decision, when as a matter of fact he 
has committed no default, and inasmfuch as also, in our view, if the 
law is -correctly applied to the evidence, the only proper inference 
which any court of law could draw from the facts is that the 
' principal place of business is in Calcutta, and not in Cawnpore, it 
seems to us that it would be a denial of justice, either for us to 
refuse to answer the questions raised by the case, or for the 
Commissioner to deal with the matter finally, otherwise tban in 
accordance with the answers which we now proceed to give. 


In our previous order we endeavoured to make it plain how a 
mixed question of fact and law, or how a question, which is no doubt 
in one sense a question of fact may become a question of law or, in 
other words, how it may be said that taking all the facts together 
there is no evidence upon whicha court of law could come to any 
but one conclusion. The facts to be collected from the case are as 
follows :— (1) This firm, which was an unregistered partnership 
firm for a special venture for dealing with casfor-seeds under a 
contract with the East Indian Railway for one year, in 1923-1924, 
consisted of three existing firms, one the firm of Dina Nath Hem 
Raj of Calcutta, wbo held the lion's share, namely 8 annas, and after 
whose name the temporary partnership was named, a firm of Messrs. 
Dewan Chand and Sons of Lahore, who held a 4 annas share, and 
the,firm of Narain Das of Cawnpore, who held the other 4 annas 
share. 


(2) The Calcutta firm started and formed the partnership and 
clearly financed it. The inference may fairly be drawn that it would 
not have come into existence without their instrumentality. They 
might have succeeded in inducing other firms in Cawn or 
Lahore, to joig the partnership, but there is nothing to show that 
1 L4 
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either the firm in Cawnpore, or the firm in Lahore, would have 
-formed the partnership, or have become members of any such 
partnership if ıt had not been for the Calcutta firm. The Calcutta 
firm were therefore the moving spirit and apparently the financiers. 


(3) The partnership was ultimately dissolfed by deed in July" 
1924 in Calcutta 

(4) The contract with the East Indian Railway was made in 
Calcutta. 


(5) Payments for the dedi supplied, or distributed to the 
order of the East Indian Railway, were made to Calcutta. 


(6) A banking account was keptin the Imperial Bank in 
Calcutta. 


(7 The ordering and direction of the seeds, which wére 
purchased and subsequently sold to the East Indian Railway and 
dejivered at Manauri, took place at Cawnpore, and this no doubt was 
the cerftre of the work which has been carried out in compliance 
with the contract. It was not«nlike a mill or factory in a country 
district, belonging to a firm with its head office in a neighbouring 
town. 

(8) The firm in Cawnpore, who were partners, carried on 
extensive operations as purchasers of the goods, which were .to 
become the property of the whole partnership, and which were to 
form the source of profit. 


(d) The correspondence with the East Indian Railway was 


* conducted from Calcutta 


(10) There is correspondence from Cawnpore asking Calcutta 
for funds. 


(11) There is correspondence pulse reports to Calcutta of the 
work at the local centres or branches 


(12) There is correspondence asking Calcutta to make arrange- 
ments for loading waggons in Moradabad. 


The test in 8uch a matter may be given in language quoted from 
Mr. Sastris exoellent book on the law and practice of Income-tax. 
“Ordinarily the principal place of business of a firm or company is 
the place at which the persons directing the company or firm do 
their business". The fact that goods are manufactured in one place 
does not make that place necessarily the principal place of business. 
Where business is carried on in many places, or at different branches, 
it may be said tbat the business is carried on in each of those plafes, 
though neither of them may be the principal place of business. In 
our view the Income-tax officer in particular, and to some extent 
the Commissioner, misdirected themselves by directing their atten- 
tion to the fact that extensive business was carried on in Cawnpore. 
Ag a matter of law, we think the Commissioner has misdirected 
himself in relying upon, the fact that an expert unen whose 
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importance was as great as that of any other partner, was doing the 
practical work in Cawnpore and that he was at least equal, if not 
greater, in importance than the financing partner. We also think 
that he misdirected himself in the case in holding, as he appears to 
have held, that thé fact that the Cawnpore firm were making pur- 
chases as far afield as Moradabad, affected the question whether 
theirs was the principal place of business. Although in the end he 
answers the first paragraph in the affirmative he frames his finding 
on this point in language which is far from being convincing, saying 
that “ıt is not established that the business was not carried on in 
Cawnpore". He rather thinks that it is a fair inference that the 
business was conducted in Cawnpore. In the way in which these 
findings are stated, this is not a decision of the question at all. Un- 
doubtedly a great deal, if. not the bulk, of the practical business was 
conducted in Cawnpore. Butthatis not the sole, or indeed the 
important test in considering, in d case like this, whether yng 
was the principal place of business. 


Question. (1) was intentionally «ramed so as to leave open the 
question whether the business was solely carried on in Cawnpore. 
But that question is now not open, *and we have no hesitation in 
coming to the conclusion that on the facts stated in the case, there 
is no evidence upon which it can be held that the principal business 
was in Cawnpore, and that if that had been found to be the fact, 
in a suit this Court would have been compelled on this evidence to 
overrule the finding as a question of law in second appeal. , 


The answer to question No. (2) is #0, The matter should have 
been decided in accordance with section 64 (3). 


The answer to question 3 is yes. 


The answer to question 4 is now superfluous; but it is clear that 
if the business had been carried oa wholly in Cawnpore, the fact 
that it no longer existed would not deprive the Income-tax authori- 
ties in Cawnpore of jurisdiction to make the assessment. 


We think that although the assessee has been somewhat hardly 
treated in this matter, he must have known that he had no business 
to destroy his books, while this important question of appropriate 
assessment was still outstanding. What effect that destruction may 
have upon the ultimate decision arrived at by the Income-tax 
authorities is a matter for them, but having regard to that circum- 
stance we think justice will be done by ordering both parties to pay 
thgir-own costs of-these proceedings. . 
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BANKA SINGH AND OTHERS 
UG? SUS 


GOKUL+* 


Criminal Procedure Code, section 145— Provisions. $f—Mandatory and 
imperative im mature—Disregard of, by Magistrate— Effet of— Entire 
proceedings oitiated— Section 537 applicable to mere errors of procedure 
due to inadvertence, 

On the petition of one Gd the Magistrate, under section 144, 
Criminal Procedure Code, ordered attachment of certain crops 
and when this order was about to be executed, the District Magis- 
trate, on applicant's application, set it aside directing a further 
enquiry under section 145, and, subsequently, the successor of 
the original Magistrate, without recording an ordei as required 
by section 145 Ns and without directing a service of that order 
in compliance with section 145 (3), decided the matter in G 4’s 

* faVbur; Ae/d, that inasmuch as the provisions of section r45 (x) 
are * mandatory and imperative, a disregard of them by the Magis- 
trate vitiated the entire proeeedings and therefore his ordei must 
be set aside. 

Held, also, that the irregülarity was not cured by section 537, 
Criminal Procedure Code which applied to mere errors of pro- 
cedure arising out of mere inadvertance. 

CRIMINAL REVISION from an order of MAULVI ALI AUSAT, 

Sessions Judge of Ghazipur. 


A. P. Pandey, for the applicants. 
Haribans Sakai, for the opposite-parties. 
The following judgment was delivered by 


IQBAL AHMAD.—The order of the learned Magistrate dated the 
13th of May, 1926 purporting to be one under section 145, Criminal 
Procedure Code, cannot be supported. 

It appears that on a petition, dated the 13th of March, 1926, 
filed by Gokul Ahir the opposite party, against Sital Rai and certain 
other persons, the-learned Magistrate passed an order purporting to 
be under section .144, Criminal Procedure Code, directing the 
attachment of certain crops on plot No. 734-9-2. Banka Singh and 
others, the applicants before me were no parties to those proceed- 
ings. When the police wanted to attach the crops the applicants 
before me filed an application in the court of the District Magistrate, 
who by an order dated the 29th of March, 1926 set aside the order 
òf the Magistrate directing the attachment of the crops and in the 
exercise of the powers vested in him by section 436, Criminal Pro- 
cedure Code, directed a further enquiry under section 145, Criminal 
Procedure Code, with a view to “ e the crops to the party 
which was in possession of the same’ 


After the order of the learned District Magistrate the case came 
* Cr, Rev. No. 575 of 1926 . 
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up before another Magistrate who had succeeded the Magistrate 
who had passed the order under section 144, Criminal Procedure 
Code. That Magistrate, without recording an order as required by 


, Section 145 (1), Criminal Procedure Code, and without directing a 


service of that order in compliance with the provisions of section 
145 (3) of the Code, proceeded to decide the matter after taking 


'jnto consideration the written statement filed by the parties and the 


evidence tendered by them. He*has held that the title to and 
possession of the plot in dispute was with the applicant Gokul and 
on that finding has passed an order which is unintelligible to me 
and which is certainly not an order in terms of section 145 (6), 
Criminal Procedure Code. 


. It is clear that the provisions of section 145 (1), Criminal Pro- 
cedure Code are mandatory and adisregard of those provisions 
vitiates the entire proceedings in the case. As already stata, there 
was no order drawn up by the Magistrate stating the g ds of bis 
being satisfied that a dispute likely tg cause a breach of the iue 
existed concerning the plot in dispute, nor did he ever require the 
parties concerned to put in a writtem statement of their respective 
claims as respects the fact of actual possession of the subject of 
dispute. No such order having been drawn up, the provisions of 
section 145 (3), Criminal Procedure Code, were not complied with 
inasmuch there was no order in existence which could be served on 
the parties concerned. It is argued before me by the learned 
counsel who appears in support of the order that the order of the 


- District Magistrate dated the 29th of March, 1926 should be regarded 


as an order in terms of section 145 (1) of the Code. “I cannot 
accede to this contention. As I read section 145, Criminal Procedure 
Code, it appears to me clear that the Magistrate who has to draw 
up the order is the Magistrate who after drawing up the order 
proceeds to decide the case. It may be thata District Magistrate 
after drawing up an order under section 145 (1) and after taking 
cognizance of the case under section 145, Criminal Procedure Code, 
may, under certain circumstances, transfer the case for disposal to 
a Sub-Divisional Magistrate, but in this case it cafinot be said that 
the learned District Magistrate ever purported to draw up an order 
under section 145 (1), Criminal Procedure Code or having drawn 
up such an order, ever transferred the case under section 145, 
Criminal Procedure Code of which he had taken cognizance to the 
Magistrate who eventually decided the same. I cannot treat the 
order dated the 29th March, 1926 as an order under section 145 (1) 
of the Code. Itis argued by the learned counsel for the opposite 
party that the irregularity, if any, is cured by section 537, Criminal 
Procedure Code. That section applies to mere errors of procedure 
arising out of mere inadvertance and does not apply to cases of 
disregard of a mandatory and imperative provision of the Code. 
The failure of &he leained Magistrate to comply with the provisions 
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“of section 145 (1), Criminal Procedure Code vitiates the entire 


proceedings held in the case and his order must be set aside 
Accordingly I set aside the order of the learned Magistrate dated 
the 13th of May, 1926. 


Order set aside, 





ABDUL AZIZ KHAN (Applicant) 
versus 
NANHE KHAN (Opgostte- party). T 


Guafdian and Wards Act (VILI of 1890)—Custody of minor HE 
~ righe to. 
°A father is not only the natural pare ad of but has an 
inalienable right over hjs child unless there are overwhelming 
circumstances to the contrary. Ae Thain Tham v Taylor, L. J. 
135, 99, followed. . 


' 


First APPEAL from on order of E. BENNET Eso, District . 


Judge of Agra. 
M. N. Raina, for the appellant 
M. Waliullah, for the respondent. 
: The judgment of the Court was delivered by 


WALSH, A. C. J.—In our opinion this appeal must succeed." 


. The Judge is right in saying that it is a matter for his discretion— 
.but it must be a judicial discretion, exercised upon recognised 


principles. The recognised principle is that a father is not.only 
the natural guardian but has an inalienable right unless there- are 


. overwhelming circumstances to the contrary. The report of the 


Tahsildar does him great credit. But it is distinguished rather for 
goodness of heart than of head. There is hardly a reason which 
can be considered adequate to over rule the right of the father. It 
so happens thaf an English Court of Appeal has recently decided 
the same point in almost precisely similar circumstances in ReThain 
Thaim v. Taylor. (!) The appeal must be allowed and the child 
restored to the custody of the father. We think it better to direct 
that he, if he can, should go personally to take delivery of the child 
alter giving 24 hours notice of his intention to do so. If he is 
prevented by his duties, he can send one of his women folk witf an 
order signed by him. The appeal is allowed and the appellant 
must have his costs 


Appeal allowed. 


* F. A. F. O. No. 51 of 1926 
. (1) L J. 135, 99. , 
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BAI] NATH AND ANOTHER  (Decree-kolders) Civi. 
versus 4 1927 
RAM BHAROS (Objector) * i Sinaarp tia. 


. Civil Procedure’ Code, section 48— Provisions of — Inapeücability of — Decree T 

DIO. —Execution of—Suspended as a result of compromise— Default by A. C.J. 
tudgmment- "debtor — Application for revival of execution proceedings— When LINDSAY, J. 
not amounting to fresh application." DALAL, J. 


After an infiuctuous application [or execution of a decree had ASHWORTH, 
been made, the parties on-a second application agreed that the : 
decretal amount be paid by yearly instalments, but as the judg- puerum J. 
ment-debtor soon after made a default, two more appligat:ons LAN, J. 
followed and the property being ancestral, execution was, trans- 
ferred to the Collector. Meanwhile the judgment-debtor's interest 
in the property was sold and pfirchased by the respondent in 
execution of a simple money decree and the latter having taken the 
place of the original judgment-debtor, asked for a year’s time 
to pay the balance of the decretal amount. ‘The Collector, how- 
ever, granted him three months time and returned all the papers 
to the Civil Court who consigned them to the record room. After 
the expiry of this time-limit, an application made by the decree- 
holder for return of the ‘papers of the former execution’ to the 

. Colector, was allowed. Immediately after the decree-Holder 
>`: v died and his sons (appellants) made the last execution applica- 
tion praying that they be brought on record in place of their 
father and that execution be continued. On respondent’s objec- 
tion to this application onthe ground that as 12 years had expired 
from the date of the decree, it was time-barred, Ae/d, that as neither 
the decree-holder's application for return of records of the 
previous execution to the Collector, nor that of his sons after his - x: 
death, was a ‘fresh application’ within the meaning of section 48 
of the Civil Procedure Code, the question whether a fresh appli 
cation should be granted did not arise, and therefore the execu- 
tion should be proceeded with by-the lower count. 

Juratean, Pasi v. Mahabir Dhar Dube, 1. L. R., 40 All., 198 
and D. S$ Aple v. Tirmal Hanmant Savaur, I. L. R., 49 Bop., k 
695, referred 107 . Qàhattar Singh v. Kamal Singh, 25 A. L. J. R. ; 
201 (F. 8), followed. ; 

Civil Procedure Code, Order ar, rule 16—Applicability of. 

There is no rule of daw which enables the legal representative . 
of a deceased decree-holder to apply for mere substitution of 
names. He must apply, whenever he does apply, for execution of 
the decree in the usual form-of ten columns. 

EXECUTION FIRST APPEAL from a decree of PANDIT VISHNU . 

- RAM MESTA, First Subordmate Judge of Cawnpore, 
e. 3 * Eg. F. A. No. 68 of 1915, 
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The following is the Referring Order :— 


DALAL and PULLAN, JJ.—The lower court decided this execu- 
tion application on the basis of a judgment ofa Bench of this 
High Court reported in I. L. R., 40 All., 198, Jurawan v. Mahabir 
Dhar Dube. The facts of this case are the same as those in thé 
case therein decided. But in view of the fact that this ruling has 
not been accepted by the Bombay High Courtin a decision 
reported in I. L. R, 49 Bom., 695, D. S. Apte v. Tirmal Hanmant 
Sepnur, and the Lahore High Court has taken a contrary 
view, although without noting the judgment of the Allahabad 
High Court to which we have referred, in 73 Indian Cases, 67; 
Benarsi Das v. Ramsaum, we are of opinion that this appeal 
should be refeired to the decision of a larger Bench. We there- 
fore submit the case-to the Hon’ble Chief Justice with à 1equest 
that he will form a Bench for the hearing of this appeal. 

U. S. Bajpai, for the appellants. 
> MC. Vaish, for the respondent. 
The following judgments were delivered :— 


MUKŁRJI, J.— This case has been referred toa Full Bench to 
obtain a decision of the question, vfs., ‘which of the two casea— 
Jurawan Past v. Mahabir Dhar Dube(?) and D. S. Apte v. Tirmat 
Hanmant Savner (*) —was correctly decided ? z 

The facts of the case are only partially given in the judgment of 
the lower court: This being a first appeal, we looked into all ‘the 
facts, involved in the case and we find that having regard to certain 
facta, to be presently mentioned, the question referred does not arise 
for decision. . 

The appellants’ late father, Ram Lal, and certain other persons 
obtained a decree for sale which was made final on the 28th of 
September, 1912. The date 28th April, 1925 given in the execu- 
tion application is presumably the date of the preliminary decree. 
After an infructuous application, another was made on the 2and 
of December, 1915. In the course of this execution the parties came 
to terms. It was agreed that out of the sum of Rs. 5,338 then, 
found due, the judgmentdebtors should pay up at once the sum 
of Rs. 338 and should pay the balance by yearly instalments of Rs. 
330. The judgment-debtors regularly paid three instalments and 
thereafter made a default Another application, accordingly, fol- 


‘lowed and it ended in no result. The fourth application was made on 


the 22nd of October, 1923 and the property being ancestral the 
execution of the decree was transferred to the Collector. Tg the 
meantime the judgment-debtors’ interest in the property had been sold 
in execution of a simple money decree obtained by the respondent 
against them, and was purchased by him, and, consequently, the 
respondent was made a party as a successorin-title of the original 


. judgmentdebtors The respondent made a deposit of Rs. 1,000 and 


Sked for a year’s time to enable him to pay up the balance of the 
(D [1918] I. L, R; go All, 198 ~ (3) [1925] I. L, R., 49 Rom, UP 
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decretal amount. The Collector gave three months time and finding it 
unnecessary to keep the case pending in his court, returned the decree 
and the papers to the civil court. After the expiry of the three months 
which were granted by order, dated the 16th of October, 1924, 

*Ram Lal, by an application, dated the 28th of January, 1925, prayed 
that the * papers of the former execution’ might be sent to the 
Collector for execution. This application was granted by order, 
dated the 6th of February, 1925. Almost immediately after this 
Ram Lal died and his sons, the present appellants, put in the last 
and sixth execution application on the 28th of April, 1925, praying 
that they might be brought on the record in place of their late 

_ father and that the execution might be proceeded with. It is to be 
noted that Ram Lal had been taking out execution for the benefit 
of himself and his co-decree-holders and his sons also made a similar 
prayer. 

When the execution proceedings were pending in the coyrt 
below, the respondent Ram Bharos preferred an objection to the 
execution basing his case on section 48 of the Civil Procedure Code. 
He urged that 12 years had expired from the date of the decree, 
viz, 28th of September, 1912 and that therefore the sixth applica- 
tion of the 28th of April, 1925 was not entertainable. The learned 
Subordinate Judge accepted this plea and dismissed the application 
as barred by time.’ - 

In the court below it was urged that the compromise between 
the original judgment-debtors and the decree-holder effected en the 
18th of December, 1916 having been accepted and 1ecorded by the 
court, there came into existence a " subsequent order" within the 
meaning of section 48 of the Civil Procedure Code by which revur- 
ring periods were fixed for payment of the decretal amount and 
that, therefore, the limitation of 12 years would begin from the 
dates of default in making payment at those recurring periods. The 

, learned Subordinate Judge found that he was bound by the case of 
Jwawan Pasi v. Mahabir Dhar Dube (*) and that the order of the 
execution court could not be a “subsequent order" contemplated 
by section 48. - * ` 

In this court this argument has been repeated on behalf of the 
decree-holders 

As already stated, on examination of the record and on the 
admission of the parties, we discovered that certain aspects of the 

` case, already noted above, were not noticed in the court below. 
Thóse were these. The respondent himself asked for a year's time 
and obtained three months on the 16th of October, 1924. The 
grant of time by the Collector did not in any way dispose of the 
application. The application should have been kept pending by the 
Collector on his file. He, however, chose to return the papers to 


the Civil Court. On receipt of the papers on the 23rd of December, | 
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em 1924 the civil court passed the following order :— 


1937 "The papers having been received to-day it is “ordered that 
pa an entry be made in the register of execution and the papers be 
Nall NATB consigned to the record room in the judgeghip of Cawnpore along, 


KAM with the basta (the files of other cases) "'. 


BEARDS The order shows that thé learned Subordinate Judge did not 
Mukerji, J. consider the application on the merits and did not decide whether 
-~ the application was to be dismissed or was to be granted. He 
received the papers back from the court of the Collector and ordered 
that. they should be consigned to the record room. As recent] 
held in the Full Bench case of Chatter Singh v. Kamal Singh oi 
(Execution Second Appeal No. 1575 of 1924, decided on the 1oth of 
November, 1926) a disposal of an execution proceeding like the above 
was not a final decision of an execution application. The application 
must he treated as still pending on the 23rd of December, 1924. The 
detree. Ider Ram Lal, by his application, dated the 25th of January, 
1925, did not ask for any fresh prayer. Allthat he wanted was 
that the (missal ijra sabik) records of the previous execution should 
be sent back to the Collector. ,He was, therefore, simply asking for 
reviving the execution which had been suspended by the order of 
the Collector and by the consignment of the papers into the District 
Judge’s record room. In this view, which is in accordance with the 
Full Bench case already mentioned, the application of the 25th of 
January, 1925 was nota ‘fresh’ application within the meaning of 
sectim 48 of the Civil Procedure Code. It was an application to 
carry on a previous application which was stil! pending. 

When the sons of Ram Lal, on his death, made the application of 
the 28th of April, 1925 they did not ask for any fresh proceedings. 
They said that Ram Lal's name might be removed and the peti- 
tioners’ name -might be entered in the array of decree-holders. 
They had to make an application in the "usual form of ten 
columns because there is no rule of law which enables the legal 
representative of a deceased decree holdet to apply for mere 
substitution of names. He must apply, whenever he does apply, for 
execution of the decree, vide Order 21, rule 160f the Civil Procedure 
Code. It is clear, therefore, that neither the application ofthe 28th 
of January, 1925, nor the application of the 28th of April, 1925 was 
a ‘fresh application’ within the meaning of section nap of the Civil 
. Procedure Code. 


. The result is that the question’ whether a fresh application should f 
diese be granted or not has not yet arisen. ' 


We set aside the decree of the court below, dismiss the respond- 
ent’s objection to the execution and remand the case to the lower 
sF with the direction that the execution be proceeded with accord- 

to law. The appellants will have their costs in this court and 


nthe court below. š 


(1) [1927] 35 A.L.J R., tor. e. i 
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WALsH, A. C. J—I have read the judgment of Mr. Justice — CImr 
Mukerji and agree. This is sufficient to dispose. of the case, and 12 
renders it unnecessary to express any. opinion upon the question of — 
„law, which was referred to this Special Bench, namely, the true BAJ NATH 
interpretation of the expression “subsequent order ” in Section 48 RAM —— 
of the Civil Procedure Code. I prefer to reserve my opinion upon BHAROS 
the question whether Jurawan v. Mahabir (') was right. There Walsh 
„are difficulties about the contrary interpretation, and I entertain A. c. J: 
«consideráble doubt whether the execution court has jurisdiction to’ z 
alter the decree by directing payment by instalments even by con- 
sent. But all difficulty can be removed by the exercise of a little 
common sense. If the execution court is applied to, it can refer the 
parties to the trial court, where the application can be dealt with, 
and in the great majority of cases the two courts are indentical. 
By THE COURT.— We set aside the decree of the court below, 
dismiss the respondent’s objection to the execution and. remfnd - «the 
case to the lower court with the direction that the execution be pro- 
ceeded with according to law. The fppellants wil have their costs 
in this Court and in the court below, 
(1) [1918] I. L. R., 4o All., 198. 





SHIBBI (Plaintiff). CIVIL 
versus QU ux. $ 1936 
HARDHIAN SINGH (Défendant).* 


Cil Procedure Code, section 47—Provisions of—Morigage suit—Ex parte 
decree against mortgagor—=Appellant thougha party exonerated —-Quesison 
of tithe undecded—Fresh suit for declaration of title— When Hes. 


The respondent instituted a suit for sale on a mortgage and 
impleaded the appellant as a defendant. The appellant plead- 
ed a title paramount and was exempted from the suit. In execu- 
tion of his decree for sale against the mortgagor, the respondent 
purchased the property and obtained an order for mutation of 
names in hisfavour and the appellant's applifation. under Order 
21, rule roo of the Civil Procedure Code was dismissed, eld, that 
afresh suit by the appellant for a declaration of her title and, in 
the alternative," to [ice possession, was not barred by section 


November, 23. 





MUKERJI. J. 
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47 of the Civil dure Code. 
e Data Din-v. Nar u, 16 A. L. J. R., 752, referred to. o 


SECOND APPEAL from a decree of BABU JOTI SARUP, Addi- - 
tional Subordinate Judge of Saharanpur, reversing a decree of BABU 
SIDESHWAR MOITRA, Munsif of Deoband. 


Nehal Chand, for the appellant. . 
Akhiar usain Khan, for the respondent. g 
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The following judgments were delivered :— 

ASHWORTH, J.—This second appeal arises out of a suit brought 
by. the plaintiffappellant for a declaration that she is entitled to 
certain property. There was an alternative prayer that in the event 
of it being found that she had lost possession of* the property the 


` decree should be one for possession. 


The circumstances of the suit are as follows. The owner of the 


property was originally one Ramjas. The plaintiff Musammat . 


Shibbi brought a suit for possession against him and obtained a 
décree on the 8th of May, 1915. The decree was executed and the 
plaintiff obtained possession on the 27th of September, 1915. Sub- 
sequent to this Ramjas executed a simple mortgage bond in favour 
of Hardhian Singh, the defendant-respondent, in respect of half 
the property sold to plaintiff. Hardhian Singh brought a suit on 
the basis of this mortgage against Ramjas and therein impleaded 
Musamfhat Shibbi the plaintiff. Musammat Shibbi pleaded that 
the property had been sold to her by Ramjas before Ramjas execut- 
ed the mortgage bond in favour of Hardhian Singh. : The court 
found that this was correct. | But in view of the fact that there 
was an earlier mortgage bond executed in favour of Hardhian Singh 
by Ramjas, it refrained from dismissing the suit against Musammat 
Shibbi. It held however that on the present mortgage bond no 


claim could be maintained against Musammat Shibbi. It accordingly : 


exempted Musammat Shibbi as a party and gave her costs, 
but gave the defendant agamst Ramjas a decree for sale in execu- 


` tion of which he got sold and himself purchased the whole property. 


Delivery of the property was given by the court amin. In conge- 
quence of this delivery ofthe property Hardhian Singh obtained 
mutation of namés. Thereupon Musammat Shibbi applied under 


Order 21, rule roo of the Civil Procedure Code for restoration of : 


the property on the ground that she had been dispossessed by 
Hardhian Singh in execution proceedings following the decree ob- 
tained by the latter against Ramjas. Thus application. was rejected 
by' the court on the ground that the amin's delivery of possession of 
the property had rgerely been symbolical and had not, in fact, caus- 
ed Musammat Shibbi to lose possession of the property which had 
been hers up to the time of delivery by the amin. 


‘The plaintiff Musammat Shibbi is still finding difficulty as the 
defendants assert their possession or at any rate their right to posses- 
sion, and accordingly has brought the present suit. The first court 
decreed it, and finding that Musammat Shibbi was, at the time* of 
filing the suit, actually out of possession it gave not merely a declar- 
ation but a decree for possession. The lower appellate court has 
held that the suit is barred by section 47 inasmuch as the question 
between Musammat Shibbi plaintiff and the defendant is a ques- 
tion arising between the parties to the mortgage suit brought by 
the defendant and that, in consequence the question should have 

; bd 4 
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been settled in the execution proceedings and no suit could be CIVIL 
brought. The question is whether this finding is correct. . tos 

It is to be noted that Musammat Shibbi’s application under 2 
rule 100 was based on her allegation that she had actually lost pos- >, 
session in executio proceedings. The execution court then dismiss- HaRDHIAN 
ed her application on the ground that she had not lost possession, SINGE .— 
Her present plea is an alternative one Either she is stil in dskwertk, J. 
possession and is entitled to a declaration’ or she has lost posses- ' 
sion subsequent to the order of the execution court dismissing her 
application under rule 100 on the ground that she was stillin 
possession. In my opinion the present question is not one that 
related to the execution, discharge or satisfaction of the decree 
obtained by Hardhian Singh in the mortgage suit and consequently 
section 47 will be no bar even if we consider that the order of the 
court exempting the peinar was in effect an order dismissing the 
suit against ber. R ” uw 

The decision of a two-Judge Bench of this Court, Data Din v. 
Nanku (+), has been cited to us as afithórity for holding that where 
in a previous suit a remedy has begn denied to a plaintiff as against 
one defendant, by reason of the exemption of the latter or the 
dismissal of the suit against the latter, the plaintiff is barred by 
section 47 of the Civil Procedure Code from bringing a fresh suit 
against the same defendant to obtain the remedy. The decision 
referred to, though in my opinion a correct decision, does not , 
appear to me to be authority for this proposition. It was net held 
- that a defendant exempted is a person against whom a suit is 
dismissed, but merely that the Judge had misused the term 
exempted in that particular decree. Again, in that case the plaintiff 
after getting a decree and failing to execute it entirely by sale of 
the father's interest in the joint family property applied to execute 
it against the sons (who had been exempted in the suit) for the 
balance. His application was rejected in the execution department. 
He then brought a suit for a declaration that he was entitled so to 
execute it. Hus application was held barred by section 47 of the 
Code and I think rightly so. It was not held that a second suit to 
obtain a new decree, like the present one, could be 80 .barred. 
Obviously, in the circumstances of the case cited, such a second suit 
would have been barred by section 11, but it would not have been 
barred by section 47. 

„For the above reasons I sa allow the appeal with costs. " 

° MUKERII, J.—The substantial question of law that arises in Marii, J. 
this appeal is whether the suit is barred by section 47 of the Civil 
Procedure Code. It was instituted under the following circum- 
stances. The respondent before us Hardhian Singh instituted a 
suit on a mortgage bond against two persons, vis., Ramjas and the bd 
present appellant Musammat Shibbii Musammat Shibbi' 8 conterftion 

| (1) [1918] 16 A. L. J. R, 75% 
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, was thai she was the sole owner of the mortgage property and she 
` bad already obtained a decree declaring her right in the property as 


against Ramjas and that therefore the suit on foot of the bond 
given by Ramjas was not maintainable at.all. This was suit No. 
1044 of 1917. The learned Munsif ‘before’ whom the case was, ° 
chose not to decide the question of title that was raised by 
Musammat Shibbi. He said “so the proper course for plaintiff is 
to obtain a declaration against her by a separate suit. He cannot 
succeed against her in it". In the result the suit was decreed 
ex parte against Ramjas. As regards Musammat Shibbi the order 
was “the defendant No. 2 shall stand exempted with costs”. The 
decree thus obtained by Hardhian Singh was put into execution 
and the property was sold. Hardhian Singh, it appears, was the 
purchaser in execution. When he obtained delivery of possession 
Musammat Shibbi objected. She said that the delivery of posses- 
sion ampunted to her ouster. The court decided on the 7th of May, 
1921 that she was actually in possession and therefore she could not 
come in under Order 21, rule, 100 of the Civil Procedure Code. 
The court also held that it was doubtful whether she could come 
in under that rule because she was a party to the decree In the 
result the application of Musammat Shibbi was dismissed. ` Then 
followed mutation of names. According to the plaint Hardhian 
Singh succeeded in having his name mutated over the entire pro- 
perty belonging to Musammat Shibbi although his mortgage and 
the decree related only to a half share. Under these circumstances 
Musafhmat Shibbi brought the suit, out of which this appeal has 
arisen, to obtain a declaration of her title and in the alternative to 
obtain possession. 


The first court decreed the suit on the merits. But the lower 
appellate court dismissed the suit on the preliminary ground that it 
wag bafred by section 47 of the Civil Procedure Code. 


The matter came before a learned single Judge of this court and 
he, having regard to the complicated nature of the point involved, 
referred the matter tó a Bench of two Judges. 


I am clearly of opinion that the suit is not barred by the provisions 
of section 47 of the Civil Procedure Code. Iam prepared to concede 
without deciding the point that the exemption of the present plaintiff 
from the suit of 1917 was tantamount to the dismissal of the suit as 
against her. But it is clear to me that the question how raised is 
nota question contemplated by section 47 of the Civil Procedure Code. 


* Section 47 does not apply to all sorts of questions that may afise 


between people who had once been parties to a decree. It applies. 
only to questions that arise 'relating to the execution, discharge or 
satisfaction of the decree, to which the litigants are parties. Now, 
let us consider what was the decree that was passed in the suit of 
M un was to the effect that the property was to be sold so far 
3 jas was concerned, the suit was to be dismisses and Musam- 
. 4 
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mat Shibbi was to get her costs. So far therefore as Musammat 
Shibbi was concerned with the decree it related only to a denial of 
relief to the plaintiff Hardhian Singh and an award of costs of 
,Musammat Shibbi. Musammat Shibbi is not attempting to recover 
the costs by the presertt suit. She wants a decision on the question 
of title that was left open in the suit of 1917 That question must 
be decided. But it cannot be decided in the execution of the decree, 
the nature and the scope of which I have already described. 


f The case of Data Din v. Nanku (!) has been cited before us as an 

authority for the proposition that the present question must be 
decided in the execution department The facts of the case were 
briefly these. A mortgagor who had obtained a mortgage from a father 
of a joint Hindu family broughta suit against the executant of the 
mortgage and his sons for recovery of the money lent by sale of the 
property. The sons claimed that there was no legal necessity for 
. the loan and urged that they were not liable to pay. In the? result 
the sons were “exempted " and a simple money decree was passed 
against the father in his personal capaéity. After the decree-holder 
had exhausted his remedy against the father, that is to say, sold the 
share of the father in the family propérty in execution of the decree, 
he sought to realise by execution the balance of the decree from 
the sons on the ground that the sons were liable to pay the balance 
on account of their pious obligation to pay their father's debt. The 
sons successfully objected, and then a suit was filed against them to 
- obtaia a declaration that they were liable under the decree a/sead y 
passed, and their property was liable to be taken in execution. Two 
learned Judges of this court held that the question must be decided 
in the execution department and, therefore, the suit was dismissed. 
The question could be litigated only in the execution department. 
The question that was raised was not alleged to be based on a fresh 
cause of action and it had everything to do with the decree that 
was already passed. The case of the decree-holder was that there 
was a balance of debt left and the sons were bound to pay that. 
Further it was his: case that he could execute the old decree itself 
against the sons, because of their pious obligation, The suit was 
barred not only by section 47 of the Civil Procedure Code but also by 
section 11 of the same Code. If the sons were liable to pay their 
father's debt on account of their pious obligation that was a plea 
which might and ought to have been taken by the plaintiff in the very 
suit which failed against the sons. This case has, therefore, no 
application. 

The case of Kristuappa Mudaly v. Peraswamy Mudaly(*) lays 
down “where a party to a mortgage suit who sets up a title adverse 
to both the mortgagor and the mortgagee has been exonerated from 
the suit on the ground of misjoinder and his claim has not been 
adjudicated upon in the suit, he does not remain a party to the syjt 

(1) [1918] 06 A. L, J. Ru 75% (2) [1917] I. L, R., 40 Mad., go4, ` 
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CIVIL — for the purposes of section 47. of the Civil Procedure Code and his 
claim petition in respect of properties delivered in execution of thé 
decree to the decree-holder falls under Order 21, rule 100 of the 
SHIPP! Code". . This ruling is relied upon by the learned counsel for the 
HampHIAN appellant. Although partially the principle ef the ruling would’ 
SINGH support the appellant’s case it is not necessary to discuss it because 

Huber, 7, Ìt is not on all fours with the case before us. ^ f 
For reasons given above I would allow the appeal, set aside the 
' decree of the court below and remand .bthe appeal to the lower 

appellate court for disposal on the merits. 

By THE CouRT.—We allow the appeal, set aside the decree of 
the lower appellate court under Order 41, rule 23 of the Civil Pro- 
cedure Code and remand the case to it for disposal on the merits. 
Costs here and hitherto will abide the result. 

Appeal allowed. 


* 
. — —— 








Civi BHAGWAN PURI AND OTHERS (Defendants) 
1926 versus 
Bünde HE SECRETARY or STATE For INDIA IN COUNCIL 
(Plaintiff) * 
ASHWORTH, 


J. Court-Fees Act, section 7, clause 5 (c) —Suit. for possession of land not 
paying ‘revenue—Valuation—Proper court-fee, principle of calculation ` 
— Wrong valuation put by plarntiff—Defendant's right to challenge 


on appeal. 


In a suit for possession of certain land, paying no revenue, 
the plaintiff valued it according to the estimated market value 
and paid court-fee upon that valuation. ‘The suit having been 
decreed, the defendant, on appeal, while stating the original 
valuation, paid court-fee on the basis of 15 times the nett piofits. 
Upon the matter being referred to the Taxing Judge on the 
question of deficiency in couit-fee, Ae/d (1) that the defendant- 
appellant hgd paid proper courtfee and his valuation of the 
land was correct ; (2) that the plaintiff's estimate of the value of 
theland in dispute, if it was not in accordance with the correct 

* basis of calculation, could not be allowed to operate to the 
prejudice of the defendant appellant at any stage of the suit and 


. that he was entitled to stamp his appeal with a stamp based on` 
. valuation of the land arrived at by correct application of the 
. rule. ‘ ae 
Ru 


STAMP reference. 


The following is the Taxing Officer's report :— 
d This appeal arises out of a suit by the plaintiff for recovery 
.* of some plots of land, which he has valued at Rs. 3,00,000; 
* Stamp Ref. in F. A, No. 139 of 1933 ° 
i Wu d 
e i * 
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- The suit was dacreed by the lower. court agd- the defendants have 

preferred this appeal at the same valuation. The court-fee paid 

by the plaintiff was ad valorem and amounted to Rs. 2,425. This, 

itis héld by the Stamp Reporter, is the corect fee, while that 

' paid by the appe llants in this Court, Rs. 1,425, is deficient by 
Rs. 1,000. 


Counsel foi the appellants bas objected to the office report 
and, claims that the land in suit falls under the classification of 
section 7, clause 5 (c) of the Court-Fees Act. 


The land in suit consists of plots within the Municipal limits 
of the Hardwar Union. According to paragraph 2 of the plaint 
the said Board without the authority of Government had been 
accepting rent at Rs. 4o per mensem for about twelve years 

- previous to the institution of the suit from the Juna Akhara, 
- who had used the land for an enclosure for the huts of Mahants 
and pilgrims. The land pays no revenue and the plaintiff (the 
Secretary of .State) disregarding the rent taken for. js use, 
valued it for purposes of jurisdiction and court-fee presumably 


at 1ts market value, Rs. 3,00,000 as if it fell within the classifica- 


tion of section 7, clause V (9. * 


On behalf of the appellants it js contended that this valuatibn 
was wrong "and should have been based on the "nett profits" 
that had arisen from the land, j.e., Rs. 40 per mensem, amounting 
to Rs. 7,200 (fifteen times those profits) and that the court-fee 
should havé been Rs. 365. 

Of the right of the plaintiff to put his own valuation on the 
suit and to pay the necessary court-fee io entitle him toebiing 
that suit before the highest forum available there can be little 
"doubt. It is to be decided whether the defendant-appellants, 
who availed themselves of that forum without making -any 
objection to the valuation, càri;jn appeal object that the valua- 
tion was too high and demand to .pay a lower fee. Itis to be 
noted that, until objection was raised in this office, the original 

' valuation of three lakhs was accepted, though a deficient court- 

fee was paid. 

I consider that the case should be laid before the Hon’ble 
Taxing Judge for decision of the issue raised above and also 
for decision whether’ if.the lower valuation is accepted for the 

- appeal in this Court, the defendant-appellants may be permitted 

at this stage to correct their valuation in the memorandum | of 
- appeal. t 

Surendro Nath Sen and Narmadeshwar PEE i Upadhya, for 
the appellants. 

G. W. Dillon, for the paia ! 

The following judgment was delivered by : 

ASHWORTH, J.—The question referred to me by the Taxing 
Officer under section 5 of the Court-Fees Act, 1870, is as follows 
The Secretary of State brought a suit for possession of certain land 
against the defendant-appellants. The plaint was valued for court-fee 
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according to the estimated market value of land, #.¢., Ra. 3,00,000. 
The suit was decreed. The defendants in their appeal stated the 
value of the land to be Rs. 3,00,000 but paid a court-fee of Rs. 1,425 

instead of Rs. 2,425 which was the proper court-fee on the said 
valuation. Before the Taxing Officer the appellants' contention was* 
that the land not being subject to revenue should have been valued 
under section 7 (V) at 15 times the net profit arising from the 
land during the year next before the date of presenting the plaint 
and not according to the market value, and that the plaintiff had 
paid an excessive court-fee. The Taxing Officer, while apparently 
admitting that the appellant is correct as to the valuation required 
by law, has stated that the plaintiff could put his own valuation on 
the suitand so pay the necessary court-fee to entitle him to bring 
that suit before the highest forum available. It seems to me, how- 
ever, that the plaintiff’s estimate of the value of the land, if con- 
trary tọ the market value according to rule, cannot be allowed to 
operate to the prejudice of the defendant at any stage of the suit. 

It appears plain, therefore, to me that the defendant can object to 
the valuation since it is now in his interest to do so 


2. Itis, however, suggested by the Taxing Officer that the 
defendantappellant is estopped from objecting to that valuation 
because he availed himself of the.highest forum when the original 
suit was tried. I know of no rule of law that would create such 
estoppel and itis difficult to hold that the decision of the suit 
against him by a higher forum was any advantage to him. I hold 
that fhe defendantappellant was entitled to stamp his appeal with a 
stamp based on the valuation of the land arrived at by correct 
application of the rule. 


3. Another question however arises. The defendantappellant 
in his petition of appeal stated that the value of the appeal was 
Rs. 3,00,000. Can he now be permitted to say that the value is 
less. I consider that he can and for the following reasons. The 
stated value of the appeal would not prevent his being called upon 
to pay a court- hae on a higher valuation if that valuation were wrong. 
In the same Ido not see why he should not be allowed to 
correct his salek on when he is asked to paya higher court-fee 
than is due on the value correctly assessed according to law. 

* 4. Apparently the appellant need only have paid the court-fee : 
of Rs. 365 according to the proper valuation of the land. He has 
in fact paid Rs. 1,425. He has not asked for any refund and in 


* my opinion the court-fee should be accepted as sufficient. . 


+ 
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MATHURA KURMI (Defendant) oe 
ET Versus 1926 
:JAGDEO SINGH AND OTHERS (Plaintiffs) .* December, 21. 


Transfer of Property Act (IV of 1882), section 58 (c)—Sale-deed subject l0 UiNpsay, ji 
an agreement for re-corveyance on payment of entire consideration SULAIMAN, j. 
Time not of [ke essence of the contract — When transaction amounts lo a 
morigage by conditional sale—Tests for determining nature of trans 
action. 


Three documents were executed and registered as separate 
. documents on the same day. ‘The first was a sale-deed, executed 
by the plaintiff, purporting to sell absolutely ceitain property to 
the defendant who was to hold undisturbed possession over it; 
by the second document which was described as a déed of relin- 
quishment, the plaintiff purported to relinquish all his fightg to 
the sir and £AsdkasA/ lands included in the said property. The 
third document was an agreement by the defendant giving an 
option to the plaintiff to re-purchase the said property, any time 
alter seven years, by returning the whole consideration for the 
sale-deed out of his own income or funds and not by “‘ borrowing 
or selling property," in which case tne agreement was to be 
treated as void. Even prior to these transactions the parties 
stood in the relation of debtor and creditor. Just after seven 
years the plaintiff sued for redemption treating the transaction 
as a mortgage by conditional sale on repayment of the copsider- 
ation money which he had raised by means of sale and mort- ~ 
gage. 

Held, that inasmuch as the sale was subject to the condition 
of re-conveyance on payment of the entire consideration and 
time was not of the essence oí the arrangement between the 

.parties, the sale fell within the definition of mortgage by condi- . 
tional sale as given in section 58 (c) of the Transfer of Property 
Act, and the plaintiff was entitled to redeem. 


Narasingerj: v. Panuganti, J. L. R., 47 Mad., 729, /follomed. 
Balkishan Das v. Legge, I. L. R., aa All., 149, Mohindra Mansingh 
v. Maharaj Sihgh, 20 A. L. J. R., 810, Bishambharrath v. Moham- 
mad Ubaid Ullah Khan, I.L. R., 45 All., 581, Muthunvelu Mudaliar 
v. Vythilinga Mudaliar, I. L. R., 42 Mad., 407, Stul Prqsad 
v. Lschmi Pershad, I. l. R., 10 Cal, 3o and Ramsaranial v. 
Amrita Kuar, I. L. R., 3 All., 369, referred to. 


The test in such cases is the intention of the parties, which 
e must be gathered from the language of the documents themselves ° 
viewed in the light of the surrounding circumstances. /hkanda - 
Sangh v. Wahkiduddin, I. L. R., 38 All., 570, followed. 
First APPEAL from the decision of the Additional Subordinate 
Judge of Basti. 


Surendro Nath Sen ahd Kamalakanta Verma, for the appellgnt. 
e * F. A. No. 459 of 1922 
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Kailas Nath Katju, Ramakanta Malaviya, Kashi Narain 


Malaviya and Debt Prasad Malaviya, for the 1espondents. 
The following judgments were delivered :— 


LINDSAY, J.—On the 22nd of May, 1915 Babu Jagdeo Singh, 
who is one of the plaintiffs in this suit, executed’ a sale-deed marked 


Ex: A which is printed at p 51 of our record. By this deed he: 


purported to sell absolutely to the defendant Mathura Kurmi a 6 
anna 3 pies share situated in a village in the Basti district named 
Mundila Khurd. It was recited in the deed that the executant had 
received the entire amount of consideration from the vendee accord- 
ing to tbe details set out at the bottom of the deed, and it was 
. declared by the executant that from the date of the execution of 
the deed the vendee was to take possession and to enjoy the income 
of the property generation after generation. The deed was declared 
to be a deed of absolute sale. 

*The sum of Rs. 15,000 is mentioned jn the document as being 
the consideration for the sale. This sum, with the exception of an 
item of Rs. 242- 4-0, consists 6f various items constituting debts 
which were owing by Jagdeq Singh to Mathura Kurmi and to 
* others. 

On the same date Babu Jagdeo Singh executed, what is des- 
cribed as, a deed of relinquishment (see page 55 of the record). 
By this document he purported to relinquish all his rights to the 
sir and £Aud&asAt lands included in the 6 anna 3 pies share which 
had b&en sold to Mathura Kurmi under the deed just mentioned. 

A third deed, marked Ex. 21 (see p. 61 of the record), 
was executed on'the same date, 22nd of May, 1915. This document 
was executed by Mathura Kurmi and professes to be an. agreement 
made between Mathura Kurmi and Jagdeo Singh. 


This document begins by reciting«that Jagdeo Singh had abso 


lutely sold a 6 anna 3 pie share in Mundila Khurd to Mathura 


Kurmi for a sum of Rs. 15,000. It goes on to say that Babu 
Jagdeo Singh is a rats whose wishes Mathura Kurmi was anxious 
to gratify. Accordingly by this deed Mathura Kurmi declares . of 
his own free will and accord, in order to give satisfaction to Babu 
Jagge Singh and his heirs, 


“that whenever after seven years Babu Jagdeo Singh aforesaid 
or his ‘heirs out of their own funds and income actually and 
duly pay the whole consideration for the said sale-deed to me or 
to my heirs, or make a deposit of the money in our favour, then 
I and my heirs shall certainly return to him the whole of the sold 
share mentioned in the aforesaid sale deed." 


A further clause in this document provides that if Jagdeo Singh 
violates any of the terms of this agreement by contracting debts or 
by executing a registered sale-deed, a mortgage with possession or 


_a hypothecation deed in order to raise funds to repay the sum of 
= e - 
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Rs. 15,000 to Mathura Kurmi, the agreement is to be void. 


. All these three documents were presented for registration on 
one and the same day. 


We have now a suit brought by Babu jagde Singh on the 27th 
July, 1922, that is to say, just over seven years after the execution 
of the three documents just eae. In his plaint Babu Jagdeo 
Singh alleged that the three documents, to which I have referred, 
were eyidence of a single transaction which he described as being 
a transaction of mortgage by way of conditional sale On this 
footing, therefore, he claimed to be entitled to redemption on pay- 
ment of the sum of Rs. 15,000. Alternatively the court was asked 
to give a decree to Babu Jagdeo Singh even if it should be held 
that the transaction evidenced by these two deeds was a transaction 
of absolute sale with a covenant for re-purchase. 


It is to be noticed here that certain other persons: were’ sulge- 
quently joined as plaintiffs in the suit; the reason for this Was that 
in order to enable him to bring this suit for redemption or re-pur- 
chase, Babu Jagdeo Singh had to resort to raising money by means 
of sale and mortgage. The persons from whom he raised the money 
were therefore joined as co-plaintiffs under an order; dated the 24th 
of October, 1923. 


The defendant Mathura Kurmi took up the position that the 
relation between himself and Babu Jagdeo Singh was not that of 
mortgagee and mortgagor at all. His case was that he had* pur- 
chased the property in suit absolutely from Jagdeo Singh. He 


admitted that he had, by the document of agreement printed at ' 


page 61 of the record, given Babu Jagdeo Singh an option to re-pur- 
chase the property. He claimed, however, that this was a totally 
distinct transaction from the transaction of sale and he pleaded that 
Babu Jagdeo was not entitled now to avail himself of the option inas- 
much as he had violated ane of the conditions upon which the option 
to purchase was granted. This plea had reference to the fact that 
Babu Jagdeo Singh had to resort to the borrowing of money in 
order to enable him to makean offer of this sum of Rs. 15,000 
to Mathura Kurmi. 


Evidence, both oral and documentary, was put in before the 
Subordinate Judge who eventually came to the conclusion that, 
although these three documents were executed as separate documents 
on he same day, nevertheless they were evidence of a single trans- 
action. The Subordinate Judge was of opinion that this single trans- 
action between the parties was in reality a transaction of mortgage 
by way ef conditiónal sale and not a transaction by which there had 
been an absolute sale with a subsequent grant of an option of re- 
purchase. The Subordinate Judge held that if the transaction be- 
tween the parties were to be held one of an absolute conveyance wfth 
an option for fe-purchase the plaintiff could fot succeed inasmuch as 
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he had failed to observe the conditions upon which the option was 
granted. 

I agree with the Subordinate Judge that, if the dealings between 
the parties are to be treated as a transaction of gale with a covenant 
for re-purchase, the plaintiffs were out of coutt. It is quite clear 
that if Mathura Kurmi was, in fact, giving the plaintiffs an option 
of re-purchase, the plaintiffs were strictly bound by the terms of the 
option and they could not ask the defendant to accept money which 
Jagdeo Singh had to raise by means of borrowing or by sellmg other 
property in his possession. 

The question which we have to determine in this appeal is whe- 
ther the Subordinate Judge was right in holding that, on a true 
construction of the documents in question and having regard to the 
surrounding circumstances of the case, the parties stood in the rela- 


' tion of mortgagor and mortgagee. 


"These cases occur with considerable frequency and have given 
rise to a good deal of discussion in the Courts We have had a 


strenuous and able argument advanced before us on both sides, and | 


practically every case bearinge upon the point has been cited to 
us, from the case of Alderson v. White down to the latest 
case decided by their Lordships of the Privy Council, Narasingerji 
v. Panuganti (7). i 

The law on the subject has been definitely laid down by their 
Lordghips of the Privy Council in the case of Balkishen Das v. 
Legge Č). It was there stated that in cases of this kind what has 
to be determined is the intention of the parties at the time the trans- 
action was entered into, and in order to ascertain this intention it was 
ruled that regard might be had to the surrounding circumstances 
which show how the language of the documents to be construed was 
related to then existing facts On the other hand, it was definitely 
ruled that no oral evidence could be given by the parties in order 
to show what their intention was. It is to be observed here that in 
the well-known case of Alderson v. White oral evidence of intention 
was given on both sides. Their Lordships in the case of Ba/kishen 
Das v. Legge held that this could not be done regard being had 
to the rule of evidence laid down in section 92 of the Indian Eyi- 
detice Act. 


To come now to the circumstances surrounding the transaction or 
transactions which took place on the 22nd of May, 1915. T have 
come to the conclusion that on the whole these circumstances danot 
afford much help in arriving at a decision as to the real intention of 
the parties. For the most part these circumstances are consistent 
with either theory, namely, that of a mortgage or of a sale. The 
Subordinate Judge in his judgment has referred to a number of 
these circumstances It appears that in the year 1914 Jagdeo Singh 

(1) E e I. L, R, 47 Mad., 729. a 


(2) “[1899] I. L. Rọ, 32 All., 149. : 
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and Lal Bahadur, Singh had executed a mortgage with posses- 
sion -of a share in the adjacent village of Pakri. This was a 
mortgage for Rs. 10,000 and after this transaction had been entered 
into a suit was brought by one Babu Shohrat Singh for pre-emption. 
A copy of the plaintdn*this suit is to be found at p. 49 of our record. 
Shohrat Singh claimed that under a custom of pre-emption prevailing 
in this village of Pakri he was entitled to have the mortgage in pre- 
ference to Mathura Kurmi. It was after this suit for pre-emption 
was instituted, and while the suit was still pending, that the sale-déec 
of the 22nd of May, 1915 now under consideration was executed. 
And following on this we have the fact that by an order, dated the 
4th of October, 1915 Shohrat A was allowed to withdraw his 
suit for pre-emption. 

‘It was argued before the Subordinate Judge that the fact that, 


Shohrat Singh had brought this suit for pre-emption was an impor- - 


tant factor in bringing about the transactions which happened on the 
2znd of May, 1915. I agree with the Subordinate Judge that the 
facts that an earlier mortgage of mauza Pakri had been executed 
and that, a suit to pre-empt that mortgage had been brought do not 
affect the question which we have now*got to consider in any way. 
So far as I can judge, these facts are consistent either with the 
theory of a sale or of a mortgage. Then again stress was laid upon 
the fact that the parties stood already under the transaction above 
* mentioned in the relation of debtor and creditor. That again would 
be no reason to hold that the transaction now under considergtion 
must necessarily be one which maintained that relation. It is quite 
open to a person who is a debtor to come to an arrangement with 
his creditor for the discharge of his debt by executing a deed of sale 
in his favour. Then again the plaintiff relied upon the fact that the 
stamp for the sale-deed and the stafnp for the agreement were pur- 
'chased on different dates. The Subordinate Judge thought that this 
circumstance was of no importance and I agree with him. What 
we are concerned with in this case is the real intention of the parties 
on the 22nd of May, 1915. On the other band, the Subordinate 
Judge thought that there were one-or two circumstances which indi- 
cated that the parties intended to make a mortgage He referred 
in the document of agreement to the clause providing for deposit 
of the sum of Rs. 15,000. It was argued that this clause had*a 
reference to section 83 of the Transfer of Property Act. Speaking 
for myself, I am not disposed to attach very much importance to a 
clauag of this kind which was disregarded in one of the cases decided 
recently by their Lordships of the Privy Council. The Subordinate 
Judge, again referring to the language of the document of agreement, 
pointed out ‘that the right of re-purchase was to be exercised after 
the expiry of- seven years during which the defendant Mathura 
Kurmi was to hold undisturbed possession. He thought that this 
was an important circumstance in the case, and so far I agree with 
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Civil him. I shall deal with this matter a little later on in this judgment. 
1916 Then the Subordinate Judge thought it was a matter of some impor- 
— tance that the defendant Mathura Kurmi was insisting upon getting , 
"cup possession of the property in suit. I do not see how this bas much- 
pa _bearing upon the question under consideratien, If Mathura Karm | 
JAGDEO wanted to have a mortgage with possession he would naturally ' 
SINGH insist on possession. On the other hand, if-he desired to be 
lindsay, 7. the purchaser of the property he would also be desirous of 
obtaining -poesession. It is the fact that a considerable portion, | 
of the property in dispute consisted of sîr and AAndkasht lands." .' 
which, in ordinary circumstances, Mathura Kurmi would nóot- x. 
have been entitled to take possession of owing to the fact that 
under the Tenancy Law, Babu Jagdeo Singh, either as a vendor 
. Oras a person granting a mortgage with possession, would have | 
. been entitled to retain possession of these lands with the rights of 
an occupancy tenant It was this consideration which led to the 
. &kecution of the document to which I have referred above, namely, 
the deed of relinquishment. Again the Subordinate Judge seems 
to have thought that Jagdeo Singh was more or less at the mercy of 
. the first defendant. I, on the other hand, have no reason to suppose 
that this was the case. The oral evidence which was led before the 
court below shows that Jagdeo Singh only entered into this transac- 
- ^ {ion or these transactions after having consulted his legal advisers. 


‘Perhaps the circumstance which weighed more with the Subor- 
dinate Judge in leading him to the conclusion that the transaction 
was one of mortgage was his finding that the sum of Rs. 15,000 was 

, . , an inadequate price for the property in dispute. The learned 
: Subordinate Judge has stated in one portion of his judgment that he 
thought that this property could not be worth less than Rdg: 22,000 
or Rs. 23,000.. He referred to the fact that it had been acquired on 
the roth of April, 1900 by Babu Jagdeo Singh and his brother Lal 
Bahadur Singh. The document at page 25 shows that on the date 
just mentioned a 6 anna 11 pies share in mauza Mundila Khurd was 
sold to these two persons for a sum of Rs. 18,000. The property 
sold included a house and a cattleshed. The Subordinate Judge 
thought that ha¥ing regard to the value of the property as disclosed 
by this document and also having regard to the general enhancement 
` im land values the 6 anna and 3 pies share which was transferred to 
Mathura Kurmi in May 1915 could not be worth less than Rs. 22,000 

` or Rs. 23,000. 


It would not, however, be safe to arrive at a conclusion regarding 
- the value of the property in dispute merely on 'the basis of this 
document of the year 1900. It is apparent that the persons who sold 
this property in the year in question were indebted to Babu Jagdeo 
Singh and his brother who were making pressing demands for the 
sum which was owing tothem. The vendors declare that they find 
it impossible to discHarge the debts they owe to Jagdeo Singh and 
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his brother without selling portion of the property, and it was in 

these circumstances that they transferred the property to Jagdeo and 
- his brother in satisfaction of their debts. There really was before 
| be court below very little reliable evidence regarding the value of 
this 6 anna 3 pies sharé in mauza Mundila, and the conclusion arrived 
at by the learned Subordinate Judge is more in the nature of 
speculation than anything else. While it may be true, as a general 
proposition, that the value of land has gone up in recent years, it is 
- nevertheless important to consider that in this District of Basti the 
right of pre-emption is general and thata great many suits {or 


“preemption are brought after sales of property have been arranged. 


The fact that such claims for pre-emption can be enforced and are 


frequently enforced must have some influence upon the prices which , 


persons are willing to give for landed property. No man is likely. to 
give the full market value of property if after the transaction of sale 
has been concluded he has to fight out a suit for pre-emption 
Another circumstance which weighs with me in considering this 
matter is this: This socalled sale took place on the 22nd of May, 
1915 in the second year of the war, and I am very much disposed 
to doubt whether there was then any e&gerness on the part of people 


with money at their disposal to lock it up in investments in landed 


property. 

There are two solid facis which emerge from,the documentary 
evidence in this case. It is proved from Ex. 16 printed at p. 179 
of the record that in the settlement of the Basti district which took 
place in or about the year 1887 the land revenue of the entire 16 
annas of this village of Mundila Khurd was only Rs. 450. Ona6 
anna and 3 pies share fhe proportionate revenue would, therefore, 
come to about Rs. 176: 


Agam in Ex. r1 at page 107 of the record we find that in the 
new settlement, about the year 1917, this 6 anna and 3 pies share 


was assessed at Rs. 242-8-0 per annum. There was, therefore, a ` 


fairly substantial increase in the revenue imposed upon this share at 
the'later settlement. If we take the revenue assessment of Rs. 242-8-0 
as a basis, then ón the general principles of assessment this figure 
would indicate that the profits of this 6 anna and 3 pies share would 
amount to somewhere about Rs. 300 a year or at an outside calcula- 
tion Rs. 350 a year. If we take this to be the net value of the 
profits of a 6 anna 3 pies share in mauza Mundila then a sum of 
Rs. 15,000 offered in the year 1915 would represent over forty 
yearf purchase of the profits and that I think would bea very 
handsome price to pay. 

I am unable, therefore, to hold that an offer of Rs. 15,000 for 
this property in the year 1915 would have been an inadequate offer 
for an absolute salé of the property. 

I come now to discuss the language of the documents in the case 
for it appears fo me that the questions new before us must be 
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CIVIL decided on the language of the instruments themselves, and in 
1926 . dealing with this matter it is, I think, an important circumstance to 
— be considered that the document of sale and the deed of agreement 
ca for re-purchase were executed on one and the same day. I have littl 
ae doubt in my own mind that although theseedeeds purport to be 
JAGDEO = éyidence of separate and distinct trensactions they nevertheless do 
SINGH represent in subsfance one transaction and it is on that footing 


Lindsay, J. that I proceed to an examination of the language contained in them. 


To take first the document.of sale. This purports to be an 
absolute sale free of any condition whatever. There is no reference 
in the document to any understanding for an agreement for thé 
re-conveyance of the property. As it stands, the document professes 

. to be nothing more nor less than a deed of out and out sale. We come 

E . , then to the document providing for the re-purchase of the property. I 

- have already set .out .the substance of this deed but I have now to 

' refer to the particular clause in which is contained the option of 

re-pufthase which is profesaedly given to Babu Jagdeo Singh. “This 
clause reads as follows:— œ 


" Whenever after seven years Babu Jagdeo Singh or his heirs 
out of their own funds actually and duly pay the whole considera- 
tion for the sale-deed to me or to my heirs or make a deposit of 
this money in our favour then L and my heirs shall certainly 
return to him the whole of the share mentioned in the aforesaid 
sale-deed." ^ 

- Į have already referred to the fact that the Subordinate Judge 
was impressed with the manner in which this clause giving a right 
of re-purchase was expressed. It is clear that on a strict interpre- 
tation of this clause the right of -re-purchase was to be exercisable 
by Babu Jagdeo Singh at any time after the expiry of seven years 
from the date of the deed. There was no provision made for 
the giving of notice of irítention to exercise the Option. No period 
is fixed within which the option must be exercised nor is any date 
laid down upon which the money is to become payable. As it stands, 
the clause gives Babu Jagdeo Singh the option of getting „this 
property back at any time after the expiry of seven years from the - 
22nd'of May, Íg:s. It will, I think, be conceded that this isa- 
most unusual form in which to draw a clause giving an option of 
te-purchase. The ordinary form is one by which the exercise of 
the option is limited toa particular period. The person who has 


* the right to purchase must exercise the option within a definite 
e ‘period or upon particular dates. us " ; 
L, Clearly having regard to the language of this clause for - 


re-purchase it must be held that time was not of the essence of this 
arrangement between Mathura Kurmi and Jagdeo Singh.” It is well 
-settled that if an owner of land and an intending purchaser enter 
into a contract -Which constitutes between them the relation of 
"vendor and purchaser and there is a stipulation in the ‘contract that 
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the purchase money shall be paid and the contract completed on a 


certain date, the principle is that time is not of the essence of the ' 


contract and the circumstance of the day fixed for payment of the 
, money and completion of the purchase being passed does not entitle 
either party to refuse to complete But, on the other hand, it is 
equally well settled that where there is a contract between the owner 
and another person that if such person shall doa specified act then 
the owner will convey the land to him, the relation of vendor and pur- 
chaser does not exist between the parties unless and until the act 


has been done as specified. The condition for re-purchase must be- 


performed strictly and it is, therefore, held that in all agreementa 
by which an option to re-purchase is given, time is of the essence of 
the contract. 

When we find a document like this agreement executed by 


Mathura Kurmi in favour of Jagdeo Singh, on the 22nd of May, : 


I915 in respect of which it cannot possibly.be argued that time was 
of the essence of the contract, it seems to me that we muet fold 
that this agreementis not evidence,of a contract for sale witha 
covenant for re-purchase, but should be treated rather as evidence 
that the parties intended that the melation between them should be 
that of mortgagor and mortgagee. This point came prominently to 
notice in a recent case decided.by their Lordships on appeal from 
the High Court of Madras Narasingerfi v. Panugauti (). At 
page 744 of the reports the judgment reads as follows :— 


"But if time was of the essence for such re-purchase it, could 
in no circumstances be postponed beyond six years from the date 
“of the conveyance. Clearly, therefore, and within the intendment 
of the documents themselves, time is not of the essence in this 
matter; so soon as that is established all pretence for holding 
this ostensible sale and re-purchase to be anything else than a 
mortage by conditional sale disappears." 

The case which is now before me isa much stronger one than 
that which was under the consideration of their Lordships in the 
judgment just mentioned. I have referred to the language: of the 
.clause by which the right of re-purchase of the property is reserved 
to Jagdeo Singh, and, as I have said, this language is altogether 
inconsistent with. any notion that time was of the essence of the 
matter. If that be so then, to repeat the words of the autharity 
just referred to, "all pretence of holding this ostensible sale and 
repurchase to be anything else than a mortgage by conditional sale 
disappears 

'* Thave only to refer to one other circumstance which was brought to 


notice during the course of argument and upon which strong reliance - 


bas been placed for the purpose of showing that the transaction was 
a transaction of out and out sale with agreement for re-purchase. : 


It is proved from the document Ex. G at page 67 of our record 


that on the roth of March, 1918,’that is to say; almost three yfars. 


è G) [1924] I. L. R., 47 Mad., 729. 
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.after the execution of the agreement under consideration, Jagdeo 


Singh received from Mathura Kurmi a sum of Rs. 5,522 principal and 
Rs. 1,314 interest, totalliig Rs. 6,836 which, according to this 
receipt, was owing to Babu Jagdeo Smgh under the sale-deed. It is 
argued that haying regard to what is stated in this receipt the court 
ought to come to the conclusion that the transaction between the 
parties was one of sale and that this document is proof that portion 
of the purchase money was paid some three years after the sale- 
deed was executed. 


- Jagdeo Singh was in the witness-box and this document was not 
putto him noragain was it put to Mathura Kurmi who also gave 
evidence in the case. It is, therefore, not possible to arrive at any - 
accurate conclusion as to the reasons why this money was pàid and 
why this document of receipt was executed in this particular form. 
However, we have to refer back to the sale-deed Ex. À executed on 
thee2 znd of May, 1915. The various items which go to make up the 
consideration of Rs. 15,000 are set out in detail in this document, 
and item No. 5 shows that a sufa of Rs. 5,500 was left with Mathura 
Kurmi for payment to Ram Kishen and others, persons to whom 
Babu Jagdeo Singh was indebted under a deed of simple mortgage 
executed by himself and his brother on tne 31st January, 1912. This 
sum of Rs. 5,500 was supposed to represent the half share of this 
debt owing by Jagdeo Singh. 

The deed of sale sets out that “should the creditor aforesaid not 
take the money or if for some reason the said amount be not deposit- 
ed in the court, the vendee (that is Mathura Kurmi) should 
pay the amount assigned to him, the executant, personally or by 


-~ money order". The receipt Ex. G does recite that after the 


execution of the document of the 22nd May, 1915 Mathura Kurmi 
offered the money to Ram Kishen and the other creditors who 
refused to receive it and the consequence, therefore, was that this 
sum remained with Mathura up to the, roth of March, 1918 when, 
in pursuance of the arrangement set out in the document of the 22nd: 
May, 1915, he handed it over with interest to Jagdeo Singh. There 
can be no doubt &hat under the contract Jagdeo Singh was entitled 
to claim this sum from Mathura Kurmi in case it was not received 
by the creditors, Ram Kishen and others, and the fact that interest 


was paid by Mathura Kurmi on this sum of Ra. 5,500 odd may be 


explained on the ground that Mathura was in possession of the pro- 
perty in dispute from the 22nd of May, 1915 in lieu of interest. 
Consequently -if he held back this sum of Rs. 5,500 he would*be 
liable under the contract,to hand thig money over to Jagdeo Singh 
and Jagdeo Singh would be entitled to interest inasmuch as Mathura 
was, in possession and getting interest on money which he had not 
advanced. 
elt is to be regretted that the^ parties were not called upon to` 
explain this transaction and, in the circumstances, I tĦink it better 
e 
e. 
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to ignore it altogether. . 


For the reasons I bave given, I have come to the conclusion that 
the decision of the Subordinate Judge is correct and should not be 


' disturbed here in appeal. I would, therefore, dismiss this appeal 


with costa. NC 


SULAIMAN, J.—The question whether a particular transaction 
was a mortgage by conditional sale or a sale with an independent 
agreement for re-purchase is often one of considerable difficulty. For 
transfers, not governed by the Transfer of Property Act, the 
main question for enquiry-used to be the'true intention of the 
parties, that is to say, whether they intended it to bea sale ora 
mortgage. Oral evidence of intention was of course not admissible 
for the purpose of construing the deed or ascertaining the intention 
of the parties, as it was excluded by section 92 of the Indian 
Evidence Act. The case had to be decided on a consideration of 
the contents of the document with such extrinsic evidence of 
surrounding circumstances as might be required to show ‘n what 
manner the language of the document was related to existing facts. 
Balkishen Das v. W. F. Legge (©). The cases of Situ? Purshad v. 
Luchmi Pwrskad (*) and Bhaghan Sahai v. Bhagwan Din (°) 
had been decided on ,the same principle. As observed by their 
Lordships of the Privy Council in Jkanda Singh v. Wahidnd-din 
(*), it was not disputed: that the test in such cases was the intention 
of the parties to the instrument: “That‘intention, however, must be 
gathered from the language of the documents themselves viewed in 
the light of the surrounding circumstances.” Even in a case of a 
deed governed by the Transfer of Property Act their Lordships 
disposed of the case with no reference to any oral evidence other 
than that of surrounding circumstances such as was clearly required 
to show in what manner the language of the document was related 
to the existing facts. Narasingerji Jyanagerji v. Panuganti Par- 
thasaradhit Rayanam Garu (*). Undoubtedly therefore the real 
intention is the primary question. 


The Transfer of Property Act of 1882 has however codified the . 


law and defined what a mortgage by conditiopal sale is. That 
definition is both exhaustive and conclusive. A transaction cannot 
amount to a mortgage by conditional sale unless it fulfils the copdi- 
tions of section 58 (c). Nor cana transaction be not a mortgage 
by conditional sale if it comes within that section. The ascertain- 
ment of the true intention used to be a matter of considerable 


difficulty. The legislature has come to the rescue of the courts and” 


laid down certain conditions which, if fulfilled, would make the sale a 


- mortgage. If the mortgagor ostensibly sells the mortgaged property 


(1 
v 1883] I. I. R., ro Cal, 30 (P. C.). 
) [1:890] I. L. R., 12 ALL, 387 (P. C.). 
8 I. L. R., 38 All, 570 at 578 (P. C.). e 
5) [1924] I. L, R., 47 Mad., 729 (P..C.), 


pss I. L. R., a2 All 149 (P. C.). 
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on condition (a) that on default of payment of the mortgage money 
on certain date the sale shall become absolute or (b) that on such 
payment being made the sale shall become void or (c) that on such 
payment being made the buyer shall transfer the property to the 
seller, the transaction, though in the garb of a Sale, is, in the eye of 
the law, a mortgage by conditional sale, Sales with an independent 
covenant. for re-purchase have a resemblance to the third class of 


“ostensible sales mentioned above. The section provides that where 


a mortgagor has ostensibly sold his property on condition that on ` 


payment of the mortgage money the buyer shall transfer the pro- 
perty to the seller, the transaction is a mortgage by conditional gale. 
I take it that this would be so even though the language of-the 
document itself does not use the words ‘mortgagor’, ‘mortgaged 
property or ‘mortgage money’. -The conveyance may ostensibly 
be a deed of sale, that is to say, with all the phraseology employed 

rafting sale-deeds, but if that sale is in reality subject to a con- 
dition &f a re-transfer on payment of the amount the law regards it 
as a mortgage by conditiongl sale. If it were necessary that the 
document itself should contain the words that it was a mortgage, in 
many cases the transaction wot&d not look an ostensible sale. . In 


3 


my opinion the presence in the deed of such words as literally imply ` 


a mortgage is not absolutely necessary. The cardinal point is 
whether the sale is subject to a condition of re-purchase on payment. 


It seems to me that if a document is in the form of an ordinary 
conveyance usually found in India and executed by the transferor 
only, and it contains a covenant for repurchase on payment of the 

consideration, the transaction would come exactly within the defini- 
tion of a mortgage by conditional sale. In such cases I would have 
the utmost difficulty in trying to take it cut of the scope of section 
$8. Such was the case in Mohindra Mansingh v. Maharaj , Singh 
(2). It is true that a somewhat similar case arose in Rishambharnath 


v. Mohammad Ubaid Ullah Khan (^) wheré a different view was 


taken. But apparently the learned Judges who decided that case 
were considerably influenced by the circumstances that the deed 
which was of 1886 was being attacked after a long period of years. 
The learned Judges strongly relied on the Full Bench case of 
Muthuvelu Mudaliar v. Vythilinga Mudaliar (*). But in this Full 
Bench case there were two separate docunents. 


In the present case we have two separate documents of the same 


‘date In order to determine whether the sale was subject to the 


condition entered in the agreement one teat to apply is whether «he 
two documents were part and parcel of the same transaction, or 
whether they were mutually independent If the two were separate 
transactions altogether the sale could not possibly be said to have 
been subject to any condition for re-purchase. As remarked by 
A 1) on :20 A. L. J. R, 810. 
2) [1923] L L. R., 45 All, s8r. 
i p 1919] I. L. R, 42 Mad., 407. d 
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their Lordships zt the Privy Gone in Jhanda Singh v. Wahid- 
ud-din o: 


"If no such agreement was made before the deed of sale was 
executed and the latter deed was an after thought, only suggest- 
ing itself after, thesale-deed had been executed and delivered, 
it would not suffice. The execution of the deed of sale and of the 
contract of re-purchase would then form two separate and iade- 
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pendent transactions, not two connected and interdependent syseimen. J. 


parts of one and the same transaction.’ 


It is only when the two are onè and the same transaction that 
the sale could be conditional. Logically speaking the converse of the 
proposition laid down in the passage quoted above may not necessarily 
be true. The Full Bench of the Madras High Court in Muthkuveln 
Mudaliar y Vythilinga Mudaliar (°) held that their Lordships 
did not mean to lay down that if there was a single settlement 
and the two documents were connected and interdependent, it 
necessarily led to the interence that there was a mortgage dnd 
nota sale. The Bench thought that all that was said was that an 
essential requisite for construing suck documents as a mortgage was 
that they should be dependent, upen a single arrangement, and 
not that such a test was a conclusive criterion of the transfer 
transaction being a mortgage. ‘The question referred to the Full 
Bench was whether in one and the same transaction land was sold 
absolutely but that a right of re-purchase was to be exercised before 
a certain date, the-transaction necessarily became, by virtue of sec- 
tion 58 of the Tiansfer of Property Act, a mortgage by conditional 
sale, whatever the intention of the parties might have been. The 
Full Bench answered this question in the negative. It may perhaps 
be possible to conceive of a rare case in which the sale and the 
agreement to re-transfer, though part and parcel of the same transac- 
tion, are yet independent in the sense that the sale is not subject to 
that condition and tbat the parties intend that the transaction should 
remain a sale and not a mortgage. Without definitely saying that 
such a thing is possible, I am prepared to assume that it is so and 
that the singleness of the transaction, though a strong test, is yet 
not an absolutely conclusive test that the transactiort was a mortgago, 
and that in spite of the single transaction it may nevertheless be 
shown that the intention of „the parties was otherwise. In moet 
cases, however, the circumstances that the sale by the transferor and 
. the agreement by the transferee are both part and parcel of the same 
transaction would undoubtedly justify the inference that the sale was 
subject to the condition of re-purchase. 


The cases before their Lordships of the Privy Council, except 
the Madras one, were cases of deeds not governed by the Transfer 
of Property Act. In Situl Prasad’s(*) case, though the documents 


i o I. L. R., 38 Al, 570 at 575. 
2) [1919] T. L. R., 42 Mad, 407. . 
e (3 [1883] I. L. R., ro Cal., 30., X 
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were of the same date, full price had been paid. In Bhagwan 
Sahai's(?) case the suit was brought more than fifty years after 
when the burden lay heavily on. the person alleging that the trans- 
action was not what, on the face of it, it appeared to be. On the 
other hand, in the cases of Ramsaranlal v.* Amiria Kuar(*) and 
Balkrishna Das v. W. F. Legge(*), though there were separate 
documents of the same date, transactions were held to be mortgages. 
Jhanda Siwgh's(*) case requires special consideration. The deed 
of conveyance was dated the 29th of August, 1852 The deed of 
agreement was dated the sth of September, 1852. - Under the law 
as it then stood, registration was not at all necessary and title passed 
with the execution of the first document Next year, namely in 
May 1853, the two documentis were presented for registration 
separately by the executants on the 18th and the 19th. They how- 
ever were entered in the register by the Sub-Registrar on the same 
date. The transaction was being challenged more than 50 years 
affer these documents when the parties thereto and the witnesses 
had all died. Their Lordshipg held that the burden to show that 
the second deed was not an after thought but a part and parcel of - 
the same transaction as the first, had not been discharged. When 
sitting on the Full Bench, which had heard this case before the 
appeal to their Lordships of the Privy Council, Richards, C. J. 
remarked (5), that there could be no doubt that if the two deeds 
were of even date, an almost irresistible presumption would arise 
in favour of the transaction being a mortgage. The identity of 
the Gate however is by no means zbsolutely conclusive as is 
clearly shown by the remarka of their Lordships of the Privy Council 
in the same case (°). 


If the conveyance and the agreement were interdependent it is 
obvious that there would be reciprocal consideration. On the other 
hand, if the agreement were either an after thought or at any rate 
wholly gratuitous, it may be difficult to see how it will becomo 
specifically enforcible in a court of law, if the vendee subsequently 
refuses to abide by it A mere voluntary promise to reconvey 
without any corresponding consideration would be void as a contract: 
In such cases thérefore it is necessary to consider whether where a 
conveyance and an agreement are part and parcel of the same 
transaction the transferor was really content to have a mere vojuntary ~ 
and gratuitous promise from the transferee, which he could enforce 
against the transferee's will, or whether he intended to convey the 
property subject to the condition of re-transfer, in which case there 
would be consideration passing from either party. 


Coming to the facts of this case, there are several circumstances 
which point to the sale being subject to the condition of re-purchase. . 


(1) [1890] I L. R., 12 All., 387. (2) eet I. L R.,3 All, 369. 
(3) [1899] I. I. R., 22 AÌ.. 149. (4) [1916] I. L R., 38 All; 570. 
. P 5 1911] I. L. R., All., 585 at 6v0. 


6) . [1916] T. L, R., All. 570 at 57e 
i e 
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It is true that mone of these by itself may be conclusive, but the Civit 


cumulative effect of all these circumstances is undoubtedly in favour me 


of the respondents Tidi 


* . The saledeed, the deed of relinquishment and the agreement pL 


were all executed on the same date, inu on the 22nd of May, r. 
1915. They were faired out by the s scribe Kalapnath. They cue 
were attested by: the same attesting- witnesses and at the same place. Ee 
It is clear from the evidence that they were completed at one and Suleiman, /. 
the same sitting. They were presented, for registration on the date, 
namely, the 14th of June, 1915, and pr ted one after the other. 
The stamp of the saledeed was purchased by the (ransferor. 
Ordinarily speaking, the duty is payable by the mortgagor or the 
vendee, and not the vendor. The property transferred consisted 
of sir plots toa very large extent. It is reasonable to believe that 
the transferee would try to make ‘sure that the relinguishment must 
therefore have been a part and parcel of the contract of sale and the 
consideration paid must have been in respect of both the conYeyance” 
and the relinquishment ‘And yet this one transaction was evidenced 
by two separate documents. Is it not more likely that the agree- 
ment evidenced by a third document was also a part and parcel of 
the same transaction? Had the ment been entirely gratuitous 
and voluntary and .made out of merejgrace, there was no necessity 
to complete the document simultanedusly with the other deeds. 
It could have been executed and registered later on. Even prior to 
this transaction there was a relation bf a debtor and creditor,exist- 
ing between the parties. Although 'the plaintiffs have not given 
any convincing evidence to show that the real value of the property 
was much more than that of the amount paid as consideration, there 
is also no conclusive evidence on behalf of the defendant that full 
price, was in fact paid. Various previous transactions, e, g., the 
mortgage of 1914 in favour of the defendant himself and the earlier 
sale-deed of 1900 by which this property was acquired by the vendors 
undoubtedly show that the rates " purchase prevailing in this 
locality are enormously high. 

The sale-deed contains an express provision that 


" if the executant or his heirs put forth aclaim as regards the sir or 
hhudhashi or exproprietary land.’...or there be any obstruction 
or defect in the vendee’s possession OF enjoyment of the produce 
then he or his heirs may duly recover the entire amount of > 
consideration or to the extent ofithe loss together with costs.and 

* interest at the rate of four anna’ per rupee per annum from the 
property sold or other property of the executant.’ b 


There was thus not only a warranty of title, but a right was 
given to the vendee to recover the consideration money if there was 
any obstruction in the delivery of possession. . The agreement also À 
expressly provided that if possession; of the ssr cultivation was «ot 
given then tH transferor would MN no right to havé the property 
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reconveyed to him. Another significant provision is that the 
transferee was secured in his possession for at least a period of seven 
years; which meant a certain investment for a definite time ; and 
after the expiry of that period the transferor and bis heirs had an 
unlimited time to get the property reconvefef. Ordinarily for a 
mere covenant for repurchase there isa ttme-limit in which the 
option is to be exercised. But here the time apparently was not of 
the essence of the contract. If it were not a mortgage in which 
case the sixty years limitation would apply, the transferor and his 
heirs would be able to come at any timein future and ask that the 
property be restored to them. This wculd be an intolerable burden 


on the vendee and his heirs. As to the case of Janda Singh (!), the 


agreement is quotedat length in the judgment of the learned Chief 
Justice reported in I. L. R, 33 All, 585 at 586. Although some parts 
of it were somewhat self-contradictory and the time fixed was "after 
the lapse of nine to ten years ”, there was a further clear provision 
that “ K they be not ready to parchase the property and to pay the 
purchase money within the afoyesaid timc, they shall have no claim 
to the aforesaid property after the expiry of the period of ten years." 
In the present case there is no such limitation. The time for repay- 
ment is not of the essence of the contract, which circumstance was 
prominently relied upon by their Lordships of the Privy Council in 
the oase of Narasingerfi Jyangerjt v. Paxuganti Parthasaradhi 
Rayanam Garu (^). 


The reason for adopting a cumbersome method instead of 
drawing up a morigage-deed might very well have been the desire 


` to have a separate deed of relinquishment of the ex-proprietary rights 


executed and to have a separate deed of agreement conditional on 
the relinquishment, of those rights. As the property transferred 
consisted of nearly 119 bighas of sîr plots out of a total of 297 bighas, 
the anxiety of the vendee to make sure that he would obtain actual 
possession of the cultivatory holdings is intelligible. The payment 
to Jagdeo Singh of the balance of the consideration which had been 
left in the hands of the transferee for payment to a prior creditor as 
evidenced by the receipt, dated the roth of March, 1918, can be 
easily explained by the circumstance that the transferee was to 
remain in possession of the property and appropriate the profits and 
there was to be no account taking at the time of the re-conveyance. 
The amount had therefore to be kept intact and a convenient way 
for doing that was to pay back the balance to Jagdeo Singh himself 
*rather- than enter into a. complicated: calculation cof ip acthal 
proportionate profits - 


Haying regard to these circumstances I have no doubt in my 
mind that the sale was subject to the condition of S dci on 


‘a be d “ay [1916] I I. R., 38 All, 570. 
(2) [i924] I. I. R., 47 Mad, 729. | e 
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payment of the entire consideration apd ‘that it fell within the 
definition of mortgage by conditional sale|as given in section 58 (c) 
of the Transfer of Property Act. Bs a$ - . 
* By THE CouRTThe order of the (Court is that the appeal be 
dismissed with costs. i 
= | Appeal dismissed. 
En. 7 
| 
Les 
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- The transactions which actually took place did not clearly. 


amount to an express loan, it-being no part of either companies' 
ordinury business to lend money. ‘Both the companies having 
gone into liquidation, the liquidators of the company whose funds 
had thus been utilised asked thé voluntary liquidator qf the 
company for whose benefit these sums had been applied to pay 
up the amount. ‘The claim was repudiated as time-barred. 


Held, that the fact that the Agent was common to both the 
principals would not except the principal which took the benefit 
of the money belonging to the other principal, from liability to 
return it inasmuch as the Managing Agents representing both 
the creditor and the debtor company having described these 
monies as advances or loans intended them to be so regarded and 
the law would always presume 4 promise to repay in such 
a case; | 

(2) that the period of limitation would be three years from the 
date of each actual payment and in view of the fact that this 
period had already run when the debtor company went into 

- A liquidation, the claim was barred by time. 


[ The action of the agent in lending money though originally 
. unauthorised, would be deemed 2 ratified by the fact that 


` 


"+ the company demanded i1epayment!—ger Mukerji, J.] 
APPEAL under section 10 of-the Letters Patent, from a judgment 
of MR. JUSTICE MUKERJI. 1 3 ; 
`~ Benoy Kumar Mukerji and Inau Bhushan Banerji, for the 
appellant. 
A. Sanyal and Shiva Prasad Sinha, for the respondent. x 
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The following judgments were delivered :— 


WarLsHu, A. C. J.—This isan appeal from a decision of the 
Judge im Companies (Winding Up). The clum 1s one made by the 
Jaunpur Sugar Factory Limited (in liquidation) against the Uppers 
India Rice Mills Limited (in Jiquidation) for thé sum of Rs. 8,514- 
0-10, and has been admitted by the learned Judge. The view that 
he took was that the money which belonged to the former company 
was taken from their coffers by their Managing Agents, Behari and 
Company, and applied for the benefit of the latter company, whose 
Managing Agents were also the same firm, under such circum- 
stances as not to amount to a loan, and that it was not recoverable 
except upon demand, and that no demand having been made until 
after the liquidation, namely the 24th of January, 1925, there was 
no debt until that date, and that therefore limitation could not begin 
to iun before that date. It was thought desirable that in the 
special circumstances the learned Judge himself should be a mem: 
ber of the Bench hearing the appeal. Certain additional facts were 
brought to our notice which aker the complexion ofthe transaction. 
The series of transactions which actually took place clearly do not 
amount to an express loan. * It was no part of the Jaunpur Sugar 
Factory's ordinary business to lend money. No formal application 
was ever made to them for a loan. The Managing Agents, who in 
this and other company transactions, have been shown by other pro- 
ceedings to have been thoroughly dishonest and untrustworthy did 
as they liked with the funds of all the companies managed by them 
and the firm itself and the said companies were under the com- 
plete control of one Bose, the moving spirit in all of them, and a 
Director of the Jaunpur Sugar Factory Limited. The monies were 
taken from time to time in the form of cash, whenever it suited 
Bose to do so, and were entered as cash in the account of the Upper 
India Rice Mills Limited in the ledger. The fact that the Agent 
was commun to both principals would not, as the learned Judge has 
pointed out, exerhpt the principal, which toók the benefit of money 
belonging to the other principal, from liability to return iL The 
real question is, when did that liability arise The dates between 
which the monies were taken were the Igth of April, 1920 to the 
26th ‘of September, 1921. In their report and revenue account for 
1922, signed by Bose himself as Director, these monies were des- 
cribed as advances or loans. It may, therefore, be said that Behari 
and Company, as the Agents representing both the creditor and the 
debtor, intended them to be so regarded. No doubt the true facts 
of the transactions had been deliberately kept from the Directors of 
both principals, but in such a case the law will always presume, or 
imply, a promise to repay. The Upper India Rice Mills Company, 
if they had been sued for the total amount due at the end of 1921, 
would have found themselves in this dilemma. Either they had 
received the money and applied it to their own purposes, rightfully, 
in which casea a pee repay il must be implied ‘Aagniyat them, 
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or they had received it wrongfully by the secret and deceitful mis- 
application by their own agent of the Sugar Factory's money, in 
which Jatter case the money would be recoverable from them 
gs “money had and received" to the use of the true owner. 
In. our view they .weuld have had no defence to an alternative 
claim, if it had been so made, at the end of 192r.. In either case 
the period of limitation would be three years from the date of each 
actual payment. The rule is that the liquidator of a company 
which is in liquidation being a trustee for the creditors, time does 
not ron after an order, or resolution, for winding up. The date for 
"testing the liability is the commencement of the winding up. But 
in this case three years had already run when the Upper India Rice 
Mills Limited went into liquidation, namely in October 1924. 
The result, therefore, is that the whole claim is barred and, must 
be rejected. Under the circumstances each liquidator must pay 
his own costs out of the assests of the Company with which he is 
concerned. : 2.2 

~ MUKERJ!I, J.— This is a Letters Pgtent Appeal and the question 
for decision is one of pure law.  , 


The facts are given in the judgment under appeal and have to be 
reiterated for the purpose of considering the point of law involved. 
A few years back, several limited companies were started under 
the auspices of a firm known as Behari and Company. They were 
Managing Directors of these companies. We are concerned here 
with two companies—one, the appellant here, is the Upper idis 
Rice Mills Limited and the other is the Jaunpur Sugar Factory 
Limited. Both were managed by Behari and Company. The 


business for which these two companies were floated is indicated | 


by their names and it was no part of the business of any of these 
two companies to lend money or to act as bankers. For some 
reasons, which need not be detailed here, there was more money 
in the Jaunpur Sugar Factory than in any of the other companies. 
In order to continue the business of the Rice Mills, Bebari and Com- 
pany found it expedient to employ the money, which came into their 
hands as agents of the Sugar Factory, in the business of the Rice 
Mills. The result was.that from time to time, money, which was 
the property of the Jaunpur Sugar Factory, was used for the 
business of the Upper India Rice Mills Limited. The directors of 
these companies were .ignorant of these transactions. Money was 
so used for the appellant company betyeen the dates April 1920 
and September 1921. Some entries signifying these transactions 
were made in the books of either companies. Both the companies 
went into liquidation. Rice Mills went into voluntary liquidation 
in October 1924 and the Sugar Factory was ordered to be compul- 
sorily wound up on the 28th of March, 1924. The liquidators of 
the Sugar Factory found that some money had been utilised by tbe 
Rice Mills andgthey therefore asked the voluntary liquidator of the 
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Rice Mills to pay up the sum. This was in January 1925. The 
claim was repudiated on the ground that ıt was time-barred. There 
can be no doubt that, if three years’ rule of limitation be applied 
from each of the dates on which money was employed for the 
purposes of.the Rice Mills, the claim would, be time-barred. Thé 
voluntary liquidator having repudiated the claim of the Sugar Fae- 
tory, the matter was referred to me, as the Company Judge, and I 
held that the claim was not time-barred. In appeal, it is contended 

that this decision was erroneous. i 


It may be conceded that one and the same man, acting as an 
agent for two principals may, by his act alone, bind his principals, 
in certain circumstances. For example, a commission agent, acting 
as the seller and purchaser of goods, may purchase, for one party, 
goods, brought to him for sale by another party. But in this case, 


-~ as already stated, it was no part of the business of the Sugar 


Factory to lend money and it is common ground that in lending the 
mOney—I am using the expression ‘lending’ in its general and non- 
legal sense-—the agentis exceeded their power. The Rice Mills, 


- through theiragents, must “be taken .to have known that such 


was the case. In the circumstances, I am still of opinion that 
there was, initially, no loan advanced by the Sugar Factory to 
the Rice Mills. 


The act of the agent, in so lending out the money, was 
unauthorised. That being- so, the Sugar Factory could sue to 
recoyer the money from the Rice Mills, only by adopting the trans- 
action and by ratifying it If the Sugar Factory repudiate the 
transaction, as it is entitled to do, they cannot sue the Rice Mills to 
refund. For, then, there is no privity ‘of contract between them 
and the Rice Mills. If the original transaction be ratified, it would 
become a good loan, and then all the consequences of a loan would 
follow and the claim would be time-barred. 


If a claim be laid on the ground that, in using the money belong- 
ing to the Sugar Factory, the Rice Mills laid themselves liable to 
restore the benefit, on the principle involved in section 70 of the 
Contract Act, the Sugar Factory have to admit that what was done 
by their agent was done ‘lawfully’, and the article 62 of the Limi- 


‘tation Act would apply. In any view of the case, the present. 


claim cannot be maintained by the Sugar Factory without'an admis- 
sion. on their part that the act of the agent was good enough for 
being accepted and ratified. , 


It was no doubt open to the Sugar Factory to tell the agents 
that they had misapplied the money and they must make it good. 
The liquidators can do the same. But in such a case, there would 
be cast no liability on the Rice Mills to pay. The Rice Mills may 
be liable to the agents of the Sugar Factory, but that is another 
matter. 
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On further consideration, I agree in thinking with my leirned 
colleagues that my judgment on the question of limitation was 
wrong. But the reason is to be found in the fact that the source 
of the liability of the Rice Mills was not investigated, while I sat 
alone. It was not investigated even on appeal. Indeed, the point 
was not even touched. The liability was admitted throughout 
except on the ground of limitation. The sole point argued in 
* appeal, as in the original court, was that the same agent could make 
& valid contract binding the principals —a proposition which I could 
not accept before and which I cannot accept even now, in the cir- 
cumstances of the present case. 


lagree in the order proposed. 


RAM DAYAL AND OTHERS (Defendants) - 
UCr SMS ] 
SARASWATI-AND ANOTHER (P/jaimiiffs).* 


Possessory 'itle— Plaintiff wrongfully ejftted by defendant—Plaintiff enti- 
- ded to rely upon possessory litle—Independently of suit under Specific 
Relief Act, section 9. i 

Even independently of section 9 of the Specific Relief Act 

a person ‘who has been ousted by a trespasser from the possession 

of immovable property to which he had merely a possessory 

title, is not debared from bringing a suit ın ejectment n the 
basis of his possessory title even after the lapse of six months 
from the date of dispossession and where the plaintiff was in 


continuous and peaceful possession for a long period, he would. 


be entitled to retain such possession. The mere assertion of 
proprietary title in the plaint does not disqualify the. plaintiff 
from his nght to obtain possession. Walt Akmad Khan v. 
Ajudkia KXamdu, I. L. R; 13 All, 537, followed. Lachman v. 
Shambhu Narain, 7 A. L. J. R., 1078, distinguished and Srinivasa 
Chariar v. Eyalagpa Mudalsar, 49 In. App., 237, referred to. 

. FIRST APPEAL from a decree of BABU MANMOHAN SANYAL, 

Subordinate Judge of Agra. 


M. L. Agarwala, Surendro Nath Sen and Panna Lal, for the 
appellants. 

B. E. O Conor and Narain Prasad ARE pr the respond- 
ents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit for a declaration of title and, in the alternative, for possession 
as trustees over four items of property. 
The plaintiffs case was that these Bicperties were the privgte 

ere * F. A. No. 374 of 1913 
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property of Salig Ram, tbe father of Musammat Saraswati, on 
whom it had devolved through a line of spiritual ancestors, that 
Salig Ram made a will of these properties on the 28th of June, 
1895 in .favour of Musammat Saraswati and, later on, on the 5th of 
November, 1905, gifted them to her. Plaintiffe No. 2 joined in the 
suit on the basis of the last mentioned P The reliefs claimed by 
the plamtiffs were two-fold. In the first place, a declaration was ask- 
ed for that they were owners of the entire estate and tbat the de- 
fendants or the public had no right of interference with it. In the 
second place, it was prayed that even if any portion of the properties 
be declared to be endowed property, the plaintiffs should be granted 
possession as managers and mutwallis. 

The plaintiffs alleged that Salig Ram and, after him, the plaint- 
iffs had been in peaceful and undisturbed possession up to the 8th 
of November, 1921 when the defendants forcibly took possession 
of the temple and the other properties and turned out the plaintiffs' 
servant Jagannath. 


The defendants, on the other hand, denied that any of these 
properties was the private property of the plaintiffs and pleaded 
that they were a public trust. "It was not disputed thatthe defend- 
ants had taken forcible possession of these properties, but it was 
urged that the plaintiffs had committed a breach of trust and bad 
proved themselves incompetent with the result that the defendants, 
with the assistance of the “punches”, who were alleged to have 
an inferest in the trust property, dispossessed them. 


The learned Subordinate Judge has found that all the items of 
the properties in dispute are the properties of the plaintiffs which 
they have acquired from Salig Ram. He has accordingly decreed 
the claim £5 foto. 

The properties in dispute consist of four items. Item No. : 
is the temple of Sri Ram Chandiaji Maharaj situate in qasba 
Ferozabad. Item No. 2 consists of house property adjoining the 
temple, Item No. 1, Item No. 3 consists of six shops to the south 
of the temple situate in the same qasba. Item No 4is 17 bighas 
odd of muafi land situate in mauza Ferozabad Mohammadpur 
Gajmalpur. 

- That the plaintiffs were forcibly dispossessed by the defendants 
admits of not the slightest doubt and is in fact not denied on behalf 
of the defendants. The statement of one of the defendant, Ram 
Dayal, was taken before the plaintiffs’ evidence commenced, and 
he admitted that the defendants’ possession prior to the institution 
of the suit had not been for more than 5 or 6 months. Asa matter 
of fact the statement of Jagannath, the plaintiffs’ servant, is to the 
effect that he was turned out by the defendants and a number of 
other persons about November 1921 shortly before the suit was 
brought. We have no doubt that his statement is correct inasmuch as it 

a o 
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is fully corroborated by the report which he made to the police and CIVIL 
the telegram which he sent to his master Lachchman Das. On 1926 
the 8th of -Noyember, 1921 he did makea report that foicible pos- — 
session of the temple had been taken and that he had been turned RAM DAYAL 
out by the defendaat and members of his party and on the same SARASWATI 
day he sent a telegram to that effect addressed to Chintamon, the => 


father of plaintiff No. 2. Sulaiman, J. 


The plaintiffs, however, did not bring a suit under section 9 of the 
Specific Relief Act on the ground of possession. They claimed a 
declaration of title. The parties have accordingly led evidence on 
the question of title and the court below has gone into this question 
at some length. The judgment, however, is not very satisfactory 
and we find it difficult to agree with the greater part of the findings. 


The plaintiffs’ claim that the temple and properties appertain- 
ing thereto are the private properties of the plaintiffs cannot be 
sustained. This temple is the only temple of Sri Ram ChandTaji 
in qasba Ferozabad and it is admitted that the public of Ferozabad 
do come to this temple generally and also attend in large numbers 
on the occasion of the Ram Naumi festival. Great reliance waa 
placed on behalf of the plaintiffs on a sanad. granted by the Maha- 
raja of Gwalior about the year 1792 in order to show that this was the 
private property of the plaintiffs’ spiritual ancestor Asa Ram. 
The genuineness of this document was challenged by the defend- 
ant, but after examining it we are satisfied that there is no good 
ground for not presuming it to be genuine. The sanad appears 
to be quite genuine. This document no doubt shows that 20 bighas 
pukhta of land revenue free were given by the Maharaja to Asa 
Ram, the priest of the Thakurdwara, for maintenance by way of 
a charitable gift. Even this sanad shows that the Thakurdwara ^ 
existed prior to this grant. If this document had stood by itself 
there might have been some difficulty in holding that this was an 
express dedication to the Thakurdwara itself. There is no doubt 
however that the grantee treated this grant as a grant to the temple 
itself. This is fully borne out by the parwana granted by the same 
Maharaja about a year afterwards in which itis recited that Asa Ram 
Brahman was claiming an allowance of eight annas in the revenue 
for himself and 20 bighas of land as having been granted for the 
expenses of Thakurdwara. A clear distinction was drawn between 
the personal allowance to Asa Ram and the grant of the 20 bighas . 
of land for the expenses of the Thakurdwara. On the premises , 
thefe is a stone slab containing an inscription to the effect that the 
Maharaja of Scindhia had in 1850 S. dedicated 20 bighas pukhta 
of land in favour of Sri Ram Chandraji This inscription also 
shows that the 20 bighas of muafi land granted by the Maharaja 
had been dedicated to Sri Ram Chandraji, Another strong piece > o 
of evidence in favour of the defendant's contention is the entry ein 
the wafib-w/-Swrz of the year 1877 prepared at a time when Salig 
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Ram was alive. Paragraph 2 of the wajfib-ul-arz clearly states 
that the muafi land in the name of the temple was under 
the sarbarakarship of Salig Ram, the pujari.of the temple, 
and that the sarbarakar had no power to make a transfer* 
by sale or mortgage The same statemefit is repeated in the 
khasra abadi of that year. It is the temple which is entered in 
the column of the proprietor. Similarly in the khewat of 1877, 
of which the plaintiffs only produced an extract but the defendants 
have produced a fuller copy, there is a note to the effect that Salig 
Ram the pujari was the pujari of the temple and sarbarakar and 
had no right to transfer the property by means of sale or mortgage. 
The property was there also entered in the name of the temple. 


We may note that Mr. Conybear in Volume 7 of his His- 
torical Account of the North- Western Provinces of India at page 740 
noted that at Ferozabad there was a temple dedicated' to Sri Ram 
Chandra built by Duli Chand Brahman. In the Gazetteer of the 
Agra District, at page 274, the same statement is repeated. Itis 
admitted that there is no ether temple in Ferozabad dedicated to 
Sri Ram Chandra. - 


Even the plaintiff No. 1 and the father and vestium of plaintiff 
No. 2 have admitted “and treated the muafi property as truat pro- 
perty. When Salig Ram died in 1905 and application was made 
for mutation of names by the plaintiffs in their private capacity for 
entry of their names as proprietors, an objection was raised on 
behaif of some of the residents that the property waa trust property. 
Instead of pressing their case that the property was their property 
the plaintiffs got their application amended and the name of the 
temple was entered as proprietor and their own names as sarbara- 
kars. This entry has continued ever since then and the plaintiffs 
have never repudiated their position as sarbarakars. 


As regards part of the house property which is included in. 
ltem No 2 there is a sale-deed of the 21st of March, 1858 under 
which 107 square yards of land were purchased for the Thakur- 
dwara (temple) The boundaries given in the sale-deed tally exactly 
with those of the property described as Item No. 2 The evidence 
of the plaintiffs’ witness Makundi Lal shows-that Baldeo Prasad 
was the grandfather of Hiraman whose house is now on the west 


„side. The western boundary in the deed of sale is shown as the 


house of Baldeo Baqqal. The eastern boundary is a Shivala which 
exists at present On the north there is admittedly a lane. The 
southern boundary of the property acquired is the Thakurdwark of 
Ram Chandraji. 

We are, therefore, satisfied that the portion of the house property 
other than the temple and the, shops was acquired by the Thakur- 
dwara through Baba Moban Das Bairagi and not by the plaintiffs’ 
affcestor in his private capacity. The treatment of these properties | 
by Salig Helo, apea to aho Sea iy were perfice propa 


- 
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ties appertaining to the temple. With the exception of a half- 
hearted assertion in the will of 1895 and a clear assertion of title 
in the gift of 1905 made by Salig Ram there is nothing to show 
ethat he ever put forward his own proprietary right in these proper- 
ties. The learned Subordinate Judge has not attached due weight 
to all this documentary evidence which is really all on one side. 
There are no doubt some leases and counterleases by and in favour 
of Salig Ram, but they are in no way inconsistent with Salig Ram’s 


possession as trustee of a trust property. We are, therefore," 


satisfied that neither the temple nor the house property No. 2 
appertaining thereto nor the muafi property is the private property 
of the plaintiffs. 


As regards the shops the plaintiffs’ case stands on, a different 
footing. Even Ram Dayal defendant admitted that these shops 
were built by Salig Ram about 30 years ago. The defendants’ case 
was that they were built either out of the income of the temple or 
by public subscriptions. The defendants’ witnesses however are 
unable to show that any subscriptioh was really raised for this 
purpose. All that they suggest ig that money was borrowed by 
Salig Ram from creditors and later on it was paid out of subscrip- 
tions There is no satisfactory evidence to show either that any 
large sum was actually raised by subscription or that any one 
contributed towards the construction of these shops. None of the 
defendants admittedly did so. The defendants’ witnesses are not 
even in a position to suggest that any of the socalled “ punches”, 
who are after all a self-constituted body, ever contributed a farthing 
towards the construction of these shops. The only circumstance 
relied upon by the defendants is that these shops are adjacent to 
the properties appertaining to the temple and are on either side 
of its main gate. This circumstance by itself cannot be conclusive. 
There was nothing to prevent Salig Ram from building shops of 
his own. Both in the will and in the gift he clearly asserted that 
these shops were his exclusive property and had been exclusively 
built by him alone. Some rent notes relating to these shops also 
show that he was in possession of these shope and realised the 
rent. There are also two documents which strengthen the plaintiffs’ 
case as to the proprietary interest in these shops. In 1709 some 
land in front of an existing shop and close to the Thakurdwara was 
purchased by Asa Ram in his own right. After the lapse of 200 
years itis not now possible to identify this property with the 
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land in his own right. In 1831 a claim was put forward by one Fakir 
Chand against Asa Ram’s representative with regard to three 
houses. This- representative urged that these houses bad been 
gifted to Asa Ram and had remained in his possession for a long 
time. It is not possible to identify this property because „nO 
OEA ase given but the rubkar of,the criminal court shows 
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that the three houses were in fact at that time used as three shops. 
It is not suggested that there were any other shops which were 
in the possession of Asa Ram. The oral evidence adduced on 
behalf of the defendants to show that these were built out of thee 
income of the temple is absolutely worthless.e We must, therefore, 
uphold the finding of the learned Subordinate Judge that these six 
shops which were admittedly built by Salig Ram are not trust 
property and must be deemed to belong to the plaintiffs as Salig 
Ram’s representatives. 


As regards the temple, the muafi land and the house it seems 
to us wholly unnecessary in this case to decide whether they are 
held under a public trust or: a private trust. As remarked 
previously, the plaintiffs came to court with an alternative case that 
these properties were a private trust. The defendants have taken 
possession of these properties forcibly and are trespassers. They 
haye absolutely no right to dispossess the plaintiffs who had been in 
peaceful possession for a very long number of years. We.do not 
therefore think that this is a proper suit in which the question of 
the true nature of the endowment should be determined finally. In 
a properly constituted suit brought by public persons baving a 
real interest in the endowment the question whether the property 
is of a public or a private nature can be determined thereafter 
This point therefore we leave open. 


We are clearly of opinion that even if the property is a public 
trus? and not merely a private trust the decree for possession in 
favour of the plaintiffs must be maintained. The suit no doubt 
was not brought under section 9 of the Specific Relief Act but, as 
it was pointed out by the Full Bench in the case of Walt Ahmad 
Khan v. Ajudhia Kandu (’), z 

‘even independently of section g of the Specific Relief Acta 
person who has been ousted by a trespasser from the possession 
of immovable property to which he had merely a possessory 
title, is not debarred from bringing a suit in ejectment on the 
basis of his possessory title even after the lapse of six months 
from the dage of dispossession ’. 

The recent Full Bench case of Lachman v. Shambhu Narain (?) 
is clearly distinguishable inasmuch as it was found in that case that 
the defendants had actual title to the property of which they had 
forcibly taken possession from the plaintiffs Banerji, J., at 
page 1089, remarked : “Of course in some instances previous posses- 
sion may afford evidence of title and where the defendanteis a 
trespasser and ‘the plaintiff was in continuous and peaceful 
possession he would be entitled to retain such possession”. We 
therefore thmk that in justice and equity the plaintiffs must be 
restored to the possession of these properties. 

.* The last contention urged on behalf of the appellants is that in 
(1) [1891] I. L. R., 13 AL., 537. (2) [1909] 7 4.9.7 Bs 1078. 
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view of the assertion of proprietary title made by the plaintiffs in 
the plaint they have disqualified themselves from any right to obtain 
possession. Reliance was placed on the Privy Council case of 
Srinivasa Chariar v. Evalappa Mudaliar ('). That case, in our 
opinion, has no application for it was a suit brought under 
section. 92 of the Civil Procedure Code by persons interested 1n 
trust property against trustees who by reason of their assertion of 
private rights were found to be disqualified and fit to be removed. 
The present case'is not a suit under section 92 and the question of 
the plaintiffs having committed any breach of trust or not does 
not arise. 


We accordingly uphold the decree for possession passed by the 
Subordinate Judge, with this modification that we dismiss the 
plaintiffs claim for declaration of proprietary title with regard to 
items Nos. 1, 2 and 4 mentioned in the plaint, but we do maintain 
the declaration given by the court below with regard to item No. 3. 
The decree for possession of the entire property is maintwuned. 
We maintain the decree for costs made by the court below but we 
direct that the parties should bear their own costs of this appeal. 


M Appeal dismissed. 
(3 [1932] 49 L A, 237. 





RAGHUBAR DAYAL AND OTHERS (Plaintiffs) ° 
vetsus 
MULWA AND OTHERS (Defendants) .* 


Small Cause Courts Act, Art. 35 (it) of Schedule [l—Inapplicabslity of— 
Sut for compensation for cutting trees and removing fruit—Bona fide 
claim of right—Plamt disclosing no allegation of crime. 

Article 35 (ii) of the second Schedule of the Small Cause 

Courts Act applies only to those acts which, by the circumstances 

of the case, are clearly alleged or shown to be punishable by the 

Penal Code. Merely 1emoving fruit or cutting trees under a dona 

fide claim‘ of right, or as a result of the dispute, is not neces- 
sarily a criminal offence. 

APPEAL under section 10 of the Letters Patent, from a judg- 

ment of MR. JUSTICE DANIELS. 


Akhiar Husain Khan, for the appellants. 


Appeal heard under Order 41, rule 11, Civil Procedure Code. 
The judgment of the Court was delivered by 


WALSH, A. C. J.—In our view, some of the rases have gone 
too far in holding that an act which may be dona fide, and which 
may be done under a mistaken claim of right, or which may be due 
toa bona fide act of negligence, yet may also be shown to have 
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been done with a criminal motive or intention is therefore a crimi- 
nal act, and as consequence exempt under article 35 (ii) of the 
Schedule of the Small Cause Court Act. We are not prepared to 
hold that merely because the facts stated are ambiguous and are,, 
therefore, consistent with Jona fides, althowgh they are also con- 
sistent with, ma/a fides according to the correct inference to be 
drawn, the act is therefore one necessarily of the kind referred to 
in this clause of the Schedule. We think that something more onght 
to be shown, namely, that the plaintiff, either by hi$ specific allega- 
tions in the plaint, or in some other form, in the court of hearing, 
or by the nature of the evidence which he tendered at the hearing, 
distinctly alleged that the offence complained of was punishable 
under Chapter 17 of the Code. 

There seem to be two strong reasons why this view should be 
insisted upon, and why the courts should not go out.of their way 
to apply this clause of the schedule and to treat an act as criminal 
whicke the person who complains about it, has not himself treated as 
criminal. The first reason ig that the introduction of this Clause 


` into the Schedule was admittedly for the benefit of defendants who 


otherwise might be held gusXty of criminal acts without the pos- 
sibility of appealing and withouta full record of the evidence. 
Secondly, we think that to do so does violence to the provisions of 
Chapter 4 of the Penal Code. The Clause distinctly says that the 


-act must be one which would bean offence In our opinion, this 


is a clear indication that the legislature intended to exclude from 
the Operation of this Clause bosa fide acts such as would be exempt- 
ed from criminal responsibility under the Penal Code. As every- 
body knows, there are acts which are ambiguous, and which depend 
for their actual criminal responsibility upon the proper inferences 
to be drawn as to the intention of the person. The Clause in ques- 
tion recognises that ambiguity, and to our mind applies only to those 
acts which by the circumstances of the case are clearly alleged or 
clearly shown to be punishable by the Penal Code. We are not 
prepared to say that merely removing fruit, or cutting trees under 
a dona fide claim of right, or as the result of the dispute, is neces- 
sarily a criminal* offence. The same reasoning would apply to the 
wilful, but not criminal refusal, to return a specific article lent, such 
asa book, or some other piece of movable property belonging to 
the plaintiff. We have already decided today, agreeing with Mr. 
Justice Daniels and dismissing an appeal from him, that where the 
plaint discloses no allegation of a crime, this Article did not apply. 
We think this is the correct view. We propose to maintain it in 
tbis case, and as these cases appear to be of somewhat frequent 
occurrence, we have thought it necessary to give our reasons at some 
length. 

Appeal dismissed. 
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AULAD ALI AND OTHERS (JDefendarnis) 
VETSHS 
ALI ATHAR (Plaintiff).* 


Contract Act (IX of 1872), sections 32 and 37—4Applicability of-—Contracf, 


— Exchange of land belonging to parties respectively — Restrictions on 
nuse of—Pre-emption, right of, mentioned in agreement—Enforcible by 
legal representative of deceased party—Transfer of Property Act, sec- 
tion Id—Rule against perpeturties, when mot offended — Section 40, 
applicability of. 

Where the pafties entered into a contract thereby exchanging 
properties belonging respectively to each of them and agreed 
mutually that '" if either of them ever wished to trangfe® the 
whole or part of his property, they should do so by transferring 
it from one to the other, but il either of them desited to transfer 
to a third person, the other party was to have the right to pre- 
empt, and eventually tbe first party having sold his property, the 
legal represeniatives ofthe second party who had died, sued for 
pre-emption of the property sold, Ae/d, that the legal represen- 
tatives of the deceased second party were entitled to enforce the 

, contract which was not void on account of uncertainty, nor 
offended against the rule of perpetuities, but, on the other hand, 
was & good agreement in law. » 


Mirsa Mohammad Jam v. Shaikh Fasaluddsg, 22 A. L. J. Ry. 


“400, referred to. 


[Per WALSH, A. C. J.—An obligation in such a contract runs 
with the land and the contract is not a mere personal contract 
which died with the person.] 


Gopi Ram v. Jeoti Ram, 21 A. L. J. R, 430 and Ball: Singh v. 
Raghubar Singh, 21 A. L., J. R., 413, overruled. 


SECOND APPEAL from a decree of BABU KRISHNA Das, Addi- 
tional Subordinate Judge of Azamgarh, reversing a -decreé of 
MAULVI ILIAS AHMAD, Additional City Munsif. 


The following is the Referring Order :— 


LINDSAY and SULAIMAN, JJ.—We have decided that these 
cases ought to be referred to a Full Bench for decision. The 
appeals arise out of three suits for pre-emption brought in the 
following circumstances :— 


e 


On the ist of February, 1908 two persons, Mohammad Razi 


and Shah Nastr-ud-din, executed a document oí exchange. At. 


the time this document was written Mohammad Razi was the 
owner of an 8 annas share in mauza Gurdih Aimma and Shah 
EE. * S. A: Nos, 381, 382 and 1544 of 1915 ^ 
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Nasiruddin was the owner of the other 8 annas share in the same 
village. . 

Mohammad Razi transfened' 7 annas and ır pies out of his 
8 annas share in this village to Nasiruddin. Mohammad Razi 
retained a 1 pie share of which he granted a perpetual lease to 
Nasiruddin. 

The situation after this transaction therefore was that Moham- 
mad Razi was the owner of a1 pie share in this village while 
Nasiruddin became the owner of 15 annas and 11 pies. 


When the deed of exchange was executed an agreement was 
entered into between Mohammad Ruzi and Shah Nasiruddin to 
the following effect :—namely, that if either of the parties was 
desirous of transferring his: interest in mauza Gurdih Aimma he 
should offer it, in the first instance, to the other party. It was 
further provided that if either party transferred to a stranger 
then the other party-would be entitled to preempt the property, 
in the case of a Sale, at the rate of Rs. 8-5-4 per pie English, 
amd in the case of other transfers at the rate of Rs. 4-2-0 per pie 
English. e . 

What has happened now is as follows :— 


Shah Nasiruddin has by three separate deeds'of sale transferred 
the 15 annas and ir pies share which he owned in this village 
and three suits have been brought for pre-emption of these 
sales by one Saiyid Ali Athar who is the legal representative 
(sisters son) of Mohammad Razi who is now dead. The 
question which arises for decision in these three cases is whether 
*the contract for pre-emption contained in the agreement of the 
rst of February, 1908 i» now enforceable. The court of first 
instance dismissed the two suits out of which second appeals 
381 and 382 of 1925 have arisen. Imappeal the judgment of the 
trial court was reversed by the lower appellate cout which decreed 
the claim for pre-emption in each case. In the third case which 
gave rise to second appeal No. 1544 of 1925 the trial court had 
in the first instance: dismissed the case but after an order of 
remand passed by the lower appellate court it gave a decree for 
pre-emption which the lower appellate court subsequently affirm- 
ed on appeal. 


There has*been a good deal of discussion in recent? years in 
this Court regarding the enforceability of a contract of this kind 
and the Judges composing the present Bench are notin agree- 
ment upon the question whether a contract of this nature is 
enforceable as between the representatives of the parties to the 
contract. We may refer in this connection to the case of 
Mirsa Mohammad Jan v. Shaikh Fasáluddin, 22 A. L. J. R, qoo. 
It is not necessary for us to refer to the other cases in which one ' 
or other view has been taken in this Court. We have no doubt 
that when the cases come up before the Full Bench the learned 
counsel on_both sides will place all the relevant decisions before 
the Bench. We make this reference accordingly, and in view 
of the fact „that we both stand committed to definite opinions 
upon the question involved, we think it right to eay that we do 


. 
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not desire to be members of the Full Bench. 
Let this be laid before the Hon'ble Chief Justice for constitu- 
tion of a Bench. 
B. E. O' Conor and Mukhtar Ahmad, for the appellants. 
Peary Lal Banerji, for the respondents. 
The following judgments were delivered :—- 
WALSH, A. C. J.—We are of opinion that this is a clear case 
and we agree with the jadgment of our brother Mr. Justice Lindsay. 
I propose to give my reasons as shortly as possible. The ques- 
tion arises out of a contract, which may be compendiously stated 


as one for exchange by the parties thereto of certain properties 
belonging respectively to each of them. It relates toa certain 


mauza, in respect of which Mohammad Razi transferred the whole 


of his interest, except one pie, and the parties entered into a 
mutual agreement as a fundamental condition of sale, that it, eigher 
of them should wish to transfer the whole, or part, of his share 
in that mauza, that is to say, as regarts the transferree Nasiruddin, 
what he was taking under the document, and as regards the trans- 
feror Mohammad Razi, the single pie. share which he was reserv- 
ing to himself, they might do so by transferring it from one to 
the other, but if either of them desired, or in fact attempted to 
transfer toa third person, the other party was to have the right to pre- 
empt. That isa perfectly harmless and natural mutual arrangement, 
very common in India, quite intelligible, the object being that so 
long as the parties to the transaction preferred to keep out third 
persons from the body of co-sharers, they should have a right of 
veto. In other words, it cannot be described better than creating 
an obligation, imposing a restriction on the use ofthe land by each 
of the parties to this contract respectively. To my mind there is 
no uncertainty about such a contract. It is as clear and definite 
as language can make a contract, and with all respect to my brother 
Sulaiman’s view, it seems to me that that is the fallacy underlying 
his opinion. 

I, therefore, think that section 32 of the Centract Act, which 


* The relevant extract containing the pre-emption clause in the 
contract referred to above is as follows:— 


"T, Sayed Mohammad Razi, cannot transfer the said share by 


sale or mortgage. If I, Sayed Mohammad Razi, wish to transfer 

* the remaining one pie (English) share or if I, Shaikh Nasiruddin, 
wish to transfer the whole or part of my share in mauza Gurdih 
aforesaid, we can transfer it among ourselves, ‘that is, one exe- 
cutant can transfer it to the other. In case of transfer to another 
person the other executant will acquire it by pre-emption on pay- 
ment of consideration at the rate of Rs. 8-5-4 for each pie 
Lue in case of sale and on payment of Rs. 4-2-8 for each epie 
EnglislB in case of other transfers" —ED., A. L. J. 
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deals with contingent contracts, is a complete answer to the appel 
lants’ contention. The right springs into existence upon the happen- 
ing of a contingency. There is nothing in the contract which 
offends against the law upon that subject. I am also clearly of 
opinion that section 37 confers that benefit and imposes the obli- 


. gation upon the representative of the partjes if the parties should 


die before the contingency occufs, and I do not understand my 
brother Sulaiman really to have denied that proposition. 


Mr. O'Conor quite rightly, having regard to the state of the 


- authorities on the point, relied upon the contention that this con- 
' tract, and other aimilar contracts, offended against the rule against 


perpetuities. Having the advantage in India of having most of 
our law codified, it is always useful both at the beginning and end 


of a discussion, to look at what the Code says. The rule against 


perpetuity is codified in section 14 of the Transfer of Property 
Act, which begins in these words “No transfer of property can 
opétate’. Documents and mutual rights, and obligations, contained 
in contracts, such as that with which we are phere dealing, are not 
a transfer of property at al? Therefore section 14 Clearly has no 
applicability. That- would be æ complete answer to the argument, 
were itnot that two experienced Judges of this Court, in dealing 
on two previous occasions with this precise matter, followed a 
decision of the Bombay High Court in Dinkarrao Ganpatrao v. 
Narayan Vishwanath (*) and of the Madras High Court in Kolathy 
v. Ranga (*). As the matter has been expressly referred to us 
for the purpose, it is our duty to express our opinion about those 
two decisions. They donot appear to have been based on any 
independent reasoning of the two learned Judges themselves. They 


adopt the view which had been laid down after a very elaborate ` 


consideration and judgment in Bombay. With great respect to 
the Judges, who decided the Bombay case, it seems to me tbat 
they drifted into this fallacy. The learned Chief Judge's judgment 
complains that difficulty arises in India owing to the distinction that 


exists between the law in England, namely, that the law in India- , 


does not recognise what is called the creation of equitable interest 
in land arising from some inchoate transaction short of an actual 
transfer. Having made that complaint it seems to me that he 
somewhat illogically proceeded to supply the absence of which he 
complained by applying the equitable rule of “analogy to the statute" 


>. to preemption contracts, which, althongb no equitable interest was 


created, he held should by analogy be treated as offending against 
the rule of perpetuities, as though they did create an equitable" in- 
terest, and by analogy to section 14 of the Transfer of Property 
Act, must be treated as offending against the mischief prohibited in 
that section. I am unable to agree with: this view. I see nothing, 
either legal or equitable, offending or purporting in a way to offend 
agfinst the rule in such contracts as these. I therefore am of 

a) [1933] L L. R., 47 Bom, 191. (a) [1912] 1. L. RS 38 Mad, 114. 
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opinion that the two cases decided in this Court, Balls Singh v. 
Raghubar Singh (!) and’ Gopi Ram v. Jeot Ram (°), having fol- 
lowed the Bombay case, were wrongly decided, and must be held 
as no longer binding in this province. 

It is not immateriaf to observe that in the ratio decidendi of the 
Bombay judgment, which was quoted by our learned brothers in 


both the cases they decided, to which I have just referred, the. 


learned Chief Justice expressly stated that he regarded an obligation 
found in a contract of this kind as one which ran with the land, and 
also that it was not a mere personal contract which died with the 
person. If those two views are correct, and I agree with them, and 
the rule against perpetuities does not apply, the question we have 
to answer is simple. 


I am inclined to think, though it is not necessary for the decision 
of this case, and not having fully considered the matter, I prefer to 
say no more about it, that section 40 of tlie Transfer of Property A«t, 
which deals with obligations imposing restrictions on the use of 
land, is also a complete answer to my brother Sulaiman's view. 

The result is that we affirm the judgment of Mr. Justice Lindsay 
and dismiss the appeal with costs. 


DALAL, J.—1 agree. The view of Mr. Justice Sulaiman also is that 


a contrzct like the one before us does not offend against the rule 
against perpetuities, enacted in section 14 of the Transfer of Proper- 
ty Act ;—see observations at page 407, of Mirsa Mohammad Jan v. 
Shaikh Fasainddin (*). His opinion was, in that case, that if a ton- 
tract was for an unlimited period of time, it might be contended that it 
was unenforceable against the heirs and representatives as being too 
vague and uncertain. An agreement, the meaning of which is not 
certain, or capable of being made certain, is void ; and it is difficult 
to understand how a contract, which is valid at the time it was 
entered into, would become unenforceable as against the heirs and 
representatives as being too vague and uncertain. The principles 
enunciated in section 40, clause 2 of the Transfer of Property Act 
` would apply here. “A contracts to sell Sultanpur to B. While the 
contract is still in force, be sells Sultanpur to C, who has notice of 
the contract B may enforce the contract against C to the same 
extent as against A. The short question for decision, therefore, 
before us is whether the contract of the rst of February, 1908 was 
in force or not, at the date of the three sales, objected to by the 
plaintiff. In my opinion the contract bad not come to an end under 
any fule of law. The plaintiff was therefore entitled to enforce the 
agreement between Mohammad Razi and Nasiruddin. 
BANERJI, J.—I agree. The rulings referred to by the leamed 
Chief Justice, and reported in Balli Singh v. Raghubar Singh (7) 
are really not distinguishable in principle from that decided by a 


(1) [1933] ar A. L. J. R, 413. (a) [1923] 31 A. L. J. R., 430 ° 
(3) [1924] 22 A L. J. Ra 400. 
e. 
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CiviL Bench of this Court in the case of Pasdeo Rai v. Jeot Ram (!). 
ee The question in this case is whether the contract entered into 
— between the parties, namely, that one of the parties should haye the 
AULAD ALI right to preempt in the case of a sale, is void on account of uncertainty 
ALL AUR or not. I am clearly of opinion that a *tontract, which a party 
— alleges to be'a void contract, must be void ab imitio, and such a 
Baneris, J. contract cannot be treated to be valid up to a certain time -and then 
treated as invalid. Such a clause in the sale-deed is a clause which, 
although not amounting to an interest in the land, entitles the parties 
to it to the benefit of the obligations arising out of the contract. 
There is no difference in principle between a case where the parties ` 
entered into such a contract, so that it was enforceable for a hundred 
years, and the case where the contract comes into operation upon 
the happening of an event which, though uncertain in the sense that 
one does not know when one of the contracting parties will die, is 
certain, and arises when the property is sold. I am, therefore, of 
opthiea that the agreement is a good agreement in law., 





Kendall, J. KENDALL, J—I agree , 
Pullan, J. PULLAN, J.—I agree. 
BY THE COURT.—The appeal is dismissed with costs. 
si : E Appeal dismissed. 
pt : G) [1924] 22 A. L. J. R., 265 
evi NASIR KHAN AND OTHERS (Defendants) 


1937 Uér 85 
TARA CHAND (Plaintiff).* 


January, so. 1 
DALAL, J Spectfic Relief Act, section 27 (b)—Provisions of—Application of— Prior 
PULLAN, J. charges om property mortgaged— Mortgagee having notice of previous_ 
contract for sale— When mortgage cannot be enforced against property 
previously contracted for sale. : 
A mortgagee is liable to pay all the prior incumbrances on 
the property mortgaged and therefore it is his duty, before enter- 
ing into a contract, to discover what the prior charges were. 
Where a mortgagee had notice of a previous contiact to sell, 
he could nol enforce his mortgage as against the vendee of the 
. property so contracted to be sold previously. Tilak Dhari v. 
. Khedan Lal, I. L. R., 48 Cal., 1, (P. C.), referred to. š 
= SECOND APPEAL from a decree of BA3U KASHI NATH, Subor- 
dinate Judge of Bulandshahr, modifying e decree of SYED NAWAB 
Husain,-Munsif of Khurja 


U. S. Bajpai, for the appellants. 


* N.C. Vaish, for the respondent. 
* 8. A. No. 1370 of I924— 
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The judgment of the Court was delivered by 


DALAL, J.—The plaintiff-mortgagee sued for sale and the defence 
of certain defendants was that the mortgage could not have opera- 
vion against Yusufpur property, 864 sihams out of 1,728 of which 
had been purchased by*them. The mortgage was executed on 13th 
April, 1920, but prior to that the mortgagor had entered into an 
agreement with the defendants-appellants to sell the Yusufpur pro- 
perty. This agreement was registered on the8th of April, 1920. 
Subsequently the defendants-appellants brought a suit for specific 
performance, on 19th April, 1920, and obtained a decree in accordance 
with which a sale-deed was executed in their favour. 

The trial court exempted the property of the defendantsappel- 
lants on the ground that the plaintiff had notice of the previous 
contract for sale. In appeal the learned Subordinate Judge did not 
consider the question of notice but held thata prospective vendor, 
even after an agreement to sell the property, could transfer it. Js 
opinion on a point of law is obviously wrong, having regard to the 
provisions of section 27(4) of the Specific Relief Act {tis there 
laid down that specific performance of a contract may be enforced 
against any other person claiming undér either party to the contract 
by a title arising subsequently to the contract, excepta transferee 
for value who has paid his money in good faith and without notice 
of the original contract. The question of notice is therefore of 
importance. If the plaintiff had notice of the previous contract, he 
cannot enforce his mortgage as against the property so contracted 
to be sold previously. Having regard to the circumstances of the 
: case, we are satisfied that the plaintiff had notice. The agreement 

to sell was registered. When the plaintiff took the mortgage it 
was his duty to search the book of registration and discover the 
prior charges on the property. We have been referred to the 
Privy Council ruling reported in 73/a& Dhari v. Khedan Lal (`) 
in. support of the contention that registration was not a notice. 
What their Lordships held was that the question would depend 
.upon the circumstances of every case. A mortgagee is liable to 
pay all the prior incumbrances ; so it would be his guty to search 
the registers of the Registration Department and discover what 
the prior charges were. If the plaintiff had performed the du 
of a prudent man, he would have discovered the existence of the 
agreement of 8th of April, 1920. The agreement was made on 
8th of Apri. The mortgage was executed on the 13th and the 
suit fgr specific performance was brought on the roth of April 
The proximity of all these dates indicates that the plaintiff had 
knowledge of the previous contract. 

We are, therefore, of opinion that the property purchased by the 
defendants-appellants should be exempted from the burden of the 
mortgage. We direct accordingly and order the decree of the 

e (Q) [1970] I. L. R., 48 Cal.,1. 
e 
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lower cburt to be amended so as to exempt 864 sihams out of 1728 
sihams of the Yusufpur property from the burden of the mortgage. ^ 
The appellant shall receive costs of all the courts. 

The trial court shall be informed of the deficiency of court-fee 
paid by the plaintiff in that court and the* presiding officer there 
shall take proper steps ton the recovery of the amount. 





RAM CHANDRA BANSAL AND ANOTHER (Applicants) 
TTSIS 
LALMAN AND OTHERS (Opposite parites) .* 
Civil Procedure Code, section 2—Preliminary decree, passed ex parte— 

Notice to other side necessary before final decree. 

In a case where the other side is absent and the preliminary 
decree is passed ex parte, notice ought to be issued to the other 
* weside before the final decree is passed. 

First APPEAL from an order of MAULVI SHAMSUDDIN KHAN, 
Subordinate Judge of Jhansi.* 

S. C. Das, for the appellagts. 

G. A garwala, for the respondents. 

The judgment of the Court was delivered by. 

WaLSH, A. C. J.— In our opinion this appeal must be allowed: 
Ciroumstances alter cases. We are not attempting to lay down an 
invariable . rule thatin every case where there isa preliminary 
decree, notice ought to be issued to the other side before the final 
decree is passed. But in a case where the other side is absent and. 


the preliminary decree is er parie, we do lay down the rule It : 


appears that there is nothing in the Code especially dealing with the 
matter where, ina case like partnership or a similar matter, 
where the liability to pay a sum of money depends on the decision 
of a preliminary point, for example, the existence of the partner- 
ship, the issue to be decided in the preliminary decree is quite 
different from the issue to be decided in the final decree. If the 
preliminary decree is in favour of the claimant and accounts have 
to be adjusted, then itis quite clear that the matter takes an entirely 
different aspect and complexion, and that the person whom it is 
sought to make liable is just as entitled to notice of the judicial pro- 
ceeding which is to settle the question of the amount as he is inan . 
ordinary suit. There is nothing in the rules enabling the Court to 
decide ex parte without further notice which is inconsistent with this 
rule, and on that ground we are bound to hold that the commifsioner 
had no jurisdiction at all to find the amount without having issued 
previous notice to the defendant. We must allow the appeal, set aside 
the final decree and direct the court below to carry out the order apper- 
Seine to accounts according to law, after due notice to both parties. 


- Appeal allowed. 
. * F. A. F, O. No. 35 of 1926 e 
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SALIK RAM (Plaintiff) 
. * versus 
WALI AHMAD (Defendant) * 


Indian Oaths Act (X of 1873), sections Q to r1-—~Provisions of— Parties 
agreeing to be bound by oath—Subsequent retraction—-Reasons for, 
courts duty fo consider, 


Where after agreeing to be bound by the oath of one JY, the 
plaintiff wanted to retract on the ground that JV was found to 
be a fnend of the defendant but the lower court 1ejecied plaint- 
ifs application holding that he could not resile from the 
agreement, Ae/d, setting aside the lower court's order, that the 
proper course for the lower court was toexamine the grounds upon 
which the plaintiff wanted to withdraw from the reference and 
to satisfy himself whether the reasons given for the desires to 
withdraw were satisfaciory or not. 


The Indian Oaths Act gives theecourt a discretion to administer 


the oath or not, and if a party, alter agreeing to an oath, ` 


satisfies the court that there is ood ground for retracting, the 
court would probably exercise a wise discretion in refusing to 
administer the oath, but when a party puts forward frivolous 
reasons for retracting, the court is justified in administering the 
oath notwithstanding the retraction. 
Thoyi Ammal v. Subbaroya Muda, 1. E R, 22 Mad., 234, 
followed. 
CiviL REVISION from an order of S. M. Munir ESQ., Judge 
of the Court of Small Causes at Kanauj. 

+ Bhagwati Shankar, for the applicant. 
The-opposite party was not represented. 
The following judgment was delivered by 
LINDSAY, J.—This is an application in revision against an order 

of a Judge of thé Small Cause Court. It appears that the plaintiff- 
applicant brought a suit on a bond against the defendant opposite 
party. On the r6th of April, 1926 both parties jofned in making a 
petition to the Judge in which they stated that they were willing 
to be bound by the oath of one Naziruddin. It was stated in the 
petition that Naziruddin was present in court but for some reason 
or other, which does not appear, Naziruddin^ was not examined on 
that day. The court ordered the 3oth of April to be fixed for 
taking the evidence, of Naziruddin. The witness, was not seryed 
for that date and was summoned again for the 14th May. On that 
date Naziruddin was etamined. He deposed against the plaintiff 
and the suit was dismissed. 


In this application for revision it is tated that prior to the date 
< * Civ. Rev. No. 141 of 1926 
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CIVIL on which Naziruddin was examined the plaintiff had expressed his 
3916 desire to resile from the petition of the 16th April, 1926. I find 
— that on the 20th Aprilthe plaintiff put in an application saying 
SALIK RAM that he was no longer willing to be bound by the oath of Naziruddin. 
watt ashe had come to know that Naziruddin was a close friend of the 
AHMAD defendant. On this the Judge recorded an order saying that the 
BANT y, Plaintiff was not entitled to resile from the agreement to refer. 
: Another application was presented by the plaintiff on the 8th of 
May in which he reiterated the same prayer. This too was refused 

by the court for the same reason. 


Ido not think it was correct for the court below to hold that 
the plaintiff could not resile from the agreement to refer. The 
law on the subject has been explained in a judgment of the Madras 
High Court to be found in Thoyi Ammal v, Subbaroya Mudali Ç). 
At pages 236 and 237 of the report their Lordships observe :— 

“There is nothing in sections g to 11 of the Act (Indian 

* Saths Act) which allows a party to retract after the opponent 
has accepted the proposa} The Act gives the court a discretion 
10 administer the oath or not, and 1f a’party, after agreeing to 
an oath, satisfies the coum that there is good ground for retract- 
ing, the court would probably exercise a wise discretion in refus- 
ing to administer the oath, bui when a party puts forward 
frivolous reasons for retracting, we think the court is justified in 
administering the oath notwithstanding the retraction. This has 
been expressly decided in Ram Narain Sangh v. Babu Singh, 

e I. L. R, 18 All, 46 and 4bazi v. Bala, I. L. R., a2 Bom., 281, 

and there is nothing in the case of Vasudeva Shambog v. Naraina 
Pai, I. L. R., a Mad., 356, to support the contrary view". — 

Having regard to what is stated in the case just cited and also 
to what is stated in the report of the case of Ram Narain Singh 
v. Babu Singh (*), I think the proper course for the court below 
was to examine the grounds upon which the plaintiff desired to 
withdraw from the reference and to satisfy himself whether the 
reasons given for the desire to withdraw were satisfactory or not. 


Iaccept this application, set aside the decree of the court below 
and send the case back for investigation on the lines indicated. If 
the Judge is satisfied that the plaintiff has good reasons for with- 
drawing from the reference he will refuse to administer the oath 
to the referee. On the other hand, if he is satisfied that the 
grounds set out by the plaintiff for withdrawal are not good grounds 
he wil reexamine the referee and decide the case in accordance 


with his statement. °. 
= As the application is not opposed here I make no order as to 
costs. 
Application allowed ' 
° M bur . L. R., 22 Mad., 234. 
e 2 L. R., 18 All-, 46 
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MUHAMMAD SHAFI (Defendant) 
M VET Sus 
MUHAMMAD ABDUL AZIZ AND OTHERS (Plaintiffs) * 


Musalman Wagf Validating Act (VI of 1913)—Wag/ created in favour of 
mosque— Wagif reserving a benefit to himself till death—Wagf render- 
ed OTAR, of Imam Muhammad preferable to that of Abu 
Yusuf. 

Where a iMobammedan lady and her husband executed a deed, 
purporting to be a wagf of a house belonging to them, in favour 
of a mosque managed by punches, and the mwag:fs 1eserved to 
themselves the right of residing in the said house up till their 

|. death after which the punches were to manage the property and 
spend its income on the mosque and it was found that after the 
lady's death, the husband left the house, cld, that the wagf “was 
invalid under Mohammedan Law. Muhammad Asisuddin Ahmad 
Khan v. The Legal Remembranclr to Government, N.-W. P. and 
Oudh, I. L. R., 15 All., 321, fo/lqgped. Abdul Kadir v. Salima, 
I. L. R, 8 All, 149 and Zzkami Mia v. Sukh Lal Poddar, 
I. L. R., 20 Cal., 116, referred to. 

[Per PULLAN, J., ASHWORTH, J. dissenting.— The deed was in 
substance a testamentary wagf which could not come into opera- 
tion until the death of the mag:f and it was invalid because the 
wagf being in the name of a mosque, the wag:f reserved a hens- 
fit to himself.] 

SECOND APPEAL from a decree of E. BENNET ESQ., District 
Judge of Agra, reversing a decree of BABU ALAKH MURARI, 
Munaif. 

Musktag Ahmad, for the appellant. 

Mukhtar Akhmad, for the respondents. 

The following judgments were delivered :— 


PULLAN, J.—The plaintiffs who are-the managers of a mosque 
brought this suit for declaration that a certain house is wag/ pro- 
perty and not liable to be sold in execution of a decree against the 
original owner. 

The court of first instance dismissed the suit on the ground 
that the mwagf is invalid under Mohammedan law, but the lower 
appellate court reversed the finding and decreed the suit. 


The execution of a wagfnamah by Amiruddin and his wife 
Umda, on 28th May, 1912 is admitted, and they were fully com- 
pétent to make an endowment of the house to the mosque. We 
have only to consider whether the endowment so made is valid and 
complete under Mohammedan law. The document purports to be 
a cid of a house in the name of a certain mosque ünder the 


: * S. A. No. 873 of 194° 
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management of punches, represented by the present plaintiffs, but 
the executants were to keep their residence in the house up till 
their death, and after their death the punches were to have a right 
to manage the property and spend its income on the mosque.  Ín* 
commenting on the terms of the deed the learned District Judge 
states :— 2 


" It will be observed that the mayf was to take effect at once 
and the property became invested in the trustees at once, but 
the executants reserved a right of enjoyment during their life- 

` time ” 

It does not appear to me that tbis is a correct interpretation 
of the document. The learned Judge has himself agreed that the 
authority of Imam Muhammad is to be preferred to that of Imam 
Abu Yusuf. This is the view taken by this High Court in the 
case of Md. Astsuddin Ahmad y Legal Remembrances to Govern- 
nén N-W. P.(). Abu Yusuf makes simple declaration sufficient 
to create a valid wag/, but Abu Muhammad requires that the wagif 
should divest himself of possession. In the present case it is cer- 
tain that the wagsf did now divest himself of possession at once, 
though he subsequently after his wife's death, left the house in 
order to take up service. Nor did he appoint himself Mutawalii 
to manage the property in the interest of the mosque. Thus the 
learned Judge was compelled to fall back upon his second position 
that the wagf was rendered complete when possession was trans- 
férréd or abandoned by Amiruddin, and the plaintiffs began to 
realise rent on the property. 


Iagree with the lower courts that the authority of Imam 
Mubammad should be preferred generally to that of Abu Yusuf, 
and do not find that the Full Bench ruling of the Allahabad High 
Court, reported in Abdul Kadir v. Salima (*), lays down anything 
to the contrary. The proposition there enunciated was that when- 
ever the opinion of Abu Yusuf is supported by either Abu Hanifa 
or Imam Muhammad, that opinion should be accepted, not that the 
opinion of one should be preferred to that of the others. 


In my opinion there are two points which are fatal to the accept- 
ance of the deed in suit as being a valid and complete wagf. In 
the first place, it is of the nature of a testamentary wagf which 
would only come into effect on the death of the wagif, and Amir- 
uddin is still alive. I am not of opinion that the removal of Amir- 
uddin from the house accelerated the operation of the deed, and is 
equivalent to his death. In the second place, the deed is a wagf 
in favour of a mosque, in which the wagif has reserved to himselt a 
benefit in fact he has stayed the operation of the wagy so that he may 
have full enjoyment of the property during his lifetime It is true 
that the Musalman Waqf Validating Act (IV of 1913) accepts 

(1) [1898] L L. Ra t5-All., 32t, (2) [1886] I. L. $., 8 AIL, 149. 
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the opinion of Abu Yusuf that the wagif may derive personal 
benefit from a wagf, against the opinion of the other authorities, 
but this is not the case-when the: wagf is created for.the benefit 
‘of a mosque. On this point the Mohammedan lawyers are unani- 
^ mous. (Tyabji’s Principles of Mohammedan law, section 515). 

For these reasons I would hold that the deed executed was in 
substance a testamentary wegf which could not come into oper- 
ation until the death of the magif,.and that it was invalid as such 
because the tvagf being in the name of a mosque, the wagif reserv- 
ed a benefit to himself. 

ASHWORTH, J.— I concur with the finding on the ground that 
according to Imam Muhammad actual delivery of the wag/ proper- 
ty to the Mutawallis is a condition precedent of the wagf taking 
effect and on the ground that we have been shown no decision of 
this Court which dissents from the view expressed in Muhammad 
Asisuddin Ahmad Khan v. The Legal Remembrancer to Ggetrn- 
ment, N-W. P. and OudA (*) that the authority of Abu Yusuf is 
to be postponed to that of Imam Muhammad's. This decision pur- 
ports to follow a Full Bench decision, of the Calcutta High Court 
in Bikant Mia v. Sukh Lal Poddar ("). I have examined that deci- 
sion of the Calcutta High Court but cannot find that it expressly 

'gtates that Imam Muhammad is to be preferred to Abu Yusut 
but indirectly this decision appears to have followed Imam Muham- 
mad and there have been other decisions apparently preferring the 
authority of Imam Muhammad even though they do not expressly 
state that he is a superior authority for this province to Abu Yusuf. 
The case has not been argued before ug ina manner which would, 
I think, justify a refusal to follow tbe decision in 15 Allahabad or 
would justify our putting the matter up before a Full Bench of this 
court. 


If, however, the question were res os the contrary opinion 
of Mr. Amir Ali would require to be given due weight. In his 
Student's Handbook on Mohammedan law, 1925, which is later 
than the last published edition of his larger edition of Mohammedan 
Law, he expresses, on page 158, the opinion that Infam Muhammad's 
view is not recognised "among the Hanafis of India and this is 
the view which he expressed in his dissentient gue: in the 
case referred to in 20 Calcutta. 

I am not disposed to concur with my eather Pullan in the 
view that the wagf deed should be construed as a testamentary 
deed, that is to say, as postponing all effect of the dedication until 
the wagsf's death. As I read the deed, it came into effect at once 
although the person nominated as managers were not to exercise 
management until after the testator's death and the executants 
were to reside in the house until their death. If the deed were 

5. (D [1893] T. L. R., 15 All, 321 at 323. 
(2) |1:8923].I. L, R., 20, Gal.. 116. 
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testamentary, it should have expressed that the deed of dedication 
(and not merely the diréction as to management) was not to take 
effect until the wagif’s death, and, again, if it were testamentary, 
there would be no need to reserve to the wagsf a right of residence 
in the house until his death. : 


Nor again do I fmd sufficient authority for the statement that 
there can be no reservation when the wagf is in favour of a mosque. 
It is true that Tyabji, on page 640 of his Mohammedan Law, 2nd 
edition, states that even according to Yusuf Ali when a mosque 
ig the object of the “waqf”’ the wagif cannot be a beneficiary. But 
in the light of Amir Ali's Students' Mohammedan Law (referred 
to above), I take this to mean that the wagtf cannot be a bene- 
ficiary where someone else is appointed manager from the date of the 
vagf. For on page 156 of this handbook, paragraph 41, Amir Ali 
(who considers Abu Yusuf supreme authority in India and Imam 
M mad no authority therein, see page 158 note) says : "Under 
the afi Law, a wagtf may constitute himself the first beneficiary 
of the trust, and if he does sophecan lawfully reserve the benefit 
for himself or partially.” He makes no distinction in the case of 
a building dedicated as a mosque and a fortiori no distinction in 
the case ota building dedicated to, and not for a mosque, as is the 
case in the present suit The deed I construe to be one where 
no curator has been appointed to function during the lifetime af 
the wagif and, consequently, the office could appertain to the wagif 
qua guagif ; and he could reserve the use to himself. 


“On the sole ground therefore that I am not prepared to dissent 
from the decision of two Judges of this Court in 15 Allahabad to 
the effect that Imam Muhammad is to be preferred as an authority 
to Abu Yusuf,Iconcur in the order of my learned brother and 
would allow this appeal. 


By THE CourtT.—Order of the Court is that this appeal is 
allowed with costs throughout and restore the decree of the court 
of first instance. 

Appeal allowed. 


BABU RAM (/udgmrent-debior) 
versus 


INAMULLAH (Decree-holder) .* 


Civil Procedure Code, Order 21, rules 69, 90—Sale—Adjournment of—~ Date 
and hour to be clearly announced to the public— Failure to do so— 
Material irregularity. i 


The provision regarding the publication of the day and hour 
of an adjourned sale, in Order ar, rule 69, must be strictly 
observed by the subordinate courts. The hour is only of slightly 
less importance than the day and ought to be clearly announced 
to the public. i : 


*F. A, F.O. No. 32 of 1926. 
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Mahabir Prasad Singh v. Dhanukdhari Singh, 1. L, R., 31 Cal., 
815 (P. C.), referred to. 
First APPEAL from an order of MaULVI SAYED IFTIKHAR 
HUSAIN, Subordinate Judge of Budaun. 


Panna Lal, for the appellant. 
Harnandan Prasad, for the respondent. 
The judgment of the Court was delivered by 


Wa su, A. C. J.—It is unfortunate that this Court should be 
compelled to interfere twice after an interval of more than one year 
with the order of the Court below, but we feel that we have no 
alternative in this case and that there ought to bea fresh sale. 
There are several unsatisfactory features about the case. First 
the property is valued at Rs. 1,000 in the sale proclamation. The 
judgment-debtors originally gave over Rs 12,000 for it. Some shops 
have collapsed and some buildings are obviously dilapidated. This 
would depreciate the value of the property very rauch, axffthe 
Judge in this case says ‘it can hardly be worth more than half’, 
which would be Rs. 6,000. He then goes on to say that in his opinion 
the property would be worth a little more than Rs. 3,000. This is 
rather a big jump from Rs. 6,000 but it explains a specific finding 
by the Judge that the property fetched a low price and the 
judgment-debtors"have sufferéd The low price was Rs. 1,550, and 
therefore the figure in the sale proclamation was too low. Whena 
fresh sale proclamation is issued, this matter ought to be carefully 
considered by the Court below. i 


The next point is .that the provisions of Order 21, rule 69 were 
ignored. The rule distinctly says that the sale shall be adjourned 
to a specified day and hour. In the ordinary way those are the only 
two important things to be known, after the property: has been 
properly advertised by a sale proclamation. It is admitted that no 
hour was fixed on this occasion. The learned Judge says this is a 
thing which is hardly ever done by the Courts and elsewhere it is 
said ‘it is more honoured in the breach than in the observance’. 
We can only say that this honoured breach must gfop. It is a very 
serious matter. The hour is only of shghtly less importance than 
the day and ought to be clearly announced to the public, and we 
think it right to draw the attention of the English Judge to this 
matter, with a view to intimating to the Courts below that this 
provision in the rule must be followed. The learned Judge himself 
attaghed importance in his judgmentto the hour of the adjourned 
sale, but he attributes to proposing purchasers a knowledge that the 
sale would .take place at the same hour. Why would-be purchasers 
should be supposed to know this, when the rule says that the hour 
is to be specified in the order of adjournment, it is difficult to 
follow, unless would-be purchasers must be taken to know that tpe 
Subordinate Courts invariably break the rules in the Code which 
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` direct them how to conduct de SN. But in this particular 


instancé, if it be tbe fact that the would- be purchasers knew that 
the sale would take place at 12, there could hardly have been any 
body of persons in Budaun on ‘that day who were more surprised 
and deluded by the difference between ‘the artual facts and what 
they were supposed to know, because, although according to the 
learned Judge, by the practice of the Courts the rale ought to take 
place at 12, and everybody in Budaun ought to know that it would 
take place at 12, the sale officer did not arrive till 3. How it happened 
that there were ten bidders still left at 3 o'clock for the sale, which 
everybody knew was going to take place at 12, is a matter which 
is left: somewhat mysterious. But the learned Judge has not had 
the courage of his opinions in holding that the appellant ought to 
bave called the purchasers who were misled by the time of the sale 
taking place, when he himself holds that everybody ought to have 
known it. 


“Onder the circumstances, closely following the direction.con- 
tained in the decision of the Privy Council, to which we have been 
referred, namely, Mahabir Prasad Singh v. Dhanukdhari Singh (`), 
we think that we, differing frofn the lower Court, are bound to draw 
the inference that, assuming that the learned Judge is right when 


‘he says that the property fetched a low price, the real explanation 


of thatlow price is the breach of the law, and the muddle and 
misdirection to the proposing purchasers which was allowed to take . 
place about the hour of the sale. 


Now without direct evidence, a strong clear case is required to 
establish, the connection between the irregularity and the inadequate 


` price. In our opinion the circumstances in this case are strong and 


leaye no doubt as to the proper inference which ought to be drawn: 
We are ‘confirmed in this view by the fact that an experienced 
Judge, on a previous occasion, although for somewhat unusual 
reasons, which did not àpprove themselves to this Court, was 
satisfied that the sale was not a fair ‘one, and ought to be set aside. 
We will leave the costs of this appeal to abide the result of the gale ~ 
in this way, if the price fetched is more than Rs. 1,550 the judg- 
ment-debtor must have his costs. If it fetches only Rs. 1,550 ora 
smaller price, each party must pay his own costs of this appeal. 


Appeal allowed. 
(1) [1904] I. L. R., 31 Cal, 815. 
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Evidence Act, section 02, proviso 3 and Negotiable Instruments Act, seciton WALSH, 
46— Provisians of, no substantial difference between—Promissory note A C. ]- 
not to be effective until some condition fulfilled — Fvidenee by signatory— 
-When admissible. 
Where the defendant, in his evidence in support of defence, 
desired or attempted to prove that a promissory note signed by 
him in plaintiff’s favour was not the substantive liability such 
as it would be if given for a loan or for the payment of the price -~ 
of goods sold and delivered but was a collateral undertaking or 
recognition of liability arising out of another contract in the 
nature of partnership transaction under which he had becoffÉ ar 
swerable to plaintiff for the amount set out in the note which 
., represented plaintiff's share of thÉ capital in the partnership when 
B it came to be dissolved, Ae/d, that this evidence was not only ad- 
missible but was precisely the class of evidence contemplated by 
the provision in section 45 of the Negotiable Instruments Act and 
in section g2 of the Evidence Act. Si Ram v. Sobha Ram 

~o Gopal Rai, 20 A. L. J. R. 315, dissented from. New London 

1 Credit Syndicate v. Neale, [18581 2 Q. B. D., 487, followed. 

Š There is no difference in substance but only in illusgaton | 
and application between the provision in section 46 of the Nego- — | 
tiable Instruments Act and proviso 3 to section 92 of the Evidence E A 
Act. " : 

SECOND APPEAL from a decree of A. G. P. PULLAN ESQ., ` 

District Judge of Moradabad, confirming a decree of BABU HANU- 

- MAN PRASAD VARMA, Subordinate Judge of Bijnor at Moradabad. 

Peary Lal Banerji ond Narmadeshwar Prasad Upadhiya, 

for the appellant.  * 

G. W. Dillon and Sir Tej Bahadur Sapru, for the respondents, 

The judguient of the Court was delivered by ° 

WALSH, A. C. J.~-This is a second appeal which raises a very Walsh, 

nice point of evidence, or rather the admissibility of evidence, ` 
a point which is constantly arising in various forms, and about 
which there is really a good deal of authority, both in the English 

`> repgrts and in the Indian reports. x 

. Theappealis brought by the defendant, whose defence has in esti * 

`A sub&ünce been struck out, on the ground that he has not been allowed’ , 
to prove.his real case, because it has been held against him that 
his real case consists of evidence which is rendered jn&üdmissible A 
by section, 92 of the Evidence Act. Enasmuch. ag thé learged ` 
. * S. A. No. 1916 of 1925 , E: 
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District Judge, who is now a member of this High Court, followed a 
reported decision, which seemed to be in point, by two Judges of this . 
High Court which was undoubtedly binding upon him, he naturally 
decided in the way that he did We are not making any complaint, 
—Aand the existing ‘practice is perhaps intelligible—but as a matter 
of fact it is extremely embarrassing to have to decide the admissi- 
bility, or otherwise, of a fundamental piece of evidence, tendered 
in support of defence, when one has only the vaguest idea as to 
what that evidence is. It is not only embarrassing but also 


"dangerous to the parties, because if the court of appeal is com- 


pelled to interfere and order either a new trial, or further evidence 
to be taken, there is great temptation to the party tendering the 


~ evidence, so to frame his evidence as to fitit into the propositions 


which have been extracted from the court of appeal. It is perhaps 
necessary therefore to utter a word of warning to the court 
which wil have to take the evidence again in this matter, that 
a su@efantial variation from the original statements tendered, or 
attempted to be made, at the first hearing, should be regarded with 
suspicion: but at the same tifne it is desirable to utter a warning 
that that suspicion ought noj to be allowed to rest upon evidence 
which is additional and is really only developing the point which 
the defendant all along desired to make. A further warning 
seems necessary, owing to the old complaint of thelack of training 
in precise pleadings, and the vague and inartistic way in which 
pleadings are allowed to pass muster in these provinces, it -would 
be*urtjust, as this Court has said scores of times, to apply a rigid 
standard of scrutiny to a pléading which, however clumsily, was really 
endeavouring to set up the real defence, and is not flagrantly incon- 
sistent with the story which the party attempts to support by his 
evidence. In a case of this kind itis true to say that whatever 
instructions are given to the pleader in the initial stages of the 
case, when the pleadings have to be framed, nobody really 
knows what the case of either side is until the matter comes into 
court; and, as a matter of strict justice, the fault, where 
the court has to deal” with a vague and clumsy attempt in a 
pleading to setup a definite defence, is not entirely on the 
shoulders of the defendant and his pleader. The law has, for 
ercellent reasons, and as the result of long experience, provided 
machinery by which the other side, if there is doubt, prolixity, or 
vagueness about the pleading, may apply to the court for an 
order for particulars, and the plaintiff in this case could 
undoubtedly have applied to the court to direct the defendant to 
give further and better particulars of the defence sought to be set up 
under paragraph 3 of the further pleas. We recognise, however, 
that this machinery, valuable though it is for the purpose of clearing 
ground before the parties come into court, is almost wholly ignored 
inghe proceedings of the trial courts, and little or no notice is taken 
of it until the unfortunate court of appeal is asked to disen- 
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tangle the knot into which the case has tied itself for lack of ade- 
quate preparation. P 
The question of law which we have to determine, turns upon 
the true application: of two sections of the codified law, and we 
think we should be doing less than our duty, indeed we have no 
right to interfere with this decision at all, without expressing our 
disagreement with the legal position which has been taken in the 
matter up to this moment, giving our reasons for so doing, and 
stating what we believe to be the law applicable to the evidence. 
The two sections are section 46 of the Negotiable Instruments Act 
and section, 92 of the Evidence Act. Possibly, owing to the 
unfamiliarity of the ordinary courts with cases relating to bill trans- 
actions, the point has been discussed in the case before us, and 
other authorities which have been cited, as depending' solely upon 
section 92 of the Evidence Act. There is really no difference in 
substance between the two provisions, but at any rate in Eamlish 
business transactions the question arises far more often in relation 
to negotiable instruments, or prorfissory notes, than in relation 
to any other documents, and is easier to expound and easier to 
apply in relation to such documents. It must be borne in mind 
that the liability in relation to a promissory note, or negotiable 
instruments, attaches by or from delivery, and section 46 of the Nego- 
tiable Instruments Act provides that as between the parties tó an ins- 
trument (that means tosay, the immediate parties) 1t may be shown that 
-the instrument was delivered conditionally, or for a special purpose 
only, and not for the purpose of transferring absolutely the property 
therein. There really should be no difficulty in applying this simple 
provision. A note is sometimes given as, what is described as, colla- 
teral security. The term ‘security’ is misleading because a note of 
band conveys no higher security than the personal liability of the 
executant—but it is a collateral liability, and arms the creditor with 
conclusive documentary evidence of the loan, for the recovery of 
which nonetheless he might sye even if he had no document at all; 
and in a case in which A lends B a thousand on a verbal promise to 
repay on demand, and a day or two afterwards Begives A a promis- 
sory note for a thousand, as what is called ‘ collateral’ security, it is 
clear law that if after B repaid the thousand to A, A put the pro- 
missory note in suit, it would be open to B to set up the true story 
under section 46, and to show that he gave the promissory note 
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conditionally, or for a special purpose only, namely, as a document , 


on* which the plaintiff could sue in the event of B failing to pay the 
loan, or fulfil his verbal promise. Another illustration is that of a 
signature upon a bill given by a guarantor. A guarantor, or surety, 
is always able under section 46 to show that he put his name upon 
the bül merely as a guarantor for the debtor originally liable, and 
received no consideration, and that may be a matter of the utmost 


importance, *because a surety has defences open to him, which are - 
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not open to the debtor. If the creditor gives the debtor unreason- 
able time for payment, so that the position of the surety is altered, 
the surety may set up in defence that he is discharged by the credi- 
tor having given time to the debtor, and he could not do that unless 
he could show under this section that he signed only in the capacity 
of a surety. In the great majority of cases nobody can tell by 
looking at the bill whether the names are the names, for example, 


-of three joint debtors, or of three persons who have ‘accepted 


different liabilities. Similarly it may be shown that the instrument 
was delivered conditionally, that is to el as a collateral undertaking, 
given to the creditor, to be enforced only in the event of the debtor 
failing to discharge some contemporaneous undertaking. There is, 
as we have said, no difference in substance but only in illustration 
and application between the provision in section 46 of the Negotiable 
Instruments 'Act, and proviso 3 to section 92 of the Evidence Act. 
Proviso 3 of section 92 of the Evidence Act runs as follows :— 
~“ The existence of any separate oral agreement constituting a 
condition precedent to the attaching of any obligation under any 
such contract may be proved’’. 

Applying that to the illuftrations which we have given, and 
bearing in mind that the attaching of an obligation under the Negoti- 
able Instruments Act is delivery, it is quite consistent with section 
92 of the Evidence Act that the signatory to a bill should be able 
to prove by oral evidence that the condition precedent at the time of 
the making of the bill, or the delivery of the bill, was that it should 
merely be a record of a collateral liability against the failure of some 


other undertaking. 


Applying these considerations to the defence set up in this case, 
it appears to us, after hearing such evidence as the defendant gave, 
not apparently in the ordinary course of the trial, but under the 
exceptional procedure of an examination conducted by the court it- 
self by way of anticipation and the wholly vague allegation in para- 
graph 3 of the defence, that the defendant desired to prove, or was 
attempting to prove that the promissory note in question was not the 
substantive liability such as it would be if given for a loan, or for the 
payment of the price of goods sold and delivered, but was a colla- 
teral undertaking, or recognition of liability arising out of another 
contract in the nature of a partnership transaction under which the 
defendant had become answerable to the plaintiff for the sum of Rs. 
2,100, set out in the note, which represented the plaintiff's share of 
the capital in the partnership when the partnership came to be 
dissolved. 


The defendants’ statement to the court, roughly, was that he 
had bought or entered into a bargain and sale for the purchase of 
certain springs in Lahore some time in May and that being unable 
fo But up the whole amount of the price, which of course would be 
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the working capital in the business of. selling these springs and iron 
things ata profit, he approached certain persons to come in as 
partners. He had deposited, he says, a thousand rupees to bind 


the bargain and to secure delivery, and had secured a person named , 


Maula Baksh to come in as a partner, and presumably to provide 
capital. The story was very sketchily told, and was not extracted 
from him by anybody. He went on to say that the plaintiff joined 
in the spring transaction only for Rs 2,100. He gave the plaintiff 
no receipt. It only appeared in his account-books, but either at 
the request of the plaintiff, or in the ordinary course of events, as 
would be expected between two business men, it was considered 
right that the plaintiff should have some document which he could 
use as, what we have described as,a collateral liability, or which 
he could produce as conclusive evidence of his share in the partner- 
Ship capital, or which when dissolution came and there were 
substantial profits to be divided, he could tender as the mark of his 
claim in the distribution. The defendant distinctly stated, "he 
meant by what be appears to have said, that the promissory note 
was executed by him, which means given to the plaintiff to repay 
the sum of Rs. 2,100 which the plaintiff had paid towards the total 
sum necessary for purchasing the goods through him, the defendant, 
who was conducting the negotiations for their purchase and delivery 
from Lahore. - We have not the slightest hesitation in holding that 
such evidence ig not only admissible, but is precisely the class of 
evidence contemplated by the proviso, which we have only partly 
cited, in section 45 of the Negotiable Instruments Act, and in 
section 92 of the Evidence Act. We might emphasize an expression 
in section 46, to which we have not hitherto adverted, namely, that 
it may be shown that the instrument was delivered not for the 
purpose of transferring absolutely the property therein. It isa 
significant feature of the evidence and cannot be altered as the 
result of any observation which we make in this judgment, that the 
defendant alleged that he deposited the money necessary for secur- 
ing the goods in Lahore on the 21st of June, 1921. That may not 
he 80, but it is a significant fact that the promissory note in question 
is dated the 15th of June; that is to say, before the actual liability 
of the defendant towards the plaintiff in the partnership transaction 
had become crystallized The moment the money was handed over 
by the plaintiff to the defendant, the defendant became entitled to 
restore it if the transaction fell through; but if the transaction 
went through, the plaintiff would have no claim upon the defendant 
until'the partnership was dissolved, and it does seem to support 
the defendant’s case, with regard to the preliminary deposit of the 
money in Lahore and the negotiations for the purchase which were 
taking place there, that the promissory note should have been dated 
the 15th of June. 


The courtg below followed the decision t atwo Judge Bench 
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of this Court, Sri Ram v. Sobka Ram Gopal Rai (+). No argu- 
ments aře set out in the report, and section 46 of the Negotiable 
Instruments Act was not even referred to. We doubt whether we 
„should have come to the same decision as that Bench did on that 


Ram PRasap occasion, but we desire to make it plain how we think authorities, 


y». 
GOBIND 
PRASAD 

Walsh, 
4. C.J. 


which seem to be inconsistent with the view which we take, ought 
to be dealt with. The point of law, as we haye said, in this case 
is clearly statutory. We bave no authority to vary the language of 
the statute, or to attempt either to alter or defeat its plain, meaning. 
We have to apply it There are cases where ambiguous expressions 
in statutes give rise to fundamental differences of opinion. But 
where an authority is cited merely as an illustration of a par- 


~_ticular application of language in a statute, which is not in dispute, 


one can only say that a decision in such a case ig not necessarily 
binding in another case. Circumstances alter cases, and we hold 
that we are free to apply what we understand to be the plain 
EnfMish of the statute to the circumstances of this case, without 
regard to the fact that in angther case a Bench of this High Court 
applied the same language to circumstances apparently similar ina 
different way. Whether thest observations would be any assistance 
to any subordinate court, which was invited fo decide or distinguish 
between the decision we are giving today and the decision in the 
Allahabad Law Journal, we are unable to gay, and therefore we. 
will go this much further and say that if there is pronounced incon- 
gistency between oar decision and that decision, we do not hesitate 
to “say that that decision was not correct. If anybody should feel 
a difficulty in applying the provisions of these two sections, he can- 

not do better than study the decision in Mew Londun Credit 
Syndicate v. Neale (*). The law in England and the law in India 
jn this matter does not differ. There was a simple bill of exchange - 
for rro pounds. There the contention was that, at the time the 
bill was accepted, an oral agreement was made, and was relied upon 
by the defendant, that if the defendant could not meet it at maturity, 
the drawers would renew it. The first observation is that that defence 
appears to be an attempt to vary the terms. The internal pre- 
~visions of the bill were that it should be payable on a. certain date, 
and an oral agreement that it should not be payable on that date 
but some other, looks very much like an attempt to vary the sub- 
stance of the bill. The importance of the case is that Mr. Justice 
Darling, who tried it, believed the defence. Whether the evidence 
was objected to or not, it probably was, it was received and acted 
upon by the learned Judge. He held that the defendant's gtory. was 
true and that the negotiation of the bill by the holders, which 
of course would put it in the hands of a third party, who could sue 
upon it, was in breach of good faith and a trick upon the defendant, 
having regard to the agreement that it should be renewed at 
Maturity. The point of law therefore arose in the most concrete- ` 


G) [rgsa] s0 A. L. J Ku 315. (a) [1898] VaL IQR, Du 487. 
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form. There was a finding by an experienced Judge that the defence 
was true, and that the plaintiffs had agreed not to negotiate the 
bill, not to enforce it, but to renew itat the date of maturity ; and 
therefore if that evidence, which was accepted, was admissible 
by law the plaintif's suit failed; the old cases were cited in argu- 
ment, including Pim and Campell, and the Court of Appeal held 
that it was inadmissible, because it was an attempt to vary the 
liability. The case is valuable because it contains two clear state- 
ments by two great commercial lawyers, which enable anybody who 
takes the trouble to study them, to guide his course without pos- 
sibility of mistake. Lord Justice A. L. Smith said at page 490: 
"If the evidence be to the effect that the document is only 
delivered as an escrow (which means to say, a provisional 
liability) or that it is not to, take effect as a contract until some 
condition is fulfilled, it is admissible. But that is nof this case”. 
Lord Justice Vaughan Wuliams, on the next page of the Tor m said 
this: 


" For lawyers practising under the old systém of pleadiug there 

was a convenient test in these cases as to whether the oral 

.evidence, which it was sought to give was admissible. If the 

evidence were such as would support a plea of the general issue 

in an action of contract like sow est factum, thal is to say, if it 

amounted to showing that, though the defendant signed the 

instrument, Ke signed on the understanding that it should not 

be an effective instrument until some condition was fulfilled, 

then it was admissible ”. čo 

If in this case the truth really is that the defendant gave this 

promissory note on the understanding that it should be an. effective 

instrument, if and when the liability arose upon his part to restore 

to the plaintif his share of the capital that evidence would in 

accordance with ‘that s d of the statute law in India be 
admissible. 


We would only repeat that the court to which we propose to 
refer the issue will of course in taking the additional evidence, which 
will be necessary, do so with great care and be careful to see that 
in substance advantage is not taken of this decision &y the defendant 
and his witnesses to trim their case according to what they now 
- understand to be the admissible aspect of it in the view of the law. 
We think that on the whole it would be to the interest of the parties 
if we retain centrol of the’ case, and therefore we refer an issue to 
the lower appellate court under Order 41, rule 25. We direct the 
follofing alternative issues:—(1) Was the promissory note in suit 
given to the plaintiff in discharge of an existing debt for past 
consideration or for the purpose of transferring absolute property 
therein to the plaintiff, or (2) was it given asa collateral security 
or undertaking only to be enforced if and when the defendant 
became lidble to refutjd or pay to the plaintiff-the sum of Rs. 2,108 
as the result «of their joint undertaking? . The parties will be at 
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liberty of course to give further eyidence and the usual ten days 
will be allowed for objections, and the Judge will be at liberty, if he 
finds himself unable on a consideration of the whole evidence, to 
answer either of these issues definitively, to set out in a separate 
statement what he believes to be the true facts. 


Issues remitted. 


AHMAD HAKIM (Plaintiff) 
VET SMS 
MOHAMMAD HIKMAT-ULLAH AND OTHERS (Defendants) .* 
Mohammedan Lam— Suit for bre-emption — First demand followed promptly 


why a second,in presence of witnesses and vendees— Wriinesses not asked 
to bear lestimony— Omission tmamaterial. 


Where in a suit for préemption, under the Mohammedan Law, 


the plaintiff made the first demand as required by law, in the * 


presence of two witnesses, and then taking these witnesses to 
the vendees, made a second demand, also referring to the first 
one, Ae/d, that the omission on the part of the plaintiff to ask 
the witnesses in express terms to bear testimony was not fatal. 
“Ganga Prasad v. Ajudhia Prasad, 2 A. L. J. Rz, 682, referred fo 
and .Sad:g Ai: v. Abdul icis Khan, a1 A. L. J. R., 109, distin- 
guished.. 


SECOND APPEAL from a decree of BABU GANGA NATH, First 
Subordinate Judge of Moradabad, reversing a decree of MAULVI 
Riaz-UDDIN AHMAD, Munsıf of Amroha. 


Sarkar Bakadur Jauhari, for the appellant. 
Mohammad Husain, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit- 


for preemption, under the Mohammedan “Law. There were two 
rival suits, one o ; 
fore us, We are here concerned with the suit brought by the plaintiff 


Hakim-Ullah. The court of first instance believed the plaintiff's ` 
evidence which was tothe effect that as soon as he heard of the + 


sale he shouted out “I am the preemptor and I demand pre- 


emption". After that he took two witnesses, Muhammad Ibmhim zs 


and Munshi Farhat-Ullah, who were presentat the time when 


he made the first demand, tothe diwan-khana of the vendees, ande., 


addressing all the vendees he made a second demand in the 


idllowing words :— s 


.à 


which stands dismissed and has not come up be- ' 


4 


A 


QUI 


e "I am the pre-emptor, and I demand preemption from áll 
1 * S. A. No. 1123 of 1935 e. a a A 
D e. E . cU 
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of you. As soon as I heard of the sale there and then P fulfilled 
the condition of pre-emption. After deducting the price of the 
matetials which you have realised I would pay the price in 
full. Please take it from me and execute a sale-deed."' 

The learned Munsif held that the plaintiff had, in making his 
second demand, referred to the first demand, and that inasmuch 
a3 he had taken the witnesses with him it was not necessary for 
him specifically to ask them to bear testimony. 

The lower appellate court has come to a contrary conclusion. 
Relying on the case of Ganga Prasad v. Afudhia Prasad (+), it 
has held that the omission of the plaintiff to invoke the witnesses 
is fatal In our opinion this view was nof correct. In the case 
relied upon by the lower appellate court the plaintiff had neither 
taken the witnesses with him to the spot nor had he asked them 
to be witnesses to the demand. These persons simply happened 
to be persent at the time when he made the second demand. It 
was, therefore, held that the second demand was invalid. In-“the 
present case the plaintiff had actually made the first demand in the 
presence of the witnesses and had asked them toaccompany him 
to the vendees in order that a second demand might be made in 
their presence. They both stated that they heard the second de- 
mand being made and their attention was attracted to it. The mere 
omission to ask them in express terms to bear testimony would, 
therefore, not be fatal. 

The learned counsel for the respondents relies on the casg of 
Sadiq Als v. Abdul Bagi Khan (*). That case, however, is clear- 
ly distinguishable, inasmuch as there the main point considered 
was that in making the second demand no reference whatsoever 
had been made to the first demand. All the authorities quoted in 
the judgment referred to cases where at the time the second de- 
mand was made no reference whatsoever was made to the first 
demand. A mention of the first demand is necessary in order to 
inform the vendee that it was promptly made as required by law. 
That is not so in the present case, for here a reference to the first 
demand was in fact made. 

Only two points were raised before the lower oce court ; 
one was the question of law which we have just disposed of, and 
the other was the question of the amount of the sale consideration 
which has not been decided by that court. We accordingly allow 
this appeal and set aside the decree of the lower appellate court, 
but before passing a final decree we call for a finding on the ques- 
tion of the consideration under Order 41, rule 25. ` 

Appeal allowsd. 


(1) n 


2 A. 
(2) [1923] a1 A. 
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LÀ 
PRIVY COUNCIL 
civiL '"BARKATUNNISSA BEGUM (Defendant) 
1927 verfus 
February, 10. DEBI BAKHSH AND ANOTHER (P/aimiiffs).* 


* GERD Contract Act, section 16— Undue influence — Borrower in seed of 
PHILLIMORE money— Whether money-lender in position fo dominate will of borrower 


LORD — Pardanashin twooman—Execution of deeds by—Onus and standard 
SINHA, 
LORD of proof, 
BLANXS- The mere fact that the borrower (a Pardanashin lady in tbis 
SRM case) js in need of money does not put a money-lender, to whom 
IR JOHN 


she applies for an advance, in a position to dominate her will 
within the meaning of section 16 of the Indian Contract Act. 
=. Those relying upon deeds executed by Pardanashin ladies, it is 

not enough to prove mere execution on their part, it must further 
be shown that the deed was the free and intelligent act of the 
executant. Farid-un-nissa v. Mukhtar Ahmad, [1925] 233 A. L.J. R., 
1000, followed. f 

APPEAL from a decree of the High Court of Judicature at Patna. 

L. deGruyther, K. C. and B. Dube, for the appellant. 

A. M. Dunne, K. C. and S. Hyam, for the respondents. 

w elbe following judgment was delivered by 


Sir John Sik JOHN WALLIS.—This 1s an appeal from a decree of the 
Walls. ^ High Court of Patna varying the decree of the Subordinate Judge 
of Gaya, and giving the first plaintiff a mortgage decree as prayed. 
Debi Baksh, the first plaintiff, a minor, suing through his mother, 
the second plaintiff, as his guardian and next friend, and his deceased 
father, Chainsukh Mal, formed a joint Hindu family carrying on 
business as money-lenders and cloth merchants ; and the plaint alleged 
that the plaintiff's father had advanced Rs. 7,500 to the defendant 
from the joint family funds and taken from the defendant the 
mortgage sued gn, which is dated the 11th November, 1912, in the 
name of his wife, who was therefore joined as second plaintiff. The 
circumstances which gave rise to the transactions were stated as 
follows. In November 1906, it was alleged, the first plaintiff’s father 
had advanced Ra. 2,763 to the defendant, of which Rs. 2,500 was to 
bear interest at twelve annas per cent. per mensem, and Rs. 263 not 
to carry interest, in consideration of her granting him a Zarpeshgi 
. lease of certain lands for nine years at an annual jumma or rent of 
Rs. 263, of which Rs. 225, being 9 per cent. on the advance of 
Rs. 2,500, was to be retained by the lessee, and the balance of Ra. 38 
was to be paid to the defendant. Undera lease of this nature the 
Jpan of Rs. 2,763 would have been payable at the expiry of the term 
of nine years, and the lessee would have been entitled to continue in 
* P. C. A. No. 169 of 1924 . 
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possession on the same terms until it was paid. It was alleged, 
however, that in rgi1 the first plaintiff became desirous of surrender- 
ing the lease and recovering the loan for certain reasons, and that 
the defendant agreed to accept the surrender in consideration of the 
first plaintiff lending her Rs. 7,500 on mortgage at 15 per cent. and 
compound interest, out of which sum the first plaintiff was to be paid 
what was due to him in respect of the Zarpeshgi advance, Rs 2,374 
was to be applied in paying out an execution-creditor of the defend- 
ant, one Gendan Singh, and the balance was to be paid to the 
defendant, who required it for the conduct of suits which had been 
brought against her by Musammat Qamrunnissa, and by her against 
Amirul Hasan, her husband's nephew. It was further alleged that 
after discharging the Zaipeshgi debt and paying out the execution- 
creditor, the balance left, Rs. 2,647, was paid to the defendant in 
cash. 

The defendant filed a written statement in which after denyzig 
that she had executed the mortgage or that it had been executed as 
required by section 59 of the Transfer ef Property Act, she pleaded 
as follows: “ Your petitioner is a Pardanashin lady, and is quite 
illiterate. She has certainly no capacity to understand transactions. 
She has long been separate from her husband. Her son, Saiyed 
Ithad Hussan aZías Baratu, has gota weak intellect and is unable 
to enter into transactions. It has been admitted by the plaintiffs 
that Rs. 2,500 bore interest 12 annas per mensem. Had your 
petitioner really entered into transactions she would not certaimiw 
have agreed to pay interest at one rupee four annas per cent. per 
mensem on the said amount. From this it is evident that your 
petitioner did notcertainly understand transactions. The plaintiffs 
are not at all entitled to get interest at more than 12 annas per cent. 
per mensem even if the mortgage bond be proved to be genuine." 


Issues were framed on these pleadings, and the Subordinate 
Judge found on the first issue that the bond had not been duly 
executed as a mortgage, as he did not believe the attesting witnesses 
called for the plaintiffs, who spoke to seeing the defendant execute 
it. On the second issue he found that the consideration was proved 
as alleged in the plaint On the third issue he found that the 
defendant did not understand the terms of the bond and its legal 
effect, and that,they were not explained to her. On the fourth 
issue, whether the rate of interest and time of payment were 
unconscionable and penal, the Subordinate Judge observed the 
defenflant would not have executed the deed if she had 
had independent advice and it had been explained to her, and he 
further held that need for an advance put the plaintiffs ina 
position to dominate her will and that they had used it to obtain an 
unfair advantage. 


He therefgre refused to grant a mortgage decree or allow 
compound „interest at the rate in the bond, but gave the plaintiffs 


CIVIL 


1927 
BARKATUN- 
NISSA 
BEGAM 
». 

DEBI 
BAKHSH 
Sir John 

Walis. 


CIVIL 


1937 


BARKATUN- 


N158A 
BEGAM 
r. 
DEBI 
BAKHSH 





Sir John 
Wallis. 


316 PRIVY COUNCIL [A L. J. R 


a decree for the amount claimed with simple interest at 9 per cent. 


The plaintiffs appealed to the High Court, and Das, J., who 
delivered the judgment of the Court, found that there was not suffi- 
cient reason for disbelieving the witnesses who spoke to the exe- 
cution of the suit mortgage. Undue influence, he held, had not 
been proved The fact that the defendant wanted money was not 
enough to put the plaintiffs in a position to dominate her wil. He 
also found that the interest charged in the bond was not unconscion- 
able, as it was the usual rate of interest charged on that class of 
transactions. With regard to the fact that the transaction -was one 
with a Pardanashin lady, he held that the document had been duly 
yead and explained to her, and that it was a case in which it was 
not necessary that she should have bad independent advice. The 
only question was as to the rate of interest, and that he found was 
settled after negotiation with the defendant herself. The appeal was 
accordingly allowed, and the decree varied by giving the plaintiffs 
a mortgage decree. 

In their Lordships’ opinio& the finding of the Subordinate Judge 
that the mortgage was obtained by undue influence, on the ground 
that, owing to the defendant's need of money, the plaintiffs were in 
a position to dominate her will and used their power to obtain an 
unconscionable advantage was clearly erroneous. The mere fact that 
the borrower is in need of money does not put a moneydender, to 
whom she applies for an advance, in a position to dominate her will 
within the meaning of section 16 of the Indian Contract Act. The 
only questions then that remain for consideration are: (1) was exe- 
cution of the mortgage the free and intelligent act of the defendant ? 
and (2) was its execution by thedefendant duly attested by witnesses 
who themselves saw her execute it as required by section 59 of the 
Transfer of Property Act? 


As regards the duty of persons who take transfers from Parda- 
nashin ladies to show that they not merely executed the document, 
but that they understood what they were doing, the law has been 
laid down in numerous decisions of this Board, and most recently 
in the judgment delivered by Lord Sumner in Farid-un-misa v. 
Mukhtar Akhmad (*). 


In their Lordships’ opinion the way in which the present case 
should be approached is indicated in the following passage from that 
judgment. 

‘The mere declaration by the settlor, subsequently made, that 
she had not understood what she was doing, obviously is Sot in 
itself conclusive. It must be a question whether, having regard 
to the proved personality of the settlor, the nature of the settle- 
ment, the circumstances under which it was executed, and the 
whole history of the parties, it is reasonably established that the 

e deed executed was the free and intelligent act of the settlor or 
not. Ifthe answer isin the affirmative, those, 1elying on the 

(1) 52 I. A,, 342 at 350-351 ; 33 A. L. J. R, 1000 at 1006-7. 
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deed have discharged the onus which rests upon them. OI course, 
. fraud, duress, and actual undue influence are separate matters."' 
First of all, as to the transaction itself, it is said to have been so 
unfair that the defendant would never have entered into it if she had 
understood it, and therefore it may be inferred it was not explained 
to her. Instead of paying 9 per cent. simple interest on Rs 2,500 
under the lease, she was to pay 15 per cent compound interest on 
"Ra. 2,478-15-0 under the mortgage, and was alsotoallow the plaintiffs 
to take water from the lands which had been under lease to them 
for their own lands, which apparently were lower tban the defend- 
ant's lands. But, first, as pointed out by Das, J. the plaintiffs 
under the Zarpeshgi lease were not merely getting 9 per cent on 
Rs. 2,500; they were obtaining a lease at an annual jumma or rent 
which, after deducting the interest due to them, calculated at 9 per 
cent, only left Rs. 38 payable to the defendant, so that in substance, 
in consideration of this advance they were to enjoy the demised 
lands until the expiration of the term, and thereafter til repayment 
for an annual payment to the defendant of Rs. 38. As an advance 
on Zarpeshgi lease is more troublesome to the lender than,an 
advance on simple mortgage at 1$ percent compound interest, 
which, as found by the learned judges, are the usual terms of lend- 
ing money, itis not likely that the first plaintiff's father would 
have entered into the transaction unless he expected itto be at 
least as profitable as lending money on simple mortgage on the 
‘usual terme. 


-— 

If the transaction be looked at in another way, it is not the 
fact that the defendant has merely had to pay 15 per cent. com- 
pound interest instead of 9 per cent. simple interest. As against 
the increased rate of interest she immediately became entitled to the 
full rents and profits of the demised land instead of to the Rs. 38, 
which was all she was receiving under the lease. This would bea 
point which would be calculated to appeal to.a lady in the position of 
the defendant. 


It was also suggested that the plaintiffs wanted to give up the 
lease because they were making a loss. This was denied by the 
plaintiffs agent, Phulchand, whose evidence on this point is uncon- 
tradicted. It was only natural that after Chainsukh's death Phul- 
chund, his brother-in-law, who was in sole mànagement on bebalf of 
the first plaintiff, would have found it difficult to attend to the lease 
as well as to the family business. 


e. ` 

As. regards the right to take water there is nothing about 
it in the mortgage-deed or the plaint, and Phulchand, who spoke 
to it, was not cross-examined as to its extent. The plaintiffs 
had apparently been making a certain use of the defendant’s 
sources for their own lands without objection during the lease, 
and would have been in a position to go on doing so till the 
expiration of the lease. It is not show# that the cultivation of 
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CIVIL the defendant’s lands was in any way prejudiced thereby, and it 
E does not seem unreasonable for the plaintiffs to have-stipulated that 
they should have a licence to go on doing so during the continuance 
BARKATUN- of the mortgage which replaced the lease. On the whole there does 

RM not seem to have been any such unfairness in the plaintiffs’ terms 
as to make it likely that the defendant would have rejected them if 


they had been explained to her. 


1937 


DEM 

BAKBSH 
m s The plaintiffs’ evidence, however, is that not only were the terms 
pio of the deed repeatedly explained to the defendant, but that she 
' . took part in the negotiations and knew all about them.  [Their. Lord- 

ships then discussed the evidence and continued. | 
In their Lordships’ opinion the plaintiffs have discharged the 
onus of showing that the deed was the defendant's free and intelli- 
gent act Whe transaction when rightly understood, was com- 
paratively simple. The defendant was to get the further advance 
which she needed for the purposes specified and was to get back 
her lands and she was to execute a mortgage forthe full amount of 
her indebtedness bearing interest at 15 per cent with compound 
interest and yearly rests, the ysual terms for such transactions and 
to give the plaintiffs certain water facilities by which it is not 
suggested she was prejudiced in any way in the seven years which 
. elapsed between the execution of the deed and the filing of the 
plaint. The terms were negotiated between the plaintiffs and 
the defendant herself assisted by her son. There was no undue 
haste. The wasilbaki, which was given when the draft deed was 
prepared, is dated the 6th of November and the deed was not 
executed until the 12th. The draft was read over to her then, and 
the fair copy was read over to her when it was made a few days 
later, and was again read over to her before execution and there 
can be no doubt in their Lordships' opinion that she fully under- 

stood it. f 

The attestation has been duly proved in their Lordships’ 
opinion as already stated, and therefore the appeal fails and should 
be dismissed with costs and their Lordships will humbly advise His 
Majesty accordingly. 
: Appeal dismissed. 
Hy. S. L. Polak .—Solicitor for the appellant. 
Barrow, Rogers & Nevill Solicitors for the respondents. 
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LINGANGOWDA DOD-BASANGOWDA PATIL 
AND OTHERS (Plaintiffs) 


Uff sus 


BASANGOWDA BISTANGOWDA PATIL AND OTHERS 
(Defendants) * 
Civil Procedure Code, section rr, Exp. (6)—Jont Hindu familyp—Sust 
against or by managing member— Decision binding om other members. 
A decision in a suit by or against a leading member of a joint 
Hindu family acting either on behalf of minor members of the 
family in their interest, or if they are majors, with their assent, 
binds the whole family. Mata Prasad v. Nageskar Sakai, 24 
A. L. J. R., 1, referred to. 
APPEAL froma decision of the High Court of Judicature at 
Bombay. 


K. Brown, for the appellants. š 


ents. 

The following judgment was delivered by 

LORD PHILLIMORE.— Their Lordships have listened carefully 
to the argumenta of counsel for the appellants, but they are of 
opinion that on the first point, which, decided in the way in yhjch 
they propose to decide it, determines the appeal, the judgment of 
the High Court was right Their Lordships adopt their reasons. 
It was necessary fora decision in the previous suit that the Judge 
should consider what was the position in the family of the fourth 
and fifth defendants, now the present respondents, and he came 
to a very clear decision on the evidence, that not only were-they 
members of the joint family, but that they were in possession of some 
of the joint family property. It seems, therefore, to_be beyond 
doubt that the question has been decided in previous litigation be- 
tween the parties. That is the material part of the decision of the 
High Court, except with regard to one point whith was urged by 
counsel for the appellant, and to which their Lordships have given 
further consideration. The judgment says: “ It has not been urged 
asit was urged in the lower Court that the present plaintiffs, who 
are the sons of tbe plaintiff in that suit, are not bound by the 
decision." Counsel for the appellants says truly that nobody is 
ever precluded from raising a point of law, except where there are 
some other considerations which would make it unfair that he should 
raise it. But when he seeks to argue'it now, the answer is, that 
this was not a pure point of law. It depended very largely upon 
the facts. In the case of an Hindu family where all have rights, 
it is impossible to allow each member of the family to litigate tfe 

* P, C. A. No. 184 of 1924 
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same point over ‘and over again, and each infant to wait till he 
becomes of age, and then bring an action, or bring an action by his 
guardian before; and in each of these cases, therefore, the Court 
looks to the explanation 6 of Section 11 of the Code of Civil Pro- 
cedure to see whether or not the leading member of the family has 
been acting either on behalf of minors in their interest, or if they 
are majors, with the assent ofthe majors. In this case there is no 
question of majors. It seems clear that the plaintiff in the previous 
suit was acting on behalf of himself and his minor children to try 
to exclude a collateral branch from a share of the family property. 
If he had succeeded the judgment would have inured for the benefit 
of the children, and as he has failed, they must take the consequences. 
Their Lordships had occasion to comment upon and apply this 
explanation 6, in the case of Mata Prasad v. Nageshar Sakai (°). 

In their Lordships' view this appeal fails, and they will humbly 
advise His Majesty that it be dismissed with costs. 

Appeal dismissed. 
Douglas Grant & Dold.—*Solicitors for the appellants. 
T L. Wilson & Co—Solioitors for the respondents. 
G1) [1925] 52 I. A., 398 ; 24 A. L. J. R, 1. 





> HIGH COURT 


ALLAHABAD UNION BANK LTD, (IN LIQUIDATION) — 
IN THE MATTER OF 


UCT SUS 


JAGESHWAR PRASAD SHUKUL* 


Banker and customer—Customer’s money advanced as loans to borrowers 
pledging ornaments as security—Transactions entered in pass-book— 
Bank ın liguidation—Deposttor to be regarded as secured creditor. 


One /P deposited come money with a Bank and as a matter of 
agreement and practice, /P used to secure and send bor- 
rowers, willing to pledge ornaments by way of security, to the 
Bank, with a personal note. ‘lhe Bank would retain the orna- 
ments and advance //’s money on an interest of 12% per annum 
out of which /P received 9% and the Bank 3%. All the parti- 
culars of these transactions were entered in a pass-book givgn to 
JP by the Bank. A person desiring to redeem his ornaments 
would take a note from /P to the Bank and on,payment his 
ornaments were released. The Bank having gone into liquidation, 
held, that /P was in the position of a secured creditor and 
should rank as such. 

* In Company matters. 
* Misc. Case No. 340 of 1924 


VOL. xxv] HIGH COURT x 321 


Harendra Krishna Mukerji (liquidator) appeared in person ` 


for the Bank. 
The following judgment was delivered by 


MUKZERJI, J.—Mr. Jageshar Prasad Shukul states that the nature 
of the transaction between him and the Bank waslike this, Mr. 
Jageshar Prasad having some money to spare for investing in loans he 
handed over the money to the Union Bank and received a note-book 
in which it was stated thatthe money was for safe custody. Asa 
matter of agreement and practice, however, Mr. Jageshar Prasad 
used to seoure borrowers who would agree to pledge ornaments by 
way of security. The borrower was taken by Mr. Jageshar Prasad to 
the Manager ofthe Bank or he would go to the Manager of the 
Bank with a note from Mr. Jageshar Prasad. The ornament was 
kept by the Bank by way of security and money was'advanced on 
an interest of 12% perannum. Out of this interest Jageshar 
Prasad used to get 9% and, the Bank 3%. No money of Jageshar 
Prasad used to be lent out by the Bank without any security of orna- 
ments. Similarly when a man came to redeem his ornaments, he 
would either take Jageshar Prasad ¿to the Bank or take a note of 
his to the Manager of the Bank and on payment the ornament would 
be released. 


Mr. Harendra Krishna Mukerji, official liquidator, states that 
this is a correct representation of the transaction. Mr. Jageshar 
Prasad and Mr. Mukerji are also agreed that in the pass-book given 
to Mr. Shukul the book numbers of transactions by which mèy 
- was lent on security of ornaments used to be noted and afterwards 
a slip of paper used to be given to Mr. Jageshar Prasad on which 
were entered the particulars of the transactions of the loans entered 
into on his behalf by the Bank. s 


The question under the circumstances is whether Mr. Shukul is 
to be treated asa secured creditor or whether he should rank as 
an ordinary creditor of the Bank. " 


No counsel appears for Jageshar Prasad and I have heard 
Mr. Harendra Krishna Mukerji on behalf of the Bank. 


In my opinion Mr. Shukul is in the position of a secured credi- 
tor. The reasons are these. His money was not at the disposal of 
the Bank like that of any other customer. Jageshar Prasad's money 
was always secured on a pledge of ornaments and the transactions 
were, all -entered into with the consent and approval of Mr. Shukul. 
It is true that the ornaments over which the money of Mr. Shukul 
was secured did not belong to the Bank. But if we look into the 
spirit of the transaction we see that Jageshar Prasad had the 
security of ornaments and he could never lose his money so long as 
the ornaments were available. It is common ground that K 
Nath eventually disposed of the ornaments in a way detrimental to 
the interest oA Mr. Shukul but that doea not “make any difference in 
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principle. Kedar’s act was in breach of confidence. 
' Holding as I do that Mr. Jageshar Prasad is a secured creditor, 
I direct that he shall rank as such. No counsel is appearing and 
therefore there is no order as to costs. 





KALYAN (Defendant) 
: VET SHS 
DESRANI (Plaintiff ).* 


Agra Pre-emplion Act (XI of 1922) — Right of pre-emption’ under— When 
does not arise— Transfer by sale of a right lo be established by litigation 
—Vendor not in possession— When sale not pre-emphble. 


Per SULAIMAN, J.—A sale which is not in lieu exclusively of 
a cash price, or such price as can be definitely ascertained, is 
not capable of pre-emption, ` 


~ It cannot be said that in all cases where the vendor is not “in 
possession of the pioperty he purports to sell, the sale is not 
capable of pre-emption. 
Where a portion of certain property, which had already been 
" alienated by a Hindu widow to a third party, was transferred by 
«wa sale-deed executed by the widow's nearest ieversioner, the 
vendee undertaking to fight out and incur all the costs of a 
htigation necessary {o1 enabling the vendor to iecover the pio- 
perty from the widow's alienee, as well as to run the risk of 
losing his money, and, subsequently, a suit filed by the vendor 
: and the vendee against the alienee was compromised with the 
result that the latter retained a portion of the property in dispute 
and the balance was decreed in favour of the former ; Ae/2, that 
inasmuch as under the sale-deed there was no transfer of pro- 
prietary interest, there was no case for the exercise of a right of 
pre-emption, under the Pre-emption Act. 


Abdul Wahid Khan v. Shaluka Bibi, I L. R., a1 Cal., 496 
(P. C.), referred to. 


SECOND APPEAL from a decree of E. L. Norton ESQ., 
District Judge of Jhansi, confirming a decree of BABU SHRI NATH, 
Munsif of Orai. 
^. Mukhtar Akmad, for the appellant. 

N. C. Vaish, for the respondent. 

The following judgments were delivered :— 


LINDSAY, J.—These appeals arise out of two suits for pre- 
emption, the plaintiff in each case being Musammat Desrani, and the 


„defendants being Kalyan and Paras Ram. 


O78 A. No. 1197 of 1925 . 
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In order to understand the situation of the parties at the time 
these suits were brought,'it is necessary to set out the following 
facts :— 


The second defendant to these suits, Paras Ram, had two cousins 
named respectively Parmanand and Pahalwan. When Parmanand 
and Pahalwan died, they were succeeded by their respective widows 
and it is made to appear.that these widows during their hfetime 
alienated the property of their husbands by sale in favour of certain 
third parties. : 

When Parmanand and Pahalwan died, Paras Ram, the second 
defendant here, was the nearest reversioner. 


. He was anxious to recover possession of the properties which 
had been alienated as above stated by the widows of Parmanand but 
he had not the funds necessary to institute the suits which had to be 
brought in order to enable him to recover possession. 


In these circumstances on the 13th of September, 1923 he 
executed two sale-deeds in favour of the defendant, Kalyan. By one 
of these deeds he pürported to transfer by sale a portion of the zamin- 
dari share which had belonged tS his cousin Pahalwan. By the 
other document in a similar way he purported to transfer a portion 
of the zamindari property which had belonged to Parmanand 


The documents were of a similar description and we need only 
refer to the document which dealt with a portion of the share which 
had belonged to Pahalwan. In this saledeed Paras Ram setgmcut 
the facts and refers to the transfer which had been made by 'Pahal- 
wan's widow, Musammat Rani Bahu. He recited that it was 
necessary for him to- bring a suit to recover Pahalwan's property 
from the alienees of the widow and he declared that he had no funds 
for that purpose. He goes on to say that Kalyan had agreed to find 
him the money for this litigation and in consideration of Kalyan's 
undertaking to .supply him with funds he purported to transfer to 
Kalyan a portion of the property which had once belonged to Pahal- 
wan. In this document Paras Ram states that he has sold absolute- 
ly the property specified in the deed for the costa of the suit which 
were estimated to amount to about Rs. 1,000. It was stated in the 
deed that Kalyan undertook to join Paras Ram in the suit which 
was to be brought to recover Pahalwan’s property ; and then the 
deed goes on to say that “when a decree for possession has been 
passed Kalyan will get possession of the shares sold to him through 
tha court". A further provision of the deed in question was. that 
Kalyan was to pay the consideration in the following manner, namely, 
he was to supply all costs which might be incurred up to the’High 
Court in appeal. If these costs were to exceed the sum of Rs. 1,000, 
Kalyan was not to be in a position to recover any excess from the 
vendor Paras Ram Then the document sets out that in casg a 
decree for pgssession is passed Kalyan will take possession of the 
property being sold to him and will get mutation made in his favour 
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and will remain in possession as owner. The document wound up 
with the usual declaration to the effect that Paras Ram had executed 
this document as a deed of absolute sale. - 


Following on this deed a suit was filed on the 17th of Septem- 
ber, 1923 in which Paras Ram and Kalyan were arrayed as 
plaintifs. The defendants were the persons to whom Pahalwan’s 
widow, Mst Rani Bahu, had alienated the property of Pahalwan. 
On the 17th of April 1924 the suit was compromised. Under the 
compromise the defendants retained a portion of the property in dis- 
pute and consented to a decree for the balance in favour of the two 
plaintiffs. The decree provided that out of the property allotted 
to the plaintiffs Kalyan was to get a 9/16ths share, while Paras 
Ram was to get a 7/16ths share. 


Following’ on this we have the present suit for pre-emption 
which was filed on the 6th of September, 1924. The plaintiff, Mst. 
Desrani, having set out the facts, as I have stated them above, 
claimed that she was entitled to pre-emption of this property on 
payment of a sum of Rs. 200. " In the plaint it was represented 
that the costs which Kalyan had disbursed in connection with the 
suit for possession could not have amounted to more than that sum. 


The facts in the second suit, namely, the suit out of which 
Second Appeal 1198 arises, were similar, and the court below tried 
both cases together The result in the court of first instance was 
that the plaintiff got a decree for pre-emption in each case. The 
MU®Sif was of opinion that Kalyan had spent Rs. 963 in conducting 
the litigation which was necessary for the recovery of the property 
from the alienees of the widows. He split this sum into two and 
gave the plaintiff a decree in each case for pre-emption on payment 
of Rs. 481-8-0 Both these decrees have been affirmed in appeal by 
the District Judge of Jhansi and now we have these second appeals 
in which the point raised is that the plaintiff had no right of pre- 
emption in either case inasmuch as the sales which were effected 
by the documents of the 13th September, 1923 were merely trans 
fers of a right which had to be established by litigation. 

We have heard a great deal of argument in the case and a num- 
ber of cases have been cited before us, all of them cases from Oudh. 
One decision of the Privy Council has also been cited before us, 
namely, the case of Se/s£a Bibs (*). 


After due consideration we have both come to the conclusion 
that the plaintiff was not entitled to pre-emption in these cases. 
We have not come to this conclusion on precisely identical grounds 
and therefore separate judgments are being delivered. 

These cases are governed by the Agra Preemption Act, and 
according to that Act, a right of pre-emption means the right of a 
pesson on a transfer of immovable property to be Substitited in the 

(1) [1893] I. L. Rọ a1 Cal., 496. 
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place of the transferee by reason of that right. . 


The only transfers which give occasion for the exercise of the 
right of preemption -dre transfers by sale and foreclosure. Sale 
for purposes of the Preemption Act means a sale as defined in the 
Transfer of Property Act, 1882. 

In these cases the plaintiff claims her right to preempt by 
reason of the execution and registration of the two documents of 
the 13th September, 1923, and in order to ascertain whether these 
are sales which are pre emptible under the Act we have to look at 
what was the substance of these transactions. 


At the time these deeds were executed the property was in 
the possession of third parties to whom it had been conveyed by a 
Hindu widow. The transferee, that is to say Kalyan, was to pro- 
vide the funds required for the prosecution of the'suii neces- 
gary to recover the property As we have pointed out, be 
joined as a plaintiff in the suit and was to get possession, through 
the court, of the property mentioned in the deed if and when 
a decree for possession ,was made*in favour of himself and 
his transferor Paras Ram. But this decree for possession might 
never have been passed, in which case the transferee, tbat 
is, Kalyan, would have lost his money and got nothing for it. To 
quote the words of the Privy Council in Sa/uka Bibs’s (t+) case: 

" If the defendant succeeded and the suit was dismissed there 

would have been no property to be sold.’ 

To me, therefore, the correct view seems to be that the transfers 
made by the deeds of the 13th of September, 1923 were merely 
transfers of a share of the chance of success in a suit which was 
subsequently to be brought. The purchaser, that is, Kalyan, knew 
that the title of his vendor was uncertain, dependent upon the 
result of a suit which itself was uncertain. He -knew that Paras 
Ram was not ina position to pass a proprietary interest in the 
property unless and unti) he bad successfully vindicated his title as 
reversioner after the widows by avoiding the sale which had been 
made by them. The proprietary interest in these properties was 
at that time in the alienees from the widows If 1s true that the 
sales by the widows were voidable and that these alienees had not 
an indefeasible title, but all the same, unless and until their title 
was set aside in favour of a superior title in Paras Ram, the owner- 
ship of these properties was vested in the alienees. 

Kalyan knew all these facts and he took the risk of the suit not 
being decreed and consequently the sum which he undertook to pay 
was not the price of immovable property sold to him but the price 

.he was prepared to give for tbe chance of the success of Paras Ram 
and himself m the subsequent suit. 


In a sale under section 54 of the Transfer of Property Act the 
proprietary in&erest is transferred on execufion and registration of 
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the `sale-deed where the property is of the value of Rs. 100 and 
upwards. Here the proprietary interest in these lands could not 
have passed on execution and registration of the deeds of the 13th 
September, 1923 and in fact no’ proprietary interest in these pro- 
perties passed to Kalyan until the court gave adecree in favour of 
himself and Paras Ram on the 17th April, 1924. 


For these reasons I am of opinion that under the deeds of the 
13th September, 1923 there was no transfer of proprietary interest 
and therefore no case for the exercise of a right of pre-emption 
under the Agra Preemption Act. I hold, therefore, that these 
appeals ought to be allowed and that the decrees of the courts below 
should be set aside and it should be ordered that both suits brought | 
by Musammat Desrani be dismissed with costs in all courts. 


SULAIMAN, J.—I concur in the order proposed. It cannot be 
said that in all cases where the vendor is not in possession of the 
property he purports to sell the sale is not capable of pre-emption. 
If a registered document is executed and the transferis fora price 
paid oF promised, or part paid and part promised, "and comes within 
the meaning of section 54 of the Transfer of Property Act, a sale 
is duly effected and the proprietary interest in the property passes, 
no matter whether the vendor is or is not in actual possession. A 
transfer of the property which has become vested in a reversioner 
on the death ofa Hindu widow passes the proprietary title in it 
even though a suit may have to -be instituted to recover actual 

ion. The vesting of such title is not postponed. till the 
passing -of a decree on which delivery of possession would be 
dependent. On the other hand, there may becases where the cash 
price paid or promised is not the sole consideration for the transfer 
but in addition thereto there is an undertaking by the vendee to 
fight out a litigation and to incur all its costs as well as to run the 
risk of losing his money. In such cases that part of the consideration 
which is other than the cash price is not capable of exact valuation. 
It is, therefore, difficult to see how a pre-emptor can be given a 
decree for pre-emption of the property sold in such a way. In the 
present case the Sale was effected in lieu of the costs of the litigation. 
If, taking the surrounding circumstances into consideration, one ` 
were to infer that part of the consideration was an undertaking by 
tbe vendee that he would fight out the case against third parties 
then it is obvious that it was nota sale strictly for a cash price. 
Even though there was no such undertaking the transfer was in 
lieu of the costs of litigation which were unknown and unascertain- 
able in advance, and there was a risk involved. Under such 
circumstances it would be too much to suppose that the amount of 
the costs contemplated by the parties would be anything like the 
market value of the property if freed from all risk. It would be 
gfossly unjustto give the plaintiff a decree for pre-emption after 
the suit has successfuHy terminated and the propérty has been 


Fn ^ 


vOL. xxv] '  HIGH.COUÉRT- . PE 327 


ey 


recovered and all risks have disappeared. In my opinion a sale . 


which is not - in lieu exclusively of a cash price, or such price as can 
be definitely ascertained, is not capable of pre-emption. 


Bv Tae Court.—Second Appeals Nos. 1197 and 1198 of 1925 
are allowed, the decrees of the courts -below are discharged and it 
is ordered that the plaintiff's claim in each Suit be dismissed with 
costs in all courts. 


Appeal allowed 


JANKI RAI 


Versus 


` EMPEROR* 
Evidence Act, section 21—lnapplicability of, to denials made by parties. 
Under section ax of the Evidence Acta Court is bound to 
receive in evidence admissions of a party, but no such rule 
applies to denials. 
Penal Code, section 199-— Conviction for offence under, 18 respect of allegations 
contained sm torsiten statement— When conticiton not tenable. 


Where the written statement was verified as required by the 
provisions of Order 6, rule 15. of the Civil Proceduie Code, but 
the Court.had not ordered proof of the statements made therein 
by affidavit under Order rg, rule 1, nor had the statement ®t 
the applicant been recorded on oath in support of those allegations, 
held, that an allegation in a written statement did not amount to- 
a declaration which any Court of justice was bound or authórised 

. by law to receive as evidence of any fact and a conviction for an 
offence under section 199 of the Penal Code, in respect of meiely 
an Ax e is untenable. Chandi Pershad v. Abdul Rahman, 
I. L. R., a2 Cal., 131, referred to. 

E REVISION from an order d CHAUDHARI SYED 
ABDUL HASAN, Sessions Judge of Azamgarh. 
' M. L. Agarwala, for the applicant. ` 
M. Wali-Ullah (Assistant Government Advocate) , for the Crown. 
The following judgment was delivered by 
DALAL, J.—This is an application in revision frém the judgment 
of a learned Sessions Judge upholding the applicant’s conviction 
under,section 199 of the Indian Penal Code. The facts are admitted, 
as they must be, here by the applicant’s learned counsel, Dr. 
Agarwala He raised a point of law that on those facts no offence 
was committed under section 199. 
In a suit for sale against a Hindu father and his sons the father 
filed a written statement to the effect that the money was borrowed, 
e * Cr. Rev. No. 702 of 1926., 
? ` 
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CRIMINAL for the benefit of the plaintiff's father, who was a brother of the 
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applicant. The written statement was verified as required by the 
provisions of Order 6, rule 15, but the court had not ordered proof 
of the statements made therein by affidavit as it had power to do 
under Order 19, rule 1. Under the circumstances, the question 
before this Court is whether the written statement falls within the 
terms of section 199 which makes punishable any declaration which 
any court of justice is bound or authorised by law to receive as 
evidence of any fact A written ststement is a pleading under 
Order 6, which describes how pleadings are to be prepared. Order 8, 
rule.1 lays down that a defendant may present a written statement 
of his defence. After tbe written statement is filed, the court 
‘ascertains from each party or his pleader admission or denial of 
allegations of fact made in the plaint or written statement. This is 
provided fot in Order 10, rule 1. These admissions or denials are 
the basis of issues to be framed by the court. The Civil Procedure 
Code does not provide that statements in written statements are to 
be received as evidence. The pleadings lay down the points of 
difference between the partie& which have to be decided by the court 
on evidence to be recorded,subsequently. It is for this reason 
that the importance of recording the evidence of parties is constantly 
pointed out to civil courts. In the present case as in the majority 
af cases the court did not proceed to record the statement of the 


`. applicant. If the applicant had repeated on oath the statements of 
_ the written statement which had been found to be false, he would 
,.htye rendered himself liable to prosecution under section 193. 


Under section 21 of the Evidence Act,a court is bound to receive 
in évidence admissions of a party, but no such rule applies to denials. 
In my opinion an allegation in à written statement is not evidence 
of any fact, which a court is bound or authorised by law to receive 
Dr. Agarwala referred the Court to a ruling of the Calcutta High 
Court, Chandi Perskad v. Abdul Rahman(*). The accused person 
made a declaration toa Municipality as prescribed by statute in 
_ order to obtain a license for horses and conveyances. In that case 
' the learned Judges held thata prosecution under section 199 would 
not be tenable on the ground that the statement made by the 
accused in that case was no evidence at æl against any one but : 
himself and could only be evidence againàt himself as proving an 
admission by him»and no more. 

I set aside the conviction and sentence, and order the applicant 
to be released at once if he is in jail and direct the fine, if recovered, 
to be refunded. If he has given a bond, it shall be cancelled. 


Conviction set aside. 
G) [1894] L L. R., 22 Cal., 131 
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RUGGHAN PRASAD AND ANOTHER (Defendants) 
VETSUS . i 
DHANNO (Plaintiff). * ' 

Crpil Procedure Code, section Qa—Inapplicability of—Trust property— 
Mutawalli— Right /o appoint—Suit for a declaratios— When may be 
filed without Legal Remembrancer’s permsssion—Not barred by section ga 
of the Specific Relief Ad. ` 

Where under the terms of a mwagf-deed, dedicating certain pro- 
perty in favour of a temple, each of the two persons appointed as 
mutawallis was authorized to appoint his successor or that of the 
other in case the other died without making’such an appoint- 
ment, and eventually both the ww/atea//is having ‘died without 
appointing any successor, plaintiff success{ully sued for a declar- 
ation that the right of appointing a successor had devolved 
upon him and that he had made a valid appointment of two 
persons, Ae/d, that as section 92,0f the Civil. Procedue Code 
made no provision fora suit of this nature, plaintiff was not 
debarred from suing directly in 2 civil court; nor was his suit 
barred by the provisions of section 42 of the Specific Relief Act, 

Deokowil: Koer v. Kedar Nath, I. L. R., 39 Cal, 704, 
referred (o. 

FIRST APPEAL froma decree of SYED IFTIKHAR HUSAiIN 

SAHEB, First Subordinate Judge of Cawnpore. 

Sis Tej Bahadur Sapru and P. N. Sagsu, for the n 

Girdhari Lal Agarwala, for the respondents 

The judgment of the Court was delivered by 

PULLAN, J.— The suit out of which this appeal arises was 
brought by one Basant Lal who is now dead and whose place 
has been taken on the record by his widow. This Basant Lal, in 

1906, executed a deed which he described as a waq/ in favour of a 

temple situated in Sarsuiya Ghat in Cawnpore, in which he rededi- 


. Cated certain property which had already been dedicated for the 


same purpose by his father and grandfather. ‘Under the terms of 
this deed of wayf two persons bad been appointed as mafawalits, 


Bansidhar and Narain Das. Section 9 of the deed lays down that” 


each member shall have power to appoint his successor, and if the 
member dies without appointing his successor, the other member shall 
&appqint another person in his place. Bansidhar died in 1917 and 
appointed no successor. This suit has been brought after the death 
of Narain Das on the allegation that, as Narain Das also has died 
without appointing a successor, the right of appointment has devoly- 
ed upon the plaintiff, and he has sought a declaration both that he 
had such a right and that he had made a valid appointment of two 
* * F. A. No. 505 of 1923 " 
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other persons. The suit was decreed by the lower court. An 
appeal has been preferred on the following grounds. Firstly, it has 
been argued that the suit should have been brought after obtaining 
the permission of the Legal Remembrancer under section 92 of the 
Code of Civil Procedure. Secondly, that the suit is barred by the 
provisions of section 42 of the Specific Relief Act. Thirdly, that 
the plaintiff has no cause of action because a valid appointment had 
been made by Narain Das — Section 92 of the Civil Procedure Code 
enumerates certain suits which can be brought after obtaining per- 
mission of the Legal Remembrancer. These suits can only be 
brought wken there has been an alleged breach of a trust, or where ` 
direction of the court is deemed necessary for the administration of 
any such trust. Secondly these suits must be for one of the eight 
objects enumerated from (a) to (&) in the section. None of these 
clauses directly cover a suit of the nature of the present declaratory 
suit. The easeritial difference is that the plaintiff in this case does 
not admit that there are any trustees in existence. His contention 
is that the trust has been left without any manager and that he is 
enhtled to step in In our Opinion section 92 makes no provision 
for a suit of this nature and we canno: find that the plaintiff is 
debarred from suing directly in a civil court. 


Section 42 of the Specific Relief Act lays down the conditions 
under which a person may bring a suit for mere declaration without 
any consequential relief. It is argued before us that the plaintiff 
hag,inder that section no right to bring the present suit and reliance 
is placed upon a ruling of the Calcutta High Court, reported in 
Deokowili Koer v. Kedar Nath (*). In that case the plaintiff sought 
for a relief in respect of a certain pioperty in which ‘he had no 
interest, because of his interest in another property, and the court 
found that none of the declarations which he sought related to 
the plaintiff's legal character, or as to his right in the property. 
In the present case the declarations which the plaintiff seeks are 
as to his legal character because he claimed a right, as being either 
the founder of the trust or the successor of the founder of the trust, 
to appoint a sxawa//i, and he also claims a right as to the property 
(if these words Can be taken to include the right to interfere in 
the management of the property) Lastly, we have to consider the 
question of fact. Three witnesses are called to show that Narain 
Das made a valid appointment of his brother Rugghan Prasad as 
mulawaili of this trust. The lower court held wrongly that this 
suit was governed by the Indian Trust Act and tbat therefore the 
omission to make an appointment in writing renders any appoint- 
ment orally made by Narain Das invalid. But we are satisfied tbat 
the evidence is not sufficient to prove that even an oral appointment 
was made It may be the fault of the counsel in’ the lower court, 
bgt neither Rugghan Prasad nor Kanhaiya Lal stated that Narain 
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Das made any áppointment to take effect.after his own death and 
the third witness Balchand admitted that he did not know which of 
the two trusts in the management of Narain Das was being made 
over to Rugghan Prasad. Itis also evident from all the evidence 
that the man who is really managing the trust is one. Gaya Prasad 
alias Kammo Another point which makes the evidence difficult 
to believe is the assertion of all the three witnesses that Basant Lal 
himself was present while Narain Das was making the appointment of 
his successor. If Basant Lal was present at the time and made 
no objection, no reason has been given why he should bave raised 
this objection subsequently and filed a suit In our opinion the 
plaintiff is entitled to the declaratory decree which he has obtained 
in the lower court, and we dismiss this appeal with costs. 


Appeal dismissed. 


GANGA PRASAD AND ANOTHER (Accused) 
versus E 
MADHURI SARAN AND ANOTHER (Receivers) .* 


Provincial Insolvency Act, sections 42 and 69— Conviction under—Offences 
commilted prior lo adjudication— Debtor's attempt to defeat and delay 
creditors—Keeping false account-books—Absolute discharge of insolvent 
— When may be postponed. - 

Where a father and his two sous, carrying on business together, 
removed a very valuable quantity of goods from their shop with 
a view to taking it out of the reach of their creditors when the 
accused had every reason to anticipate the insolvency proceed- 
ings which were later on instituted against them at the instance 
of the creditors, Ae/d, that the accused were guilty of an offence 
under section 69 of the Insolvency Act although the father, who 
was the moving spirit of the business, was dead. 


Where it was further found that prior 10 adjudication, the 
accused had wilfully kept false accounts and withheld production 
of their account-books when required to do sosin connection with 
a previous litigation, but there was no evidence showing that 
these acts had anything to do with the investigation of the 
accused's affairs or with defeating the objects of the Insolvency 
Act, Ae/d, that these charges did not come under section 69 of 
the ‘Insolvency Act. 


e It must always be borne in mind, in dealing with — of 
account-books, even where they are false or so badly kept, as 
to amount not merely to negligence but to a suggestion of 
dishonesty, that section 42 itself provides and defines a guasi 
offence, with regard to keeping of books, which, if established, is 
a ground for a kind of penal order, postponing the absolute 
discharge of the insolvent when he applies for it. 
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FIRST APPEAL from an order of E. THURSTON Esq, District 
Judge of Budaun. 

Nehal Chand and N. C. Vaish, for the appellanta. 

Mushiag Ahmad, for the respondents. 

The judgment of the Court was delivered by 

WALSH, A. C. J.—This is an application against the conviction 
and sentence under the Insolvency Act by the District Judge of 
Budaun for offences committed under section 69 of that Act It 
is really a criminal case, pure and simple, relating to special offences 
created by special legislation, and it has been quite rightly expedited 
on that ground by an order of a Judge of this Court The charges 
were of three kinds, but also included general conduct, indicating 
a fraudulent attempt by a father, now deceased, and his two sons, 
who carried on business together, to defeat and delay their credi- 
tors. The District Judge was obviously very angry with them, and 
discussed their conduct as having been scandalous We agree with 
that description. 


But some of these offences under the Insolvency Act are in 
their nature special, and directed against offences specially commit- 
ted with a view to defeat the objects of the Act, and require to' be 
dealt with some care. 


The firstcharge is that these insolvents, in "December 1921, 
removed cloth worth Rs 20,000 to their relations in Bisauli, with 
a wew to take it out of the reach of their creditors. 

The second charge is that on the 8th of January, 1922, they 
wilfully withheld production of their accounts. E 


The third charge is that generally, during the conduct of their 
business, they wilfully kept false accounts. - 

If we may say so, it would be an assistance to Judges, who have 
to deal with these matters, if they were to frame the charges strict- 
ly in the language of the section, which defines the offence, together 
with the particulars of the conduct of the insolvent relied upon to 
establish the charges, just as is done in a formal charge of an offence, 
particularly an offence of embezzlement or falsification of books 
under the Penal Code. 


The petition in this case was filed by creditors. That is not 
only unusual but makes a slight difference where conduct has to be 
investigated earlier in date than the petition, because where the 
insolvent himeelf files his petition itis not difficult to attribute to 
him an intention to go through the Insolvency Court, and therefore 
to imply, from his compromising acts, a desire to defeat his credi- 
tors when he chooses to create his own insolvency. But the special 
circumstances in this case show that although it was a creditor's 
petition, the debtors had every reason to expect, indeed to anticipate, 
that such would be the inevitable result of the proceedings, which 
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were pending against them in 1921. It is clearly shown that they 
were in serious trouble as far back as in 1919. It has been decided 
against them that, just about the same time as the act complamed 
of in charge (1), they executed a mortgage, which has been held 
by the Insolvency Court and the High Court to have been void 
under section 53 of the Insolvency Act. A suit had been started 
against them in Bombay on the 8th of December for Rs 14,000. 
An attachment was obtained before judgment on the 23rd of Decem- 
ber, 1921, and was communicated to them some time in January. 
The charge is that they removed a very valuable quantity of cloth in 5 
or 6 carts on the 22nd of December, the day before the attachment was 
obtained, and the day before they entered into a fraudulent transac- 
tion in respect of the mortgage in question. Conduct of this kind 
leads to only ane inference. They had every reason to anticipate 
that proceedings would be taken against them to realise’ their asset 
and distribute it amongst their creditors. At this. point Mr. Nihal 
Chand has rightly drawn attention to the fact that evidence depends 
upon the testimony of one witness. In the case of an honest trader, 
who is able to give a clear answer, and who is charged with wicked 
concealment of this kind, the evidenceof one witness might naturally 
be considered wholly insufficient. But the évidence of the witness 
derives corroboration from the circumstances which have been re- 
lied upon in the other charges, with which we will deal in a moment, 
and from their contemporaneous conduct in regard to the execution 
of the mortgage. For example, before the petition, namely, in 
January 1922, a decree had been obtained against them in The 
Court of the Munsif, and a Vakil, as an Officer of the Court, was 
sent down-to take possession of certain account-books. This in- 
cident is the subject of charge (2). Whether their conduct amount- 
ed to an offence or not, it is clear from the findings of the District 
Judge tbat it reflects very gravely upon their credibility and throws 
a light upon their general conduct It also appears from the 
judgment of the High Court, delivered in October 1925, that an 
interim Receiver was appointed after the presentation of the peti- 
tion, and that he went down and found the insolvent absent and 
their house locked, that he failed to obtain their ‘books, and that 
Ganga Prasad, one of the partners, said that his father had gone on 
a pilgrimage. Mr. Nihal Chand also contended that very observation, 
to which we have just referred, inditates that the conduct.of the 
father in keeping back the books, and the conduct of the insolvents 
in removing the cloth, was really the act of the father, who is now 
dead. He died during these insolvency proceedings. We are not 
going to say that that would not be a good defence on the merits. 
Sons are sometimes responsible for the dcts of their fathers, and 
partners are often responsible in law and even on the criminal side, 
and certainly under the Insolvency Act, for acts of other members 
of the partnership. But as Mr. Justice Banerji pointed out durirfg 
the argumenf) the real answer to this points thatit was not the 
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defence raised by the insolvents, who preferred to deny the 
whole transaction and claimed that their conduct throughout had 
been honest. We hold with'regard to this charge that it is estab- 
lished, and that the learned Judge was right and that the sentence 
of six months awarded by him must be upheld. 


So far as we know this is the first case which has. come before 
this Court, where the conduct, amounting to an offence under 
section 69, has been conducted before the insolvency proceedings 
have commenced. Section 69, which deals with penalties, is pecu- 
liar to India, inasmuch as it embraces acts “whether before or 
after making an order of adjudication’. Under the English legis- 
lation, from which much of this legislation is derived, these penalties 
are confined to conduct after the presentation of the petition. But 
a comparison of the language of the two sections shows that the 
provision in the Indian Act isa special provision’ for cases in this 
country. If it were intended to confine’ the conduct entirely to 
conduct in the insolvency proceedings, the legislature must have 
said ‘after the presentation qf the petition’. But while the general . 
language, namely, "before the making of an order", is sufficiently 
wide to cover almost any Uistance of time, the definition of the 
specific acts complained of narrows down the generality of the 
foregoing provision, so as to confine the offences strictly to matters 
affecting the investigation of the'insolvent's affairs under the Act, 
the duties to be performed by him under the Act, the distribution 
of, his property, or money, between the creditors, and the conceal- 
ment or making away with property, or falsification of bis books, 
with the intention of defeating the objectsof the Act. .We are quite 
satisfied that the making away with the cloth before the order of 
adjudication, was in this case done fraudulently with intent to 
diminish the sums to be divided amongst the general body of 
creditors. 


With regard to the other charges, we are of opinion that they do 
not come within section 69 at all. The second charge is really one 
of disobedience, or resistance to the enforcement of a decree in the 
Munsif’s Court. , This was before the adjudication, but in our opinion 
it had nothing to do with the investigation of their affairs, or with 
defeating the objects of the Insolvency Act. Even if they had 
produced their accounts in consequence of that order, there is no- 
thing to show that the investigation of their affairs would have been 
any more complete, or simpler than it has been, and there is no finding 
and no evidence to justify the inference that that refusal hac any 
effect upon the investigation of their affairs which has taken place 
during the insolvency proceedings 

The third charge is even more difficult to sustain under the 
circumstances, as we understand it relates toconduct with reference 
te a bale of English cloth on the 21st of May, 1921, and to the allega- 
tion that in reference to,this bail, they kept false accounts. It might 
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be true that somebody in this firm did. We do not decide it We 
assume it for the purpose of our decision. It was a very long time 
before the creditors began exercising pressure which resulted in the 
insolvency petition, and we are unable to infer, and we do not think 
the Judge himself inferred, or had any evidence from which he could 
infer, a knowledge in May 1921 by the debtors that they were going 
to be insolvent within a short time or that they had any intention, 
whatever else their intention was, to defeat, delay, or obstruct the 
msolvency proceedings. 

The same difficulty arises over a transaction of. one thousand 
rupee hundi. That transaction does ‘not strike us as necessarily 
fraudulent, or indeed as particularly unusual. No doubt the learned 
Judge did not believe the story of the re-sale. He obviously thought 
that, if there had been a re-sale, there ought to have been, entries in 
the ledger, but that omission would be mere negligence, and if there 
was are-sale the failure to enter either debit or credit entry would 
not in the least render the investigation of their affairs more difficult. 
Whereas the failure to enter the 1,000, ven if there was no re-sale 
according to the experience of one mémber of the Bench, at any 
rate would be nothing very much out of the common It is possible 
that too much has been made of this incident; but there is another 
answer to it, which the learned Judge overlooked. 


You may prove, as we think it was proved, that in spite of the 
- fact that business is carried on by the head of the firm, and that he 
is dead, nonetheless the other partners were so deeply involved, that 
they must be held equally responsible for his acts, even though he was 
the moving spirit  Thatis our view of the removal of the cloth 
covered by the first charge, and it may be that circumstances could 
be proved in a business concern, where the method of keeping the 
books was such that even though the absence of the principal person 
was shown, the subordinate might be equally guilty—but ip this case 
there 18 no evidence as to who in fact kept the books, what actual 
system was adopted of making entries, and who was actually respon- 
sible, whether individually or collectively, according to the ordinary 
course of business. It is suggested that it was the, father. If he 
was solely responsible, it would be Clearly wrong to punish the sons 
criminally for his fault, All we can say 18 that where there are three 
partners, and it is sought to establish this charge against any one 
or two of them, it must be proved as a fact who were the person, or 
persons, actually responsible for keeping such books. On this ground 
we think this charge also breaks down, and that with reference to 
charges 2 and 3 we must allow the appeal. set aside the convictions 
and cancel the sentences. 

We cannot interfere with the sentence but we will make this 
exceptional direction that, if the accused feel disposed, they may, 
in spite of the District Judge's previous order, and our present orderp 
apply to the learned Judge to ameliorate the sentence by reducing it 
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to simple imprisonment. We leave it to him, because he is more 
familiar with the conditions of the people and the two forms of 
imprisonment than we are. Atany rate the learned Judge may 
consider himself free to consider any application of that sort, if 
made to him, on the merits. 

It is to be borne in mind, and must always be borne in mind, in ^ 
dealing with these questions of books, even where they are false, 


' or so badly kept, as to amount not merely to negligence, but to a 


suggestion of dishonesty, that section 42 itself provides and defines a 
guasi offence, with regard to the keeping of books, which, if establish- 
ed, is a ground for a kind of penal order, postponug the absolute 
discharge of the ingolvent when he applies for it 


Order modified. 


THE SECRETARY or STATE For INDIA iN COUNCIL 
à : AND ANOTHER (Defendants) 
2 VETSUS a 


DWARKA PRASAD (Plaintiff) * 


Evidence Act, sec. 1060 — Burden of proof — Negligence—Properly adjoining 
Railway line burni by spark from engine—— When Railway Company 
Viable. 

In plaintiff's suit for damages brought against a Railway 
Company on the allegation that his property adjoining the 
railway line was destroyed by a spark from the engine of a 
running train, Ae/d, that the burden of proof as to whether proper 
precaution had been taken to avoid emission of such sparks lay 
on the Railway Company and the latter would be liable if it 
failed to take all reasonable precaution. 

CiviL REVISION from an order of BABU ZORAWAR SINGH, 

Judge of the Court of Small Causes at Aligarh. 

G. W. Dillon, for the applicants. 

Girdharilal A garwala, for the opposite party. 

The following judgment was delivered by ` 

MUKER}I, J.— This is an application to revise a judgment of 
the court of small causes at Aligarh by which the respondent’s 
suit for damages was decreed against the Secretary of State as 

represented by the Agent of the East Indian Railway. - o 
The respondent’s case is that his dhodt lived near the Railway 

line. On tbe morning of the 27th of May, 1925, two trains were 

running a race on the Railway lines that ran by the dkobf's house. 

One of the trains was going to Delhi and the other to Bareilly and 

for a short distance the two trains ran parallel to each other. A 

i * Civ, Rev. No, 149 of 1926 ° 7 
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spark from one of the engines burnt the thatched hut of the dhobi 
and along with the hut the plaintiffs clothes that had been given 
to the dAobi for being washed. 


The court below found that the two drivers were driving the 
two trains at a furious speed and the spark which caused the fire 
came out of one of the engines. It also found that no precaution 
had been taken to protect the flying of sparks from the engine. 


‘In this court it has been contended that the finding of the 
learned Judge on the question of race is perverse and that it had 
been established-that the engines were fitted with spark protectors 
and the Railway was not negligent. 


On the first point. On the evidence it is difficult to believe 
that the two trains were really running a race. The dhodi’s hut 
was situated only a furlong off the railway station and the station 
master’s evidence is to the effect that the two trains left within 
three minutes of each other. In the circumstances it is difficult to 
believe that the trains could raise up speed so as to run a race within 
a furlong of the station. 


But the main question is whether there was negligence on the 
part of the Railway. There can be no doubt that the fire was 
caused by a spark from an engine, so race or no race the Railway 
would be liable, if it had failed to take all reasonable precaution to 
avoid emission of such sparks as are likely to destroy the adjoining 
property. Mr. Dillon, the learned Government Advocate, argued 
on the authority of a statement of law contained at p. 501 of 
Pollock’s Law of Torts, 12th edition, that the burden of proof lay 
initially on the plaintiff to establish that proper precaution had not 
been taken by the defendant company. My reading of the book 
is that it has not been sufficiently established, by authority, that 
the burden of proof would be on the party injured. On the 
other hand, the majority of authority is to the effect that the burden 
of proof is on the Railway Company. The provision of the Indian 
Evidence Act, section 106, would also lead to the same conclusion 
as nobody but the Railway Company would be in q position to show 
what was the precaution taken by them. In this case the Railway 
Administration did take up that burden and adduced evidence in the 
person of witnesses to show that the engines were fitted with ' spark 
protectors’. The lower court has not believed that evidence. Two 
witnesses were examined on the point. Ram Lal was one of the engine 
drivers. According to him, his engine was fitted with a spark pro- 
tector. But there does not seem to be any reason why the driver of 

' the other engine was not examined. ‘The guard was not ina position 
to give any definite evidence and therefore his evidence on the 
point is not useful. Some better authority than an engine driver 
could have been examined by the Railway to show that at tpe 
date in question the spark protectors were used with all the engines. 
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eir ;-Ram Lal says that for some time, when he was giving his evidence, 
igaz cte spark protectors had been removed from the engines. On the 
..—— '. question of fact, therefore, I am not disposed to differ from the 
THE court below. I-hold, therefore, that the court below was right in 
ETE finding negligence on the part of the Railway Company. I accord. 


. FOR INDIA ingly dismiss the application with costs. 
b used Application rejected. 


DWARKA » we as 
PRASAD ` 
Mukerji, J. 

Civit. . -~ DURGI (Defendant) 


1947 d x UETSHS 
February, 9. . KANHAIYA LAL (Plaintif) * 
Linpsay, J. Hindu Law— Adoption by widow under authority of eill left by husbaud — 
SULAIMAN,]J. Disposition of the will creating life-estate in widow—Binding on 
ges ^ adopted son—Deed of adoption by wsdow—When does not create a 
surrender. . : > 


In cases of adoption,after the death of the adoptive father 
by his widow under his authority, every lawful disposition 
of his property made by him, even by a will would be 
binding on the adopted son and the rights accruing by virtue 
of such adoption are only in that part of the estate which remains 
undisposed of at the moment of the adoption. Lakshmi v. 
Subramanya, I.L. R., xa Mad., 490, followed and Vinayak Narain 

| Jog v. Govindrav Chintaman Jor, 6 Bom. H.C. R., 224, JNarayasia- 
samt v. Ramasami, I. L. R., 34. Mad., 172, Ganapati Ayyan v. 
Savithri Ammal, I. L. R., ax Mad., 1o, Vssalakshi Ammal v. Siva- 
ramen, I. L. R., 27 Mad.,577 ats80 and Venkata Narasimha Rao 
v. Subba Kao, I. L. R., 46 Mad., 300, referred io. 


Where a Hindu widow aged 17 years, while adopting a boy 
under authority given to her by will left by her deceased husband, 
which provided that "she should be absolute owner of his entire 
estate, the adopted boy having no right of interference during 
her lifetime," executed a deed of adoption which stated that the 
adopted boy "shall be heir to the estate left by my husband and 
myself”, keld, that the adopted boy was the validly adopted son 
of the deceased but had no right to obtain possession of the 
estate of the deceased during the widow's lifetime. "There was 
no justification for the inference that the widow intended to make 

. any surrender by executing the deed af adoption. 


- FIRST APPEAL from a decree of BaBU KASAI NATH, Second 
Additional Subordinate Judge of Cawnpore. 


: M. L. Agarwala and Rama Kant Malaviya, for the appellant. 
Sir T. ej, Bahadur Sapru, Kailas Nath Katju, Saila Nath 
. - Mukerji and P. N.-Saprw, for the respondent. 
. _ *F. A. No. soa of 1935 ° 
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The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant's appeal arising out of a suit 
by a minor, Kanhaiya Lal, for a declaration that he is the rightful 
adopted son of Durga Prasad deceased and is the owner of the 


property given in the schedules attached to the plaint, and that the . 


defendant Musammat Durgi, the widow of the deceased, has no right 
or share in the property. The plaintiffs case was that Lala Durga 
`~ Prasad had, under a will, given authority to his wife to adopt a son 
after his death and in pursuance of that authority the widow adopted 
the plaintiff ın December 1918 and, as evidence of the fact, executed 
a registered deed of adoption on the 21st of December, 1918, that 
subsequently the plaintiff was treated as the adopted son by the 
defendant, but shortly before the suit she denied the factum of 
adoption and repudiated his status. The contesting defendant, in her 
written statement, denied the fact of adoption as well as its 
validity ; and pleaded that the deed of adoption had been obtained 
from her at a time when she was entirely under the influence of her 
father-in-law, Janki Das, and that she w3s a minor and was incapable 
of fully realising the legaleffect and «onsequences of her act. She 
further pleaded that under the will, dated the rstof November, 1917, 
her deceased husband made her in every way the exclusive owner of 
the entire property left by him and, even if the plaintiff'a adoption 
were proved, he would have no right to the property as against her. 
There was a further assertion that certain ornaments, jewels, guineas, 
currency notes and cash which came into her possession after the 
‘death of Durga Prasad were her szridkan to which the plaintiff had 
no title. 


Thelearned Subordinate Judge has found that the plaintiff was 
duly adopted by the defendant under the authority given to her by 
her deceased husband and that there was no legal defect so far as the 
adoption was concerned. He has come to the conclusion that, 
although the defendant had not perhaps attained the age of 18 years, 
she was about 17 years at the time of adoption and had attained 
puberty and discretion, and was of age so far as fhe Hindu law 
is concerned, and that therefore the adoption made by her was 
perfectly valid and binding. He has also held that the defendant 
treated the plaintiff as her adopted son subsequently and that there 
are numerous admissions of hers in various documents to that 
effect. As regards the cash, currency notes, sovereigns, etc. he 
came tp the conclusion thatthe defendant had failed to prove that 
they were her stridkan property. He found however that the 
directions given in the will of Durga Prasad were in no way binding 
on the plaintiff inasmuch as by virtue of his adoption the plaintiff 
became entitled to the property and his adoptive father could not 
have disposed of any part of that property by wil He further, 
found that evgn if there was a valid disposition the defendant 
had divested herself of all righta in her husband's property on the 
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execution of the deed of adoption. The learned Subordinate Judge 
accordingly decreed the claim in its entirety with the exception of 
certain jewels and ornaments that personally belonged to the 
defendant. 


The defendant has come up in appeal and on her behalf some of 
tbe findings of the court below are challenged. We may say at the 
outset that the property in dispute had been acquired by Lala Durga 
Prasad apparently with the money which he bad obtained on partition 
from his adoptive father. It was assumed by the court below that 
the property so acquired was the ancestral property of the deceased 
and there was no issue framed on the question as to whether it was 
the self-acquired property of Durga Prasad. The learned Subordi- 
nate Judge has distinctly found that the property js ancestral. No 
ground is tzken jn the memorandum of appeal to the effect that it 
is not so We have, therefore, assumed that the property in dispute 
was the ancestral property of Durga Prasad over which he would 
have had no power of disposal by a will if a natural born son had 
been alive in his lifetime. + 

We may also mention that the evidence as regards the factum 
of adoption is overwhelming and that fact cannot be seriously dis- 
puted. Besides the oral evidence of independent and respectable 
witnesses there are numerous admissions of the defendant herself 
which it is impossible for her to get over. As we are agreeing 
with the finding of the court below on this point, which is a question 
of fact, we do not think it necessary to go into this matter in any 
great detail. This point has not been very seriously pressed on - 
behalf of the appellant before us. It must, therefore, be assumed 
that the plaintiff had beeh duly adopted by the defendant after the 
authority had been given to her by her husband. 


As regards the cash and ornaments, etc., we may say that the 
only evidence in proof of the defendant's assertion was her own 
statement, which was not corroborated by any other evidence. The 
learned Subordinate Judge has not believed her story that she 
obtained the articles at the time of her marriage. We find no 
good ground for differing from this finding The defendant's 
claim for these articles cannot therefore be accepted. 


The main point that arises in the case is the one raised on 
behalf of the defendant, namely, that under the wil Lala Durga 
Prasad had created an estate in her favour which is binding on the 
plaintiff. The learned Subordinate Judge, as stated abovg, has 
overruled this contention on the ground of want of power in Durga 
Prasad to make a. bequest and also on the ground that the lady 
subsequently has ‘surrendered her rights. The learned advocate 
on behalf of the respondent has not tried to support the finding of 
dhe court below that there has been a valid surrender of the estate 
by the widow after her husband's death. As a matter of fact in 
view of the finding that she had not even attained the agerof 18 
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years and was in the eye of the law a minor, the alleged surrender 
by her of her estate cannot be held to be binding on her. Further- 
more we are of opinion that the deed of adoption on which reliance 
is placed does not contain any such words which would justify the 
inference that she intended to give up any estate which had been 
given to her by her deceased husband. There is in the deed of 
adoption a reference to the will of her husband that the adoption 
took place in pursuance of the authority given by it, and this deed 
of adoption winds up by saying “this adopted boy shall be heir 
to the estate left by my husband and myself”. Obviously she was 
not intending that as soon as the adoption took place she would lose 
all interest in the property bequeathed to her by her husband. 
On the. other hand she specifically said that the boy would be the 
heir to the estate left by herself. In the absence of any clear and 
express provision which would imply that she gave up ‘ll her rights 
in the estate we are not prepared to hold that any such surrender 
was made by her. 


The crucial point that remains for consideration is whether 
Durga Prasad had power to make a bequest of this nature. As 
some arguments have been addressed to us on the actual interpreta- 
tion of the will and asit has been contended before us that the 
document does not amount to a will but simply creates an estate in 
favour of the wife over and above an ordinary Hindu widow's estate, 
it is necessary to quote a few of the provisions in the will. The 
testator, after saying that during his lifetime he should be the owner 
of the property, went on to provide that ‘after his death his widow 
Musammat Durgi should be the absolute owner of the estate left 
after defraying his funeral expenses and should have power, like 
himself, to continue or discontinue the whole business, the shops 
and the commission agency with the advice and consent of his 
family, that she should have power to spend the whole of his money 
with the advice and consent of his family, and that she should have 
power to make a sale or gift, etc., with the advice and consent of his 
family’. The will then provided that in order to perpetuate the 
name of the testator, he empowered his wife to adopt with the 
advice and consent of his family a son of any pers5n she liked, and 
that after her death the adopted boy could become the owner, but 
the said adopted boy should have no power in the estate left by him 
in the lifetime of the said " Musammat". The testator then stated 
that in case he himself adopted a boy during his lifetime, he would 
make the necessary alterations in the will. The document is called 
a will by the testator himself. We have no doubt in our mind that 
it was not merely an ordinary Hindu widow’s estate that was in- 
tended to be conferred on Musammat Durgi. On the other hand, 
the testator expressly stated that she should be the absolute owner 
of the entire- estate left by him and that she should have power to 
spend the whole of the money, that is to say, the capital, with the 
consent of his family us also she shouid have power to make a 
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aale or gift with the consent of his family. Obviously these are 
not powers which can be ordinarily exercised by a Hindu widow, 
who has no power to alienate the estate without.legal necessity. 
Then the further provision that during her lifetume the adopted boy 
should have no power in the estate, was undoubtedly intended to 
confer on the widow an interest which is not enjoyed by an ordinary 
Hindu widow. In our opinion the testator had intended to confer 
on her an absolute estate, with this condition that in case she 
exercised the power to adopt a boy her interest would be cut down to 
& life-interest with remainder over to the adopted son. This undoubt- 
edly was the intention of the testator. Under this will therefore a life- 
estate at least was intended to be created in favour of the widow. 


The question then remains whether -such an estate was’ within 
the competence of Durga Prasad to create ? 


It is no doubt true that a member of a joint Hindu family has 
no power to make a bequest of joint family property ata time when 
he has got a minor son alive. It also cannot be disputed, that a 
deed of alienation made by him inter vivos before the birth of a aon 
is binding on the-son That there is no power to make a will of 
joint family property when there are other co-parceners alive is well 
established by the Full Bench case of this Court— Lafta Prasad v. 
Sri Makadeofi Birajman Temple(*). The learned advocate for 
the plaintiff has argued that the position of an adopted son is exact- 
ly similar to that of a posthumous son, and that his adoption relates 
back to the death of the father. The contention therefore is that 
it must be assumed that the adopted son was a member of the 
family at the time when the father died and that, therefore, no be- 
quest made by the father, which must of necessity operate trom the 
time of his death, came into effect at the time when the adopted 
son is deemed to have been in existence. It is, therefore, argued 
that such a bequest is outside the power of the father and is defeat- 
ed by the right of survivorship. The contention is that on the 
one hand there is the power of a father to dispose of the property 
when there is no other member of the joint family alive; on the 
other hand, there. is the right of an adopted son to claim the joint 
property by survivorship. It is said that when the bequest comes 
into conflict with the right of survivorsbip, the latter prevails and 
the bequest is null and void. In our opinion this argument muat 
proceed on the assumption that an adopted son is deemed to be: 
alive before the father dies, so that he becomes a member of the 
joint Hindu family with his father and, on his death, succeeds *to 
the estate by right of survivorship. We think it is impossible to 
extend the fiction of his previous existence to such a degree. 
Great reliance is placed on the remarks of their Lordships of the 
Privy Council in the case of Pratap Singh Shiv Singh v. Agar 
Singfi Rajasingsi (), that 

` (1) [1920] L. L. R., 43 Al., 461. (2) [1918] L L. R., 43 Bom., 778, 
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"an adopted son is the continuator of his adoptive father’s 
line exactly as an aurasa son, and that adoption, sofar as the 
continuity of the line is concerned, has a retrospective effect ; 
whenever the adoption may be made there is no hiatus in the 
continuity of the line.” 


(That was a case where it was held that no reversion to the 
original grantor could take place when a son was actually adopted 
inasmuch as there was no break in the continuity of the line. But 
to say that there is no break in the continuity of the line is one 
thing and to say that the adopted son must be deemed to be a 
member of the joint Hindu family with the deceased father, 80 as 
to acquire the property by right of survivorship, is quite another. 
This latter view has not been accepted in à number of cases by the 
Madras High Court which has allowed a disposition by the father 
to be upheld as against the claim of a subsequently adopted son. 
In the case of Lakshmi v. Subramanya(), adoption bad taken 
place subject to a will which had been made by the adoptive father 
with the consent of the natural father of the son. The Madras 
High Court, following ah earlier case of the Bombay High Court, 
Vinayak Narain Jog v.: Govindsat Chinaman Jog(*), held that 
such an arrangement was binding on the adopted son Similarly in 
the case of Narayamasami v. Ramasam#(’), there was a will by the 
adoptive father before the adoption. The adoption took place by 
the father before his death and the natural father consented to the 
disposition under the will It was held that the adopted son was 
bound by that bequest Again in the case of Gawapalt Ayyan v. 
Saviihsi Awmmal(*), there was a will with a power to the wife to 
adopt and after the death of the father there was an adoption with 
full knowledge of the existence of the will It was held by the 
learned Judges of the Madras High Court that the adopted boy 
could not repudiate the bequest. Subramania Ayyar, J., in repell- 
ing the contention on behalf of the adopted son, pointed out that 


" even if it be supposed that the nghts of the adopted son to 
challenge a disposition of his father arise from the time of his 
father's death, his case cannot possibly be put on a higher 
footing than if he had been adopted at the moment of the 
adoptive father's death. Even in that case the direction as to 
the allotment of the property to the charity was an oral devise 
which became opetative the moment the testator died and, as 
ex hypothess, the adopted son's title to his adoptive father’s es- 
tate accrued then and not earlier, it is difficult to see how on 
“principle the defendant could be entitled to question the aliena- 
tion. For, unlike the case where the adoption takes place before 
the will comes into force, the adopted son’s right, according to 
the supposition comes into existence simultancously with the nght 
of the charity. How then can the former derogate from the latter 
right r” ° 
i) loss] IL. R, 12 Mad, 490. (2) [29] 6 Bom. H. C. R., 224. 
3) [1890] I. L. R., t4 Mad., 172. (4) [1897] I. L. R., a1 Mad., 10, 
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The learned Judge adhered to the same view in his order of 
reference in the case of Visalakshi Ammal v. Sivaramien(). We 
quote the following passage from that order :— 


“ [In cases of adoption after the death of the adoptive father 
by his widow under his authority, every lawful disposition of his 
property made by him, even by a will, would be binding on the 
adopted son for the obvious 1eason that those dispositions be- 
came operative fiom the moment of the death of the testator, 
while the adoption must necessarily take place.at some time 
subsequent to the death, and the rights accruing by virtue of 
such adoption are only in that part of the estate which :emains 
undisposed at the moment of the adoption”. 

In our opinion this is a correct statement of the true position. 
It cannot be said that the rigbts of the adopted gon came into force 
before the death of the father. If itis not so, then he can only 
succeed to estate which remains at the time of the father's death. 
If during his lifetime the father had made a bequest which came into 
effect as soon as he died, itis obvious that his son can only take the 
estate subject to the bequést This view has been followed sub- 
sequently by the Madras High Court in the case of Venkata 
Narasimha Rao v. Subba Rao(*). The learned Judges in that case, 
while upholding the provision 4 a will remarked  , 


" the adopted son could not, while approbating the provision of 

the wil under which his adoption was made, reprobate other 

provisions of the same will and repudiate the bequest to charity". 

It is, however, pointed out by the learned counsel for the res- 

pondent that the adopted son is not necessarily approbating the 

will, for he derives his title from tbe fact of his adoption and not 

under the will and that the authority to adopt could have been 
given orally and independently of the will. 


The case before us is very similar, even on facts, to that before 
the Calcutta High Court—Hasendra Nath Avasti v. Shido Sundast 
Debi Chawdhurani(*). The parties ın that case were governed by 
the Mitakshara Law and the father who was the sole member of his 
family made a will under which he gave authority to his wife to 
adopt a son after his death and provided that she should have a 
right to remain in possession of the entire estate for her life and 
that the adopted’ son would have no right of interference during her 
lifetime Some years after the death of the father the widow 
adopted a boy as her son. The learned Judges of the Calcutta 
High Court held that the provisions of the will from which the 
authority to adopt was derived, should be upheld when the natural 
father admitted and accepted the validity of those provisions. They 
relied on the authority of the Madras case referred to above and 
also on some cases of the Bombay High Court. Vin fact some of 
ghe cases have gone further and laid down that'when a Hindu 


(1) [1904] I. L. R., 37 Mad, 577 at 580. 
(2) [1922] I. L. R., 46 Mad., 300. (3) (ate 3 Ind * Cas. , 378. 
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makes a disposition of his property, even by a will as part of. the 
same transaction as adoption, which is well known to the natural 
father, such disposition is good against the son. A fortiori adoption 
after the death of tbe father, when his disposition has come into 
effect, must be subject to such disposition. Another case which 
came up before thé Calcutta High Court, Surendra Nath Ghose v. 
Kala Chand Banerfee (), was however a case under the Dayabhaga 
Law under which different considerations arise. 


The learned advocate for the respondent has relied strongly on 
two cases of their Lordships of the Privy Council Magindas 
Bhagwandas v. Bachoo Hurkissondas(") and Pratap Singh v. 
Harsinghj:(*) as well as the Full Bench case of Visalakshi Ammal 
V. Stveramien(*) and an earlier case of the Privy Council, Bhasba 
Rabidat Singh v. Indar Kunwar (*). We have already referred to 
the Privy Council case in L L. R, 43 Bom., 778. As to the earlier 
case reported in L L. R., 40 Bom., 270, we find that there the main 
question was one of competition between an adopted son anda 
subsequently born natural son of the same family, and the question 
was " whether the rights of an adopted son are to be cut down only 
when he is the son of the same father as the natural born son or 
whether they are also to be cut down when they belong to the 
same family". It was held by their Lordships that the adopted son 
was entitled to an equal share with the natural born son of another 
brother. We do not think that that case has in any way decided 
the point which arises before us in the present case. 


The case of Bhasba Rabidat Singh v. Indar Kunwar(°) is 
also different inasmuch as there the widow had entered into a 
contract with the natural father of the boy for retaining pos- 
session of the entire estate during her lifetime. The only 
question that came up for consideration was as regards the validity 
cf the adoption itself and not that of the agreement Their 
Lordships however did remark that it was possible that such an 
agreement was void. We think that there is no analogy between a 
case where a Hindu widow tries to secure an unfajr advantage be- 
fore the exercise of her power to adopt and the case where the 
father who has the full disposing power in his lifetime, makes 
provisions intending that they should be binding on the son when 
adopted in future The case of Visalakshi Ammal v. Sivara- 
wmicn(*) is similarly distinguishable on the ground that there an 
agreement was ‘entered into between the widow and the natural 
father at the time of the adoption, and it was held that the agree- 
ment, if fair and reasonable, would be binding on the adopted son. 
This case has in our opinion no bearing on the case before us., 

* Lon] 13 C. W., N., 668. (2) d L. R., 40 Bom., 170, 


) [1918] I. L. R | 43 Bom, 7 (4). [1904] I. L. R, 27 Mad., ST x: 
- è (s) [1888] 1. L. R, 16 Cal., 556. 
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CIVIL Although it is true that in certain respects the adoption relates 
back to the death of the father, it is equally true that it is not so in 
— all respects. It is well known that an alienation made by a Hindu 
DURG! widow for legal necessity after the death of her husband and before 
KANHArvA the adoption cannot be ignored by the adopted son merely on the 
LAL ground that by virtue of his adoption he must be deemed to have 
Sulaiman, J. PEEP in existence at the time when his father died and that there- 
'"' fore his adoptive mother had no power to alienate his property. 
Similarly in cases where succession to a collateral opened before the 
adoption took place the adopted son cannot get back the property 
from the heir in whom it has become vested on the ground of his 
supposed existence at the time when his father died. There are 
also cases where bequests in favour of various persons had come 
into effect long before the adoption. In all such cases itis very 
difficult to “extend the fiction of his existence at the time of his 
: father’s death. It is thus obvious that such a supposition cannot be 
made in all cases and there is no such rule of univefsal application. 
So far as the point before us is concerned the great preponderance 
ofautbority is ın favour of upholding the power of the father to 
-make provisions which would be binding on his subsequently adopted 
son. We therefore think that the view taken by the learned Sub- 
ordinate Judge that the disposition made by Durga Prasad was null 

and void and in no way binding on the plaintiff was not correct. 


We accordingly allow this appeal and setting aside the decree 
of the court below, grant the plaintiff a declaration that he is the 
validly adopted aon of Durga Prasad but that the estate created 
under the will dated the 1st of November, 1917 in favour of Mat. 
Durgiholds good and the plaintiff will have no right to obtain 
possession of the estate of the deceased during her lifetime. The 
plaintiff's claim for possession is therefore dismissed. The defend- 
ant's claim that all the articles mentioned in list No. 2 of the plaint 
are her stridhan, has not been made out They will be treated as 
part of the estate left by the deceased with the exception of the 
personal ornaments, wearing apparels and clothes mentioned in the 
concluding portion of the ‘lower court's judgment In view of the 
fact that the defendant denied even the factum of adoption we are 
of opinion that the parties should bear their own costs iu both courts. 


Appeal allowed. 
CRIMIMAL ; : ISMAIL AND OTHERS 
"m versus = 
1917 j EMPEROR.* 
February, t U. P, Public Gambling (Amendment) Act (I of 1025)— Keeping 
Bovs, 3 a ‘common gaming house — When offence made out— For. the profit 
e. or gun of the person" —Interpretation of the expresston— Criminal 


© Procedure Code (Act V of 1898 as amended in 1923), sec. 264 — Destruc- 
t Cr Ref. No. 735 of 1926 
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ton of notes of evidence by magistrale in summary trial— Effect of. 

Where the Magistrate convicted two persons for keeping a 
common gaming house on the finding that when a shop and a 
house belonging to these persons jointly, were raided, one of 
them along with “satta?” papers was found in the shop while 
the other was discovered in the house along with advertisements 
and accounts of "satta" gambling, and the Sessions Judge 
referred the case to the High Court on the ground (r) that the 
magistrate’s action in destroying his "notes" of the summary 
trial was illegal. (2) that the papers found were not instruments 
of gaming and (3) that it was necessary to establish that the 
making of profit was certain, Ae/d : - 

(1) there was nothing illegal in the Magistrate destroying his 
notes. Satssh Chandra Mitra v. Manmatha Nath Mitra, I. L. R., 
48 Cal., 280, dissented from. Mantoo Tewari v. Emperor, 25 A. L. 
J. R., 140, followed ; 4 

(2) that the papers were instruments of gaming. Aima Ram 
v. Aing- Emperor, 22 A. L. J. R., 249, followed , 

(3) that it was not necessary to prove that profit was certain, 
a mere expectation of profit being Sufficient ; 

(4) that this case came within tbe first definition of "common 

aming house” in the U. P. Public Gambling (Amendment) Act 
I of 1925), in which the phrase "for the profit or gain" does 
not-appear. 
CRIMINAL REFERENCE by AGHOR NATH MUKERJI Esq. 
Sessions Judge of Meerut. 


Kumuda Prasad, for the applicant. 
M. Waliuilak (Assistant Government Advocate), for the Crown. 


The.following judgment was delivered by 


Boys, J.—In this case the Magistrate has convicted two per- 
sons, Ismail and Ibrahim, for keeping a common gaming house, and one 
Behari for gaming in that common gaming house. The facts found 
are that a shop and a house belonged to Ismail and Ibrahim jointly, 
that when the shop was raided "satta" papers were found, and when 
the house was raided advertisements of the "satta" gambling were 
found and accounts of the “satta” gambling — In the shop was Ismail 
who was writing on a bit of paper ; in the house was Ibrahim. Both 
men declared that the papers found were waste paper. There can 
be no doubt on the facts, as-found by the Magistrate, that they were 
not waste papers but memoranda of "satta" gambiing and that 
the two men, Ismail and Ibrahim, were jointly carrying on the 
gambling business The learned Sessions Judge has referred this 
case on several grounds, firstly, on the strength of a Calcutta deci- 
sion, Satish Chandra Mitra v. Manmatka Nath Mitra (+). He has 
held that the Magistrate’s action in destroying his "notes" of the 
summary trial was illegal. Thisis not so according to the view 
of this Court, though the learned Judge could not be expected to 
be aware of the ruling which has, so far as I can ascertain, not yet 

(1) [1920] L L. R., 48 Cal., 280. 
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been actually reported. It is Mantoo Tewari, Criminal Reference 
No. 428 of 1926, in which a judgment delivered by me on the 22nd 
of October, 1926, was on October 28th, 1926 approved on reference 
toa Division Bench by the Acting Chief Justice, Sir Cecil Walsh 
and Mr. Justice Banerji.” There was, therefore, nothing illegal in 
this case in the Magistrate destroying his notes. 

Next, the learned Judge has held that the papers found were not 
instruments of gaming and he has so held on the authority of the 
Full Bench case, Arma Ram v King-Emperor (7). Ido not so 
read the decision in Atma Ram’s‘case. The learned Judges held 
that where “satta” gambling was going on, the bits of paper rolled 
up in a ballon which the figures were written were instruments of 
gaming. At page 254 of the report they say: “Iti is quite clear 
that these balls of paper were instruments of gaming ". There is 
no substantial difference between the papers used in that case and 
the papers found in the house of Ismail in this case. So far then 
the case quoted would support the learned Magistrate’s finding. It 
is clear that in Aima Rams case the Court had no doubt about the 
question whether such papers were instruments of gaming. 

Next the learned Judge suggests that it was necessary to estab- 
lish that the making of profit was certain, and he holds this on 
the authority also of the same case to which I have already referred, 
that of Atma Ram. The question referred to the Full Bench in 
that case was as to the interpretation of the words “for the profit or 
gain of the person," f.e. whether the words “ for the profit" neces- 
sitated proof that profit was certain to result or whether it was suffi- 
cient that the instruments were used in the hope of profit. But 
that question was not decided by the Full Bench because it found 
that in the particular case profit was certain to result and therefore 
in any eveni the particular case came within the more strict inter- 
pretation, assuming that interpretation was the correct one. The 
narrower interpretation was not held to be in fact the correct one. 
If I had to decide the point I should unhesitatingly hold that it was 
not necessary to prove that profit was certain to result In my 
opinion a mere expectation of profit would suffice I further note 
that such a case*as this comes within tke first definition of ‘common 
gaming house " in the United Provinces Public Gambling (Amend- 
ment) Act No I of 1925, in which the phrase “for the profit or 
gain " does not appear. 

In view of what I have said above I see no reason to differentiate 
between the cases of Ismail and Ibrahim. 

As regards Behari the finding of factis' stated by the leàrned 
Sessions Judge and I see no reason to interfere with it. 

The result is that I decline to accept the reference The convic- 
tions will be maintained and the papers returned. 

Reference rejected. 
* (1) Manteo Tewari v. Emperor, eee 25 A. L. J. Ry 140—ED., A. L. J. 
(33 [1934] a2 A. L. J. R., 249. 
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LACHMAN DAS AND ANOTHER (Defendants) 
versus 
RAM PRASAD (Plaintiff) AND OTHERS (Defendants) .* 
Evidence Act, section Q2, provisus 1—7 — Applicability of —Sale-deed— Epi- 
dence proving parties’ intention that no tiile would pass—Jnadmisstb1- 
lsty of. 

Per MUKERJI, J.-A sale-deed passes an interest in the pro- 
perty purporting to be sold, notwithstanding any mental reser- 
vation in the mind of the vendor as to the passing of title. 

ASHWORTH, J.— Evidence that a sale-deed was not intended 
by the parties thereto to be operative for the purpose of passing 
title is inadmissible and the dictum in Amir Ali and* Woodroffe's 
commentary on the Evidence Act that "although evidence to 
vary the terms of an agreement is not. admissible, yet evidence 
is admissiblé that there is not an agreement at all” is mislead- 
ing and requires the quulificationse expressed in provisos 1—3 to 
seclion 92 of the Evidence Act. 

FIRST APPEAL from a decree of PANDIT RUPKISHEN AGHA, 
Subordinate Judge of Budaun. 


Shiva Prasad Sinha, S B. Johri and Hanuman Prasad Agar- 
wala, for the appellants. : 


M. L. Agarwaia, for the respondents. 
The following judgments were delivered — 


MUKERJI, J.—This is an appeal by two defendants in a mort- 
gage suit, brought by the respondent No. 1 under the following 
circumstances. Three persons, vrs., Ram Prasad, son of Dbuman 
Mal, his wife Must. Barfi Kunwar and the appellant Lachman Das 
executed the bond in suit for a consideration of Rs. 5,200 in favour 
of the respondent Ram Prasad, son of Gulzari Lal. The plaintiff 
sought to enforce the mortgage and made parties to it not only the 
mortgagors but also the transferees from them and one Radhe 
Shiam, a minor son of Ram Prasad, son of Dhuman Mal, and his 
wife Must Barf. 


The defence of Lachman Das was threefold, so far as we are con- 
cerned in this appeal. He said that the mortgage was.not properly 
registered and was therefore not enforceable, that he received no consi- 
deration for the mortgage and that he executed it under an undue 
infldnce. He further added that be had no interest in the property 
at the date of the mortgage and therefore the mortgage was not 
enforceable against the property mortgaged. The appellant No. 2 
Musammat Nanbi appears to be a transferee from Musammat Barfi 
and her appeal before us repeats the same arguments which we shall 
presently notice, on behalf of Lachman Das. ° 

* *F. A. No. 78 of 1924 « 
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It appears that one, Kalyan Chand was the owner of a considerable 
amount of cash and movable property. He madea will in 1907 


-in favour of his wife Musammat Champa Kunwar and his daughter's 


son Lachman Das. He gave by this document a life-Interest-to 
Musammat Champa Kunwar and the remainder to Lachman Das. 
Kalyan Chand and Musammat Champa ‘Kunwar had a daughter 


` Musammat Barfi besides Musammat Kotori, the mother of Lachman ` 


Das. Musammat Kotori predeceaged- her father. Musammat Barfi 
married Ram Prasad and this Ram Prasad is one of the mortgagors 
along with Musammat Barfi. By anagreement of 1910 entered mto, 
a.date when Lachman Das was stil a minor, Musammat Champa 
Kunwar, Lachman Das and Musammat Barfi agreed that the property 
in question should go to Musammat Barfi and Lachman Das and 
Musammat Champa Kunwar should each receive an annuity. We 
need not consider this agreement as I have already stated it is not 
binding on Lachman Das. I may add that the property mortgaged 


~ was purchased by Musammat Champa Kunwar with the money she 


received from her husband under the will and that, therefore, this 
property partakes of the sanfe character as the cash and movables 
bequeathed by Kalyan Chand. e 

The learned Subordinate Judge decreed the suit and we have to 
consider the several points raised in appeal. 


The first point urged i is that the mortgage is invalid on the ground 
that its registration is invalid. It appears that Musammat Chainpa 
Kunwar purchased by a deed.a certain &o/Ári or room belonging to 
one Radhe Lal In executing the mortgage-deed in favour of the 
respondent No..1 this Fo£Ari or room was included as a property mort- 
gaged. The room is situated in Bareily, while the mortgaged 
property, which is a certain entire village of Launda Baheri, is 
situated in the district of. Budaun. The argument for the appellants 
is that the room at Bareilly was purtbased with the sole object of 
including it in-the agreement of 1910 and the object was to give 
jurisdiction to the Sub-Registrar of Bareilly to register the deed. It 
being granted that the owner Radhe Lal transferred it by a registered 
deed in favour of Musammat Champa Kunwar, the title to the room 
did pass to Musanímat Champa Kunwar nothwithstanding anything that 
might have been in the mind of Radhe Lal as to the passing of title. 
The property in the eye of law belonged to Musammat Champa Kunwar 
and therefore Lachman Das had the same interest in the property as 
he had in the cash and movables bequeathed by his grandfather. 
Assuming therefore that Lachman Das had a title to the village of 
Launda Baheri he bad also a title to the room mortgaged. It follows - 
that the Sub-Registrar of Bareilly had jurisdiction to register the ' 
deed. In the case of Mathura Prasad v. Chandra Narain Chaw- 
adhury(*) the property described did exist, but the mortgagor-had no 
interest in the property and therefore the parties to the transaction 
ntver wanted that the mortgage should attach to sych property. 

(1) Tigar] 19 A. L. J. Ru; 385. 
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That case is clearly distinguishable from the case before us. 1 hold 
that the registration is without any flaw. 


The next point urged is that Lachman Das had no interest in the 
property at the date of the mortgage. Lachman Das had a vested 
“right in the property subject to the life-interest of his maternal 
grandmother. This vested interest was a transferable property and 
the mortgage attached to this property. Further, on the death of 
the grandmother, Lachman Das would be the absolute owner of 
the property and the grandmother having already died the mort- 
gage attaches to the property ; vide section 43 of the Transfer of 
Property Act. E 
The third and last point ıs that Lachman Das executed the 
mortgage-deed under undue influence. Nota word has been said 
to show that the mortgagee Ram Prasad had any influence over 
-Lachman Das. The statement of Lachman Das has been read 
out tous. All that he does say is this. Ram Prasad the mortgagor 
was the husband of his mother's sjster, that he, Ram Prasad was an 
elderly man and that therefore he actad under his uncle’s direction. 
At the date of the mortgage Lachman Das was a man of 25 He 
has admitted that there was a shop Styled Ram Prasad Lachman 
Das at Bareilly and he used to visit that shop daily although only 
for an hour ortwo. That shop carried on a cloth business. It ap- 
pears that the plaintiff's case was that he was a commission agent and 
the firm of Ram Prasad Lachman Das purchased cloth through 
him from time to time and that for the balance due to him Ram 
Prasad, Lachman Das and Musammat Barfi executed the mortgage. 
In this state of affairs it is difficult to see whence the undue in- 
fluence comes. 
There is nothing in the appeal and it must fail. 


A cross-objection has been filed on behalf of the plaintiff-res- 
pondent It appears that the learned Subordinate Judge has, 
perhaps through inadvertance, omitted to allow interest after the 
period of two months allowed by him for payment of the mortgage 
money. There is no reason why the mortgagee should not have 
the usual 696 interest on the total amount of the prfncipal sum and 
the interest due up te the date fixed for payment. I would allow 
interest at 6% per annum. I would dismiss the appeal and allow 
the cross-objection both with costs. - 5 

ASHWORTH; jet concur in all three findings I would like 
to add, however, in respect of the first point that there is nothing 
in law to render invalid a sale of property by one person to another 
for the sole reason of giving that other person a right to register 
a mortgage-deed in respect of other property in a particular place. 
The motive of purchase is immaterial’ and the only question is 


whether there was a valid sale. It is urged in this case that there - 


is evidence to prove that the parties to the sale-deed of the room 
had no intedtion that ownership in the foom should pass and in 


Ashworth, _— 
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we 


the absence of such intention, theré was no | sale notwitlistanding 
the execution of the saledeed. Assuming, but not admitting, that 
there is such evidence, it is, in my opinion, inadmissible. The 
appellant’s counsel has 1eferred to the following dictum in Wood- 
roffe-and Amir Al's well known commentary on the Indian Evi- 


. dence nets: 


“ Though evidence to vary the terms of an agreement in writ 
ing is not admissible, yet evidence that there is not an agree- 
ment at all is admissible." 

In support of this dictum two English decisions are relied upon, 
namely, Harris v. Ricketi(*) and Pyn v. Campósll(). Harris v. 
Ricket is no authority for the dictum as stated. !t is authority for 


the rule that where the whole of a cóntract is not contained in a 


written document, it may be supplemented by parol evidence of a 
collateral agreement. Collateral means in effect “not inconsistent 
with the terms of the agreement in question”. Proviso (1) of 
section 92 gives effect to this rule, or at least to so much of it as the 
Indian legislature desired to ipcorporate in the Indian Eyidence Act. 
Pym v Campbell is authority for the rule that parol evidence is 
admissible to prove any collatetal verbal agreement to the effect that 
a document apparently complete and operative on its face, should be 
conditional upon, and not operate, wazil the happening of a certain 
event, which has not occurred. This rule is reproduced in proviso 
(3) of section 92 of the Evidence Act. They are no authority for 
holding that evidence in any shape can be admitted for the purpose 
of showmg that there was no agreement at all, or, in other words, 
that a deed was meant to be inoperative. The dictum criticized, 
occurring as it does in a well-known commentary, has so often misled 
the courts that I have thought it desirable to show that it needs the 
qualifications expressed in provisos 1, 2, and 3 to section 92 of the 


Indian Evidence Act. These proviaions are to be read independently 


of English decisions. | 
Ihold, therefore, that the lower appellate court was right in 
holding that the fact of the sale of the room being only effected in 
order to render the mortgage-deed in suit registrable at a certain 
place does not effect the fact that the room was sold or the conse- 
quent legality of the registration of the mortgage-deed. ` 
By THE COURT.—The appeal is dismissed with costs and the 
cross-objection is allowed also with costs. The respondent No 1 will 
have interest on the total’ sum of the principal and interest up 2: the 
date of payment at 6% per annum. 
Appeal dismissed. 
(1) 28 L. J., Exch, 157. 
(3) [1856] 6 E. & B., 350. 
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ANPURNA KUNWAR (Defendant) 
Verses 
RAM PADARATH AND OTHERS (Plaintiffs) .* 


Limstation Act, sections I9 and 20—Inapplicabrlsty of—Morigage executed 
to satisfy prior mortgage—Transaction? dissimilar in nature— Suit 
based on prior mortgage—When barred by limitation. 


Where a prior mortgage is kept alive by a subsequent mott- 
gage but is not given a second birth, the right to sue on the prior 
mortgage can only be exercised in accordance with the rule of 
limitation applicable to that bond. 


A simple mortgage contracted in 1898 for payjng off earlier 
mortgages and allowing the plaintiff mortgagee to sue for the 
principal after 3 years, was foliowed by a second mortgage oí the 
same property in favour of the husband of the defendant-appellant. 
Later on, a usufructuary mortgage was executed in favour of the 
plaintiff, for payment of the first*mortgege and ‘an additional 
sum, and the mortgagee was givep possession of two out of eight 
villages (R and K) already mortgaged and allowed to sue at once 
if he was dispossessed or a claim was brought for exproprietary 
rights and to recover his money from the property hypothecated 
under the first mortgage. Meantime the first mortgagee had 
purchased village R but as a result of a suit by the appellant, it 
was again sold and purchased by thelatter. The plaintiff having 
been dispossessed in 1911 from both the villages mortgaged under 
the usufructuary mortgage, instituted the present suit on.foot of 
the simple mortgage of 1898. Meld, that the suit was barred by 
lime against the defendant puisne morigagee and the period of 
limitation was not extended either by execution of the usufruc- 
tuary mortgage or byreceipt of profits of the mortgaged villages 
by the mortgagee. 

Mohammad Ibrahim Hossain Khan v. Ambika Prasad Sangh, 
I. L. R., 39. Cal., 527, Deputy Commissioner of Lucknow v. Pandit 
Sukbhnandan, 17 O. C., 38, followed. 

FIRST APPEAL from a decree of MR. ALI AUSAT, Subordinate 
Judge of Jaunpur. 


Kailas Nath Katju and Kamla Kant Verma, for the appellant. 


Haribans Sakai, M. A. Asis, S. S. Sastry and Gadadhar Prasad, 
for the respondents. 


The judgment of the Court was delivered by 


PULLAN, J.—The plaintiffs brought this suit to enforce a simple 
mortgage of 15th March, 1898 by the sale of certain villages. The 
mortgage was for Rs. 13,200 bearing interest at 14% per month 
for a period of 3 years, and eight villages, were hypothecated. The 
mortgage was contracted to pay off earlier mortgages. On the Ist of 
November, 1898 the mortgagor executed a second mortgage of the 

* F. A. No. 469 of 1923 a 
e 45 
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CIVIL - game villages to Babu Inder Sen Singh who is now represented by 
556 Musammat Anpurna Kunwar. On qth May, 1900 the mortgagor 
— executed an usufructuary mortgage in favour of the plaintiffs for 
aia alae payment of the sum of Rs 17,712 due on the mortgage of 15th 
Dir March, 1898 and other items, amounting ın all to Rs. 22,500 giving 
RAM possession of the two villages of Rajdharpur and Konda. Under this 
PADARATH Mortgage the mortgagee was entitled to sue for the amount due to 
Pullan, J. him on dispossession, and he would in that case b: entitled. to recover 
also from the property hypothecated under the bond of 15th March, 
1898. It is this condition with which we are mainly concerned in 
this appeal, as the plaintiffs admit that their right to sue arose 
when they were dispossessed of the village of Konda on the 24th of 
February, 1911 Meantime the plaintiff had in 1904 purchased the 
village of Rajdharpur, but as the result of a suit brought by the 
second mortgagee Musammat Anpurna in 1909, the village of Raj- 

dharpur was again sold and purchased by Musammat Anpurna. 


The plaintiffs filed this suit on gth December, 1922 and have 
obtained a decree against three villages, namely, Rajdharpur and 
Pura Sarwan, in the possession of Musammat Anpurna, and Khalis- 
pur which had been puichased' in 1919 by Durbali Tewari (defend- 
ant 4). This appeal. is filed by Musammat Anpuina who claims 
that the suit ıs barred by limitation as against the villages of Raj 
dharpur and Pura Sarwan. The suit has been decreed on two 
grounds: first, because the mortgage of 1898 has been held to have-— 
become merged in the mortgage oi 1900, and thereby acquired 
the period of limitation applicable to that deed, and, secondly, because 
the order of the District Judge of Azamgarh passed in, 1912 in 
Anpurna's own suit, to the effect that her claim was aubject to 
the prior charge of the plaintiff's mortgage operates as “practically” 
res fudicata We do not agree with either of those findings. 
The deed of May 1900 although executed to satisfy the mortgage 
of March 1898 is of an entirely different nature. Under the sim- 
ple mortgage the mortgagee had a right to sue for the principal 
after 3 years, under the usufructuary mortgage he could sue at 
once if he failed to get possession, or. a claim was brought for 
exproprietary rights, but otherwise he could only sue on being dis- 
possessed. This was an entirely new burden on the property of 
which the puisne mortgagee had no notice, and we are not prepar- 
ed to find that she should be bound by an agreernent altering 





— the period of limitation allowed for a suit on the prior mortgage. 


ix In Mokammad Ibrahim Hossain Khan v. Ambika Pershad Singh 
(2), their Lordships of the Privy Council held that when a suit was 
brought on a simple mortgage of 1888 seeking to make certain 
property covered by that mortgage and by a sarpeshgi deed of 
1877 liable for the decietal amount, the right of priority set up by 
pe plaintiffs on the sarpeshgi deed was barred by limitation, as 

e suit should have been brought within 12 yeags of the date 
i) .L L. R., 39 Cal, 537. 
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when the money dáe on that deed became repayable. The princi- 
ple in that case is the same as in the appeal before us. ` The same 
view was taken by Lindsay, J. when Judicial Commissioner of Oudh, 
Deputy Commisstoner of Lucknow v. Pandit Subkuandan (*). It 
may be that the simple mortgage of March 1898 was kept alive 
by the mortgage of May 1900, buf it was not given a second birth, 
and if the plaintiffs retained a right to sue on the simple mortgage 
of March 1898 at all, they did so only in accordance with the rule 
of limitation applicable to that bond, and their suit became time- 
barred in March 1913. 

In order to meet this position the plaintiffs argue that the usu- 
fruct of the two villages enjoyed by them in accordance with the 
mortgage of May 1900 should be regarded as a payment of interest 
on the simple mortgage of March 1898. This objection is easily 
answered by a reference to the terms of the mortgage of May 1900. 
This mortgage was for a sum of Rs. 22,500 and the usufruct of 
the two villages was given to satisfy the mterest on that sum, and not 
the interest due on the prior mortgage for Rs. 13,200. In our opinion 
there hag been no payment or acknowledgment which would bring 
the suit within time under sections 20° or 19 of the Limitation Act. 


As to the second finding of the learned Judge of the court 
below that the decree of 1912 has practically the effect of res 
judicata, we ‘are of opinion that this view is mistaken. In 1912 
the mortgage pf March 1898 was still within time, and still had 
priority to the mortgage of November 1898 on which the plaintiff 
in that suit based her claim. The fact that the plaintiff’s charge 
was then declared to have priority in no way prevents the claim 
from subsequently becoming barred by time. 

Nor can the plaintiff base his suit on the deed of May 1900 
and obtain a decree for sale subject to the appellant's mortgagee 
rights because when an opportunity was given to the plaintiff in 
1912 to redeem the intermediate mortgage, he refrained from doing 
30, and allowed the sale to be executed in favour of Musammat 
Anpurna. 

In our opinion the plaintiff’s suit as against the villages of Raj- 
dharpur and Pura Sarwan was barred by limitation. We allow 
the appeal with costs against the contesting respondents and order 
that these two villages shall be exempted from the decree. 

: Appeal allowed. 


e (1) 17 O. C, 38. 
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V. E. SMITH (Defendant) 
Versus 


THE INDIAN TEXTILE COMPANY (Plaintiff) .* 


Jurtsdiction— British-Indian Courts—Foreigners not excepted from—Civil 


Procedure Code (Act V of 1908)—~Scope and applicability of. 

The Code of Civil Procedure extends to the whole of British 
India and there is no limitation in it or in any other Act in 
force in India excepting foreigners from the jurisdiction of 
British-1ndian Courts. 

Where plaintiff supplied goods to Æ on assurances given by 
S, and Æ having defaulted in regard to payment, plaintiff 
brought? a suit in the Court of Small Causes at Benares 
against Sas surely and against Æ as principal, and on S’s 
refusal to submit to the court's jurisdiction on the ground that he 
was a foreigner being a resident of Ceylon apd owning no pro- 
perty in India, plaintiff'g suit was decreed ex porte as against S, 
Acid, that the Benajes court had jurisdiction to pass the decree 
against S and it was unnecessary to consider whether S submitted 
to the court's jurisdiction or not. 

Gurdyal Singh v. The Raja of Faridkot, 1. L. R., 2a Cal, 
222 (P.C.), referred to. 

CiVIL REVISION from an order of BABU SUDERSHAN DAYAL, 
Judge of the Court of Small Causes of Benares. : 

G. Banerfi, for the applicant. 

Damodar Das, for the opposite-party. 

The judgment of the Court was delivered by 

Boys, J.—Plaintiff filed a suit in a Benares Court on the allega- 
tion that in pursuance of a conversation with Mr. Smith, defendant 
No. 1, and on assurances given by him he had supplied certain 
goods to Mr. Smith and to the second defendant, Mr. Roche; that 
later Mr. Smith discharged all his own personal obligation in regard 
to the goods supplied to him but that the second defendant Mr. 
Roche had, while retaining some of the goods supplied to him, 
defaulted in regard to the payment therefor The plaintiff, there- 
fore, sued both the defendants and obtained a decree against them 
both, against the second defendant as principal and agamst the first 
defendant as surety. Mr. Smith is a resident of Ceylon and, for 
the purposes of British India, admittedly a foreigner. He has also 
no property in this country. He filed a written statement in which 
he challenged the allegations of fact so far as they concerned him. 
He also demurred to the jurisdiction of the court alleging that the 
court had no jurisdiction whatever to deal with him. Beyond filing 
this written statement he took no further steps and did not appear, 
and, so far as he was concerned, the suit was decreed ex, parte. 

* Civ. Rev. No. 93 of 1936 
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The proposition as to the jurisdiction of the-court would be 
somewhat startling if it were(?) ‘well-founded. It would mean 
that, so far as the civil courts are concerned, any foreigner could 
walk into the country, could cheat anybody in the country and walk 
out again and continue to repeat the process as long as he pleased. 
If that, however, was the law we should have to declare it. In 
support of this proposition we have had a ruling of their Lordships 
of the Privy Council and a passage from Dicey's Conflict of Laws 
drawn to ourattention. We do not think, however, that either of 
these authorities are of any assistance to the present applicant. 
The decision of their Lordships is reported in Gurdyal Singh v. The 
Raja of .Faridkot()). A decree had been obtained in the foreign 
State of Faridkot against a defendant who was not resident in 
Faridkot at the time the suit was filed, who was in another foreign 
State, Jhind, who had ignored.the process of the Faridkot Court, 
who made no appearance during the course of the suit, and had 
in no way submitted to the jurisdiction of the Faridkot Court. 
Subsequently the plaintiff brought a suit against this defendant 
in a Court of the*Punjab. Their Lordships of the Prvy Council 
held that when the foreign judgment*of the Faridkot Court was put 
in evidence in the Punjab Court, it was for the British-Indian Court 
to consider whether the Faridkot Court's judgment had been 
with jurisdiction. Their Lordships held that the Faridkot Court 
had no jurisdiction, that is to say, they held thàt a foreign Court 
had no jurisdiction. That is a wholly different proposition from 
that in the present case. We are not concerned with the judgment 
ofa foreign Court nor the extra-territorial effect (a question of 
foreign law) of the judgment of a British Indian Court, but the 
intra-territorial effect of the judgment of a British Indian Court. 
-We,. a superior Court in British India, are asked to hold that a 
subordinate court in British India had no jurisdiction. That ques- 
tion must depend for its answer on what is the jurisdiction given to 
the British-Indian Courts by the Legislatures of-this country: The 
distinction is expressly recognised in their Lordships’ judgment at 
page 238 where they say : 

“Ina personal action, to which none of hese causes of juris- 
diction apply, a decree pronounced in adsentem by a Foreign 
Court, to the jurisdiction of which the defendant has not in any 
way submitted himself, is by International Law an absolute nullity. 


He is under no obligation of any kind to obey it, and it must - 


5e ded às a mere nullity by the courts of every nation, 
* except uma authorised by spectal local Legislation) im the country of 
the forum by which it was pronounad.” 

The “causes of jurisdiction,” to which reference is made as 
being non-existent. in the particular case, are referred to in a 
preceding passage which runs: 

"It egists always as to land within the territory, and ‘t 
(1) [1894] L L. R, 32 Cel, 232. 
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may be exercised over movables within the territory: and in 
questions of status or succession governed by domicile, it may 
exist as to persons domiciled, or who when living were domiciled, : 
within the territory.” 

Those causes of jurisdiction are equally absent in the present 
case. But there is an exception expressly made at the end of the 
passage first quoted : 

“except (when authorised by special local legislation) in the 

country of the forum by which it was pronounced." i 
This is sufficient to indicate, as might be expected, that their 
Lordships expressly excepted the case of a court- considering a 
decree passed by another court in the same country. The Jatter 
is what we have to do here. We are not considering a foreign 
judgment but whether a court in this country had jurisdiction, and 
we have, as indicated by their Lordships, merely to consider the 
effect of tbe special local legislation. 


The passage quoted to us from Dicey's Conflict of Laws, 2nd 
edition, page 374, rule 84, hag similarly no application. There also 
the question being dealt with,is what view is a country to take of a 
foreign judgment. It is clear from the rule itself and from the 
comments and illustrations which follow that that is the question 
which was under consideration. 


‘We have then only to consider the effect of the legislation 
affecting British India. It is, of course, clear that the Code of 
Civil Procedure extends to the whole of British India. Counsel 
for the applicant in revision has not been able to direct ovr attention 
to any limitation in the Code of -Civil Procedure or in any other 
Act in force in this country excepting foreigners from the 
jurisdiction of British-Indian Courts. Nor are we aware of any_ 
such limitation. That being so, there is nothing which will pro- 
tect a foreigner from being subject to the courts of British India 
in a suit of the description before us We hold that the court at 
Benares had jurisdiction to pass the decree which it passed against 
Mr. Smith. 


It is unnecessary then to consider whether Mr. Smith submitted 
to the jurisdiction by acceptiug the process, appointing a pleader 
and filing a written statement, or, if he did so submit, what would 
be the effect thereof. 

The application is dismissed with coats. 


Application dismissed. 
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TAMIZ BANO (Defendant) l l e 
Versus 1997 
NAND KISHORE AND ANOTHER (Platntiffs) * Fobfsary chr. 


Crvi Procedure Code, section 2, Clause Ir and section 52 (2)— Legal repre- wouxuryi, J. 
sentaitve—Credstor entitled to a decree against— Possession oj deceased ASBWORTB, 
debtor's properiy— Decision of question not necessary—Payment of debts J. 
by legal representative—Right of preference and relainer—Plea of ‘ plene 
adsunistravi’’ mor restricted to execution proceedings but can be laken in 
sutt, 


In a suiton a bond debt, brought against the widow of the debtor 
and his two sons, as his legal representatives, the plaintiff alleged 
that the defendants were in possession of the propefty left by the 
deceased debtor. The widow, who alone contested the suit, 
contended that the whole of her huüsband's assets were used by 
herself and the other defendants to pay her dower debt. The 
lower courts, however, holding thaj the disposal of the assets was 
designed to defeat the creditors but without deciding the question 
of sale in heu of dower the existence and extent of which they 
doubted, decreed the suit against all the defendants as against the 
assets in the hands of the widow. | ZZ, per Mukerji, J., that the 
suit was rightly decreed by the lower couits and il is neither 
lawful nor expedientto throw it out altogether simply because one 
of the legal representatives alleged and sought to prove that no 
assets were available. The lower courts were right in not deciding the 
question of sale in lieu of dower debt as the stage for any such 
decision had not arisen. Girdhar Lal v. Bai Shiv, I. L. R., 8 Bom., 
309 and Za//w Bhagwan "v. Tribhuvan Mots Ram, I. L. R., 13 
Bom., 653, followed. 


Per Ashworth, J.—Legal representatives in the possession of 
assets {not being executors or administrators appointed by or sub- 
ject to an administration order of the court) may show préference 
in the payment of debts and may retain a debt due to themselves. 
Rastur: Chand v. Mangal Sem, Punjab Record, 1895, 337, Haji 

` Subvo Sidick v. Ally Mohammad, 6 Bom. L. R., 1135 and Veeraso- 
kAaraju v. Papiah, I. L. R., 26 Mad., 792, referred to. 


The fact that the plea of "plene administravi"" can be taken in 
execution proceedings when events justifying such a plea may 
have occuned subsequent to thé decree is no reason why it cannot 
be taken in the suit as a reason for no decree being passed. ^ 
‘The lower courts were therefore bound to decide the question A 
` gwhether the defendants had only applied the assets that had 
come into their hands and this required a decision as to the fact 
and amount ol the dower debt. Oxenham v. Clapp, [1831] a B. 
and Ad., referred to. 


SECOND APPEAL from a decree of BABU Hak GOVIND BaJRL, 
Additional Subordinate Judge of Meerut, confirming a decree qf 
PANDIT DAYANAND JOSHI, Munsif of Hapur. 

* 8, A. No. 1571 of 1914. 
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Muhammad Husain, for the appellant. 
Kailas Chandra Mital, for the respondents. 
The following judgments were delivered :— 


MUKERJí, J.— The facts involved in this appeal are briefly these. 
A certain person, Abdul Qayum, whose heirs-at-law the defendants 
are, borrowed, on a bond, on the 16th of March, 1921, a sum of 
Rs. 300 from the plaintiffs; He having died before the institution 
of the suit, it was filed against his heirs. Among the heirs was the 
original appellant to this court, Musammat Tamiz Bano, who was a 
widow of the deceased and is since dead. She denied the execution 
of the bond by her late husband and said that, on the death of her 
husband Abdul Qayum, her dower of Rs. 25,000 was due to her and 
that consequently the remaining heitis of Abdul Qayum sold his 
property to Ber in lieu of her dower. She did not say exactly what 
the effect of her defence was, but clearly she contemplated that the 
suit could not be maintained as no property of Abdul Qayum was 
left in the possession of his heirs. 


The other defendants did hot contest the suit. 


The Munsif decreed the* suit. He did not come to any very 

definite finding as to the allegation of sale in lieu of dower. He said: 

"Iam not inclined to hold that the debt of Rs. 25,000 had 

been proved. There is nothing to prevent the plaintiff from 

proceeding against the property at present in the hands of the 
contending defendants as assets of Abdul Qayum.” 

On appeal the learned Subordinate Judge doubted that the trans- 
fer was really a genuine transaction but he said that he was not 
going to decide what was Musammat Tamiz Bano's dower and he 
dismissed the appeal. 


In this Court, it is said that the lower appellate court should 
have come to a clear decision as regards the alleged transfer in 
lieu of dower and that no decree could be passed against the 
original appellant, Musammat Tamiz llano, so long as it was not 
proved that she was in possession of any asset of her husband. I 
might mention shere that Musammat Tamiz Bano having died 
pending the appeal, some of the original defendants are now 
prosecuting the appeal as her heir. 4 


It appears to me that the question whether the legal represen- 


` tatives of a deceased debtor are or are not in possession of any 


asset of the deceased need not be tried at the present stage of 
the litigation. When a deceased debtor dies a suit has to be 
brought against his legal representative. For this proposition no 
authority need be quoted. The expression ‘legal representative’ 
has now been defined in the Civil Procedure Code in section 2, 
clause 11 as follows :— 


t " Legal representative means a person who jepresents the 
estate of a deceased person and includes any person who 


. r 
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intermeddles with the estate of the deceased, and where a party 
sues or is sued in a representative character~the person on 
whom the estate devolves on the death of the party so suing or 
sued.” 


It will be noticed that where a party is sued in a representative 
character the legal representative is the person on whom the estate 
devolves. It is not necessary for his character as legal represen- 
tative that he should be in possession of any property of the 
deceased. All that is necessary is that he should be a person on 
whom the estate would devolve. [t is only when a third party 
intermeddles with the estate of a deceased person that he can be 
treated as a legal representative and it is then alone that the 
question of possession arises. In this view it was not necessary 
for the plaintiffs to say, as they did in paragraph 2 qf the plaint, 
that the defendants Nos 1 to 5 were in' possession of any property 
left by the deceased Abdul Qayum. 


The same conclusion may be drawn from an examination of 
section 52 of the Civil Procedure Code. That section says that 
where a decree is passed against a pagty as the legal representative 
of a deceased person and the decree is for payment of money out 
of the property of the deceased it may be executed by attachment 
and sale of any such property. Further, it says where no such pro- 
perty remains in the possession of the judgmentdebtor and he 
fails to satisfy the court that he has duly applied such property, he 
would be liable to the extent of the property as to which he has 
failed to satisfy the court. The section shows that there may be a 
decree passed against the legal representative of a deceased person 
without showing that the deceased left any property and the legal 
representative got that property A suit may be brought against 
the legal representative of a deceased person even after such 
person has duly applied the property he inherited and has therefore 
ceased to be further liable for payment of any debt. A creditor 
has a perfect right to obtain a decree for his debt and then to 
find out how he would realise it. Till he has obtained his decree he 
cannot seek any remedy to enforce payment. His remedy to 
enforce a decree for money is indicated by section 52. That remedy is 
by attachment and sale of an asset of the deceased debtor. When an 
application for attachment 1s made itis open to the legal represen- 
tative. to prove either that the property sought to be attached 
is not the property of the deceased or that he has sufficiently 
accou&ted for such property of the deceased as came into his 
possession. But in any case till a decree has been obtained by the 
creditor, he has no remedy. The same view was taken in Girdhar 
Lal v. Bat Shiv (')) and Lallu Bhagwan v Tribhuvan Moti 
Ram (°) under the Code of Civil Procedure of 1882. 

In the circumstances I think the lower appellate court 

(1) I. L. RY, 8 Bom, 309. (2) 4. L. Rọ, 13 Bom, 653. 
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was right in not deciding the question of sale in lieu of 
dower. The stage for any such decision has not arisen. Even 
if there be no immovable property left, such as may be 
taken in execution of the decree, the plaintiffs, if they be armed 
with a decree, might seek out, in the course of 12 years within 
which they can execute the decree under the law, any movable 
property that may still be available. I am strongly of opinion that 
it is neither lawful nor expedient to throw out the suit altogether 
simply because one of the legal representatives alleges and seeks to 
„prove that no assets are available. 

In this view of the case the appeal must fail as no other point 
has been urged. I would dismiss the appeal with costs. 


ASHWORTH, J.—I concur in the finding but not with the reasons 
of my learned brother. This secord appeal arises out of a suit 
brought by the respondents against three persons, the present 
appellant Musammat Tamiz Bano, widow of Abdul Qayum, and his 
two sons as legal representatives of Abdul Qayum on a bond debt of 
Rs. 300. There was an allegation in the plaint that they were in 
possession of the property left by Abdul Qayum. Only the widow 
defended the suit and her main plea, the only one with which we 
are concerned in this appeal, was that the whole of the assets of 
Abdul Qayum were used by herself and the two other defendants 
to pay her dower debt. . i 


Both the lower courts held that this disposal of the assets was 
designed to defeat the creditors including the plaintiffs. The trial 
court doubted the existence of any dower debt and the lower appel- 
late court the existence of one of this magnitude They decreed 
“the suit against all three appellants as against "the assets of K 
Abdul Qayum and at present in the hands of the widow defendant”. 


In this second appeal the pleas preased are that the lower courts 
should have come to a clear finding aa to the existence and amount 
of the dower debt and that the suit should have been dismissed if 
the dower debt exceeded the assets, since the defendants were 
entitled to use the assets tor satisfaction of the dower debt. 


The first question, therefore, to decide in this appeal is whether 
the defendants, as legal representatives of the deceased Abdul 
Qayum, were entitled to use his assets to pay the defendant-widow, | 
her dower;if proved. There can in my opinion be no doubt that 
they were. In English law the widow would possess this right of. 
retainer, aud the other two defendants this right of preference. 
The law is stated in Jenk's Digest of English Law (1st edition) 
paragraphs 2165 and 2166, pp. 1378 and 1379 and supported by 
reference to numerous authorities, In Stephen’s Commentaries, 
Ist edition, Vol. 11, pp. 651 and 652, the right of retainer is based 
gn the consideration 


_“‘ (hat a personal representative in his personal capacity could 
not sue himself at law in his representative capacity and that it 
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would be hard that this difficulty should deprive him of the 
natural advantages of his possession”. 
The right of preference (pp. 652 and 653 ibid) -is said to have 
arisen thus: 


"Inasmuch as any creditor of the deceased could sue the per- 
sonal representative and get judgment from him, wsiess the 
representative was in a position to plead " plene administravi’’ 
the only remedy of the representative at common Law was to 
‘pay the debt and avoid further consequences.” 

And if he could do that after action was brought, was he bound to 

_wait (if he was satisfied of che genuineness of the debt) until action 
was brought and costs incurred. Thus, it is said, the personal 
representative acquired his peculiar right, which is obviously liable 
to abuse and collusion. These considerations apply equally in India. 
Indeed the right of preference is the natural consequence of a legal 
representative possessing the privileges of the deceased, and the 
right of retainer ie only a form of the right of preference. I would 
refer to the following Indian cases in esupport of this view -—Seth 
Rastur Chand v. Mangal Sen () and Haji Saboo Sidick v. Ally 
Mohamed (^) and VeerasobRarafu v. Papiah (*). I hold, therefore, 
that legal representatives in the possession of assets (not being 
executors or administrators appointed by or subject to an administra- 
tion order of a court) may show preference in the payment of debts 
and may retain a debt due to themselves. With this view my 
learned brother agrees, I understand, although he considered that 
the question did not arise in the suit. 


The next question is whether by reason of such retainer and pre- 
ference the defendants were entitled to resist the suit on the ground 
of “ plene administravi " or, to use the language of section 52 (2) of 
the Civil Procedure Code, on the ground of having already duly applied 
such property of the deceased as i8 proved to have come into their 
possession. I have not been able to find any decisicn in India on 
the point. My learned brother would reply in the negative. It is 
not that he denies that the plea of * plene administravi" may be a 
good plea by which to resist execution against the assets in the 
hands of the defendants, but he thinks that this plea can only be 
raised in execution proceedings and notin a suit against.a. legal 
representative. For this view he relies on the language of the 
definition of “legal representative" contained in section 2 (11).of 
the Civil Procedure Code and on the provisions of section. 52 of the 
Code They are as follows : Section 2 (11):— 


" Legal Representative’? means a person who in law pri 

‘the estate of a deceased person, and incltdé$ any person who 

: intermieddles with the estate of the deccased, and, where a party 
' sues or is sued in a representative character, the person on whom 


(1): [1895] -Punjab EAS ick awe R.-Vol. Vh 13g. ° 
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the estate devolves on the death of the party so suing or sued.” 
Section 52 

(1) Where a decree is passed “against a party as the legal 
representative of a deceasèd person, and the decree is [or the 
payment of money out of the property of the deceased, it may 
be executed by the attachment and sale of any such property. 

(2) Wherè no such property remains in the possession of the 
judgment-debtor and he fails to satisfy the Court that he has 
duly applied such property of the deceased as ıs proved to thave 
come into his possession, the decree may be executed against the 
judgment-debtor to the extent of the property in respect of which 
he has failed so to satisfy the Court in the same manner as if the 
decree had been against him personhlly." 

His argument is that under the definition thelegal representative 
of a party sued in a representative character is described as "the 
person on whom the estate devolves" without any such qualifying 
words as “unless he has duly applied the estate". No doubt a legal 
representative is such, irrespective of whether at the moment of suit 
he is in possession of or is likely to acquire any assets and under 
Order 22, rule 4 he can be brought on the record. It does not follow 
that there is any right to a decree against every legal representative, 
or that he cannot plead due application of all the assets of the deceased. 
As to section 52 the argument appears to be as follows. The section 
provides for the plea of due application of the assets, f.s., of "plene 
administravi" being taken in execution proceedings. Therefore it must 
be inferred that it cannot be taken atan earlier stage, namely, in 
the suit. ] 


In English law the plea of "plene administravi" could certainly 
be raised by a legal representative sued ona debt due from the 
deceased. In Jenk’s Digest of English Law, ist edition, p. 1369, 
paragraph 3253, it is stated : ° 

" The liability of the personal representative, as such, to pay the 
debts or legacies of the deceased is prima facie limited to the amount 
of the assets which he has received or which but for his wilful 
default he might have received. And a plea that he has fully 
administered the assets 18, if proved, a defence to any claim by a 
creditor or a legatee. The liability of the heir, devisee or special 
occupant is similarly limited.” 

And in Oxenham v Clapp (+) the plea of having fully administered was- 
allowed even to “an executor de sos fort’. Is this plea tobe denied a 
legal representative in India merely on the ground that while section 52 
of the Civil Procedure Code specifically permits it toa legal represen- 
tative in execution proceedings, there is no section of any Indian Act : 
which either apecifically or by implication, provides for the plea 
being taken in the course of the suit on the debt ? To hold this would 
be: straining beyond all méasure the maxim of “unius inclusio 
alterius exclusio est". The fact that the plea of “plene administravi" 
(1) T1831] 3 B. & Ad. P 


vor. xxv] “HIGH COURT 365 


can be taken in execution proceedings when events justifying such a 
plea may have occurred subsequent to the decree is no reason why 
it cannot be taken in the suit as a reason for no decree being passed. 
No doubt there is a presumption that a person who has come 
into the possession of any assets still has, or will have, assets 
to meet the claim; but this presumption arises from the burden 
of proving the contrary being on him as the person with special 
knowledge of the administration. But the presumption is one of 
act and can be rebutted by evidence of due application of all the 
available assets. Take the case of an executor who has wound up an 
estate after advertisement for claims. Is a decree to be passed 
against him merely because he is legal representative ? 


Indeed it would appear that a person sued for a debt as legal re- 
presentative can resist the suit either on the plea that as,the deceased 
left no assets, he can have no legal representative (since the expres- 
sion has reference to some estate and does not mean merely a 
relation who would have beeu the heir if any property had been left) 
or again on the plea that he has duly gpplied all the assets available 
or proved to be available. 


My conclusion then is that the lower courts were bound to decide 
the question whether the defendants had duly applied the assets that 
had come into their hands, and this required a decision as to the 
fact and amount of the dower debts. 

Now I think that the trial court intended to find as a fact that 
there was no dower debt proved, and the lower appellate court that 
no dower debt of a specific amount was proved, which comes to the 
same thing. This is a finding of fact by which we are bound in 
second appeal. 

The suit was therefore rightly decreed; but as the defendants 
were held to have had assets and to have wrongly applied them, 
the decree should have been a personal decree against them, jointly, 
and severally, as they all admit a share of the assets excluding the 
debt claimed. See Nathu Ram Siriji Set v. Kutti Haji C )and Atma 
Ram v. Balaji Raghunath (*). The decree as it stands is wrong as it 
restricts the plaintiffs to execution against the ass¢ts of K. Abdul 
Qayum ; but as no appeal has been filed by the plaintiffs it must be 
deemed that they are satisfied with the decree against the assets. I 
therefore concur in dismissing the appeal with costs. 

By THE COURT —The appeal is dismissed with costs 

. _ Appeal dismissed, 

` (1) I. L. R., 20 Mad., 446. 
(2) In Cas., Vol. 77, 306. 
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NEHAL CHAND, KISHORI LAL or CAWNPORE — 
IN THE MATTER Or.* 


Income Tax Act (XI of 1922), sections 3 and 26—Provisions of—Joint 


Hindu family converted snio registered fii s— Effect of conversion on 


assessment— Rate of, determination of. 


The conversion of a joint Hindu family business into a regis- 
tered firm does not in any way affect the profits made by the firm 
before the conversion or the legal liability to income-tax which 
already existed before the conversion. The liability to assessment 
is not conclusive as to the chargeability in respect to the period 
for which such assessment is made. 

Begg Sutherland & Co. Ltd.,—J[n the matter of, I. L. R.. 47 All, 
715: 23 À. L. J. R, 685, followed. 

The.rate to be assessed upon the income, profits and gains of the 
accounting period is to be determined by the fact as to who was 
in fact carrying on the business and making such income, 
profits and gains during the accounting period. 


When any charge occyjs in the constitution of a firm, the assess- 
ment shall be made on the firm as constituted at the time of 
making the assessment. ° i 


REFERENCE under section 66 (2) of the Indian Income-Tax Act, 


1922. 


G. W. Dillon (Government Advocate), for the Crown. 
Kailas Nath Kaiju, for the assessee. 


The judgment of the Court was delivered by 
WALSH, J — This is a case stated by the Commissioner of Income- 


Tax. Shortly stated the matter arises in this way A certain firm, 
Nebal Chand, Kishor Lal of Cawnpore, carried on business as a joint 
Hindu family, and were doing so between June 1924 and June 1925, 
the relevant period on which their profits had to be based for the 
assessment under discussion, their practice being to keep their 
accounts from June to June. They purport to have. effected parti- 
tion on the roth April, 1926 by means of a deed in respect of which 
they ceased to carry on business as a joint Hindu family and cone 
tituted themselyes a partnership with specified shares. Whatever 
legal effect that partition might have in other respects, it had no 
effect under the Income Tax Act until the 12th June, 1926, when 
the deed was registered. From that date they must be treated as 
a registered firm under the Act. The result of that transaction 
was that they ceased to carry on business as an undivided Hindu 
family and bégan' to carry on the same business as a registered 
firm. These two terms-are dealt with in two separate definitions in 
aub-sectioni .(9) and “sub-section (14) respectively of section 2 of 
the Income Tax Act. Although Dr. Katju, their counsel, protested 
against the view, we have no doubt that asa matter of law and 
_for the purpose of this Act, the ad 12th June, 


*Misc. Case No. 61 of 1927 
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1926 became the successor of the Hindu undivided family in the 
carrying on of the business. The business may have been the same. 
It was undoubtedly carried on by a totally different legal person 

From that moment the assessee was the registered firm. It could 
not be the Hindu undivided family, because the undivided family 
ceased to exist as a person carrying on the business, so that the 
registered firm had the duty of making the return and had the 
obligation of making the paymentdue as assessee. This, however, 
does not dispose of the question As was said in Begg Sutherland 
and Co., Lid. of Cawnpore(*), 

"the conversion of a firm into acompany—the principle applies 
equally to the conversion ofa joint Hindu family into a registered 
firm-does not in any way affect the profits made by the firm before 
the onversion or the legal liability to income-tax which already 
existed before the conversion. The liability to asseSsment is not 
conclusive as to the chargeability in respect to the period for 
which such assessment is made." 

Possibly that language is not so clear and comprehensive as it might 
be, but the court there was dealing witp a negative case, that js to 
say, it was rejecting the suggestion that the new assessee, who would 
not have been liable to super-tax if he*had carried on the business 
during the period under consideration, was liable to pay super-tax 
for such period although his predecessor in business would not have 
been liable if he had continued the buainess as before and had been 
the assessee. 

We think that this is made even clearer by the machinery provid- 
ed by the Act upon which the court in that case did not dwell. 
Having discovered your assessee, itis then necessary to see what 
it is he is liable for by the Act By section 10 the tax shall be 
payable by the assessee, under the head of ‘business’ in respect of 
the profits or gains of any business carried on by him What pro 
fita and gains those are, are prescribed by section 3, which provides 
that the tax should be charged at the rate or rates applicable to the 
total income, profits and gains of the previous year, and every indivi- 
dual company, frm and Hindu undivided family. You, therefore, 
have to look at the profits of the business in the previous year, by 
whomsoever it was carried on, and if the rate chargeable depends 
upon the constitution of the firm or company which carried it on, 
you must look to see what was the firm or individual which carried 
iton. If such individual or firm is not by law chargeable for 
super-tax, then the rate to be charged on the profits of that previous 
year must not include super-tax. If, on the other hand, the indivi- 
dual or frm carrying on the business in that previous year is charge- 
able with super-tax, the rate charged upon the assessee miist include 
that super-tax, for, as in the case of Begg Sutherland and Co., which 
is really the converse of this case, the assessee is not necessarily 
the person who was carrying on the business and making the pr¢ 
fits of the previous years upon which the assessment made upon 

(1) L L. Ra 47 AU, 215. 
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him has to be based. In our view, section 44 makes this abund- 
antly clear.  Itdeals with liability in the case of a business which 
has been carried on by a firm and been discontinued. Discontinu- 


' ance may consist of various forms It may mean total abandonment 


or extinction, it may mean self-extinction for the purpose of recons- 
truction under another form. In this case, the business ag carried 
on by the undivided Hindu family was discontinued in the eyes of 
the law and in accordance with the provisions of this Act, on the 
12th June, 1926 when the deed was registered. It was recom- 
menced by the registered firm from that date, and section 44 pre- 
serves the existing liability at the time of such discontinuance and 
makes every member of the firm, which has been discontinued, 
jomtly and severally liable for the amount of the tax payable in 
respect of the income, profits and gains of the firm upto the date 
of such discontinuance, that is to say, the profits and, the rate charge- 
able thereupon as provided by section 3. It appears to us that 
section 44 could not have been designed for any other purpose, and 
applies without any straming « of the language. Section 26 is equally 
clear, but in our view it applies to a different consideration, namely, 
the ascertainment of the assessee within the meaning of section 
2 at the time when the assessment is made, and it does not affect 
the rate or the period in respect of which the profits have to be 
computed. When any change occurs in the constitution of a firm 
or when any person has succeeded to any business,—and we find 
that the registered firm succeeded to the business of this undivided 
family,—the assessment shall be made on the firm as constituted at 
the time of making the assessment, that is to say, in this” case, on 
the registered firm. 


The machinery of the Act seems to be consistent and carefulfy 
designed for dealing with every possible contingency which may 
arise in business. We agree with the principle laid down in Begg 
Sutherland and Co., and are of opinion that the decision in this 
case follows from it as a necessary corollary. Our answer to the 
question stated in paragraph 9 of the Commissioner's case is that 
the rate to be assessed upon the income, profits and gains of the 
accounting period, is to be determined by the fact as to who was 
in fact carrying on the business and making such income, profits 
and gains during the accounting period. In other words, they must 
be assessed on such income, profits and gains of a Hindu undivided 
family, the liability for payment thereof falhng on the assessee, 
the registered firm which is the successor to the joint family which 
has ceased to carry on the business. The assessee must pay the 
costs of this reference. We might mention, that the question of 
the company in Begg Sutherland and Co's. case having become 
the successor of the firm as assessee within the meaning of section 

6 of tbe Income-Tax Act, was not disputed by the late Mr. J. M. 
Baneri, who argued on behalf of the company. We agsess the fee 
of the Government Advocate as Rs. 100 
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SHAGUN CHAND AND ANOTHER (Defendants) CiviL 
UET SMS 3% q95 
DATA RAM AND OTHERS (P/aimtiffs) .* Fékruns, s5. 


Civil Procedure Code (Act V of 1908), Or. 1, r. 10 (2)—Applicability . 
. of ~Mortgage—Partition of mortgaged property prior to preliminary ASHWORTH, 
decree but subsequent to institutionof suit-- Adding parties as defendants IQBAL 
in application for final decree— When improper. AHMAD, J. 
On the basis of a mortgage-deed executed by one & Z. in 
favou of the plaintiffs-respondents, the latter obtained a preli- 
minary decree. Subsequent to the institution of the suit but 
prior to the passing of the preliminary decree, S Z. partitioned ` 
the mortgaged property along with other property between him- 
sell and the appellants. The plaintiff, when Applying for a 
final decree joined the appellants as parties and obtained a final 
decree against them as well as S Z., the lower courts holding 
that S. Z. was separate from the appellants because at an earlier 
date he had filed a partition suit against them though he had 
withdrawn it. No application was, however, made to the court 
under Or. 1, r. 10 (2) of the Civil Procedure Code for joining 
them as a party, nor was order passed by the court decluring 
that they were necessary parties to be joined as defendants. 
Held, that no decree should have been given against the appel- 
lants as they could not be (per ASHWORTH, J ) or, at ‘any rate, 
should not have been (fer [QBAL AHMAD, J.) made parties to 
the suit under Order x, rule ro (2), Civil Procedure Code. 
Hindu Law—Partition—Wihdrawal of plaint—LEffect of on 
question of separation. 2 
Further, eid, that according to the Privy Council decision in 
Palani Ammai v. Muthupenkatackala- Mohiagar, 23 A. L. J. R., 
746, the bringing of a suit for partition is only presumptive -evi- 
dence of separation. and that evidence may be rebutted by other 
evidence such as the fact of the withdrawal of the plaint on the 

‘ground that separation had not taken place or was not desired 

but not by evidence inetely of withdrawal of the plaint. 

SECOND APPEAL from a decree of MAULV| ABDUL HALIM, 
Additional District Judge of Meerut, confirming a decree of BABU 
Har GoviND BAJEL, Subordinate Judge of Muzaffarnagar. 

Kailas Nath Katju, for the appellants. 

Peary Lal Banerji and K C. Mittal, for thé respondents. 

The following judgments were delivered:— 


` ASHWORTH, J.—This second appeal arises out of an application Ashworth, J. 
for the framing of a final decree in a mortgage suit. One Shyam 
Sunder Lal executed a mortgage-deed in favour of Lala Data Ram 
and Musammat Bundi applicants for the final decree. They obtain- 
ed a decree against bim. Subsequent to the institution of the sujj, 

. *S. A. No. 1806 of 1916 
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Shyam Sunder Lal purported to partition the mortgage property 
along with other property between himself and the present appel- 


,, lants. Data Ram and Musammat Bundi consequently only asked 
- for and obtained a preliminary decree against Sunder Lal. In their 


application, however, for a final decree they joined the appellants 
on the ground that they had obtained possession under the parti- 
tion deed. No application was made to the court under Order 1, 
rule 10(2) of the Civil Procedure Code for joining them as a party 
and no order was passed by the court under Order 10, rule 10 (2) 
declaring that they were necessary parties and allowing their names 
to be joined as defendants. 

The final decree was framed not only against Shyam Sunder 
Lal but Also against the appellants. Both the lower courts held 
that inasmuch as Sbyam Sunder Lal, in the year 1914, long before 
the present litigation, had applied for partition of his share in some 
villages, he had indicated that he had become separate from the 
other members of the joint family. They held that this was con- 
clusive evidence of separatipn notwithstanding that it was shown 
that he had withdrawn the swt for partition. 


In this appeal two points arise for decision. The first point is 
whether the final decree was rightly given against the appellants. 
Iam of the opinion that the proceedings for a final decree are mere- 
lya continuation of the suit as instituted for the purpose of a 
preliminary decree and that the provisions of Order t, rule 10(2) 
of the Civil Procedure Code governing the joinder of an additional 
party during the pendency of a suit willapply to this case. As 
the sole question in the suit was whether the plamtiff was entitled 
toa decree against Shyarh Sunder Lal in respect of his interest 
in the mortgaged property, neither the plaintiff nor the court 
(swo initio) could add the appellants at any time as defendants ; 
still less Could they add them as defendants after a preliminary 
decree excluding them had been passed. The court, therefore, in 
my opinion had no jurisdiction to add these appellants as parties 
Nor indeed did it do 80. The inclusion of their names as judgment- 
debtors under the final decree was not due to any order of the 
court for their names to be added as defendants but merely due to 
the fact that the plaintiff had included their names in his appli- 
cation for final decree. It cannot be said that the mere fact of the 
court baving included their names in the decree amounted to an 
order under Order r, rule 10(2). I would, therefore, hold that 
no decree should have been granted against the appellants. ° 


The second point taken by the appellants is that if they were 
parties to the proceedings for a final decree they should have been 
given an opportunity of rebutting by evidence the presumption of 
separation arising out of Shyam Sunder Lal's plaint in the partition 
ateit of 1914. According-to the latest decision on the subject by 
the Privy Council in Palani Ammal v. Muthutenkatachala 
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Moniagar (*) the bringing of a suit for partition is only presumptive 
evidence of separation and that evidence may be rebutted by other 
evidence such as the fact of the withdrawal. of the plaint on the 
ground that separation bad not taken place or was not desired (but 
not merely by evidence of withdrawal of the plaint). This being 
so, it would have been necessary but for my finding on the first 
point to have remanded'the case to give the appellants an oppor- 
tunity to produce their further evidence. Having regard, however, 
to my finding that the appellants were improperly joined as judg- 
ment-debtors in the decree, the order that I would pass is that the 
decree of the lower court should be modified so as to exclude their 
names. The remaining names will remain on the ground that the 
decree was rightly passed against defendants 1 and 2 and that the 
other defendants have not appealed. - 


IQBAL AHMAD, J.—I agree in the order proposed but I prefer 
to base my decision on grounds other than these assigned by my 
learned brother. It is apparent, from the facts stated in the judg- 
ment of my learned brother, that a partition was effected by the 

. appellants and Shyam Sunder Lal, the mortgagor, during the 
pendency of the suit filed by the mortgagees on the basis of the 
mortgage-deed executed by Shyam Sunder Lal, and before the 
passing of the. preliminary decree in favour of the mortgagees. The 
mortgagee-decree-holders applied for a final decree, not only against 
the persons who-were defendants to the suit as originally brought, 
but also against the present appellants, and certain other transferees 
from the mortgagor. ` The decree-holders asserted that the partition 
effected by Shyam Sunder Lal and the appellants was collusive 
and was máde with a view to deprive them of their rights as 
mortgagees, and, as such, could not effect their right to obtain a 
final decree with respect to property covered by the preliminary 
decree, and that in order to avoid future complication it was 
necessary, in the ends of justice, to bring the appellants on the 
record of the mortgage suit and to passa final decree as against 
them as well. In view of the provisions of section 2 (2) of the 
Code of Civil Procedure it cannot be doubted that the mortgage 
suit filed by the mortgagees was continuing when the application 
for the preparation of the final decree was made by them. That 
being so, Lam not prepared to hold that under no circumstances 
has the court jurisdiction, after the passing of the preliminary 
decree and before the final decree has been passed, to implead 


as defendants to the suit persons who were not originally impleaded 


as defendants and were not parties to the preliminary decree. But 
the question whether or not persons who were not originally made 
defendants, should be made defendants in the suit is a question 
entirely within the discretion of the court, as is apparent by the 
provisions of Order 1, rule ro (2) of the Civil Procedure Codg. 
Having regagd to the complicated nature of the questions that 


(1) 33 A. L. J. R., 745. 
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arise for consideration in this case because of the respective 
allegations of the parties, as regards the jointness or separation of 
Shyam Sunder Lal;and the appellants, and as regards the collusive 
nature or otherwise of the partition effected during the pendency 
of the mortgage suit, it appears to me that the trial court should 


DATA RAM have, in the exercise of its judicial discretion, refused to bring upon 
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_ the record the appellants before us. Moreover, as pointed out by my 
learned brother, evidence that the appellants wanted to lead has 
been shut out by the court of first instance. For the reasons given 
above it appears to me that, in the circumstances of the present 
case, the applicant should not have been allowed to implead the 
appellants as parties to the mortgage suit after the passing of the 
preliminary decree and the question arising between the parties 
should have, been left to be determined either in executive pro- 
ceedings dr by means of a separate suit. 


Bv THE COURT —It is ordered that the appeal be allowed with 
costs to the appellants in both courts against the applicants in the 
court below and that the nameg of the appellants be removed from 
the array of judgment-debtors under the decree. 

x Appeal allowed. 


` 


GADDAR MAL (Plaintif) 
versus 


THE TATA INDUSTRIAL BANK LIMITED, BOMBAY 
THROUGH THE MANAGER (Defendant) .* 


Contract Act (IX of 1872), sections 7, 8 and Q—Acceplance of an offer — 
Notice by Bank to customer, enkumcimg rate of interest in respect of 
overdrafis—Faslure to reply to notice, effect of—Taking further advance 
after notice— When amounts to acceptance. 


The plaintiff took an overdratt from a bank, under an agree- 
ment called a letter of lien, on security of cotton bales at a 
certain rate of interest. The bank gave noticé after the over- 
draft had reached a certain sum that it required the rate of 
interest to be enhanced. The notice was not answered by the 

- plaintiff. The cotton was sold and no balance was left if. the. 
enhancement of interest was effectual. The plaintiff denied that 
he was bound by it. 


Held, that the failure of the plaintiff to reply to the notige of 
enhancement of interest did not render him liable to the enhance- 
ment, but that inasmuch as he had taken a further advance 
after the notice, he had accepted consideration offered by the 
Bank, for a reciprocal promise, invited from him, to allow in- 
terest to be charged at tbe higher rate at time of settlement. 

e Section 8 of the Contract Act, therefore, applied, aud the Bank's 
* S. A. No. 1671 of 1924 
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proposal to enhance the interest had been accepted. [The law 


as to acceptance of a proposal by conduct, as enacted by the: 


Contract Act, considered.] x 

SECQND APPEAL from a decree of BXBO "Ray RAJESHWAR 
SaHAI, 3rd Additional Subordinate Judge of Aligarh, confirming 
the decree of PANDIT JAGDISHWAK NaTH KauL, Munsif of 
Hathras. 

Panna Lal, for the appellant. 

N C. Vaisk, for the respondent... 

The following judgments were delivered :— 

ASHWORTH,.—This second appeal by the plaintiff arises out 
of a suit brought by the plaintiff against the Fata Industrial Bank, 
Limited, Bombay, defendant, for recovery of a balance alleged to be 
due under a contract arising out-of overdrafts allowed'by the Bank 
to the plaintiff from time to time, on security of a deposit with the 
Bank of 182 bales of cotton. The contract governing the suit was 
expressed in aletter of lien of the 5th December, 1912 by the 
plaintiff in which it was agreed that tht plaintiff on his part should 
deposit bales of cotton and obtain loans repayable upon demand from 
the defendant bank. The loans were to bear interest at Rs. 8-8-0 
per cent. per annum and the Bank was to bold the, cotton as security 
until directed by the plaintiff to sell them, in which case the Bank 
were entitled at time of settlement to recover the loans made, along 
with the interest and certain charges for insurance and storage. 
Provision was made for variation of the rate of interest by agree- 
ment between the parties. On the 18th March, 1922 the Bank 
informed the plaintiff by letter that they intended to charge Rs.9 
instead of Rs. 8 8-0 from that date, and, again, on the 21st April, 
1922, they intimated their intention to raise the interest to Rs. 10. 
To these two intimations the plaintiff made no reply. It is to be 
noted that in all, the plaintiff obtained Rs. 24,900. Out of this sum, 
one advance of Rs. 3,400, made.on the 8th February, 1923, was 
subsequent to both the letters of the 18th March and 21st April, 
1922 raising the interest from Rs. 8-8-0 to Rs. d and Ra. 10. The 
cotton was ultimately sold. by the Bank under directions by the 


plaintiff and the plaintiff claimed that, on the -18th February, r922* 


when the-sale was complete, there was a aum of Rs. -528-5-0 due:to 
him out of the sale price after deduction of insurance. and storage 
costs, and after allowing interest to the Bank at Rs. 8-8-0. ‘In-his 
suit he ignored the fact of the Bank having. raised the interest: 


The Suit was resisted onthe grounds, that .(z).'the plaintiff had : 


undér-estimated the costs of storage and. insurance and (4) that he 
was bound to allow the defendant the higher rate of interest from 
the dates of the letters of the Bank intimating their intention to 


charge thé higher rates. With ground (a) we have no concern in. 
this second appeal, as the decision on this issue was one of fact. .e. 


"Both the Iwer courts have held that the plaintiff was, bound to 
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pay the higher rates of interest and have given the same reasons 
for so holding. These reasons are set forth in the judgment of the 
trial court in a manner approved by the lower ee court as 
follows :— 


"Issue 2.—It is next conteaded by the plaintiff that the 
defendant is not entitled to claim. tbe increased rate of interest 
at Rs 9 per cent. and to per cent. per annum, for there was no 
subsequent agreement by the plaintiff to pay inteiest at the 
enbanced rate. The stipulation contained in the agreement is that 
interest shall be charged at the rate of 8j per cent. per annum 
or at such other rate as may be from time to time agreed upon. 
This shows that tbe Bank had reserved to itself the right to 
increase the rate of interest from time to time. No customer . 
would willingly and expressly agree to an enhancement of the 
rate that has once been stipulated and we have, therefore, to look 
to the circumstances and see whether the plaintiff had accepted 
the increased rates. Letters, dated the 18th March, 1922, and 
the 21st April, 1922, demandirg the increased rates of 9 and ro 
per cent. per annum respectively were duly sent and delivered to 
the plaintiff who did aot'take any objection. If he was not pre- 
pared to accept the increased rates he ought to have protested 
and cleared his accounts with the Bank. But the silence on the 
part of the plaintiff shows that there was an implied acceptance 
of the rate which the Bank had the power to increase. It is well 
established law that acceptance can be made without express 

communication and the issue is, therefore, decided accordingly.” 


It does not seem to us to be correct to say that "the Bank had 
reserved to itself the right to increzse the rate of interest from time 
to time". The loans by the Bank were payable on demand, but the 
Bank were entitled to retain the cotzon as security, and in the event 
of refusal of the plaintiff to pay on demand, to sell and to repay 
themselves out of the purchase money.' If the plaintiff had 
refused to agree to the higher rates of interest the Bank would have 
bad no right to charge them. All that it could have done would 
have been to close the account and,-if the plaintiff failed to repay 
the balance due fo the Bank, to realise from the bales. Indeed, 
that this was theemeaning of the agreement seems to be accepted 
by both the lower courts, because they do not argue that from the 
date of the intimation of the highter rate-the Bank was ipso facto 
entitled to the higher rates, but they both take up the position that 
the plaintiff's failure to intimate that he did not accept the offer to 
continue the loan under the higaer rates, in the circumstances, 
amounted to conduct expressing acceptance of the offer of the Bank 


to continue the loan and make further loans, at the higher rates of 
interest. 


Thelaw on the subject of acceptance of an offer is indicated 
“in sections 7, 8 and g of the Contract Act and these sections 
nfust be read without reference to the English law on the 
subject. According to: section 7, before a proposal becomes a 
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. promise rendering the promisee liable to the conditions contained, 


in the promise, there must be an absolute and unqualified 
acceptance. This acceptance must be expressed in some usual and 
reasonable manner unless the proposal prescribes the manner in 
which it is to be accepted If the proposal prescribes the manner 
and acceptance is not made in that manner, the promiser ma 
require acceptance in the manner prescribed, but if he does not do 
30, he will be held to have accepted the acceptance in the manner 
that it was made. It section 8 provision is made for an implied 
acceptance by performance on the part of the promisee of the 
conditions of a proposal or by the acceptance of any consideration 
offered for a reciprocal promise invited from the promisee. In 
section 9 it is stated that the acceptance of any promise made in 
words is said to be “ express " and made otherwise than in words 
is said to be “implied”. . 


In my opinion, a correct interpretation of the sections does not 
import into Indian law the English law as to acceptance by conduct 
On a proper interpretation of these séctionsthere are only three 
cases in which acceptance can be neade otherwise than in words, 
One is when the promiser has specified a manner in which his 
proposal is to be accepted and that manner is not accepted in 
worde but acceptance otherwise than in words. A second is when 
acceptance is by performance of a condition of the proposal and 
the third is when acceptance of proposal is by the acceptance 
of any consideration offered for a reciprocal promise invited from 
the promisee There is, however, one further case in which there 
may be acceptance by conduct which is not covered by sections 7, 8 
and 9  Itis when trade or mercantile usage or local usage can be 
invoked to import into the transaction a promise by the promisee 
which is not made either expressly or impliedly For instance, there 
may be a recognised trade usage according to which a person 
borrowing from a bank or overdrawing is taken to contract to pay 
the bank rate of interest. It does not appear to me that English 
decisions as to acceptance by conduct can be invoked to extend 
the restrictions thus obtaining in India on the method of acceptance. 
Applying this law to the present case I may state tbat no mercantile 
or trade usage has been invoked by the Bank in this case. 


We find that the Bank on the two dates, when they proposed 
higher rate of interest, in effect offered to continue the loans 
and to make further loans (up to the value of the deposited cotton) 
on cdhdition that the higher rates of interest were paid at the 
time of settlement There was clearly no express acceptance of this 
offer by the plaintiff. The Bank did not'propose any method of 
acceptance otherwise than in words. Nor again did the Bank 


specify any condition of the proposal to be performed by the plaint- : 


iff and consequently there was no performance of the conditions 
of the proposfl. The sole question then is whether the plaintiff 
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accepted any consideration offered for a reciprocal promise ipvited . 
from him. The proposal as to raising the interest was in effect 
a proposal by the defendant Bank not to demand at once the ub) 


“loaned and to loan further money (up to the value of the security 


if the plaintiff agreed to pay the higher rates of interest at the, 
time of settlement. The proposal invited from the plaintiff a 
reciprocal promise to repay with tke higher rate of interest at the 
time of settlement, and a further loan was offered as consideration 
for this reciprocal promise The plaintiff did take a further loan The 
plaintiff, therefore, did accept a consideration offered by the Bank. 


This offer of the Bank to lend a further sum cannot be separated 


` off from its offer to continue (f.z. not to make immediate demand 


for) sums already advanced. It, therefore, appears to me that the 
Bank's offer to continue the loans and to make further loans on 
the basis of higher interest at thedate of settlement was accepted 
by the plaintiff by reason' of his Bene a further sum subsequently 
to that offer. 


If it had not been for thig acceptance of a further loan, I should 
have held that there was no acceptance by the plaintiff of the high- 
er rates of interest. Even if the Bank had intimated in the said 
letters that in the event of their ‘not hearing: from the plaintiff they 
would presume acceptance by the plaintiff of the higher rates of 
interest, this would not had justified the Bank in claiming that 
their offer bad been accepted iñ the manner prescribed, for it 18 
well established ın law that the manner prescribed cannot be mere 


. silence. Assent must be by express words or positive conduct. No 


duty is cast by the law upon the person to whom an offer is made 
to reply to that offer. Consequently, an omission to reply will not 
constitute an illegal omission and therefore cannot fall within the 
definition of act as contained in the General Clauses Act, section 3 
(2), Act X of 1897. 


The consequence-is that I would uphold the finding of the 2 


lower courts but on a different ground to that expressed by them. ' 
.IQBAL AHMAD, J.—I agree. z 


By THE CouRT.—The order of the court is that the appeal 
shall stand dismissed with costs. 


Appeal dismissed. 
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TIRKHA AND ANOTHER 
. versus 
NANAK AND ANOTHER.* 


Criminal Procedure Code, section. 33— Conditional order under made 
absolute without recording evidence—drregularity not cured by section 
537 (a)—Local inspection by magistrate under section 539 (B)—Obyect 
of—Memorandum of relevant facts observed—To form part of the record. 

A Magistrate cannot make an order under section 133, Criminal 
Procedure Code, absolute without recording evidence and simply 
on the basis of a local inspection made by him. swal v. 
Bunda, a0 A. L. J. R., 657 and Aa: Mohan Karmakar v. Emperor, 
I. L. R., 44 Cal., 6r, ‘followed. . 

A focii inspection by a Magistrate is only permitted by section 
539 (8), Criminal Procedure Code, for the purpose of broperly 
appreciaung the evidence in the case and cannot take tbe place 
of evidence itself. - A memorandum of the relevant facts observed 
at the time of inspection shall form part of the recoid of the 
case. Ram Sahat Singh v. Dwarka Singh, 61 Indian Cases, 712, 
followed. 

Section 537, Criminal Procedure Code, applies only to mere 
errors of procedure arising out of mere inadvertence and not to 

' substantive errors of law and that section does noi apply to 
cases of disregard or disobedience of mandatory provisions of 
the Code. 

Sheikh Moinuddin v. Emperor, sy Indian Cases, 794 and Subrah- 
mania Ayyar v. Emperor, 1. L. R., 25 Mad., 61 (P. C.), Jollowed. 
CRIMINAL REFERENCE by BABU AGHORI NATH MUKENJI, 

Additional Sessions Judge of Meerut. 


The parties were not represented. 


: The following judgment was delivered by 


IQBAL AHMAD, J.—This isa reference made by the learned 
Additional Sessions Judge of Meerut under section 438, Criminal 
Procedure Code, recommending that the order of a Magistrate of 
the first class, dated the rst of November, 1926, by which he made 
absolute a conditional order under section 133, Criminal Procedure 
Code, directing the removal of a portion of a certain chabutra, be 
set aside, and the case be sent back for trial according to law. 

The case was started on the complaint of the opposite party. 
The allegation in the complaint was that the petitioners had built 
the chabuira complained of and that the chabutra obstructed a 
certain pathway and caused inconvenience to the people using the 
pathway and might lead to the falling of the neighbouring houses 
during the monsoons. 
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THe complaint was filed on the 8th of May, 1926 and it was not 
until the 23rd of September, 1926 that an enquiry into the case 
commenced On that date the petitioners appeared and denied that 
they had blocked the way as alleged by the complainants. The case 
was then taken up on the 30th of October, 1926 and on that day, 
the complainants did not offer to’ produce any evidence. The 
petitionera thereupon stated that they had no evidence to produce 
either, and it appears that the learned Magistrate was asked to 
inspect the locality and then to decide the case, An inspection 
was made by the learned Magistrate on the 31st ‘of October, 1926 
and, on the day following, the learned Magistrate passed the order 
now in question. 

The petitioners having shown cause against the conditional order 
made under section 133, Criminal Procedure Code, thelearned Magis- 
trate was bound to follow the procedure laid down by section 
137 (1) of the Criminal Procedure Code. In other words, the 
learned Magistrate was bound to take evidence in the matter as in 
a summons case. This the learned Magistrate did not do The 
learned Additional Sessions J&dge is perfectly right in observing 
that the failure of the Magistrate to follow the procedure enjoined 
by section 137 (1), Criminal Procedure Code, vitiates his order, and 
is nota mere irregularity of the nature contemplated by section 
537 (a) of the Criminal Procedure Code. It has been pointed out 
in numerous cases that section 537, Criminal Procedure Code, 
applies only to mere errors of procedure arising out of mere 
inadvertence, and not to substantive errors of law, and that that 
section does not apply to cases of disregard or disobedience of 
mandatory provisions of the Code. The section has not the effect 
of curing material irregularities and absolute illegalities. “ The 
errors which can be cured by the section are formal defects of 
procedure and not substantive errors of law", vide Subrahmania 
Ayyar v. Emperor (1). It has been held in the case of Sheikh 
Moinuddin v. Emperor (*) that.if a Magistrate makes use of know- 
ledge derived from a local inspection without affording the accused 
an opportunity to cross-examine or to explain the points against him, 
he acts with material irregularity sufficient to vitiate the trial. The 
provisions of section 137 (1), Criminal Procedure Code, are imper- 
ative and the failure of the Magistrate to follow the same vitiates the 
entire proceedings. 

But the matter does not stop there. The learned Magistrate in 
disregard of the provisions of section 539 B, Criminal Procedure 
Code, did not record a memorandum of any relevant facts obsetved 
by him at thetime of inspection nor did he put on the record any 
such, memorandum. In this respect thé learned Magistrate was 
clearly wrong. The learned Magistrate in his explanation says that 
he did prepare rough pencil notes at the time of inspection which 

* à) [1901] I. L. R., 25 Mad., 61. (13) gt Ind. Cas., 794 
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he destroyed after writing his order. I can discover no justification 
for this procedure of the learned Magistrate and I must say that it 
is an action that I can hardly expect froma Magistrate of the first 
class. A local inspection by a Magistrate is only permitted by 
section 539 B, Criminal Procedure Code, for the purpose of pro- 
perly appreciating the evidence in the case and cannot take the 
place of evidence itself. As was pointed out in the case of Ram 
Sakai Singh v. Dwarka Singh (+), and others, 


$t 


a local inspection by a Magistrate must he held sparingly and 
for the purpose of elucidating and understanding the evidence in 
the case and it should never be substituted for evidence in the 
case. The party against whom the 1:esult of the local inspection 
is used, is greatly prejudiced and is put to an irreparable dis- 
advantage in not being able to remove the wrong impression 
from the mind of the Magistrate by cross-examining him ”’ 

A Magistrate cannot make an order under section 133, Criminal 
Procedure Code, absolute without recording. evidence and simply 
on the basis of a local inspection made by him, vide Ismail v. 
Bunda (*), and Rai Mohan Karmakag v. Emperor (7). 


For the reasons given above I set aside the order of the learned 


Magistrate, dated the ist of November, 1926 and order that the ` 


case be sent to the learned District Magistrate of Muzaffarnagar 


with a direction that either he should try the case himself or send ` 


the case for trial to some Magistrate other than the Magistrate who 
passed the order, dated tie Ist of November, 1926 for trial according 
to law. 
: Order set aside. 
(1) [1920] 61 Ind. Cas., 712. e [1922] 20 A. L. J. R, 657. 
(3) Lior I. L. R., 44 Cal., 61 





SUDAMAN AND OTHERS 
^ UCGTSHS 4*9 
EMPEROR zArowgk KADIR.* 


Criminal Procedure Code, section 435— Provisions of —Sessions Judges 
powers wader, to interfere worth conviction. on merits — High Court's 
power of revision under section 439, exercise of, limitation of. 

Criminal Procedure Code, section 342— Non-compliance with, by Magis- 
fraft im a warrant case—[Irregularity not causing faslure of justice— 
When High Court not to interfere. 

Under section 435 of the Griminal Procedure Code, a Sessions 
Judge can examine the record of an inferior criminal court for 
the purpose of satisfying himself as to the propriety of any 
finding and although the power of the High Court to interfere on ® 
the meritseis undoubted, it will not exercise it so as virtually to 
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- give a right of appeal. Therefore a Sessions Judge should not 
report a case to the High Court on the pound that a conviction 
1s bad on the merits unless it is very clear that the conviction is 
wrong. 

When in a warrant case the Magistrate questioned the accused 
under section 342 not just before he was called on for his defence 
but at the stage when he should have been questioned merely 
with a view to enabie the Magistrate to decide if it was necessary 
to frame a chaige, Aci, on a criminal reference by the Sessions 
Judge, that as therc was no failure of justice occasioned by reason 
of the irregularity, the High Court could not interfere having 
regard to section 537. 

Asttarajit Singh v. King- Emperor, P. L. J., Vol. 6, 644 and 
Varisgi Rowther v. King-Emperor, 1. L. R.,46Mad., 449, referred to, 

CRIMINAL REFERENCE by K. G. BANERJI EsQ., Sessions 

Judge of Ghazipur. 

Ram Nama Prasad, for the applicant. 

The opposite party was fiot represented. 

The following judgment was delivered by 


ASHWORTH, J.—This case has been reported by the Sessions 
Judge of Ghazipur under section 38 of the Criminal Procedure Code 
on the ground that the proceedings of the Magistrate m convicting 
the accused were illegal by reason of non-compliance with section 
342 of the Criminal Procedure Code. TheSessions Judge has further 
expressed the opinion that he was not justified in interfering with 
the Magistrate’s finding of fact but that, if he had been so justified 
there were reasons for holding that thé conviction was improper. 
The illegality in procedure complained of is this. The case wasa 
warrant case. The law permits the court, after the examination-in- 
chief of the prosecution witnesses or some of the prosecution wit- 
nesses, to examine the accused. The examination of the accused 
at this stage is obviously, from the context, an examination 
intended to enable the court to decide whether it should frame 
a charge (sectjgn 253 of the Criminal Procedure Code). There 
may be cases where the Magistrate sees an easy answer to the 
prosecution evidence and desires that answer to be given by the 
accused before he discharges the accused. If the Magistrate frames 
a charge the accused is then given an opportunity of cross-examiring 
the prosecution witnesses that have been heard. The remaining 
witnesses, if any, for the prosecution are then examined and cross- 
examined and last of all the accused shall be called upon fo enter 
upon his defence and produce the evidence (section 256 of the 


.Criminal Procedure Code). Se@tion 342 adds something further 


to section 256. It requires the court to question the accused gene 
rally on the case just before the accused is called upon to enter upon 
his defence. In this case the Sessions Judge states that the Magis- 
trate questioned the ‘accused under section 342 nof just before he 
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was called on for his defence but at the stage when the accused 
should haye been questioned merely with a view to enable the Magis’ 
trate to decide if it was necessary to frame a charge. The 
Sessions Judge relying on a case reported in Mitarayit Singh v. King- 
Emperor (+), though the Sessions Judge has occasioned this Court 
considerable trouble by referring to the wrong: case, has held that 
this defective procedure was prejudicial to the accused because the 
prosecution witnesses were warned before their ci0ss-examination of 
the weak points in their prosecution evidence. He has also followed 
this ruling in holding that the defect was an illegality which could 
not be excused under section 537 of the Criminal Procedure Code. 
On the other hand, the Magistrate has cited a decision reported in 
' Varisai Rowther v. King-Emperor (*) a3 taking a different view to 
that held by the Patna High Court. In this decision a Full Bench 
with one dissentient held that if the accused is examined as per 
mitted by section 253 he need not be examined again after the 
` cross-examination and re-examination of the witnesses already heard, 
unless new witnesses are heard after the examination under section 
253. Even in this case it was held "iat any irregularity could be 
excused under section 537 of the Criminal Procedure Code. 

It appears to me that the mtention of the law is that the accused 
should be examined just before he enters on his defence and produces 
his witnesses, f.e., after all the prosecution witnesses have been 
completely done with. 


At the same time it seems to me clear that any irregularity in 


this direction will come within the purview of section 537 and will 


only call for interference, if it has occasioned a failure of justice. 
In the present case there is no ground for holding that there was 
any failure of justice occasioned-by reason of this irregularity. 

I should therefore reject the reference of the Judge so far as it 
asks me to interfere on the ground of irregularity of proceedings by 
. the Magistrate. 

The Sessions Judge has stated that he is justiBed in interfering 
with a conviction an the merits. This does not appear to me correct. 
Under section 435 he may examine the record ofean inferior criminal 
court for the purpose of satisfying himself as to the propriety of any 
finding and, if satisfied that'any finding is improper, may report it to 
this Court. The power of this Court to interfere on the merits is 
undoubted, but this Court will not exercise its power so as virtually 
to ) give a right of appeal, and in reporting a case under section 435 
the Sessions Judge must bear in mind this limitation which exists in 
practice as regards the exercise of the High Court's power of 
revision under section 439 of the Criminal Procedure Code. A 
case should not be reported on the ground that a conviction is bad 
on the merits unless it is very clear that the conviction is wrong 
and that there can be no reasonable- doubt of the matter. ° 

(1) P. L^j,, Vol 6, 644. (a) [1921] 4. L. R., 46 Mad., 449. 
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In the present case the Sessions Judge has impugned the con- 


‘viction by the Magistrate on three grounds. The first ground is 


that prosecution witnesses had something in common with the 
complainant and had some reason to be on bad terms with the 
accused. Another ground is that the presence of the witnesses on 
the spot in time to see the accused causing damage to the crops 
(mischief being the offence charged) was not explained sufficiently. 
A third reason was that the evidence of a commissioner who saw the 
crops a month after the event was insufficient for the purpose of 
holding that that damage had been caused by the accused. 


I consider that the reason given by the Sessions Judge for doubt- 
ing the propriety of the conviction are not auch as to justify inter- 
ference by this Court in revision. To interfere on these grounds 
would, in my«opinion, be undistinguishable from allowing an appeal. 

Accordingly I direct that the record be returned. 


HUSAINI BEGAM alias MASITI BEGAM (Plaintiff) 
Uf $45 
MOHAMMAD MEHDI (Defendasi).* 

Mohammedan Law—Legacy by Shia tettator—Validsty of— Consent of 
heirs— May be taken before or afler testator’s death Legatee s. death, 
effect of — When legacy descends to hts heirs. 

According to the Shia Law a testator can leave a TERN to 
an heir so long as it does not exceed one-third of his estate 
and such a legacy is valid without the consent of the other 
heirs; but where it exceeds one-third, it is not valid without the 
consent of all the heirs which consent may be given either 
before or after the testator’s death.. 

If a legacy 1s not adeemed by the testator, the death of the 
legatee does not cause a lapse but the legacy descends to the 
legatee’s heirs. ` . 

Fahmida Khanum y. Jafrı Khanum, I. L. R., 30 All, 153, 
distinguished. 

FIRST APPEAL from a decree of BABU HANUMAN PRASAD 

VERMA, Subordinate Judge of Bijnor at Moradabad. 

Nehal Chand and Mukhtar Akhmad, for the appellant. 

S.N Sen and Haft Syed Mohammad Husain, for the ees- 
pondent. 

The judgment of the Court was delivered by 

PULLAN, J.—This is an appeal by a Mohammedan lady, Musam- 
mat Masiti Begam, against a decree of the Subordinate Judge of 

Moradabad, who dismissed her suit for possession of the village of 

* F. A. No, 4 of 1914 > 
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Hakimpur Qazi, which she sought to obtain from her nephew 
Saiyid Mohammad Mehdi. The case turns entirely on the question 
whether this property has been validly bequeathed to Mohammad 
Mehdi by the will of his maternal grandmother, Musammat Murtaza 
` Begam. It is admitted on both sides that if the will were set aside, 
the plaintiff, who is the only surviving daughter of Musammat Mur- 
tazai Begam, would be entitled to the whole of her property by 
inheritance. As it is, she has obtained the rest of the property 
left by her mother; but this property has been denied to her, as it 
was bequeathed by will to her sister, Musammat Husnaini Begam 
and is now in possession of the latter's son. 


In the lower court the plaintiff actually denied the existence of . 


the will; but this matter is not now in issue. Undoubtedly, the 
will was executed by Musammat Murtazai Begam in the year 1897. 
Apart from this objection, the will has been challenged in this 
Court on the ground that it is invalid under Shia Law, because it 
purported to transfer more than one-third of the testator's estate. 
Reliance ıs placed on a ruling of this High Court in Fa4srida 
Khanum v. Jafri Khanum ('). According to the head-note of that 
ruling, where a legacy exceeds onethfrd of the estate, it will not 
be valid to any extent unless the consent of the heirs, given after 
and not before the death of the testator, has been obtained. In this 
case, the consent of the other heirs was undoubtedly obtained to 
the willat the time of its execution, but it is not proved that there 
was any such consent after the testator's death. The respondent 
denies that the property bequeathed is more than one-third of the 
. whole estate of. Musammat Murtazai Begam, and the evidence on 
the question is not conclusive ; but we are of -opinion that the ruling 
cited by the appellant can be distinguished from the case before us, 
for there one of the heirs of the testator was excluded entirely from 
inheritance, and ın this case a certain portion is left to each of the 
heirs. We consider that that ruling should be confined to the case 
which it was designed to meet, and not applied to every case in 
which a Shia testator bequeaths more than one-third of his estate. 
The commentators, to whom we have access, are all of opinion that 
the consent required under Shia Law may -be obtfined before the 
death of the testator. Ameer Ali, in the first volume of the 4th 
edition of his book ‘Mohammedan Law’, page 592, writes :— 


‘According to the Shia Law ......... a testator can leave a 
legacy to an heir so long as it does not exceed one-third of his 
estate. Such a legacy is valid without the consent of the other 
heirs; but where it exceeds one-third, it is not valid without the 
consent of all the heirs. Such consent may be given either 
before or after the death of the testator ’’. 


The same opinion is given by Mr. Tyabji ın his book ‘ Principles 
of Mohammedan Law, znd edition, page 784, and we consider Hoe 
. (1) [1908] I. L. R, go All, 153. 
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this is the view which we should follow in the present 


Another question raised is whether the legacy can be vali 
the original legatee, Musammat Husaini Begam, died in the year : 
1902, many years before her mother. Baillie in his ‘ Digest of 
Mohammedan Law,’ p. 247, writes as follows :— x 


"In all cases of bequest, where the legatee happens to die bë- 
[ore tbe testator, some doctors are of opinion that the legacy is" - 
void; but others have maintained that, although if the testator .^ 
should retract the bequest, it would be null, whether the re- 
traction takes place before or after the death of the legatee, yet 
if there is no retraction, the legacy descends to the heirs of the 
legatee. This of the two reports is most authentic and approved". 
Ameer Ali takes the same view, at p. 614 of Vol. t of “ Moham- 
medan Law ^, where he.distinguishes between Hanafi and Shia Laws. . 
On this point, he says. (^ 
“If the legacy is not adeemed by the testator, the death of the 
And does not cause a lapse. It descends. to tie legatet a #4 
heirs" cree 
In the "reacnt case the will was assailed on every possible T 
ground, consequently itis onfy natural that evidence was adduced .* ' 
to show that the wil was revoked by Musammat Mui tazai Begata ` i 
The story told by the witness Sajjad, who was a son of Musammat' . 
Murtazai Begam's husband by his first wife, is to the effect that `- - 
Musammat Murtazai Begam, immediately after the death of her- ` 
daughter Husnaini Begam, fell out with the latter’s husband and 
son, who was at that time a boy of four years of age, over the pro-, 
fits of the property and made-an oral revocation of her will In — | 
order to support this statement, the evidence is produced of Mr. ` 
Masih-ul-Hasan, a practising lawyer, who states that he was con-:: 
sulted by Musammat Murtazai Begam in the year 1920 as to whether ` 
her oral revocation was sufficient or something should be put in 
writing. Now it hardly appears likely that when a will is revoked _ 
in the year 1902, legal advice should be taken 18 years afterwards, , 
in 1920, as to whether the oral revocation was sufficient -The , 


"evidence of the witness Sajjad is- clearly prejudiced in favour of the 


plaintiff, and we cannot avoid the suspicion that possibly Mr. Masih- ` 
ul-Hasan, who did not seethe lady and did not know her before, 
may have been deceived, and some other may shave been substituted 


` for Musammat Murtazai Begam. In our opinion the story. of the 


revocation of the will is improbable, and the reasons assigned for it 
are insufficient. We consider that the will is a valid will that Stands 
unrevoked, and that the plaintiff is not entitled to the property for 
which she has brought this suit. We dismiss this appeal with costs. 


Appeal dismissed. 


T 


z 
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JUGAL KISHORE (P/atniiff) 
Uef* 5M 5 
CHARI & Co. AND ANOTHER (Defendants).* 


‘Contract Act (IX of 1872), section 63— Agreement. providing period of 
credit—Constderation not required—Suit before expiry of period, when 
bad—Crvik Procedure Code, Order 6, rule 17—Amendmeni of plaint, 
token nal permisstb le. 


Under section 63 of the Contract Act, a defendant, who pos- 
sesses a letter written by the plaintiff undertaking to give 2 
months’ credit to the defendant before steps are taken to recover 
money due to the plaintif from the defendant, is entitled to 
plead that although the letter is not ‘supported by any considera- 
tion, it is nevertheless a binding extension of lime and prevents 


CIVIL 


1937 
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MEARS,C. J. 
DALAL, J. 


: any action being taken by the plaintiff within the period of | 


credit given. 

Where plaintiff sued the defend&nt before the expiry of the 
period of credit, Ae/d, that as the suit was premature, it should, 
be dismissed. Held, further, that there could be no amendment 
.in such a case. 

Davis v. Cundasami Mudali, I. L. R., 19 Mad., 398 and £. M. 
P. R. N. M. Firm v. P. T. Thederumal Chetty, I. L. R., 45 Mad., 
180, followed. : 

First APPEAL from a decree of MAULVI SHAMS-UD-DIN KHAN, 


' Subordinate Judge of Jhansi. 


Surendro Nath Sen and Hartbans Sakai, for the appellant. 

The respondents were not represented. 

The judgment of the Court was delivered by 

MEARS, C. J.—Lala Jugal Kishore, son of Lala Har Chand Rai, 


. was the original proprietor of a firm Bundelkhand Cycle and Motor 


Agency, at Jhansi, and Messrs. Chari & Co. Limited isa firm 
carrying on business in Calcutta Mr Naidu was the manager-in- 
charge at Lalitpur. . 


The case made by the plaintiffs was that they had delivered 


` goods to the first defendant through the agent of the first defendant 
Mr. Naidu of a total value of Rs. 12,731-12-0. A written statement 
was filed challenging the liability of the defendants especially in 
relation to a large item of Rs. 11,336 alleging that the receipt ACER 
upon by the plaintiffs was a forgery inasmuch as the figure ‘ 


"had been added in front of the ‘ 1,000’ changing there the oial 


liability from Rs. 1,336 to Rs. 1 1,336. After agreat deal of delay there 
came a moment when the vakil for Mr. Naidu put forward to the 
court a letter signed by Sant Lal, dated 15th August, 1922. Now 
I5th of August, 1922 was tbe date on which Mr. Naidu had acknowe 
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ledged the receipt of goods of the value of Rs. 145 and Rs. 1,336 
and, according to the plaintiffs, the receipt of goods of the value 
of Rs. 145 and Rs. 11,336, and on this 15th of August, 1922, in 
the absence of any agreement to the contrary, the law would pre- 
sume that delivery and payment were concurrent conditions, and 
as regards the two items of 15th of August, 1922, they became due 
and payable on that date, whilst other items were due and payable 
some montbs previously. In that condition of affairs Sant Lal, 
who was accepted by the Judge as the son ofthe plaintiff, Lala 
Jugal Kishore, and his duly authorised agent, wrote the following 
letter (presumably it is addressed to Mr. Naidu, but in the text 
given at page 10 no addressee is given) :— 

“ Dear sir, 

You» account up to date either against you or your Company 
shall be recovered by me after 2 months from this date and, in 
the meantime, I shall not compel you for payment." 

That is a letter written by a man not very well versed in the 
English language, and we pust, therefore, try to ascertain for 
ourselves whether we agree with the construction which has been 
put upon it by the Subordinat® Judge He regards it asa promise 
oran undertaking by the plaintiffs through their agent Sant Lal 
to give Naidu or the company or both two months credit from the 
15th of August, 1922, and we think that that was the meaning of 
the letter. The phrase "and in the meantime I shall not compel 
you for payment" must mean that whilst the two months were 
running I shall not compel you to pay. In the same way “ your 
account shall be recovered by me after two months” means that 
Mr. Naidu and the company are to have two months credit before 
any steps are taken to recover the money. We, therefore, agree 
with the learned Subordinate Judge on the construction puton the 
document, and inasmuch as the suit was commenced on the 26th 
of August, a point was raised that the suit was premature and it 
is on that ground that the learned Judge has dismissed the action 
altogether. "We are of opinion that the learned Judge is right and 
the only point that can be urged, apart from the proper construction 
of the letter on which we have already expressed our opinion, is 
that the letter is not supported by any consideration, and that, there- 
fore, it was a mere nudum pactum or a promise which the plaintiff 
firm were atliberty'to disregard immediately after it was given or 
at any moment during the currency of the two months if it seemed 
convenient to them. We are of opinion that section 63 gf the 
Contract Act was drafted with the definite object of making an 
alteration in the law from that which prevailed in England in 
regard. to the doctrine of consideration. In our opinion section 63 
does enable a defendant, who has got such a letter in his hands, to 
plead that although the letter is not supported by any consideration, 
it is nevertheless a binding extension of time and prevents any 
action being taken within the period of credit given. There are 
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^ two cases, one of Davis v. Cundasami Mudali (+), which is an 
.authority directly and clearly in point, and another Madras case of 
K. M. P. R- N.M Firm v. P. T. Theperumal Chetty (*). Mr. 
Justice Odgers, while discussing section 63, refers to the authority 
of other cases and says that there is authority for saying that section 
63 "not only modifies but is in direct antagonism to the law in 
. England”. We are satisfied that in a case of this character section 
.63 can be relied upon and that the learned Subordinate Judge came 
to a proper decision when he dismissed the suit as premature. 
Although it is not a necessary part of our decision, we cannot help 
remarking that it is strange that the plaintiff should not have 
preferred to have commenced another suit immediately upon the 
dismissal of this action in December 1923, at which date the defence 


of the premature suit could not have been taken. * It has been. 


„pressed before us that this" was a proper case for an amendment 
either by the Subordinate Judge himself or by this Court, but we 
have pointed out that there can be no amendment in a case of this 
kind, where the whole foundation is seught to be destroyed by the 
allegation that the action itself is premature. If the action is found 
to be premature, amendment cannot cure a defect of that character. 
The result is that this appeal must be dismissed. The defend- 
ants do not appear. The-appeal is, therefore, dismissed without 
costs. ` $ e 
dn Appeal dismissed. 
(0 [1896] T. L. R., t9 Mad.. 398. (a) [17911] I L. R., 45 Mad., 180. 





* 


AMAR SINGH AND ANOTHER (Defendants) 
~ VETSHS 
GOBIND RAM AND ANOTHER (Plaintiffs) * 


Tenancy Act, section 199 (3)— Revenue Court, decision of, under—Operates 
as decision by Civil Court, for purpose of res judiqata— Two decrees 
operating as res judicata as against plaintif and defendant respectively 
— Which to prevail. 

A decision of a revenue court, under section 199 (3) of the 
Tenancy Act, operates as a decision by a civil court for the 
purpose of res judicata. i 


o Thakur Hanwant v. Jhamola Kunwar, 20 A. L. J. R., 340 and 
Babu Mal v. Sunder Lal, 21 A. L. J. R, 330, followed. 


In a case where two decrees operate as res judicala, one as 
against the plaintiff and the other as against the defendant, the 
later decree must prevail over the former because it shuts out 
consideration of the former. Dambar Singh v. Munawwar Ali 
Khan, |. L. R., 37 All, 531, followed. d 
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SECOND APPEAL from a decree of BABU KASHI PRASAD, 
Subordinate Judge of Muttra, reversing a decree of BABU RAM 
SARAN Das, Munsif of Mahaban. 


Saila Nath Mukerji, for the appellants. 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 


ASHWORTH, J.—This second appeal by the defendants arises 
out of a suit brought by the plaintiff-respondents for a declaration of 
their proprietary title in respect of 9°33 acres of land out of 50 
acres ina certain #Aata. The plaintiffs based their title on the 
fact that previous tothe year 1900 they were zamindars and had a 
share in two other AAatas and alsoa corresponding share in this 
particular khata, which was a shamlat khata. They admitted that 
the defendants had purchased a fraction’ of their rights in the other 
AAatas but maintained that at the auction-sale there was no mention 
of a purchase of land or share in the sham/dat khata. They also 
maintained that the defendants in 1914 had sued them as the 
lambardars for a share of profits in the shamlat khata in dispute 
and that in that case the revenue court had decided against the 
defendants and that this decision of the revenue court operated as 
res judicata in the present case. A third reason for their claim 
being allowed was that they had been in adverse possession of the 
land in suit for 12 years as against the defendants, if the latter could 
be held to have acquired any title by the auction-sale of 1900. 


The trial court, namely, the Munsif of Muttra, decided :— (1) 
That the defendants had acquired a title in the skamlat patti by 
reason of their purchase of an interest in the principal Ahatas; 
(2) that the plaintiffs could not be held to have been in adverse 
possession of the land in suit, because they were lambardars and 
because they were co-sharers stil to some extent in the principal 
kkatas even after the auction-sale ; and then he proceeded to consider 
a plea of the defendants that by reason of an order passed in 
December 1924, the question of title in the land was res judicata 
against the plaintiffs and decided that this order of the partition 
court could not be regarded as res judicata as against the plaint- 
iffs In view, however, of the first two findings he dismissed 
the plaintiffs suit. On appeal, the Subordinate Judge of Muttra 
came to no decision on the question whether the defendants acquired 
an interest in the skam/at kkata by reason of the auction-sale in 
1900. He held that the revenue court decree under section 164 
operated as res fudtcata in favour of the plaintiffs. He agreed with 
the trial court that the order of the partition court, dated the oth 
of December, 1924, did not operate as res judicata as against the 
plaintiffs. Lastly, he held that the plaintiffs had made out their 
plea of adverse possession for more than 12 years. 


The decree of the révenue court in the case by the defendants 
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against the plaintiffs for their share of profits under section 164 
does operate as negativing the.title of the defendants in the s#hata 
in dispute. We find that the revenue court purported to deter- 
mine the question of title on the ground that the defendants were 
not recorded as co-sharers. In other words, it decided the question 
of title under clause (3) of section 199 of the Tenancy Act. Now 
it is ımmaterial whether that court was right in holding that the 
fact of the present defendants being recorded as co-sharers in the 
principal partis amounted to their being recorded as co-sharers for the 
purpose of land in the s&a;/a4 patti or not. The court was entitled 
to interpret the village papers and to take the view that the defend- 
` ants were not recorded co-sharers. In pursuance of this view, 


it was entitled to determine the question of title under section 199° 


(3) of the Tenancy Act. No appeal was filed against 4ts decision. 
Consequently, that decision is final The question is whether it 
can operate as res judicata in this case. It has been consistently 
held by this Court thata decision of a revenue court under sec- 
tion 199 (3) of the Tenancy , Act ogerates as a decision by a civil 
court for the purpose of res judicata, The present suit is within 
the jurisdiction of a Munaif, namely, the civil court of the lowest 
jurisdiction. If the revenue court is for the purposes of res fudicata 
to be treated asa civil court, jt must be deemed to have decided 
the matter as a Munsif at least. It must, therefore, be held to have 
been competent to decide the present suit. As an authority for 
this we need only mention the cases of Thakur Hanwantv. Jha- 
mola Kunwar (*) and Babu Mal v. Sunder Lal (°). 

As regards the order of the partition court we are unable to 
agree with the lower courts that this order does not operate as res 
judicata in favour of the defendants. This order was as follows :— 

"The sale-deed shows that sham/a¢ was also sold. The appli- 


cant should seek his remedy from civil court. Objection is 
rejected ”. 


The partition court after passing this ade proceeded to prepare 


the lots and to submit the partition proceeding referred to in section ` 


114 of the revenue court to the Collector. It coulf not have done 
this, if the order quoted above was intended by the court to be a 
reference of the parties to the civil court under section 111 (1) (6) 
of the Land Revenue Act. The order clearly states that the 
skamlat was also sold and this clearly amounts toa declaration of 
the title of the auction-purcbaser i in the sham/at land. The decision, 
therefore, contained in the order quoted amounts to a decision under 
section 111 (1) (c). It, therefore, had the effect of a decree of a 
civil court in virtue of section 112 of the revenue court The 
reference in the order to a remedy in the civil court must mean by 
way of appeal There was no appeal against this decision and it 
has become final. It, therefore, operates as res judicata against tfe 
(1) [1922] 20 A. L. J. R, 340. (2) [1923] 21 A. L. J. Ro, 330, 
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plaintiffs in the same way as the decree in the 164 case operated 
against the defendants. 


The situation is, therefore, that we have twodecrees operating 
as res judicata ; one as against the plaintiffs and one as against the 
defendants. We are of the opinion that in such a case it is the 
later decree that must prevail over the former because the later 
decree shuts out consideration of the former. As an authority for 
this we would mention the case of Dambar Singh v. Munawwar 
Ali Khan(). We, therefore, consider: that the lower appellate 
court was wrong in deciding the present case in favour ofthe 
plaintiffs on the ground of res judicata. 

As regards the plea of adverse possession set up by the plaintiffs 
the lower ap te court has allowed the. plea on the ground that 


the plaintiffs have been receiving rent in respect of the sham/at’ 


patts for more than 12 years. No receipt, however, of the rent 
could operate as adverse possession for the reasons set forth by the 
trial court. The plaintiffs were both lambardars and as such agent 
for the other co-sharers. Thty were also themselves co-sharers in 
the principal pattts and any pesseasion af them of the shamslat pattts 
would be possession not only on behalf of themselves but on behalf 
of the other co-sharers in the principal patitis. In view of the above 
findings it is not necessary for us todecide whether the auction 
sale in 1900 did operate to vest in the defendants an interest in the 
skamiat patti. Weare, however, of opinion that it did so. The 
interest of the co-sharers in the sham/at patti was merely appur- 
tenant to their respective interests in the principal faz/£s and as 
such would pass along with the interest of the plaintiffs in those 
pattts transferred to the defendants by the auction-sale, irrespective 
of-any specific mention in the saledeed of the sale of the appur- 
tenant interest. 

For the aboye reasons we allow this appeal and restore the 
decree of the trial court. The eee will get their costs 


throughout. 


: Appeal allowed. 
s (1) I. L. Rẹ, 37 All, 531. . 





LACHMI NARAIN ACHARY (Defendant) 
versus e 
MITTHU BHAGAT AND OTHERS (Plaintiffs).* 


Cwil Procedure Code, section 73 and Order 34, rule 13—Jnapplicabilsty 
of —Surplus arising out of an auction sale—Not payable to subsequent 


incumbrancer without mortgagor s consent. 
e. 


** S. A. No. 1587 of 1934 


Surplus assets arising out of an auction sale cannot be paid 


~ 
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over to the subsequent incumbrancer without the consent of the 
morigagor. . l . 
The plaintiff executed three mortgages, on different dates, in 
defendant's favour. Subsequently a sale held in execution of 
a decree obtained by the defendant on his first mortgage, fetched- 
an amount which was greater than what was due io the mort- 
gagor, and the court, despite the plaintiff's objections, allowed 
the defendant, by an orderunder section 73 of the Civil Pro- 
cedure Code, to have the surplus in satisfaction of his later 
mortgages. In plaintiff's suit for a refund of the surplus money, 
Aeld; that as neither section 73 nor Order 34, rule x3 were 
applicable to this case, the claimant to the surplus should have 
been referred to a civil suit and as an improper order had been 
passed against the plaintiff, he had a right to sue. Ram 
Narain v. Umrao Singh, 4 A. L. J. R., 492, followeds 
SECOND APPEAL from a decree of K. A. H. Sams Esq, Dis- 
trict Judge of Ghazipur, reversing a decree of MR. A1JAz HUSAIN, 
Munsif of Ballia. 
A. P Pandey, for the appellant. * 
Janaki Prasad, for the respondent. 
The judgment of the Court was delivered by 
Boys, J.—This is a defendant's appeal in a suit praying fora 
decree for Rs. 638 against the defendant on the allegations that the 
defendant had wrongly obtained paymentof Rs. 623-8-0 out of' the 
surplus resulting from an auction sale in execution cf a decree on 
a simple mortgage obtained by the defendant against the plaintiff. 
On behalf of a joint family certain property was made the sub- 
ject of a simple mortgage in favour of the present appellant, Lachmi 
Narain, on the gth of July, 1903, for a sum of Rs. 550. This waa 
followed by two similar subsequent mortgages in favour of the 
same mortgagee on the 26th of November, 19c6, and the 21st of 
December, 1906, for a sum of Rs. 175 and Rs. 554 respectively. 
The mortgagee Lachmi Narain brought a suit for sale on his 
first mortgage of the 9th of July, 1903, and brought the property 
to sale. It fetched Rs. 1,800. Only Rs. 1,176-8 o “was due on this 
first mortgage. There was therefore a surplus of Rs. 623-8-0 which, 


in ordinary circumstances, the mortgagor would have been entitled . 


to have paid over to him. The mortgagee had throughout these 
proceedings made no mention ofthe two later mortgages in his. 
favour. When, however, he saw that there was a surplus available 
he put im an application asking that it might be paid over to him in 
satisfaction of, so far as it would go, his later mortgages. The 
mortgagor objected but despite his objections the claim was allowed, 
the order giviug the money to the mortgagee purporting to be 
passed under section 73 of the Code of Civil Procedure, and being 
dated the 29th of September, 1922. Two days later, the mortgagee 
withdrew the honey. . i 
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The mémbers of the joint family, represented by the plaintiffs 
here, feeling aggrieved by this order, and having no appeal against 
it, filed the present suit claiming a refund of the Rs. 623-8-0 and 
interest thereon Rs 14-8-0. The plaintiffs alleged that the order 
under section 73 of the Code of Civil Procedure was without juris- 
diction, that the two later mortgage debts were time-barred, and 
that no consideration passed. These three points were, of course, 
challenged, and further the defendant pleaded that ''the plaintiffs 
are not at all competent to sue". The trial court dismissed the 
suit holding the order purporting to be under section 73 to be legal- 
and that the later mortgages were not time-barred and ‘that there 
was consideration. It did not frame any special issue as to whether 
the plaintiffs were competent to sue. 


The plaintiffs appealed and the lower appellate court, without 
deciding any other point, held that the two later mortgages were 
time-barred, the endorsements on them being not satisfactorily 
proved, and it decreed the suit. The defendant-mortgagee comes to 
this Court in appeal. ° 

It was contended before us that the order of the first court, was 
alegal order within the provisions of section 73 of the Code of 
Civil Procedure (but this was not pressed) ; that 1f. it did not come 
within that section, it came at least within the spirit of it; that it^ 
was a proper order under Order 34,rule 13; that the finding of 
limitation was so unreasonable as to justify this Court in interfering 
with it; and, finally, that whether the order was valid or invalid, 
the plaintiffs were not competent to sue. The defendant-mortgagee, 
appellant here, is in effect asking us to hold that the plaintiffs have 
no remedy either by appeal or separate suit, even if they have been 
wrongfully deprived of their money. 

To consider first the applicability of section 73, and Order 34, 
rule 13:— 

In our opinion, the scheme of the Code itself indicates that it is 
not contemplated that surplus assets after an auction sale should be 
paid out to a subgequent incumbrancer otherwise than with the congent 
of the mortgagor, that is to say, that the surplus cannot be paid over 
tothe subsequent incumbrancer, if the mortgagor challenges the 
existence or the validity of the incumbrance or any portion thereof, 
at any rate where these matters have not been determined in the 
prior proceedings. 

The framers of the Code would appear to have considered it 
futile togive a court permission to pay over a surplus to a subse- 
quent incumbrancer, where a mortgagor isa consenting party to such 
payment and does not challenge the existence or validity of subse- 
quent incumbrance or any part thereof. Clearly, any provision 
germitting the court to do so would be superfluous. There are, 
however, two cases in which there might be claimantsein regard to 


‘whom it was desirable to give some directions. First, with a view 
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to stopping unnecessary litigation, provision was made in section 73 CIVIL 
for the case of other claimants against the assets of the judgment- 1987 
debtor who had already obtained decrees. A second case to be 
provided for was where there was a prior mortgagee, and that Vip 
special case is provided for in Order 34, rules 12 and 13. This v. 
latter case is appropriately dealt with in the Order which specifically — MiTrTHU 
deals with suits relating to mortgages, for it can only arise in a BHADAT 
mortgage suit On the other hand, the provision for decree-holders Beys, J. 
coming in may arise in other kinds of suits, and therefore properly 
finds its place in the body of the Code. 

Neither section 73 nor Order 34, rule 13, are applicable to the 
present case, which is the simple one of whether or not a subsequent 
incumbrancer is to be paid out of the surplus assets arising from tbe 
auction sale. x 


In a case like the present, where there was a contest as to the 
disposal of the surplus—a contest which had not been determined in 
the suit or in the execution proceedings—there is no provision for 
what might actually, though not in nanle, become a prolonged civil 
suit ; and the court of first instance, and in this we agree with Mr. 
Justice P. C. Banerji’s views in Ram Narain v Umrao Singh (5), 
should have referred the claimant to a civil suit. 


If a civil suit was the proper course to be followed in the first 
instance, it is clear that the aggrieved party, if an order hasin fact 
been improperly passed against him, will, having no right of appeal, 
have his remedy in a civil suit. 


Holding, as we do, that the plaintiff has a right to sue, the rest 
is concluded by the finding on the facts by the lower appellate court 
that the later mortgages were barred by limitation. The court 
exercised a judicial discretion in weighing the evidence in regard 
to the endorsements of the payment of interest, and its finding is 
not open to attack in second appeal. The appeal is dismissed with 
costs. 














Appeal dismissed. 
(1). 4 A. L.J. R, gon : 
RAJ NARAIN PANDEY iine. 
TT $155 P» 
it; 
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Criminal Procedure Code, section | 110— Proceedings under—Rules of 
evidence— Evidence of cases in which accused suspected — Not evidence BANERJI, J. 
of general repute. 

Section gro of the Criminal Procedure Code ought to be ad- ps 
ministered with scrupulous care both by the court of fif 
* Cr, Rev. No. 760 of 1926 
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instance and the appellate court for it is only when something 
appears unsatisfactory and unusual that the High Court will 
look into the record to examine 1f an order under this section 
has been properly passed. 

Enquiries under chapter 8 of the Criminal Procedure Code are 
governed by the ordinary rules of evidence, and evidence which 
is not admissible under the Evidence Act, cannot be admitted 
in proceedings under section r10 of. the Criminal Procedure Code. 
Bechar v. Kang- Emperor, xa A. L. J. R., 937, followed. 

Evidence of cases in which the applicant is suspected is not 
evidence of general repute within the meaning of sec. x17 of 
the Criminal Procedure Code. Chand: v. Emperor, 46 In. Cas., 
841, Santu v. King-Emperor, 73 In. Cas., 352, Rakham Al v. 
King-Emperor, i1 A, L. J. Rọ, 461 and Raja Ras v. King 
Emperor, 60 In. Cas., 673, followed. 


CRIMINAL REVISION from an order of K. A. H. SAMS ESQ. > 
Sessions Judge of Benares. 


Saila Nath Mukerji, for the applicant. 


M. Walliuliak (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


‘BANERJI, J.—This is an application in revision by one Raj 
Narain, who has been directed by a Magistrate of the first class of 
Benares to furnish security for good behaviour. That order has 
been confirmed in appeal by the learned Sessions Judge. Although 
the High Court is not a court of appeal, in cases under section 110 
of the Criminal Procedure Code, and the responsibility of adminis- 
tering that section does not rest upon it, it is nevertheless a sec- 
tion which ought to be administered with scrupulous care both by 
the court of first instance and the appellate court. Itis only when 
something appears unsatisfactory and. unusunl that this court will 
look into the record to examine if the order has been- properly 
passed. The case appears to have been put up before a Magistrate 
by the police and evidence, which has been repeatedly held to be 
inadmissible by *this court, has been used as substantive evidence 
against the applicant Moreover, it has been brought to my 
notice that a finding of both the Judge and the Magistrate, is 
contrary to the evidence of a witness called Mohammad Ismail. I 
have, therefore, examined the evidence in this case. The evidence 
can be divided into two parts: (1) The evidence of the police 
witnesses showing in how many cases, both congnizable aid an 
cognizable, the applicant -Raj Narain had been suspected. (2) Evi- 
dence of general repute. I must at the outset repeat what was said 
by Mr. Justice Chamier in the case of Bechai v. King-Emperor (!) 
namely, that inquiries under chapter 8 of the Criminal Proce- 
@ure Code, are governed by the ordinary rules of evidence, and 

(ry [1914] 12 A. L. J. R., 937. 
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evidence which is not admissible under the Evidence Act cannot 
be admitted in proceedings under section 110 of the Criminal 
Procedure Code, In that case Mr. Justice Chamier also observed 
that evidence of general repute may be either evidence as to general 
opinion of the neighbourhood or community in which the person 
suspected lives or to which he belongs or the personal opinion of 
the witnesses who are examined. The gentleman responsible for 
prosecution in cases like this may with great advantage read and study 
that ruling and although it has been repeated over and overagain that 
mere suspicion is no evidence in a case, in this case the learned Sessions 
Judge has treated it as substantive evidence and has held that in a 
number of cases the suspicion was well founded, whatever that may 
mean. Reference may also be made to the following cases as regards 
the admissibility of evidence in which courts have repeatedly held 
that suspicion is no evidence. See the cases of Chandi v. Emperor (^), 
Sanku v. King-Emperor (°), Raham Ali v. King-Emperor (^), 
and Raja Ram v. King-Emperor (*). 

On theof 28th June, 1926, the Magistrate recorded the following 
order :-— ` . 

‘‘ Whereas I am satisfied from the police record that you Raj 
Narain are by habit a thief and house-breaker, you are called 
upon to explain why you should not be bound over to be of good 
behaviour and conduct and furnish two good and reliable sure- 
ties of Rs. 2,000 each and a personal bond of Rs. soo for three 
years”. 

Raj Narain is an ordinary cultivator having a few óigkas of 
land and it looks as if the persons responsible for this prosecution 
wanted to be sure that Raj Narain should not be able to furnish 
security and will have to remain in jail for three years. Otherwise it 
is absolutely inexplicable &s to why such heavy security was 
demanded in the first instance From the evidence of Sub-Inspector 
Abdul Bari it appears that Raj Narain had a history-sheet and the 
history-sheet was opened in the year 1922. Abdul Bari says that 
he belongs to “class No. 1". What the meaning of that expression 
is nobody has been able to explain to me nor dt I aware of the 
classification of bistory-sheet Be that as it may, although Raj 
Narain was under police surveillance since 1919, he was not suspected 
until the 31st July, 1922, and within two months he was suspected 
of three crimes, but those who suspected him have not been examin- 
ed in this case. Then Abdul Bari makes a curious statement that 
Raj Narain ‘absconded’. Raj Narain has never been convicted of 
any offence and it is not known for committing what offence he 
absconded. One of the witnesses for the prosecution states that he 
absconded because he knew proceedings were going to be taken 
under section 110 against him and another witness states that when 
proceedings were taken against some other person it was not 


46 Ind. Cas, 841. (3) 73 Int. Cas., 352. 
(3) 11 A. L, J. Rọ, 461. (4) 60 Ind, Cas., 673. 
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considered that there was sufficient evidence against Raj Narain. 
According to the statement of Raj Narain he went away from his 
village to seek service, 80 I find no case in which he was suspected 
until the 6th August, 1924, but the man who suspected him has not 


. been called. He was again suspected in July and August 1925 in 


four cases, but none of the complainants have been examined. The 
evidence of suspicion in non-cognizable cases, to my mind, shows a 
deliberate intention to fabricate evidence against Raj Narain, and 
the man who is responsible for it seems to be one Mata Badal 
mukhkia, a witness whom the learned Sessions Judge has not be- 
lieved. No complaint was filed with reference to these non-cogni- 
zable cases in which he was suspected. When areport is made of 
an offence in which the complainant takes no steps and when at 
least in three’ of themy. Mata Badal figures, the whole thing seems 
very suspicious. Both the learned Judge and the learned Magistrate 
have stated that on the 25th August, 1925, Mohammad [zaq, con- 
stable, found the accused sitting at night with some associates near 
a tank. He went and informed the Sub-Inspector who returned to 
make a search and the accusedfled away. This statement, although 
to be found in the evidence of Abdul Bari, is flatly contradicted by 
Mohammad Izaq, who has been examined in the case. Mohammad 
Izaq saw no one at the Pokhra. The report which is exhibit 29, 
gives an absolutely different version from what Abdul Bari would 


. seem to want the court to believe, and this is one of the reasons 


why I gave notice to the learned Assistant Government Advocate 
that the whole of the evidence would have to be examined in the 
case. I wil now examine the evidence of general repute. [The 
judgment then proceeds with the examination and discussion of the 
evidence in detail. —Ep.] 

That is all the evidence called by the prosecution to prove the 
general reputation of the petitioner. The accused has called a 
number of witnesses who all give him a good character. I am of 
opinion that the evidence in this case does not make out that the 
petitioner was by habit a thief and house-breaker. I, therefore, set 
aside the order tequiring him to furnish security to be of good 
behaviour and direct that he be forthwith released. 


Application allowed. 


MRS. F. M. TORPEY 
versus 
EMPEROR THROUGH E. A BARKER* 
Criminal Procedure Code, Act V of 1808 (us amended in 1023), sec. 345 
o (1) — Composition of offence under sec. 341, I. P. C. prior to a com- 
Paint. 
.* Cr. Rev. No. 720 of 1936 
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An offence under sec. 341, Indian Penal Code, may be 
compounded without the permission of the Court under sec. 345 
(1) of the Criminal Procedure Code. It is, therefore, unnecessary 
that a composition should be arrived at after a complaint has 
been filed in court. Aumaraswamt Chetty v. Kuppuswoam Chetty, 
I.L. R., 41 Mad., 685, referred to. 

CRIMINAL REVISION from an order of BABU RAJ NARAIN, 
empowered as District Magistrate of Allahabad. 


Saila Nath Mukersi, for the applicant. 


M. Walt-ullak (Assistant Government Advocate), for the 
Crown. 


A. P. Bagchi, for the opposite party. 
The following judgment was delivered by : 


DALAL, J.—Mrs. Torpey, Manager of a local Hotel, has applied 
in revision from a conviction under section 341,1 P. C Apart 
from anything else, interference would be necessary, because the 
order of the lower court is contrary fo law. She was convicted of 
two offences under sections 379 and 341, and a sentence of fine 
was imposed. The appellate court set aside the conviction under 
section 379, but still upheld the same order of fine. This amounted 
to an enhancement of the sentence imposed by the trial court and 
was contrary to the provisions of section 423 (1) (2) of the Code 
of Criminal Procedure. 


The’ poit taken by Mr. Saila Nath is that the offence under 
section 341 was compounded. It appears that the complainant, 
Mr. Barker, was considered by the applicant to be an unprofitable 
visitor at her hotel, and she desired that he should depart. As an 
amicable settlement was not arrived at, on the afternoon of the 
28th she put a lock on his room and directed her servants to prevent 
his entering into the compound. Obviously Mr. Barker was a 
person not likely to submit tamely to such a treatment and he 
sought the help of the police. The parties finally went to the 
Superintendent of Police, Mr. Hollins, and, it was agreed there 
that if Mr. Barker left the hotel that night, Mrs. Torpey will not 
only remit the entire sum due from him for board and lodging up 
to date, but will pay him a sum of Rs. ro Mr. Hollins thought 
that eviction at 10 o' clock at night would be hard on Mr. Barker 
so he got the parties to agree to the terms that Mr. Barker should 
leave on the afternoon of the 29th and Mrs. Torpey, in consideration 
thereof and her past conduct, should forego her bill. The complain- 
ant admitted in his cross-examination that there was a compromise 
that be should leave on the 29th in the afternoon and no dues would 
be charged. The lower appellate court refused to accept the 
compromise on the ground that the complaint was filed subsequent 
to the alleged compromise and not prior thereto An offenge 
under sectio 341 may be compounded without the permission of 
the court under section 345 (1) of the Code of Criminal Procedure. 
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It, therefore, does not seem to be necessary that a composition 
should be arrived at after a complaint has been filed in court. The 
words of the section are—“The offences punishable under the sections 
of the Indian Penal Code specified in the first column of the table 
next following may be compounded by the persons mentioned in 
the third column of that table.” An offence of wrongful restraint 
is compoundable by the person restrained. This appears to be the 
view suggested by the wording of the section and is supported by 
a Bench ruling of the Madras High Court in the case of Kumara- 
swami Chetty v. Kuppuswami Chetty (1). The learned Judges 
there observed : “An offence is complete when the acts constituting 
it have been committed apart from whether any complaint or charge 
has been laid before the Court or not. Theallusionto the ‘accused’ 
in paragraph 6 of section 345 only describes his character at the 
time of the trial when the question of the effect of the composition 
is under consideration." I hold that there can be a composition of 
the present offence prior to a complaint. 


Another point was also*made by Mr. Saila Nath on behalf of 
the applicant that prior to thiseagreement between the parties there 


‘had already been a complaint at the police station and as an offence 


under section 341 is a cognizable offence, the police was competent 
to receive the complaint From that point of view the composition 
may be said to have taken place subsequent to the complaint and 
proceedings by Mr. Barker. 


The respondent's learned counsel pointed out that Mrs. Torpey 
did not comply with the terms of the composition and on the evening 
of the 29th retained the goods of Mr. Barker for lien of a bill. This 
matter, however, is not so simple as it is stated to be. In spite 
of the composition Mr. Barker lodged a complaint in the criminal 
court and there was some trouble as to whether he should give a 
receipt for the property or not. It appears that those are points 
still to be settled in a civil suit Mr. Saila Nath has declared in 
court that Mrs. Torpey has remitted al] the sums due to her for 
board and lodging of Mr. Barker. This statement is sufficient as 
an acceptance by Mrs. Torpey of the terms of the ‘compromise, 
and on this understanding I hold that the ed aa was carried 
into effect. 


The result of the composition is an acquittal ; ao I set aside 
the conviction and sentence passed by the appellate court and direct 
that the fine, if any recovered, shall be refunded. ° 

Conviction set aside. 
(1) L L. R., 41 Mad., 685. 
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BABU RAM AND ANOTHER (Plaintiffs) E 
versus 1927 
MUNNA. LAL AND OTHERS (Defendants) .* January, 5. 


Small Causes Court Act, section 25—Remsion under— When does not le— ASHWORTH, 
Erroneous decision by lower court on a point of limitation—Civil Pro- J. 
cedure Code, section 115—Scope and limitation of—  Jurisditiom". 

It is no ground for revision under section 25 of the Small 
Causes Court Act that the court whose order it is sought to revise, 
may have come to an erroneous decision on a point of limitation. 
Sarman Lal v. KAuban, Y. L. R., 17 All., 422 and Sarman Lal v. 
Khuban, I. L. R., 16 All., 476 (Œ. B.), followed.  * 
A court wrongly allowing a time-barred application cannot be 
said to be acting without jurisdiction. 
Section 13g of the Civil Procedure Code is not directed against 
conclusions of law or fact in which*the question of jurisdiction is 
not involved. e 
CiViL REVISION from an order of THAKUR LAL BHAGWATI 
DAYAL SINGH, Munsif of Pilibhit. 
S. C. Das and S. N. Gupta, for the applicants. 
Sai/a Nath Mukerji, for the opposite parties. 
The following judgment was delivered by 
ASHWORTH, J.—This is an application in revision against an 4ssworth, J. 
order of the Munsif of Pilibhit, dated the 20th May, 1926 setting 

aside an ex parte decree. The present applicants brought a suit 

against the father of the non-applicant. A written statement 

was filed in the suit by the father which shows that he must have 

been served with the summons referred to in Art 164 of the 

Limitation Act. The father then died. Presumably the non-applicant 

was brought on the record asa son of the defendant. He, how- 

ever, failed to appear on the date fixed for the hearing of the case 

and a decree was passed ex parte against him on the*rsth December, 

1925. On the igth April 1926 the non-applicant applied for 

setting aside of the ex parte decree against himself on the ground that, 

although he was aware of the case against his father being fixed 

for the 15th December, he had been under the impression that this 

date was not for final disposal but merely for bringing his name on _° 

the retord and reached the court late that day. The Munsif wrote 

the following order on the application for restoration :— 

" The suit restored. The applicant to pay Rs. 7 as costs 
subject to which the case 1s restored. Fix zoth May, 1926 for the 
. final hearing. I believe the appellant." 
It may be mentioned that the case has never been heard owing” 
. * Civ. Rev. No. 96 of 1926 ° 
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to this application against the order of restoration. 


The Munsif’s order restoring the case is impugned on two 
grounds. One is that the application for setting aside the ex parte 
decree was beyond time under Art. 164 of the Limitation Act. 
This appears to be correct but it affords, in my opinion, no ground 
for revision. The plea of limitation presumably was not raised by 
the present applicant because no reference is made to it by the 
Monsif. It must, however, be held that the Munsif’s granting of 
the application on the 1st of May, 1926 amounted to a decision in 
law that the appeal was within time. Such a decision, even if 
wrong, does not fall under either clause (a), (4) or (ce) of the 
Code of Civil Procedure. There has been no illegal or irregular 
exercise of jurisdiction within the meaning of clause (c). In Sarman 
Lal v. Khuban (©) it was held that it is no ground for revision 
under section 25 of the Small Causes Court Act that the court 
whose order it is sought to revise may have come to an erroneous 
decision on a point of limitation, and in a Full Bench case, Sarman 
Lal v. Kkuban (*), it was held that the considerations to be applied 
to applications under section 622 of the then Civil. Procedure Code, 
which is now replaced by section 115, were practically the same as 
those applicable to section 25 of the Small Causes Court Act. In 
brief it was held that an erroneous decision on a point of law not 
connected with the exercise of iurisdiction would not give a right to 
apply in revision. It has been urged by the applicant'a counsel 
that under the law of limitation the court had no power to aet aside 
an ex parte decree and, in doing so, he exceeded its jurisdiction. This 
appears to me to bea wrong use of the word jurisdiction. Iam 
not aware that it has ever been held that a court wrongly allowing a 
time-barred application can be said to be acting without jurisdiction. 
In the Privy Council case, Balkrishna Udayar v. Vasudeva 
Ayyar(*), itis stated that section 115 of the Civil Procedure Code is 
not directed against conclusions of law- or fact in which the question 
of jurisdiction is not involved. 

Another ground taken is that the seer court decided the appli- 
cation merely on "the opposite party's statement without requiring 
him to produce any further evidence. The lower court has stated 


` that it believed that party's statement. There is nothing in law 


to require further evidence in such circumstances. 
For the above reasons I dismiss this application with costs. 
- Application dismissed. 


(1) LI.R, 17 All. 421. (2) ILL. R, 16 AIL, 476. 
(3) I. L. R, 40 Mad, 793 at 799. 
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Stamp Act, section 62— Defence under—No dishonest intention— Order under 
section 562 of the Criminal Procedure Code—Il legality of—equittal, 
order of — When justified—Setion 430 of the Code, applicability of. 


Where the Magistrate, finding that the accused though guilty 
of an offence under section 62 of the Stamp Act had no dishonest 
intention, passed an order warning him for the future, Aelg, that 
an oider of acquittal would have been quite regular, but, as the 
order appeared on thé face of it to be illegal, it must be set 
aside and the accused should be acquitted under section 439 of 
the Criminal Procedure Code. 

Parshotam Das v. Nasir Husain, 54 In. Cas., 846, followed. 


CRIMINAL REFERENCE by L. OWEN ESQ., District Magistrate 
of Benares. 

M. Waliullah (Assistant Government Advocate), for the Crown. 

Surendro Nath Verma, for the opposite parties. 

The following judgment was delivered by 

KENDALL, J.—This is an application for revision of the order 
of a Magistrate of the Second class in a case under section 62 of the 
Indian Stamp Act. The order is as follows :— 

"From the statement recorded I find that the offence was not 
done intentionally by the accused. "They were not knowing that 
two anna stamp was necessary. They have admitted their mistake 

. and expressed their'regret, and said that nothing was done 

intentionally. I, therefore, warn them not to do so in future." 

The District Magistrate evidently considered that this order 
was passed under section 562 of the Code of Criminal Procedure, 
the provisions of which do‘not- “apply to an offence under the Stamp 
Act. His objection to the. order is valid, if the order was really 
passed under the section. Had the learned Magistrate not warned 
the accused for the future, I should have been inclined to regard 
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the order as one of acquittal. In view of the fact that the trying i: 


Magistrate has found that there was no dishonest intention on the 
part of the accused, an order of acquittal would have been quite 
regular. See Parshotam Das v. Nasir Husain C). As the matter has 
beer? referred to me, and as the order of the Magistrate appears on the 
face of it to be illegal, I set aside that order of conviction ; but I do 
notthink it necessary to direct a re-trial. Under section 439 of the 
Code of Criminal Procedure, the applicant, Ishwar picks Pandey 
and Nripendra Shanker Miser, are acquitted. 

*Cr, Ref. No. 453 of 1926 ec 

© (1) [1919] 54 Ind. Cas, Vol. 545 846. 
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MADAN LAL (Plaintiff) 
versus 
LAL CHAND (Defendant) .* 


Provincial Small Cause Court Act, section 25—Revision— Decision not 
according lo law—No substantial injustice—When High Court will 
not interfere. 

There should be’ no interference by the High Court, under 
section 25 of the Small Cause Court Act, unless it clearly appears 
that some substantial injustice to-a party to the litigation has 
directly resulted from a material misapplication or misapprehen- 
sion of law or material error in procedure in the court of. 
Small-Causes. Muhammad Bakar v. Bakal Singh, ILL. R., 1 
All., 277, followed. 

Where the plaintiff was admittedly the holder of a promissory 
note but the lower court dismissed his suit after taking evidence 
which showed that the note was not really executed in plaintiíf's 
favour and that it bad „been discharged by payment to the 
“person really interested, Ae/d, that the decision of the suit by 
the lower court-was not according to law but inasmuch as no 
substantial injustice had been caused to the plaintiff, section 25 
of the Small Cause Court Act could not be invoked. —Su£bka 
Narayan Vathiyar v. Mam mat Asyar, I. L. R., 30 Mad., 88, 
followed. 

CiviL REVISION from an order of BABU KEDAR NATH, Small 

Causes Court Judge of Kasganj. 

‘S. N. Seth, for the applicant. 
The opposite party was not represented. 
^ The following judgment was delivered by 


ASHWORTH, J.—This'is an application in revision under section 
25 of the Provincial Small Causes Court Act against a decree of 
the Small Cause Court Judge of Kasganj dismissing the plaintiff- 
appellant's guit against the defendant-respondent on the basis of a 
promissory note. 

The plaintiff was admittedly the holder of the promissory note 
and section 78 read with section 8 of the Negotiable Instruments 
Act (26 of 1881) enacts that such a note can only be discharged by 
payment made to the holder of the instrument. There can be no 
doubt that the lower court should not have allowed evidence to ghow 
that the promissory note was not really executed in the plaintiff's 
favour or evidence that the note had been discharged by payment 
to the person really interested. This was held in the Full Bench 
decision of the Madras High Court, Subha Narayan Vathiyar v. 
QENUIDEME Aiyar ('). There can be no doubt therefore that the 


* Civ. Rev. No. 156 of 1926 
(1) '[1906] I. L. R., 3o Mad., 88, 
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decision of the suit by the lower court'was not according to law. 


The question however arises whether the mere facts of the 
decision not having been according to law will justify interference 
in revision. The power to revise conferred by section 25 of the 
Provincial Small Cause Court Act is a discretionary power and it 
has been ruled by a Full Bench decision of this court, Mukammad 
Bakar y. Bahal Singh (*), that there should be no interference 
under section 25 of the Small Cause Court Act “unless it clearly 
appears that some substantial injustice to a party to the litigation 
has directly resulted from a material misapplication or misapprehen- 
sion of law or material error in procedure in the court of Small 
Causes”. Now, any decree passed on a wrong view of law must 
cause a substantial injury to a party whose suit is dismissed by 
reason of that mistake. But this injury is not necessarily an in- 
justice.- In the present case the lower court found that the plaintiff 
was not entitled in justice to recover the money as he made no 
payment to the debtor and as the debtor had paid the real person 
in consideration of whose loan the prgmissory note was executed. 
In these circumstances I am unable to hold that the dismissal of the 
suit caused a substantial injustice to fhe applicant. I am bound by 
the decision of the Full Bench of this Court referred to above to 
hold that section 25 of the Act must not be invoked in the absence 
of such substantial injustice. 

Accordingly this application is dismissed but as no one appears 
for the opposite party, I make no orders as to costs. 


Application dismissed. 
(1) [1850] I. L. R., 13 All, 277. 





SAHU PRAHLAD PRASAD AND ANOTHER (Plaintiffs) 
vVEeT SS 
BHAGWAN DAS AND ANOTHER (Defendants) .* 


Stamp Act (TI of 1899), Article 5 (c), schedule (1) and section 61—Agree- 
sent acknowledging past liability amd stating interest payable in future 
—Accounts—Stamp Duty—Contract Act (IX of 1872) section 25, clause 
(—Appiabinty of. 

Where the defendant, while endorsing an acknowledgment -of 
the debt due by him to the plaintiff, on a memorandum showing 
the balance of a running account, stated ‘the rate of interest 
payable in future, Ae/d, that the provision as to the interest 
altered the character of the document from that of mere acknow- 
ledgment to an agreement within the terms of Article s (¢), Sche- 
dule (1) and therefore the lower court should have acted uader 
section 6x of the Stamp Act. Æeld, further, that the plaintiff was 
entitled to rely on section 25, clause (3) of the Contract Act, it 
being immaterial whether the promise to pay was in express, words 
or a matter of necessary implication. . 


* 
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Ganga Prasad v. Ramdyal, 1. L. R., a3 All, soa and Gobind 
Das v.. Sarju Das, I. L. R., 30 All, 268, distinguished. Laxmi 
Bai v. Ganesh Raghunath, I. L. R., 25 Bom., 373, Mahadeo 
Kori v. Sheora7, I. L. R., 41 All., 169 and Mulchand Lala vw. 
Kashi Bullab Biswas, 1. L. R., 35 Cal., 111, followed. 

SECOND APPEAL from a decree of L. JOHNSTON EsqQ., Dis- 
trict Judge of Pilibhit, reversing a decree of BABU GAURI PRASAD, 
Subordinate Judge. 

Uma Shankar Bajpai, for the appellants. 


~ Kailas Nath Katju and Shiva Prasad Sinha, for the S 
ents. ‘ 


The judgment of the Court was delivered by 


Boys, J—The plaintif-appellant here bad advanced certain 
monies to the defendant. In accordance with the common practice 
he sent to the defendant on the 29th of September, 1922, a state- 
ment of account, in which he showed that R8. 2,366-2-6 were due 
to him from the defendant. This is the last account which was sent 
in to the defendant. On that account the defendant endorsed an 
acknowledgment that Rs. 2,566-2-6 remained due from him to the 
plaintiff and added the words “ interest at 12 annas per cent. per men- 
sem ". A reference to this memorandum signed by the defendant is 
made in paragraph 3 of the plaint, and in paragraph 5 ofthe plaint 
the plaintiff further states that the correctness of the statement of 
account is supported by his account-books. The trial court decreed 
the plaintiff's suit. The lower appellate court held that this docu- 
ment was merely an acknowledgment of the amount due from the 
defendant and that it came within article 1 of the Stamp Act, and 
that as such it required a one-anna stamp, and not having been 
stamped, was inadmissible in evidence. 

Neither party has been able to put before us very clearly 
the circumstances in which the trial court apparently admitted 
the document into evidence, butit bears an endorsement by the 
trial cqurt “ Admitted in evidence against the defendant" and it 
was undoubtedly considered by the trial court. In view, however, 
of the opinion "at which we have arrived on the point, which we 


shall next discuss, it is unnecessary for us to consider the effect of 


section 36 of the Stamp Act and whether the lower court was right 
in excluding it from the record if it had been once accepted in 
evidence. 

The first question argued before us for the appellant is that this 
document was more than a mere acknowledgment such as i$ des- 
cribed in the first paragraph of Article1 of schedule (1) of the 
Stamp Act, and that it came in fact within the proviso to that 
Article. It was contended that the. memorandum signed by the 
defendant did contain a promise to pay the debt and, at any rate, 
2 stipulation to pay interest. We think that there can be no doubt 
on the terms of the document that the contention that the document 
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contained a stipulation to pay interest must be accepted. That the 
document contained a stipulation as to the rate of interest is beyond 
question on the face of it. That stipulation must have had reference 


either to the rate of the past interest or to the rate of future ` 


interest to be paid or to both. It is difficult to see what could have 
been the meaning of particularly mentioning the rate of interest if 
it only referred to past interest. That interest had already been 
calculated and formed part of the total which both parties agreed 
was due from the defendant. There can be no possible reason then 
for referring to it unless it related to the interest which the defend- 
ant was agreeing to pay in the future on the balance which he was 
acknowledging tobe due. We have already stated that we are 
unable to see any reason for mentioning the rate of interest if it 
referred to the past. But it did not even refer both to the past 
rate of interest and the future, for it is stated to us on behalf of the 
appellant that the interest payable prior to the 29th of September, 
1922, was II annas and the new interest to be payable according 
to the memorandum was to be 12 annas. It is, therefore, apparent 
that the rate of interest quoted referréd to the future and cannot 
be held tobe anything but a stipulation to pay interest in the 
future. This is sufficient to take it out of Article 1 of Schedule 
(1) of the Stamp Act, and it would come within the terms of 
Article 5 (c), schedule (1), that is to say, it was an agreement not 
otherwise provided for and the stamp duty payable on it was 8 annas. 
That being so, the lower court should not have held the document 
inadmissible in evidence but should have acted under section 61 of 
the Stamp Act. i 

We have next td consider the effect of section 19 of the Limita- 
tion Act. To make an acknowledgment valid for the purpose of 
saving limitation, the acknowledgment must have been made before 
the expiration of the period prescribed for the suit. It is urged on 


behalf of the respondent that certain of the items which went to 


make up the total acknowledgment by the defendant to be due were 
already barred by limitation. If then this was a mere acknowledg- 
ment, we should have to consider the effect. of section 19 in the 
light of this fact. But we have already held if connection with 
Article 1 of schedule (1) of the Stamp Act that this memorandum 
wag something more than an acknowledgment of past liability, and 
we think that the contention of the appellant must be upheld that 
he is entitled to rely on section 25 of the Contract Act. It is there 
laid down that : 


att. agreement made without consideration is void unless (sub- 

section 3) it is a promise made in writing and signed by the person 

to be charged therewith........ to pay...... a debt of which the 

creditor might have enforced payment but for the law for the 
limitation of suits”. 

We are asked on behalt of the respondent to hold that in order *o 

give the defehdant the benefit of this section there must be an 
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express promise in writing. This would apparently mean that we 
must be able to find the words “I promise to pay” or some 
equivalent words. We think that this is going beyond the sec- 
tion. We have to find whether there was or was not expressly 
or by implication in the memorandum a promise to pay. In our 
view it is impossible to hold that the stipulation as to interest can 
be interpreted otherwise than as a promise to pay interest in the 
future at the named rate; whether the promise was in express words 
such as "I promise to pay " or a matter of necessary implication is 
immaterial. On behalf of the respondent we are referred to the case . 
of Ganga Prasad v. Ramdyal ('). It is not necessary for us to say 
whether we would agree with the decision in that case that a mere 
acknowledgment of the amount due would or would not imply a 
promise to pay that amount. This case and the other case, Govind 
Das v. Sarj# Das (*) , are clearly distinguishable from the present case 
in that in those cases the memorandum or acknowledgment contained 
no promise to pay interest. In the present case there was not only 
a mere acknowledgment by the defendant that he had incurred 
certain liability in the past, but there was a definite promise as to 
what he intended to do in the future. On the other hand, for the 
appellant reliance is placed on the cases of Larmi Bat v. Ganesh 
Raghunath (©), Mahadeo Kori v. Sheocaj (*) and Mulchand 
Lala v. Kashi Bullab Biswas (). In all three of these cases 
there was a condition as to the interest to be paid in the future in 
almost exactly similar terms to those used in the memorandum in 
this case. In the Bombay and Allahabad cases it is true that there 
had been no previous running account, but the document did provide 
for interest which was to be paid on the loan then being taken, and 
it was held that that provision as to interest was sufficient to alter 
the character of the memorandum from that of mere acknowledgment 
toan agreement. The Calcytta case was still further on all fours 
with this cage, in that it was also a case where the balance was due 
on a running account. The three cases which we have last quoted 
support the view which we have ourselves expressed that the proper 
Article of Schedule (1) of the Stamp Act was Article 5 (c) and 
that the plaintiff was entitled to rely upon section 25 of the Contract 
Act. i 

The result is that allowing the appeal we set aside the decree 
of the lower appellate court and restore that of the trial court, sub- 
ject to the appellant affixing stamps'to the value of Rs. 5-8-o to the 
document Ex. 2, numbered 37B, in accordance with the provisiogs of 
section 35 of the Stamp Act. The appellant will have his costs in 
this Court and the court below. 


Appeal allowed. 
(1) [i1901] I. L, R., 23 AlL, 502. 
i F. E. R, 30 ALL, 268. 
3) [1900] E L. R, 35 Bom., 373. 
° e 1918] I. L. R., 41 All, 169. 
5) «[1907] I. L. R., 35 Cal, ttr. z 
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AHMADI BEGAM (Plaintif) 
PETSUS , 
ABDUL AZIZ AND OTHERS (Defendants) * 


Mohammedan Laww—Gift of undivided share of joint property— Donor 
not in possession at time of making—When gift sot rendered invalid— 
Doctrine of Musha, when not applicable. 

Where a Mohammedan father was out of possession at the 
time of making a gift of an undivided share of joint property 
to his daughter, but he did all that was possible for him to do 
in putting his daughter in the same position in which he was 
and he and his daughter subsequently jointly sued the other co- 
owners of the property and obtained a decree, Aeld, that want 
of possession at the time of gift would not render it invalid; nor 
did the doctrine of muska apply as the donor had ostensibly sold 
the property first at a fixed price and then absolved the debtor of 
the debt which was the pricc.e Muhammad Baksh Khan v. 
Husaini Bibi, T. L. R, 15 Cal., 684, Afohibullak v. Abdul Khaliq, 
I. L. R., 30 All, 250 and Sheikh Muhammad Mumtas Ahmad v. 
Zubaida Jan, 16 In. App., 205, referred to. 

SECOND APPEAL from a decree of BABU AGHOR NATH Mu- 

KERJI, District Judge of Bareilly, confirming a decree of BABU PREO 

NATH GHOSE, Subordmate Judge. 


S. N. Sen and B. Mattick, for the appellant. 
Akktar Husain, for the respondents. 
The judgment of the Court was delivered by 


DALAL, J.—The plaintiff, Musammat Ahmadi Begam, sued'for 
partition of her share of 8 shops and a yard for the collection of 
wood. This property belonged to her father and the defendants are 
the other heirs. She claimed a share specified as 1974 out of 6502. 
The dispute between the parties related to a gift made by the 
father in his life-time to the plaintiff of 1,000 sihams. The gift was 
objected to on two grounds: (x) that the father himself not having 
been in possession at the time, could not have given possession to 
the daughter, and so the gift was invalid for want of possession, 
and (2) that the gift wasan invalid one of muska, 1. « , an undivided 
share of joint property. 

Both the subordinate courts upheld the contention and held the 
gift ts be inoperative. They further declared plaintiff's title in the 
property in accordance with the right as an heir, ignoring the gift. 
This is s second appeal by the plaintiff. The learned Judge of the 
lower appellate court has not quoted any ruling in ‘support of his 
view. The father himself was out of possession at the time of the 
gift and he ee all that was possible for him to do in putting his 
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daughter in the same position in which he was. He. and his daughter 
subsequently jointly sued the other coowners of the property and 
obtained a decree. Under these circumstances want of possession 
at the time of the gift would not render the gift invalid. In the 
case of Mukammad Baksh Khan v. Husaini Bibi (1) their 
Lordships observed at page 702: 
" In this case it appeais to their Lordships that the lady did all 
she could to perfect the contemplated gift and that nothing more 
was-required from her. The gilt was attended with the utmost 
publicity. The AiÓzmama itself authorised the donees to take 
possession and it appears that in fact they did take possession. 
Their Lordships held under these circumstances that there could 
, be no objection to the gift on the ground that the donor had 
not been in possession and that she herself did noti give posses- 
sion at the time”. 
This ruling fully supports the claim of-the plaintiff that the 
gift cannot fail for want of possession at the time of the gift. 
There isa single Judge ruling of this Court, JoAibullaA v. 


. Abdul Khaliq (*), in whfch the principle enunciated by their 


Lordships of the Privy Couneil in the case of Sheikh Mukammad 
Mumias Ahmad v. Zubaida Jan (*), was applied to a house. 
Possibly the case which was before their Lordships was one where 
the donor himself questioned the validity of the gift, and it may be 
argued that it could not be applied generally where no such ques- 
tion of equity arose. Thisis how Mr. Tyabji interprets the ruling 
in his book on Mohammedan Law at page 422. This Court, how- 
ever, has gone further in the matter and held the gift to be valid 
even where it is not the donor himself who questions it We are 
in. agreement with that view. Mr. Amir Ali in his Mohammedan 
Law has stated the principle to be that a Aiba-bil-sausha, 1. e., gift 
of an undivided joint property is not void, but only invalid, and 
possession remedies the defect Mr. Tyabji does not appear to 
accept that view but he has ‘suggested a device by which the 


"operation of the doctrine may be condoned, and that device was 


adopted in the present case. At page 403 he quotes a Hanifi lawyer 
as laying down'thata gift ofa moiety of a house can validly be 
effected by the donor selling it first at a fixed price and then absolv- 
ing the debtor of the debt which was the price. This was exactly 
what the plaintiff's father did, and on this ground also the doctrine 
of wusha will not apply. 
For these reasons we decree the appeal and declare the, share 
of the plaintiff to be that which she claimed in her plaint. This 
is a preliminary decree for partition and this declaration will be 
sufficient: The plaintiff shall receive her costs of all courts. 
~ (1) [1888] I. L. R., 15 Cal., 684. REEERE, 


(2) I. L. R., 30 AH, 250. 
(39. [1889] 16 Ind. App, 205. . 
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GOSWAMI GORDHAN LALJI MAHARAJ (Defendant) 
DETSUS ` 


BISHAMBAR NATH (Plaintiff) * 


Civil Procedure Code, Order TI, rule 2— Post-decretal mesne profits 
— When separate suit barred. 


A plaintiff can claim and the court can award mesne profita 


up to the date of obtaining possession, that is to say, ae 


contingent liability 1f the defendant should continue to retain 
possession. A subsequent suit for post-decretal mesne profits 
till date of obtaining possession would be barred under the 
provisions of Order 2, rule 2 of the Civil Procedure Code. am 
Din v. Bhup Singh, 1. L. R., 30 All., 225 and Kashi v. Bajrang, 
I. L. R., 3o All, 36, Girmar Singh v. Mt. Ram Piar Kunwar, 
I. L. R, 5 All, 223, followed. 

FIRST APPEAL from an order of BaBU KASHI PRASAD SAHEB, 

Subordinate Judge of Muttra 


N. P. Asthana, for the appellant. Oo ag 
The respondent was not represented. 
The judgment of the Court was delivered by 


WALSH, J.—We must allow this appeal. There is a great deal 
to be said for the Judge’s view ; in fact we should have been disposed 
to take the same view ourselves if we had been free todoso. We 
agree with the learned Judge that Order II, rule 2 looks as though 
it was directory and not mandatory, aad that the plaintiff is not 
prejudiced if the court does not choose to make its decree include 
post-decretal damages or mesne profits. It undoubtedly can do so, 
and there is a good deal to be said for the view that mesne profits, 
which only arise after the suit in case the defendant fails to give up 
possession, cannot be regarded as part of the plaintiff's claim when 
a suit is instituted But, on the other hand, nobody can doubt that 
the plaintiff can claim and the court can award mesne profits up to 
the date of obtaining possession, that is to say, a contingent liability 
if the defendant should continue to retain possessio? On the whole 
we think ,that the cases are too strong and that we must follow the 
accepted: practice in this Court. The learned Judge has undoubtedly 
quoted a case which has nothing to do with it and has not referred to 
those which do. There is a two-Judge case, Ram Din v. Bhup Singh 
(t), which wasa suit for redemption of a usufructuary mortgage. That 
is a dfatinct decision on Order II, rule 2. Mr. Justice Richards decided 
the same thing in a mortgage suit in Kaski v. Bajrang (°). He did 
not refer to Order IJ, rule 2 which was then section 43, but took a 
sort of general view, and said that in a suit for redemption there 
ought to bea complete and final statement of all accounts right up 

* F, A. F. O. No. (13 of 1936 
(1) [1908] B L. R., 30 AIL, 225. (3) [1907] I. L. R., 30 AIL, 36. 
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to the time of actual redemption or sale. Mr. Justice Stuart, in a 
more recent case, Girwar Singh v. Mt. Ram Piari Kunwar (*), has 
applied Order II, rule 2 to mesne profits between the date of the 
decree ánd the date of possession, relying on the authority of the 
two cases we have just quoted, and he held that the failure of the 
plaintiff to make a claim in the suit for mesne profits up to the date 
of possession, prevents his putting it forward in a separate suit. We 
think it hard. It-is entirely the result of loose pleading, probably 
due to ignorance of the true methods and objects of pleading. 
Whether it can be described as negligence is rather doubtful when 
one recognises how low the standard of pleading is in the inferior 
courts and the absence of any scientific training in the art. But, an 
the whole, we are not prepared to depart from the practice which 
uppears to be established by the cases we have referred to. One - 
day perhaps'somebody who takes sufficient interest in the question 
fiay induce some Bench to appoint a larger Bench to consider these 
decisions, but we are not prepared to do so today. We must, 
therefore, allow the appeal and restore the order of the first court 
with costs in the two courts.* 


Appeal allowed. 
(1) LL. R, 5 All., 123.—Ed. 


KISHAN LAL AND ANOTHER (Plaintiffs) 
VETSHS 

TIKA AND ANOTHER (Defendants) .* 
Limitation Act, section 14—Applicabslity of —Appeal barred by limitation 
— Owing to bona fide-misiake by plaintif. 
Where, by a bona fide mistake, the plaintiff preferred an appeal 
in a lower appellate court which had no longer jurisdiction-to 
entertain it and when, on discovery of the mistake, the appeal was 
again filed in the proper court, it was barred by limitation, žela, 
im a second appeal, that inasmuch as the plaintiff had acted 
throughout in good faith, his appeal should be heard and that 
section 14 of the Limitation Act applied to this case.  AMaegóui 
Akhmad v. Muria, y4 A. L J. R., a12aund Brij Inder Singh v. Kanshi 

Ram, 15 A. L.J. R., 777, follomed. 

SECOND APPEAL from a decree of BABU HARI HAR LAL, District 
Judge of Bulandshahr, confirming a decree of BABU KEDAR Natl 
MEHRA, Munsif of Ghaziabad. ' 


Panna Lal, for the appellants. 
N. C. Vatsk, for the respondents. * 


The judgment of the Court was delivered by 


PULLAN, J.—The lower court threw out thisappeal on the ground 
that it was barred by limitation. The suit relates to the tahsil of 


„Sikandrabad which is situated in the Bulandshahr District, but was 


* S. A. No. 1534 of 1924 " 
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up to the year 1921 in the jurisdiction of the District Judge of 
Meerut. This suit was decreed on the 28th of November, 1923, and 
on the 10th of January, 1924, an appeal was preferred in the court 
of the District Judge. of Meerut. The Munsarim of that court 
accepted the appeal and it was made over toan Additional Judge 
for trial Consequently it was not umil roth of March that it was 
discovered that the appeal should have been filed in the court of the 
District Judge of Bulandshahr. The appe&l was then returned to 
the plaintiff, who took it without delay to the proper court We 
have to cgnsider whether in a case of this kind the appellant should 
be punished for what must have been a mistake of his counsel. As 
far as he was concerned, it was clearly a dona fide mistake and he has 
throughout prosecuted his case with diligence. It is not, in our 
opinion, improper to apply the provisions of section 14 ef thé Limi- 
tation Act to a case of this kind although itis an appeal, and in our 
opinion we are justified in holding that this was a dona fide mistake, 
that the appellant throughout acted in good faith and that his appeal 
should be heard. There is an authorityefor this view in the ruling 
in Magbul Akmad v. Murla(’) and wg believe that we are acting 
in accordance with the principles laid down by their Lordships of 
the Privy Council in the case of Brij Inder Singh v. Kanshi Ram (^). 


We, therefore, allow this appeal and remand the case to the lower 
appellate court for decision on the merits. 


The costs will follow the result. 
Appeal allowed. 


Ct) [1916] 14 A. L. J. Rọ, 212 (2) [igy] 15 A. L.J.R, 777. 


RAM RATAN LAL (Defendant) 
VET SBS 
ABDUL WAHID KHAN (Plaintiff) * 


Limitation Act, Art. 83—Applicability of—Persoa undertaking to pay 
money to another~——No time specified — Cause of action— Wher arises— 
Limitation, when period begins to rum. 

Where a man undertakes to pay mouey to a third person and 
no time for payment is specified, the undertaking is an under- 
taking to pay upon demand and no cause of action arises until 
demand is made; and when demand is made and ignored, then if 
the person to whom the money should be paid, sues the person 
with whom the contract has been made, loss occurs and damages 
recovered, the cause of action is not the breach but the loss 
itself and therefore the statute runs from the time when the money 
is paid. Kedar Nath v. Har Govind, 24 A. L. J. R., 550, followed 
and Raghubar Rai v. Jas; Raf, I. L. R., 34 All., 427, referred to.° 
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— FIRST APPEAL from an order of BABU RAGHUNATH PRASAD, 
District Judge of Farrukhabad. 


Narain Prasad Asthana and Gtrdhartlal A Bara, for the 
appellant. 


Mukktar Ahmad, for the respondent. 
The judgment of the Court was delivered by 


WALSH, J.—We think that this appeal fails. We agree with 
the view taken by the learned Judge. There seems to have been a 
good deal of discussion at different times about the date of the cause 
of action and therefore the plea of limitation for these suits ‘for loss 
or damage incurred by reason of the failure of a party to the contract 
to carry out his undertaking to pay money toa third person. From 
one point af view the present appeal 18 unarghable. Mr Narain 
Prasad Asthana says that no time was fixed for payment, therefore 
no time ever arose for the performance of the obligation, therefore 
there could be no breach until the person who had undertaken to 
pay, was called upon to do so,either by the person with whom he 
had consented to pay, or by the person whom he ought to have paid. 
It would be sufficient intimation creating a breach when the person 
to whom the money has to be paid, sues the original debtors, 
namely, in this case, the plaintiff. We hold unhesitatingly that where 
no time is mentioned, it means the undertaking is an undertaking to 
pay upon demand and no cause of action arises until demand is made, 
and when demand is made and ignored, then if the person to whom 
the money should be paid, sues the person with whom the contract 
has been made, loss occurs and damages recovered, the cause of 
action is not the breach, but the loss itself, and, therefore, the statute 
in this case ran from the time when the money was paid. Reliance 
was placed upon a decision which is now of some years' standing, 
reported in Raghubar Rai v. Jaij Raj (C). We doubt whether that 
case is a clear authority. The money ın that case had not been paid 
and therefore the question which has arisen in most of the subse- 
quent cases, did not arise. There seems to be a healthy and con- 
sistent current of authority in recent years that the statute runs 
from the time when the loss is incurred, or, in other words, when 
payment is made. The learned Judge based himself upon a recent 
case decided by a Bench of this Court in Kedar Nath v. Har Govind 
C) We agree with that decision We think that it is applicable 
here and we think that in all probability the reasoning of Mr. 
Justice Ashworth's judgment drawing attention to the diffegence 
between the law of contract in England and as codified in India, is 
possibly the explanation or the foundation of the consistent rule 
which has been laid down by this Court. The appeal must be^ 
dismissed with costs. 

i Appeal dismissed. 
-() LL R, 34 All., 427. (2) [1936] 24 A. L. J. &., 550. 
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j HARKESH SINGH (Plaintif ) 
: UE SMS 
HARDEVI AND OTHERS (Defendants) .* 


Hindu Law—Joint property—Partition by will executed by head of— 
Consent of members necessary—Limitation Act, sec. 127— Existence of joint 
family and caclusion of co-parcener——Necessary conditions for application 
of— Exclusive possession of ome co-sharer coupled sotth non-payment 
of profits—Whea does not amount to adverse. Possession. 

Even the head of a joint Hindu family has no right to make 
a partition by will of joint property among the various members 
of the family except with their consent. Briraj Singh v. Sheodan 
Singh, xx A. L. J. R., 698 at 703, followed. 

Article 127 of the Limitation Act presupposes the existence 
of a joint family and the exclusion of a co-parcener from his 
joint family property. Bishkeshar Tewari v. Piskeshar Dayal, 
1s O. C., 111 and Banoo Tewary f. Doona Tewary, I. L. R, 24 
Cal., 309 at 314, followed. . 


The exclusive possession of one co-sharer even though coupled 
with the non-payment of profits, cannot amount to a clear 
adverse possession unless there has been an ouster, of the other 
co-parceners to their knowledge and openly. Buras v. Bryan, 
xa App. Cases, 192, followed. . 

FIRST APPEAL from a decree of GOVIND SARUP MATHUR 
Esq., Subordinate Judge of Saharanpur. 

Nehal Chand and Panna Lal, for the appellant. 

M. L. Agarwala, K. N. Katfu, Akhtar Husain Khan and 
Peary Lal Banerfi, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff’s appeal arising out of a suit 
for recovery of possession of property. The plaintiff's case was 
that he and his uncle; Shib Sahai, were members of a joint Hindu 
family even after the death of the plaintiff's grandfather, Kunwar 
Singh, and that the entire property in dispute in the case was either 
ancestral property which devolved upon them from Kunwar Singh 
or was such as had been acquired in the name of Shib Sahai out 
ot the income of suit property. The plaintiff alleged that up to 
1919, when Shib Sahai died, the farvily was joint and he is entitled 


- to the estate by the right of survivorship. In the alternative the: 


plaintiff claimed that even if he was not entitled to any sbare by 

right of survivorship, he had a half share in the entire estate which 

was joint and undivided. The plaintiff's name is recorded over 

half shares in some properties over which he is’ admittedly in pos- 

session. That. property is accordingly not included in his clainf. 
] ° * F, A. No. 193 of 1934" 
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The plaintiff, in order to explain the delay in the institution of the 
suit, alleged that he had been insane off and on from the year 1916, 


, and that certain revenue court proceedings had been taken by taking 


advantage of his insanity. The claim was contested by the two 
widows of the sons of.Shib Sahai, as well as by a daughter's son, Joti 
Prasad. They denied that the family was joint up to 1919 and 
pleaded that it was in fact separate and the plaintiff had no right 
of survivorship. They also pleaded that under a will executed by 
Kunwar Singh; dated 26th of September, 1878, certain properties 
had been bequeathed exclusively to Shib Sahai in which the plaint- 
iff had-no share. They also pleaded that there was a family arrange- 
ment effecting a partition of the family property which was accept- 
ed by the plaintiff, who is not entitled to challenge it after so many 
years. It was also pleaded that the properties acquired in the . 
name of Shib Sahai were. the self-acquired properties belonging 
exclusively to him in which the plaintiff had no interest. 

The learned Subordinate Judge has held that the family was 
not joint and the plaintiff is nat entitled to a right of survivorship. 
He has, however, held that, the entire property mentioned in the 
will of Kunwar Singh, is ancestral but that’ all other properties 
were not ancestral. He has held that the plaintiff accepted the 
arrangement made by the will of 1878 and was not entitled to 
challenge it after so many years. He has further held that the 
effect of the various litigations was that the family became 
divided in about 1903. Lastly, he held that the plaintiff has 
been out of possession for more than 12 years over the properties 
and that Shib Sahai's possession has been adverse. As regards 
the technical plea that the claim was barred -by section 233K, U. 
P. Land Revenue Actin respect of certain properties which. have 
been partitioned by the revenue court, he held that that section has 
no application. 


The plaintiff has appealed and “challenged the findings of the 


` court below. The learned Advocate, on behalf of the respondents, 


has not challenged the findings of the court below that “the property 
méntioned in the will of Kunwar Singh is surely ancestral proper- 
ty". That finding was vague but it is not challenged. ' The fact 
is that although the will mentioned that some property was the 
self-acquired property of Kunwar Singh, there is no evidence to show 
that Kunwar Singh had.any. independent source of income other than 
the income from his ancestral properties with which he could NS 
acquired properties as his own. 


The first question which we have to consider is whether the 
plaintiff has proved that he was a member of a joint Hindu family 
with Shib Sahai up to the year 1919. Kunwar Singh died in 1878, 
goon after the execution of the will. Under the will no doubt he 
bad directed that- Shib Sahai and Harkesh should - hold certain 
specific shares in the properties specified. The argument urged in 
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the court below and before us, is’ that the effect of- the will was to CIVIL 
-bring about a partition as soon as Kunwar Singh died. On his NUN 
death, however, Harkesh was a minor of about 2 years of age and 
the only other member of the family was Shib Sahai. Kunwar HARKESH 
Singh did not in fact intend that there should be any partition of A 
the property. After stating that the name of Shib Sahai should be — HaAnbxw 
entered apainst certain properties exclusively and the names of 
Shib Sahai and Harkesh in equal shares against the others, he 
went on to provide that Shib Sahai should manage the property and 
receive Rs. 250 as remuneration “ on account of rendering services”, 
. and that the property should not be divided without the consent of 
Shib Sahai. The plaintiff could not give his consent while a minor. 
It is, therefore, impossible to hold that disruption of the joint family 
took place as soon as Kunwar Singh died. During- the minority of 
the plaintiff, Shib Sahai was the only adult member'of the family 
and was looking after the management. The plaintiff's mother died 
sometime before 1900, and a few years after that the plaintiff began 
to assert his right toa separate possession of certain properties. 34 
The learned Subordinate Judge has fh a loose way remarked that a 
large number of litigations betweene Shib Sahai and the plaintiff 
ensued, and all the villages were perfectly partitioned and mahals of 
Shib Sahai and Harkesh were separately formed. He has also re- 
marked that Harkesh's suit for profits was decreed against Shib- 
Sahai and that suits. and appeals were filed by Harkesh in the 
District Court and the High Gourt. It appears to us that the 
learned Subordinate Judge has adopted the argument advanced on 
behalf of the defendants without taking care to verify that it was 
accurate. Asa matter of fact, the d-cumentary evidence on the 
record only shows tbat there were partitions in the revenue court 
in respect of the villages Chak Harnati, mahal Shib Sahai and 
Jamalpur. There is nothing on the record to show that there were 
appeals filed in all these partition suits. It was, however, partly 
admitted by the plaintiff in paragraph 7 of the plaint that on the 
basis of the entries in the revenue papers, separate mahals were 
. formed in the name of the plaintiff and Shib Sahai by partition 
proceedings. There were also the statements of the defendant's 
witnesses, Habib Ahmad and Joti Prasad that there were partition 
proceedings in respect of joint villages. The' learned counsel for 
the parties have, however, represented before us that out of the 
properties mentioned in the will against - which the names of 
Harkesh and Shib Sahai had been entered jointly, there has been no - 
partttion with respect to villages Khurd and Subbalki Khurd, but 
that there have been partitions as regards the rest The learned 
counsel for the plaintiff does not admit that there has been a 
partition with regard to mahal Khanalampura. 
The fact, however, remains that in respect of the bulk of the s 
villages, there has been a complete partition through the reyenfe 
court and seferate mahals of Shib Sahai and Harkesh have been 
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constituted These partitions were not partitions of specific items 
of property brought about by agreement between the co-parcenera 
and with their consent and for the sole purpose of convenience. 
They were enforced by Harkesh against the will of Shib Sahai and 
were the result of protracted litigation. These circumstances 
undoubtedly show that Shib Sahai and Harkesh would no longer 
remain joint after Harkesh’s share had been ascertained and 
separated. We may, for instance, refer to the partition pro- 
ceedings relating to Chak Harnati which was the ancestral village 
of the parties. On the 31st of July, 1903, the Assistant 


- Collector ordered partition proceedings overruling many of the 


«9 


objections raised by Shib Sahai among which was an objection that . 
according to the provisi ns of the will the plaintiff had no right to 
claim partition. This was followed by another order, dated 24th of 
August, 1903, under which a perfect partition of the village into 
three mahals was directed. Both the parties appealed to the District 
Judge and their appeals were disposed of by one judgment The 


"contention of Shib Sahai was that the plaintiff, in view of the provi- 


sion of the will prohibiting pattition, had no right to claim partition. 
He furtber claimed that certain properties were exclusive propertiea 
of his own in which Harkesh had no share. On behalf of Harkesh 
it was urged tbat the provision in the will was repugnant to the 
principle of Hindu Law and it was invalid,and it was further 
urged that the property was joint property and no part of it be- 
longed to Shib Sahai exclusively.* The three points raised before’ 
the District Judge were (r) whether the restrictions imposed by 
the wil of Kunwar Singh area bar to partition, (2) whether any 
property was the exclusive property of Shib Sahai and (3) whether 
the order of the Assistant Collector regarding the stable, cow-shed 
and enclosure is maintainable. The learned Judge found that the 
first provision of the will was not binding on Harkesh As regards 
the question of jointness, he held that until quite recently the family 
had admittedly been a joint Hindu family. He then remarked that 


‘he took it that the family was stil joint. He then held that the 


burden lay on Sbib Sahai to prove that any part of the property 
was his exclusive property, which burden he had failed to discharge. 
It is not necessary to refer to his finding on the third point. The 
learned Counsel for the plaintiff argues that there 1s a finding that 
the family was joint up to the time when the Judge delivered his 
judgment and that finding is binding. We cannot accept this con- 
tention. All that the learned Judge meant to bold was that the 
family was a joint family up to perhaps the institution of the* suit 
for partition. He was not considering at that time the final partition 
brought about by his own decree In our opinion the effect of the 
partition proceedings was certainly to bring about a disruption of 
the joint status. It is true that in one subsequent year a suit for 
profits -brought by Harkesh was dismissed by the first court. The 
learned Subordinate Judge bas wrongly assumed that if was actually 
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decreed. It is also true that in the written statement filed by Shib 
Sahai he had relied on the finding of the District Judge and stated 
that on that finding the family was still joint. This happened in the 
year 1904. We are, however, of opinion that by itself it is not , 
sufficient to show that the family continued joint. In any case, even: 
subsequent to 1904 there were fresh partition proceedings in the 
revenue court under which Harkesh’s share in the villages was 
separated and constituted into separate mahals. It is also quite clear 


that there were estranged relations between Harkesh and Shib Sahai" 


and in spite of the fact that Shib Sahai did not want a partition of 
the family property, Harkesh succeeded in obtaining separate 
mahals in most of the villages. In view of all these circumstances, 
we have no doubt in our minds that the finding of the learned 
Subordinate Judge on the question of separation, must be accepted. 
It is true that he has not discussed the matter satisfactorily and 
bas referred tothe 10 or 12 witnesses produced on behalf of the 
plaintiff in a cursory manner and criticised them on the one general 
ground that the witnesses did not know the facts in connection with 
the family. It is also true that he has either misdescribed the 
plaintiff or wrongly stated that theedefendants had shirked the 
responsibility of coming into the witness-box, when as a matter 
of fact one of the defendants, Joti Prasad, was examined. We 
have examined the oral evidence and we are satisfied that it 
cannot in any way outweigh the inference drawn from the 
documentary evidence It is not said that Shib Sahai and Har- 
kesh continued joint in residence. No doubt for some time, as 
admitted by the vakil for the defendants in the Rubkar, dated 26th 
of September, 1903, Harkesh went mad. It is impossible to hold 
that there was a re-union between Shib Sahai and Harkesh. Having 
regard to all these circumstances, we are of opinion that the plaint- 
iff's claim that he was joint when the latter died, cannot be 
maintamed. His claim for any share by right of survivorship 
therefore falls to the ground. 


As remarked above, it has not been disputed before us that 
the finding of the Subordinate Judge, unsatisfactory though it is, 
that the properties mentioned in the will were ancesttal properties, is 
open to challenge. We may, therefore, take it that all the properties 
mentioned in the will were ancestral in the hands of Kunwar Singh 
over which he had no absolute power of disposal without the 
consent of his co-parceners He purported to make a bequest of 
the entire property and allotted a few items to Shib Sahai exclusively 
and the other items to bofh of them jointly ' There was no 
partition in the lifetime of Kunwar Singh and the will cannot be 
treated asa partition in the present time. At best it was the 
wish of Kunwar Singh which he desired should be given effect to 
after his death When Kunwar Singh died, the plaintiff was a 
minor It is, therefore, impossible to imagine that the plaintiff 
could legally tave given his consent to the arrangement intended 
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by Kunwar Singh. As held bytheir Lordships of the Privy 
Council in the case of Briray Singh v. Sheodan Singh ('), even the 
head of ajoint Hindu family has no right to make a partition by 
will of joint property among the various members of the family 
except with their consent. They have independent rights in it 
with which he ‘cannot interfere. Its validity can only depend on 
their acceptance of such an arrangement. The learned Subordinate 
Judge in a loose way has found that this arrangement was accepted 
and acquiesced in by the plaintiff for a period of 45 years. The 
learned Judge has overlooked the fact that up to about 1896 Har- 
kesh was a minor, and that for some time after that there was 
no disagreement between him and Shib Sahai at any rate so 
long as his mother remained alive. He has also not attached due 
significance to the fact that from 1903 onwards Harkesh began to 
assert his fight and to repudiate at least one provision of the 
wil. The will had strictly provided that the property should 


‘not be divided without the consent of Shib Sahai. Ignoring 


that provision Harkesh proceeded to apply for partitions 
in the revenue court, Shib* Sehai set up this will and relied on 
this provision. His objection was overruled by the revenue court 
and the plaintiff was granted the partition. Under these circum- 
stances, it cannot be said that the plaintiff accepted all the provi- 
sions contained in the will. He certainly repudiated one part of 
it As regards the rest, there isno evidence on the record to 
show that he expressly or in clear language accepted the dispen- 
sation of the property made by his grandfather. The inference 
drawn by the Subordinate Judge is based entirely on the circum- 
stance that the present suit was not, instituted till the year 1923. 
From the long delay which bas taken place thelearned Judge has 
inferred that the plaintiff must have accepted the arrangement 
made by his grandfather. We are unable to draw that inference. 
Part of the delay is explained by the circumstance that the 
plaintiff was off and on of insane mind and it is also explained 
partly by the fact that he proceeded to get partitions of villages 
one after another through the revenue court, which was a much 
easier process «han the institution of a suit in the civil court. 
We have shown that Harkesh did not accept one part of the will. 
There is no evidence to show that he expressly accepted the 
other parts. His mere silence for a long time or the delay 
in bringing the suit cannot, therefore, justify the inference 
that this will was accepted by him. So far as the mutation of names 
is concerned, that was effected soon after the death of Kwnwar 
Singh when the plaintiff was a minor of tender years and bad 
no voice in the matter. After the mutation took place the plaintiff 
could not get the entries corrected through the revenue court unless 
and until he bad established his right through the revenue court. 
We are, therefore, unable to accept the finding of the Subordinate 
(1) [1913] 11 A. L. J. R., 698 at 703. ° 
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Judge that this arrangement was accepted and acquiesced in by the CIVIL 
plaintiff. so as to amount to an estoppel and prevent him from going pen 
behind it Kunwar Singh, as pointed out above, had no dispensing — 
power over the joint property and the document as a will is inopera- een 
tive. We must, therefore, hold that it is nota bar to the present ee 


claim of the plaintiff. HARDEVI 


The next point to consider is whether the claim is barred by Sw/esmen, /. 
limitation. The learned Advocate for the respondent has argued 
that the present suit is governed by article 127 of the Limitation Act 
and that, therefore, the period began to run from the date when the 
plaintiff was excluded from the joint family property. We are of 
opinion that that article is not applicable inasmuch as there is no 
joint family now in existence As held in the case of Atsheshar 
Tewari v. Biskeshar Dayal (*) and the case of Banoo Tewary v. 
Doona Tewary (*) that article presupposes the existence of a joint 
family and the exclusion of a co-parcener from his joint family pro- 
perty. The proper article governing this suit is article 144 in which 
case the defendants must prove adverse possession for more than 12 
years. The learned Subordinate Judge has found that the plaintiff 
has been out of possession over these properties for more than 12 
years and that Shib Sahai had been in adverse possession. As 
regards the properties which were the properties of the parties and 
' which did not under the will come exclusively to Shib Sahai, both 
Shib Sahai and Harkesh must be treated as co-parceners. Even 
. after 1903 when a disruption in the joint status of the family took 
place, the parties must be deemed to have continued to be co-owners 
entitled to equal shares in the undivided properties. It is well 
established that the exclusive possession of one cosharer even 
though coupled with the non-payment of profits, cannot amount to a 
clear adverse possession unless there has been an ouster of the other 
co-parceners to their knowledge and openly. Burns v. Bryan (’). 


The learned Subordinate Judge was perhaps conscious of this 
difficulty and hence he relied on the setting up of the will by Shib 
Sabai in the litigations of 1903. As remarked above, one of the 

.pleas raised by Shib Sahai in the partition suit was that the claim 
for partition was not maintainable in view of the provision of the 
will that there should be no partition without Sbib Sahai's consent. 
The Jearned Subordinate Judge has not appreciated that the partition 
proceedings related to properties which were jointly entered m the - 
names, of the two parties and not to the properties which were ` 
exclusively assigned under the will The written statement of Shib 
Sahai, therefore, cannot be taken to be an express assertion of 
'adverse possession as regards the first class of items, namely, those 
which were entered exclusively in his name and which were not in 
dispute before the revenue court. The mere fact that Shib Sahai, 


(1) 1599. C., run. (2) I. L. R., 24 Cal, 309 at 314. 
(3 [1887] 12 App. Cas. 193. 
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relied upon one provision of the wil! would not justify us in holding 
that he was openly asserting his adverse possession as regards items 
to which he did not refer and which were not even in dispute. We 
are, therefore, of opinion that the conclusion of the learned Subordi- 
nate Judge, that Shib Sahai asserted his adverse possession as early 
as 1903 and that since that date his possession has been adverse, 
cannot be accepted. It is true that the feelings between the parties 
were highly estranged and protracted litigation was going on It is 
also true that Shib Sahai apparently did not pay the plaintiff's 
share of the property. It is also apparent that the plaintiff did 
not put forward any express claim or demand in respect of 
it for a large number of years, but in the absence of a clear 
demand and a clear refusal, we cannot hold that the possession 
of one cosharer became adverse as against the other. The learn- 
ed Subordinate Judge has thought that this possession became 
adverse since the date of the denial. This denial he takes 
to mean as set up in the provision of the will. That, in our opinion, 
however, did not amount tọ a clear denial of the plaintiffs title. 
Although therefore there has been a great delay in the institution 
of the suit, we are compelled’ to hold that there is no` satisfactory 
evidence, direct or circumstantial, to prove that Shib Sahai had 
acquired title to the plaintiffs half share in the joint property by 


` exercise of adverse possession for over 12 years. The plaintiff's 


claim cannot, therefore, be barred by limitation. 
The last point which requires consideration is which property 
is joint and which is the exclusive property of Shib Sahai. As 


` regards the properties covered by the will, we have already remarked 


that it is not disputed that that property was ancestral and it, there- 
fore, follows that the plaintiff had a half share in all these proper- 
ties. 34 bighas, 4 biswas in Kapuri Govindpur were acquired in the 
lifetime of Kunwar Singh in the name of Shib Sahai, and for some 
reason or other were omitted from the will. As regards this 
property, we have no doubt in our minds that in the absence of any 
evidence to the contrary, it must be presumed that this was joint 
property of the family. At the time when it was acquired Shib 
Sahai was not with his father, Kunwar Singh, and it is, therefore, 
immaterial in which co-parcener's name the property was acquired. 
It must be treated as joint family property. The plaintiff must, 
therefore, be deemed to have a half share in this item. 


After the death of Kunwar Singh, a number of properties were 


` acquired from the year 1878 to 1903 in the name of Shib Sahai. 


The learned Subordinate Judge has recorded a finding in one line 
that the plaintiff has failed to prove that other properties in dispute 
are ancestral. He had apparently not in his mind the fact that one 
item had been acquired in the life-time of Kunwar Singh. As regards 
ethe others, he has not appreciated the fact that under the will, on 
which the defendants .rely, Shib Sahai was allowed to manage the 
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property on behalf of both and to charge remuneration for it. For 
a considerable part of this period the plaintiff remained a minor 
and was under the guardiansbip of Shib Sahai himself. The family 
on our finding continued to be joint till at least 1903. All these 
latter class of properties were acquired during this period. The 
ordinary presumption is that they were all joint properties and 
were acquired for the benefit of the family and belonged to both the 
members jointly There is no evidence to show that they were 
acquired exclusively with separate funds. As a matter of fact we 
have already remarked that all the properties left by Kunwar Singh 
were properties that .yielded the sole income of Shib Sabai. All 
these properties, therefore, have been acquired by Shib Sahai out 
of the income of the ancestral properties. We may also point out 
that there was a specific provision in the will of Kunwar Singh that 
after defraying all the expenses mentioned therein, the surplus 
should be spent on the construction of houses, wells, etc, and the 


purchase of properties through Shib Sahai. We are, therefore,, 


justified in presuming, in the absence of any satisfactory evidence 
to the contrary, that all the properties 80 acquired, were purchased 
for the joint family out of the joint f§mily funds. The plaintiff can, 
therefore, have his half share in these properties also. ' 

The result, therefore, is that the plaintiffs claim for the entire 
property by right of survivorship cannot be sustained, but his claim 
for a half share in the entire property in suit must be decreed. We 
accordingly allow this appeal, and setting aside the decree of the 
court below, decree the plaintiff's claim fora half sbare in the 
properties mentioned in Schedules A and B attached to this judg- 
ment which have been approved of and accepted by the counsel of 
the parties. We direct that the parties should bear their own 
costs in both courts. 

. Appeal allowed. 


i 


THE MUNICIPAL BOARD or BENARES (Defendant) 
Versus 
SHAMBHU NATH (Plaintiff) .* 

Provincial Small Cause Court Act, 1887, section 16—Sust cognizable by a 
Court of Small Causes— Jurisdiction, question o f— Defect of jurisdrction, 
ect of. 

An objection to the jurisdiction must be entertained by any court, 
however late it may be raised, if it happens that on the facts 
admitted or proved it is manifest that there is a defect of jurisdic- 
tion. Ram Lal Har Gopal v. Krishan Chandra, 12 A. L. J. R., 
386, followed. . 

* * S. A. No. 1052 of 1926 
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Where during the pendency of a suit for damages for Rs. 1,400, 
brought against two defendants, before a Munsif of Benares, 
plaintif was allowed to withdraw his allegations against one of 
the defendants with the result that his claim was reduced to 
Rs. 440, and although the presiding officer of the Small Cause 
Court at Benares had jurisdiction upto Rs. 500, the Munsif himself 
tried and decreed plaintiff’s claim for Rs. 200 and this decree was 
confirmed, on appeal, by the Additional Subordinate Judge, Ae/d, 
that as there was a defect of junsdiction from the time that 
amendment was allowed by the Munsil, the decisions of both the 
lower courts must be set aside and the plaint returned to the 
plaintiff for presentation to a proper court. 


SECOND APPEAL from a decree of BABU Raja RAM, Additional 


‘Subordinate Judge of Benares, confirming a decree of BABU NIRAJ 


NATH MUKRRJI, City Munsif. 
Kailas Nath Katju, for the appellant. 
. Peary Lal Banerji and Shiva Prasad Sinha, for the respondent. 
The judgment of the Court was delivered by 


Mears, C; J.—On the 24h of March, 1925 one Shambhu Nath 
sued the Municipal Board of Benares and one Babu Chandra Bal for 
damages laid at Rs. 1,440. This amount was split into two sums 
of Rs. 440 and Rs 1,000, Rs. 440 being the damages said to have 
been sustained by an order whereby a certain balcony over a foot- 
path was ordered to be removed by the Municipal Board; and 
Rs. 1,000 were the damages claimed by the plaintiff in respect of 
alleged improper acts of the Municipal Board of Benares and by 
Babu Chandra Bal personal On the 24th of August, 1925, the 
plaintiff made an application by which he sought to be allowed to 
exempt Babu Chandra Bal against whom he had made allegations 
of wrong-doing. The Munsif, no doubt, accepted the application as 
an admission on the part of the plaintiff that the allegations against 
Chandra Bal were entirely groundless and allowed the application. 
The plaintiff also asked that his claim for Rs. 1,000 damages should 
be struck out and that was done; and thereupon from the moment 
that the amendment was made, the claim ceased to be a claim for 
Rs. 1,440 and became a claim for Rs. 440. At this date, 24th of 
August, 1925, Babu Hanuman Prasad Verma was the presiding officer 
of the Small Cause Court at Benares. with jurisdiction upto Rs. 500, 
and, in our opinion, it was the dnty of the courtas a necessary 
consequence of allowing the amendment at once to return the papers 
to the plaintiff with instructions to him to proceed in the Swall 
Cause Court if he wished to continue the action in its then state. 
The result of the matter in the court of the Munsif was that the 
claim of Shambhu Nath was decreed for Rs. 200. The Municipal 
Board appealed and we are told, although we have not gone into the 
matter, that the decision of the Additional Subordinate Judge seems 
to'have been based upon the pleadings as they existed before the 
amendment. We do not know how that may be and it is not 
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material for our decision today to discuss the question of either of 
the decisions arrived at by either court, because a point has been 
taken that the Munsif had no jurisdiction to enter upon the trial of 
this matter when once it had been reduced by amendment to a claim 
for Rs 440. Section 16 of the Provincial Small Cause Court Act, 
1887 has been read to us and the imperative nature of the terms 
of that section provides that a suit cognizable by a court of 
Small Causes shall not be tried by any other court having jurisdic- 
tion within the local limits of the jurisdiction of the court of Small 
Causes by which the suit is triable We think the objection of the 
Municipal Board at Benares a good one and that the objection to the 
jurisdiction which we are informed to-day according to Mr. Peary Lal 
Banerji is only an objection tothe decision on appeal of the Addi- 
tional Subordinate Judge, must nevertheless by us be regarded as 
a matter affecting the jurisdiction of the Munsif and the objection 
must be given weight to in both courts. In the case of Ram Lal 
Har Gopal v. Krishan Chandra (!) there is a passage in the middle 
of page 393, which lays down that an objection to the jurisdiction 
must be taken by any *court, however*late in the .day it may be 
raised, if it happens that on the facts admitted or proved it is 
manifest that there is a defect of jurisdiction. There was, in our 
opinion, a defect of jurisdiction from the 24th of August, 1925 and 
the Munsif having thereafter entertained the case, we sweep aside 
the decision of the Munsif and of the Additional Subordinate Judge 
and order that the plaint be returned to Babu Shambhu Nath for 
presentation to a proper court if he has not already had a sufficient 
amount of litigation about this matter The costs of all these 
proceedings will abide the result If no suit is instituted within 
one month, the matter is to come in our list for decision as to the 
question of costs before allowing him any costs and we shall require 
some explanation from the plainuff as to the circumstances under 
which he made unfounded charges of fraud in the plaint as originally 
drawn. z 

Appeal allowed. 

(1) [1924] 22 A.L J R, 386. 
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ABDUL KARIM 
Ve? sus 
EMPEROR.* 


Criminal Procedure Code (Act V of 1808 as amended in 1023), sections 133 
and 137—Proceedings under—Order made absolute without going 
into evidence or sending notice—Illlegal, 


M 


In proceedings under sections 133 and 137 of the Criminal 
Procedure Code the Magistiate relying on the report of the 
Tahsildar, without going into evidence or seuding notice, made 
his order absolute ; eld, that the order was illegal. Aingu v. 
King-Emperor,6 A. L. J. R, 685, Jswatl v. Bunda, 20 A. L 
J. R.%57 and /ass v. King-Emperor, 20 A. L. J. R., 692, 
followed. 


CRIMINAL REFERENCE by K. A. H. Sams EsQ., Sessions 


Judge of Benares. 


The following is the Refefring Order :— * 


This is an application fn revision against an ordei of Pandit 
Raghunandan Upadhiya, Deputy Magistrate rst Class, ordering 
the applicant to vacate a certain plot ol land. The notice was 
sent to the applicant on the 4th August for the 12th August. 
On that day the applicant stated that he was a ferjo/dar of 
Gitdhari Lal for the plot in suit. The lower court, without 
going into evidence but relying on the report of the Tahsildar, 
made his order absolute. No notice was sent to Girdhari Lal. 
I am of opinion that the lower court should have gone further 
into the matter and not passed an order in such a summary 
fashion. I have been referred to Mingu v. Kimwg Emperor, 
6 A. L. J. R., 635 and Zswa/ v. Bunda, 20 A. L. J. R., 657 and 
also at page 692, Jassi v. King-Emperor. On the analogy of 
the ruling I would recommend that the absolute order of the 
lower court be set aside and that he should be directed to 
proceed in accordance with section 137, Criminal Procedure 
Code. The lower court is asked to.submit his explanation 
through the District Magistrate within a week. i 


Mukhtar Ahmad, for the applicant. 
M. Wali-Ullah (Assistant Government Advocate), for the 


Crown. 


The following judgment was delivered by 
BANERJI, J.—I accept the reference. e 


Reference accepted. 
* Cr. Ref. No. 687 of 1926 E 
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RAM CHARAN SAHU AND ANOTHER (Plaintiffs) 
VETSUS 
GOGA alias MATA PRASAD AND OTHERS (Defendants) .* 


Limitation. Act (IX of 1908), Art. 109—First suit for possession and pen- 
dente lite and fulure mesne profits—Future mesne profits omilted from 
decree— Second suit, whether barred by res judicata or limttation— 
Period of limitation, no suspension unless provided for in the Act— 
Civil Procedure Code, section II. 


The period of limitation cannot be suspended once it has 
begun to run unless that suspension is itself provided for in the 
Limitation Act. 


Dijendra Nath Roy v. Jogesh Chandra, 39 C. L. ]., 40, Sarat 
Kamini Dasi v. Nagendra Nath Pal, ag C. W. N., 973 and Soni 
Ram v. Kanhaiya Lal, I. L. R., 35 All., 227 at 237, referred (o. 
Basu Kunwar v. Dhum Singh, I. L. R, ir All, 47, Baijnath 
Sakai v. Ram Budh Singh, I. Ia R., 23 Cal., 775 at 785, Hem 
Chandra Chaudhari v. Kali Prasanna Bhaduri, n L. R., 3o Cal., 
1033 and Narityamomi Dassi v. Lakhan Chandra Sem, I. L. R., 43 
Cal., 660, distinguished. 


Certain mortgagees having obtained a decree for sale, behind 
the back of the plaintiffs, who were the real owners of the mort- 
gaged property, had them ousted in 1900. In 1911 the plaintiffs 
sued for recovery of possession and for mesne profits pendente 
Jile and future. The trial court dismissed the suit but the District 
Judge remanded it. The High Court, on appeal, having decided 
that the former litigation did not operate as res judicata, the 
trial court, on gth July, rors, decreed plaintiff's claim on pay- 
ment of a certain sum. On appealthe District Judge upheld 
the conditional decree but on 20th July, 1920, the High Court, 
in second appeal, held that the plaintiffs were entitled to an 
unconditional decree for possession. The question of mesne 
profits was left undecided by an oversight. On roth May, 1922 the 
plaintiffs filed the present suit for recovery of mesne profits from 
16th December, 1911 till 3rd September,_ 1917, held, that though 
it may be assumed that the second suit was hot barred by res 
judicata, the period of limitation was never suspended nor had 
a fresh cause of action accrued, and, therefore, the claim for 
mesne profits for more than three years prior to the second suit 
was barred by time. 


Ram Dayal v. Madan Mohan Lai, I. L. R., ax All., 425, Raw 

Din v. Bhup Singh, I. L. R., 30 All, 225, Doraiswams v. Subra- 
mania, I. L. R., 41 Mad., 188, Ramaswami Atyer v. Sri Ranga- 

raja Aiyangar, 26 In. Cas., 623, Zskag Khan v. Rustam Ali Khan, 

I. L. R., 40 All., 292 and Atmaram Bhaskar v. Parashram Ballal, 

I. L. R., 44 Bom., 954, referred to. 

FIRST APPEAL from a decree of BABU RADHA KISHUN, sube 
ordinate Judge, of Basti. g 


* F. A, No. I of 1924 
54 


CIVIL 
1927 
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Peary Lal Banerji and Kumuda Prasad, for the appellants, 

M. Waliullah and Harnandan Prasad, for the respondents. 

The judgment of the Court was delivered by : 

LINDSAY, J.—This is a plaintiff's appeal arising out of a suit 
for recovery. ‘of possession. This case has a long history behind it, 
which it is not necessary to recite at length For the purpose of 
this appeal the facts may be briefly stated as follows :— 


Certam mortgagees brought a suit for sale against the original 
mortgagor and against one Musammat Sheo Lagna, an ostensible 
transferee of the property. When impleaded she stated to the 
court that she was not the real owner, but that her sons were the 
real owners and they ought to be impleaded. The mortgagees, for 
some reason not quite apparent, resisted the attempt to bring the 
sons of Musammat Sheo Lagna on the record. They obtained a de- 
cree against the lady behind the back of her sons. They put to sale 
the right, title and interest of Musammat Sheo Lagna, and themselves ' 
purchased that right, title and interest atan auction sale. They 
then applied for possession, which was tormally granted to them 
in the year 1900. On the strength of this formal delivery of posses- 
sion they succeeded in ousting the sons, who had not been made 
parties to the mortgage suit at all. In igi: the sons instituted a 
suit to recover possession of the property on the ground that they 
were the real owners and that they'had been wrongfully dispossess- 
ed. It is important to note that, in addition to the relief for 
possession, the sons claimed not only past mesne profits but also 
pendente liie and future mesne profits. The first court dismissed 
the suit but the District Judge remanded it This case came up in 
appeal to the High Court and it was finally decided between the 
parties that the former litigation did not operate as res judicata 
against the plaintiffs and the remand order was upheld; tide Mata 
Prasad v. Ram Charan Saku (^) . On the gth of July, 1915, the trial 
court decreed the plaintiffs’ claim on payment of a certain sum. On 
appeal the District Judge upheld the conditional decree but reduced 
theamount On the 20th of July, 1920 the High Court in second 
appeal held that,the plaintiffs had been wrongfully dispossessed by 
the auction-purchasers and were accordingly entitled to an uncondi- 
tional decree for possession without payment of any amount what- 
soever. The learned counsel who appeared for the plaintiffs 
apparently did not bring to the notice of the High Court that the 
plaintiffs had in the plaint claimed mesne profits pendente lite and 
future. There was accordingly an omission to make any order as 
regards meane profits which had accrued. 

The plaintiffs did not apply for a review of judgment and did 
not take steps to obtain any decree for mesne profits in their favour. 
But on the roth of May, 1922 they instituted the present suit for 
Jecovery of mesne profits from the 16th of December, 1911 till the 
3rd of September, 1917, namely, from the date of the „institution of 

(1) [1914] ye A. L. J. R., 701. 


wot 
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the previous suit till the date of the delivery of possession of the 
property to them. This suit was contested by the defendants on 
the ground that the present claim was barred by the principle of 
res judicata on account of the previous litigation, and that in any 
case part of the claim was barred by time. 


The learned Subordinate Judge, relying on certain rulings of this 
High Court, has held that the ‘present suit is not barred by the 
principle of res fudicata. He has, however, held that the claim to 
recover mesne profits.for more than three years prior to the present 
suit is barred by time. 

The plaintiffs have come up in appeal and challenge the finding 
as regards the question of limitation. The learned counsel for the 
` respondents, however, have further urged that the suit is barred by 
the principle of res judicata. A 

There can be no doubt that under the old Code of Civil Proce- 
dure it was held by almost all the High Courts that a subseguent 
suit for recovery of mesne profits which had accrued since the 
institution of a previous suit is not barred by the principle of res 
judicata, even though that amount Ħad ‘been claimed in the former 
suit We may mention the Full Bench case of Ram Dayal v. Ma- 
dau Mohan Lal (+) which was followed in the case of Ram Din v. 
Bhup Singh (). This view was followed by the Calcutta and the 
Madras High Courts also. > : 


Under the old Code there was a separate section, section 21r, 
dealing with mesne profits which accrued from the date of the inati- 
tution of the auit until the delivery of possession. This was sepa- 
rate and distinct from section 212 which dealt with mesne profits 
prior to the suit. In addition to these sections there was a proviso 
to section 244 in the following words :— , 


“Nothing in the section shall be deemed to bar a separate suit 
for mesne profits accruing between the institution of the first 
suit and the execution of.the decree therein, where such profits 
are not dealt with by such decree.” 

It has also to be noted that under the old*Code, the mesne 
profits had to be determined in the execution department which con- 
ducted an enquiry after the passing of the decree. It was, there- 
fore, held by the Full Bench of this court in the case of Ram Dayal 
v. Madan Mokan Lal (*) that 


e where a suit has been brought for possession of immovable 
properiy and for mesne profits both before and after suit, the mere 
omission of the -court to adjudicate upon the claim-for future 
mesne profits will not operate as a bartoa subsequent sui: 
fgr mesne profits accruing due after the institution of the former 
suit.” 

Strong rgliance. was placed on the word ‘may’ used in sectio 

(1) [1899] I. L. R., a1 All, 415. (2) [1908] I. L R, 30 All, 225. 
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211 and the proviso to section 244. The view as stated above 
was accepted by the other High Courts. 


The new Code of Civil Procedure has brought about a substan- 
tial change. Inthe first place, meane profits are not now determined 
in the execution department, but by the court disposing of the suit. 
Order 20, rule 12 deals with mesne profits both prior to the suit and 
from the institution of the suit, and provides what decree the court 
may pass when a suit for the recovery of possession of immovable 
property and for rent or profits, is instituted. , It would be difficult 
to hold that the word “may” used in this rule would merely indicate 


` a discretion of the court with reference to clause (a) dealing with a 


decree for the possession of the property. Even if the court passes a 
preliminary decree in the first instance, a final decree in respect 
of the rent or mesne profits has to be passed after an enquiry has 
been made. 


It is further to be noted that from section 47, which corresponds 


‘to the old section 244, the proviso referred to above has been 


omitted, though of course tke omission is due mainly to the fact 
that the mesne ‘profits are po longer to be determined in the 
execution department. 

In spite of the changes introduced in the new Code two ouf of 
the three learned Judges of the Madras High Court, in the case of 
Doraiswami v. Subramania (1) held that a fresh suit to recover 
mesne profits was not barred by section 11. The dissenting Judge 
adhered to the contrary view expressed by him and another 
learned Judge in the case of "Ramaswami Aiyer v. Sri Ramgarajfa: 
Atyangar (°). The view of the majority was followed by a Bench of 
this Court in the case of /shag Khan v. Rustam Ali Khan (*) where 
it was held that the principle enunciated in the Full Bench case of 
this Court was applicable even under the new Code and that a subse- 
quent suit for mesne profits pendeni lite and future could be 
maintained when the court had ona previous occasion omitted to 
adjudicate upon such claim. In the opinion of the learned Judges 
who decided that case the alterations in the new Code were 
not material so fdr as this point was concerned. i 


The Allahabad and the Madras cases however have not been 
followed by the Bombay High Court in the case of dimaram 
Bhaskar v. Paraskram Ballal ($). 


It is certainly a point for consideration whether, when a relief 
for pendente ditte and future mesne profits was specifically clajmed 
in the plaint and it was not granted—intentionally or owing toan 
oversight—that relief cannot. be deemed to have been refused 
within the meaning of Explanation (5) to section 11 of the Code 
of Civil Procedure. In this particular case, however, we do not 
think it necessary to gointo this question asthe appeal can be 

E. EA L L. R., 41 Mad., 188. Pi [1914] 26 Inde Cas., 623. f 

) [1918] L L R, 40 Al., 252. 4) LL R,44 Bom, 954. 
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disposed of on the other ground raised, namely, that of limitation. 


The claim to recover mesne profits is prima facie governed by 
Article 109 of the Limitation Act under which the period of three 
' years begins to run from the date when the profits were received, The 
learned advocate for the appellants has to concede that if this Article 
were to be applied, the claim for profits prior to three years before the 
suit is barred by time. He has, however, tried to meet this difficulty 
in two ways, firstly by contending that the running of limitation was 
suspended during the time when the previous litigation was pending 
or at any rate from the date when the first court passed a conditional 
decree till the date of the High Court's decree; and, secondly, 
that the cause of action for the present suit arose after the passing 
of the High Court's decree. 

The first contention is based on certain observations of their 
Lordships of the Privy Council and certain judgments of the 
Calcutta High Court. It is urged that independently of the provisions 
of the Indian Limitation Áct there is a general principle of univer- 
sal application that if circumstances exist which render a suit or an 
application ` infructuous, a party should not be compelled to institute 
it until the impediment in his way is removed. or, in other words, that 
where a party in whose favour a cause of action has arisen cannot 
usefully pursue the remedy at the time, his Het of action is post- 
poned to a subsequent date. 


There are no doubt certain remarks in some of the judgments of 
their Lordships of the Privy Council going to show that under 
certain special circumstances “ proceedings in the earlier suit stayed 
the operation of the law of limitation”, or that “ limitation would 
without doubt remain in suspense whilst the plaintiffs were dona fide 
litigating for their rights in a court of justice ". It is also equally 
true that thé Calcutta High Court has applied this principle to some 
cases which on facts had gone beyond those before their Lordships. 
Reference may be made to the case of Difendra Nath Roy v. Jogesk 
Chandra (*) and the numerous cases referred to therein, where it 
was held that under certain circumstances the right to sue could be 
kept in a state of suspended animation. As the Calcutta cases are 
not binding upon us, it is not necessary for us to discuss them in 
detail. We may, however, point out that in a more recent case of 
Sarat Kamini Dasi v. Nagendra Nath Pal (*), the Calcutta High 
Court adopted the view that in applying the principles of limitation 
the Indian courts are not permitted to travel beyond the provisions 
embdflied in the Limitation Act and that apart from the provisions 
of that Act there is no principle which can legitimately be invoked 
to add to or supplement its provisions. 


The Indian Limitation Act is undoubtedly an exhaustive Code 


governing the law of limitation in India. The cases in which the - 


. (1) 39 C. an 40. 
(23) 29 C. W. N., 973. 
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running of limitation can be suspended are contained in the sections 
of the Act. It would be dangerous to-lay down generally that there 
is some principle outside the Limitation Act under which limita- 
tion can be suspended. Such a conclusion would be quite contrary 
to the intention of the legislature. Their Lordships of the Privy 
Council in the case of Soni Ram v Kanhatya Lai (!) themselves 
remarked that there was nothing in the Limitation Act which would 
justify the Board in holding that once the period of limitation had 
begun to run it could be suspended. Their Lordships considered 
that if they were to hold that by some reason the period of limita- 
tion was suspended, they would be deciding contrary to the express 
enactment of section 9 that “when once time has begun to run no 
subsequent disability or inability to sue stops it". This remark 
of their Lordships clearly indicates that the period of limitation can- 
not be suspended once it has begun to run unless that suspenaion is 
itself provided for in the Act. Weare, therefore, unable to accept 
any universal principle of suspension of limitation outside the 
Limitation Act . 

It is only at first sight that some of the cases decided by their 
Lordships of the Privy Council appear to have been based on some 
principle outside the statute. When the facts of those cases are 
carefully examined, it will be found that the decisions are perfectly 
reconcilable with the Limitation Act In any case we would be 
loth to extend any such principle beyond the limits laid down by 
their Lordships of the Privy Council. 


In the case of Bassu Kunwar v. Dhum Singh (©), the decree in 
the previous suit had brought about a new state of things and imposed 
anew obligation on Dhum Singh Their Lordships viewed the 
matter in either of two ways, namely, according to section 65 of the 
Contract Act or Article 97 of the Limitation Act, according to both 
of which the plaintiff’s claim was not barred by time. On the facts 
of that case it is impossible to ho'd that any general principle outside 
the four corners of the Limitation Act was ever intended to be laid 
down by their Lordships. 


In the case of Baijnath Sakai v. Ramgui Singh (°), all that 
their Lordships held was that for the purpose of the law of limitation 
there was no final, conclusive and definitive order confirming the 
sale, while the question whether the sale should be confirmed 
was in litigation, or until the order of the commissioner became 
definitive and operative by the final judgment of the Boasd of 
Revenue. In that case their Lordships were considering Article 
12 of the Limitation Act and trying to ascertain when the sale was 
confirmed ‘‘or would otherwise have become final and conclusive, had 
no such suit béen brought". No question of suspension of time 
gt all arose there. 7 : 


(1) [1913] L. L. R, li, 227 at 237. (s) [1838] T. LəR., 11 ALL, 47. 
"s 1896] I. L. R., 23 Cal., 775 at 785. 
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The case of Hem Chandra Chaudhari v. Kali Prasanna Bhaduri 
() was a peculiar case and its facts have to be considered carefully. 
In 1888 it was established by adecree of the High Court thata certain 
tenure was of a nature liable in law to an enhancement of rent. In 
December 1890 a suit was brought against certain talukdars claiming 
to enhance the rent previously paid and to recover rent from the 
beginning of the year 1298 at an enhanced rent. The Subordinate 
Judge gave the plaintiff a decree for rent at an enhanced rate, but 
not to the extent claimed in the plaint and not for the Bengali year 
1298F. Another similar suit was subsequently instituted which 
was tried along with the first suit There were four appeals 
from these decrees which were disposed of by the High Court. 
After the decision of the Subordinate Judge in the previous cases, 
the plaintiff in November 1895 filed a fresh suit to recover rent 
from the defendants at the enhanced rate adjudged by the Subordi- 
nate Judge from April 1891 to October 1895, thus including in the 
suita claim to rent for a portion of the Bengali year 1298F. The 


Subordinate Judge decreed the claim at the enhanced rate except 


for the year 1298 holding that that claim having been included in 
the previous suit of 1890 was barred. * There were two appeals out 
of this suit to the High Court which held that the claim for rent 
for the year 1298 was not barred by res judicata but was barred 
by time. There were consolidated appeals in both the suits to their 
Lordships of the Privy Council which were disposed of by one 
judgment. Itis to be noted that the claim for rent in the first suit 
had been disallowed on the ground that it was premature as the 
cause of action to recover rent for that period had not accrued on 
the date when the suit wag instituted This claim was again in- 
` cluded in the subsequent suit both of which came simultaneously 
before their Lordships for final disposal Their Lordships then 
held that inasmuch as the plamtiff was claiming relief in the former 
suit which could not be granted, the proceedings in the earlier suit 
stayed the operation of the law of limitation. It is possible that the 
disallowance of the relief might be said to be due to a “ defect ‘of 
jurisdiction or other cause of a like nature" which rendered the 
court unable to entertain it. The period taken up in the former 
litigation could therefore be deducted under section 14 of the-Limi- 
tation Act It is, therefore, possible to hold that their Lordships 
did not mean todo anything more than to apply the provisions of 
section 14 of the Limitation Act, although they did not expressly 
say SG 

Similarly the case of Narityamoni Dassi v. Lakhan Chandra 
Sen (*) was an exceptional one. In a previous suit of 1896 
certain defendants had associated themselves with the plaintiffs 
in that action and had asked for an adjudication in those pro- 
ceedings of their right» A distinct issue was framed in respect, 

. (1) IDL. R, 30 Cal., 1033 
(2) [1916] LL R 43 Cal, Go. 
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of their claim. The Subordinate Judge actually passed an effective 
decree in their favour for delivery of possession which was capable 
of execution. While that decree remained in force they had obtained 
all that they wanted. So long as that decree stood in their favour 
it was not open to them’ to institute a fresh suit for attainment 
of the very object which had been successfully achieved by them. 
It was under these peculiar circumstances that their Lordships 
held that the period during which they were litigating for their ' 
rights on the previous occasion should be deducted. This case 
can be explained on ‘the ground that when an effective decree had 
been obtained by a party which, if executed, would give him all the 
relief he can claim, time does not run against him but that he would 
have a fresh start when that decree is reversed. This case also is 
therefore djstinguishable, and the principle underlying it cannot 
be applied to the converse case where, although the plaintiff was 
asking for a decree, it was not granted to him owing . to hia own 
default. 


In the present case the plaintiffs had claimed pendente liie and 
future mesne profits in the former suit but none of the courts 
passed a decree in their favour for that relief. They cannot invoke 
the principle of their Lordships’ decision, nor can they urge that 
they ever obtained a decree which made it infructuous for them to 
institute a fresh suit. . i 


The second way in which the learned advocate for the plamtiffs , 
tries to meet the difficulty is by saying that the decision of the 
High Court has given the plaintiff a fresh cause of action. It is 
contended that so long as the conditional decree passed by the 
first court remained unreversed the plaintiffs were unable to maintain 
aclaim for mesne profits and that it was only when the High 
Court held that thé plaintiffs were entitled to an unconditional 
decree for possession that their right to claim mesne profits was 
established. It is urged that it would have been futile and useless 
for the plaintiffs to have instituted the suit for mesne profits when 
they had failed to establish that the defendants were mere tres- 
passers. In support of this reliance is placed on the observations 
in the two cases decided by the Calcutta High Court referred to 
above and the case decided by the Madras High Court. To allow 
such a contention to prevail would be to permit a suit for mesne 
profits for any number of years, even exceeding 12 years, to be 
instituted subsequently if the title to the property is the subject of 
a protracted litigation. In such cases the practice certainly s for 
the plaintiff to institute a suit for mesne profits before the time 
expires and let it be stayed pending the disposal of the former 
litigation. Article 109 of the I'Tmitation Act gives the starting 
point from the date when the profits are received. We cannot 
make the limitation start instead from the'date of an adjudication 
of the rights between the parties. The plaintiffs’ rifht to recover 
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the mesne profits accrued when the profits to which they were 
entitled were wrongly received by the defendants. If time ance 
began to run and limitation could not be suspended, the decision by 
the High Court could not give them a fresh cause of action. 


It is; however, strongly urged that if the present claim is not 
barred by the principle of res judicata then inasmuch as this very 
relief had been asked for in the previous suit, the plaintiffs could not 
have filed the present suit until the relief asked for in the previous 
case had been ‘ not granted’. Some difficulty is undoubtedly created 
by conceding that the principle of res judicata is inapplicable. But 
all the same we think that there is no inconsistency in holding that 
while a second suit is not barred by res judicata itis barred by 
limitation. Section 11 of the Code of Civil Procedure and the 
Limitation Act create distinct and independent bars fb the main- 
tenance ofa suit, and it may well be that only one bar operates 
though the other may not. We are, therefore, of opinion that 
though for the purposes of this appeal we assume that the second 
suit is not barred by res jwdicaia, wè nevertheless hold that the 
period of limitation was never suspended, that no fresh cause of 
action had accrued and that the claim for mesne profits for more 
tham three years prior to the suit was barred by time. 


The appeal is accordingly dismissed with costs. . 
Appeal dismissed. 


: RAJDHARI LAL (Opposite party) 
š UVETSUS 
RAMESHAR LAL (Applicant) .* 


Civil Procedure Code, section 24—Inapplicabtisty of, to pending procecdings 
under section 476 of the Code of Criminal Procedure— Proceeding,” 
construction of —Criminal Procedure Code (Act V of 1808 as amended 
in 1023), section. 47 Ó — Scope of. ' 

- . Section 24 of the Civil Procedure Code cannot be invoked to 
allow a court other than the court, in the course of proceedings in 
which a perjury or forgery was committed, or a court to which 

' appeals ordinarily lie from that court, to entertain the question of 

preferring a criminal complaint. The word '' proceeding” used 
in section 24 of the Code of Civil Procedure can be construed to 
cever all proceedings contemplated at the date when the -Civil 
Procedure Code was passed and not to covei a special proceeding 
not then in contemplation but éstablished by a subsequent Act 
namely, the Criminal Procedure Amendment (Act XVIII.of 1923). 
Section 476 of the Criminal Procedure Code contemplates 
that ordinarily the court to prefer the complaint shall be the e 
original cqurt which heard the case and that an appellate court 
*Civ. Rev, No. 161 of 1926 
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should only make a complaint when the suit has been up before 
it on appeal or when the original court has gianted or refused a 
complaint and its order is appealed fromto the appellate court. 
^ Banwart Lal v. Jhunka, 24 A. L. J. R., 217, referred to, 
CIVIL REVISION from an order of K. G. BANERJI ESQ., District 
Judge of Ghazipur. 


Kumuda Prasad, for the applicant. 
Nehal Chand, G. W. Dillon and Indu Bhushan Banerji, for the 


opposite party. 
The following judgment was delivered by 


ASHWORTH, J.—This is an application in revision under section 
115 of the Civil Procedure Code impugning an order, dated the 30th 
of October, 1926, passed by the District Judge of Ghazipur. The 
order in question is one purporting to be passed under section 24 of 
the Civil Procedure Code transferring a pending proceeding on an 
application to the Munsif of Saidpur made under section 476 of the 
Code of Criminal Proceduye that the Munsif should make a com- 
plaint against a party to a suit on a charge of forgery. The order 
directs that the proceeding sHould be transferred to the Subordinate 
Judge of Ghazipur. 

The applicant contends that section 476 of the Code of Criminal 
Procedure only contemplates a proceeding under section 476 being 
conducted by the court wherein the forgery was committed or a court 
to which appeals from that court ordinarily lie. It is admitted by the 
counsel for the opposite party that appeals do not ordinarily lie to 
the Subordinate Judge from the Munsif but he urges that under 
section 24 of the Civil Procedure Code the District Judge independ- 
ently of section 476 of the Code of Criminal Proceddre had power to 
transfer the proceeding from the court of the Munsif. 


It cannot be denied that according to the Full Bench decision of 


- this Court, Banwari Lal v. Jhunka (1), the proceeding under 


section 476 is to be regarded as a proceeding by a civil court. Nor 
is there any restriction placed on the power of transfer conferred by 
section 24 of thé Code of Civil Procedure in respect of proceedings. 
The only question is whether section 24 of the Civil Procedure Code 
can apply to a proceeding of a:civil court arising out of the power 
conferred on a civil court by section 476 of the Criminal Procedure 

Code. In my opinion section 476 of the Code of Criminal Procedure ' 
must be construed as self-contained and exhaustive, in respect of the 
matter of a court making complaint against litigants on the ground 
of perjury or forgery. I construe the word “proceeding” in section 
section 24 of the Code of Civil Procedure to cover all proceedings 
contemplated at the date when the Civil Procedure Code was passed 
and not to cover a special proceeding not then in contemplation but 
“established by a subsequent Act, namely, the Criminal Procedure 

> (I) [1926] 24 A. L. J. R., 317. 
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Amendment (Act XVIII, of 1923). Itis perfectly clear.from the CIVIL 
terms of section 476 of the Code of Criminal Procedure that the Tous 
legislature did not intend the power of making a complaint conferred — 
by this section to be exercised by any one but the court before whom ALS 
the offence has been committed or a court to which appeals from 
that court ordinarily lie. It must be deemed to exclude such a RAMESHAR 
court as that of the Subordinate Judge on the principle that general LAL 
provisions cannot override special provisions. I hold that section 24 Askwsrth, J. 
of the Code of Civil Procedure cannot be invoked to allow a court 
other than the court, in the course of proceedings in which a perjury 
or forgery was committed, or a court to which appeals ordinarily lie 
from that court, to entertain the question of preferring a criminal 
complaint. 
In any case it appears to me very undesirable to pass such an 
order of transfer. Section 476 appears to me to contemplate 
that ordinarily the court to prefer the complaint shall be the 
original court which heard the case and that an appellate court should 
only make a complaint when the suit has been up before it on appeal 
or when the original court has granted,or refused a complaint and 
its order is ‘appealed from to the appellate court It was not 
intended by the legislature that while proceedings were going on 
before the orginal court-the appellate court should step in and deal 
with the matter. The District court, apart from its powers as an 
appellate court under section 476 (B), can only consider the desir- 
ability of itself preferring a complaint, if there is some prima facte 
ground for its so doing. Such prima facie ground will not exist 
if the original court is considering the matter and certainly will not 
exist, if, as in the present case, the appellate court has no reason to 
believe that sanction should be granted. 


In the present case it would appear sufficient for the District 
Judge to direct the Munsif to conclude his proceeding without delay. 
Then if the Munsif decides to make a complaint, the present f 
applicant can appeal to the District Judge. 

For the above reasons I allow this application but, i in the circum- 
stances, I make no order as to costs. 

Application allowed. 





SHER SINGH CRIMINAL 
‘ versus 1917 
AMIR KUER.* January, 15. 





Criminal Procedure Code (Ad V of 1898 as amended in 1923), section «88, 
clause Q— ‘Resided,’ meaning of the expression. 


A stay for two months in a temporary place with occasional e 
visits in that period to the permanent place of residence should 
be regarded as amounting to temporary residence sufficient within 
*Ci. Ref. No, 3 of 1937 
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the meaning of section 488 of the Criminal Procedure Code. 

The expression "resided'' in clause g of this section includes a 
temporary residence and is not to be confined to permanent resi- 
dence. 

Ramde v. Jkunni Lal, [1926] A.I. R., 268 and Flowers v. 
flowers, I. L. R., 32 All., 203, distinguished. 

CRIMINAL REFERENCE by M. F. P. HERCHENRODER ESQ. 
Sessions Judge of Agra. 

The parties were not represented. 

The following judgment was delivered by 


ASHWORTH, J.—This case arises out ofareference by the Sessions 
Judge of Agra under section 435, Criminal Procedure Code, asking 
this Court to interfere in exercise of its power under section 439, 
Criminal Proeedure Code, with an order of a Magistrate of the first 
class of Agra, dated the 6th of September, 1926, requiring one Sher 
Singh (applicant before the Judge) to pay Rs. 75 per mensem as 
maintenance to Musammat AE Kunwari (opposite party before 
the Judge). 

The facts are as follows:—The parties are husband and wife. 
Up to March 1925 they lived at Bhatgaon, Rohtak, Punjab. In that 
month they came to Jarauli, in the Agra district, on a visit to the 
father of Sher Singh’s daughter-in-law. They stayed here for a 
period of two months, during which period Sher Singh occasionally 
visited his home in Bhatgaon. At the end of these two months 
Sher Singh deserted his wife and returned to the Punjab. 


The Magistrate, on an application by the wife-under section 488, 
Criminal Procedyre Code, has ordered Sher Singh to pay her main- 
tenance. The Sessions Judge is of the opinion that a Magistrate 
of Agra had no jurisdiction because Sher Singh, at the time of the 
filing of the application under section 488, neither resided in Agra 
nor was in Agra, and because he could not be said to have last 
resided with his wife in Agra. The Sessions Judge relies upon a 
decision of the Chief Judge of the Oudh Chief Court in Ramdei v. 
Jhunni Lal(!). This decision held that a stay in a place for a 
week by a person having a fixed place of residence elsewhere does 
not constitute residence in that place. The decision was based on 
a Full Bench decision of the Allahabad High Court, in Flowers v. 
Flowers(*), where the expression "residence" as used in section 3 
of the Indian Divorce Act, 1869, was held not to apply to a flying 
visit to a place for a ee a | purpose made without any intention 
of remaining. 

There can be no question of the correctness of the Allahabad 
decision on the facts. A flying visit for the purpose of attending 
business in connection with a lodge of freemasons cannot amount to 
regidence. In the Lucknow case also the decision would appear to 

(1) [1926] A. I. R., 268. . (2) I.L. R., 32 All, 283, 
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me to be sound. In that case the husband who deserted his wife, 
brought her (his wife) to the house of her brothers in Lucknow in 
order to leave her there. This could not be called residence of 
husband and wife. The facts in the present case are different. 
The husband and wife had been in Agra for two months. During 
that time the husband had gone back to his permanent residence 
once or twice but had returned to Agra. There can be no question 
that a person can have two residences. He may have a permanent 
place of residence and a temporary place of residence. The point 
at which a visit or a stay bécomes capable of being held to be 
residence is one that it is difficult to define. In the present case I 
consider that a stay for two months in a temporary place with 
occasional visits in that period to the permanent place of residence 
should be regarded as amounting to temporary residegce sufficient 
within the meaning of section 488. The expression "resided" in 
clause 9 of that section, in my opinion, will include a temporary 
residence and is not to be confined to permanent residence. 

With these remarks the case may be returned to the Sessions 
Judge and the application of Sher Singh in revision will stand 
dismissed. 

Application dismissed. 


CHANDRA SHEKHAR AND ANOTHER (Opposite parties) 
UVETSES 
AMIR BEGAM (Applicant) * 


Civil Procedure Code, -Order Q, rule gand section 11—Inapplicability of— 
Suit for sale on morigages— Preliminary decrec—Applicatwn for final 
decree dismissed without fixing date for hearing of suit—Fresh applica- 
tion filed within 30 days—Applications competent—Not barred by 
principle of res judicata. 

Civil. Procedure Code, Order 34, rule 5—Fresh list F mortgaged pros 
perty— When not necessary to be filed. 


' Six months time was fixed for payment in two suits for sale on 
mortgages in which the preliminary decrees were affirmed by the 
High Court in May 1921. On 7th of August, 1923 two dpplica- 
tions for final decrees were made and as these did not contain a 
complete list of mortgaged property and the interest shown was 
wrongly calculated, time was allowed tothe decree-holders to cure 
the defect twice, and, ultimately, the applications were dismissed 
on sth September, 1923, in the absence of the applicants and 
their counsel. Subsequently, within 3o days of this dismissal, the 
decree-holders filed fresh applications for final decrees without 
referring to the previous dismissal. The judgment-debtors’ objec* 
: * F, A, Nos. 130 and 131 of 1dz4 
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tions, that these applications were barred by limitation, were dis-- 
allowed by the Subordinate Judge who eventually ordered prepara- 
tion of the final decrees, Æeld, on appeal: 


(1) that the pnnciple of constructive res judicata did not apply 
because the matter was never adjudicated upon between the 
parties, the judgment-debtors not having been summoned and the 
applications not having been dismissed on merits; 


(2) that the provisions of Order 9, mule 3 of the Civil Pro- 
cedure Code are not at all applicable to the facts of these cases, 
as the applications were dismissed without any date having been 
fixed for the heating of the suit, and as preliminary decrees had 
already been passed. Lachms Narain Marwary v. Balmakund 
Marmary, a2 A. L. J. R., 990, followed and Akhmad Khan v. 
Gaura, 16 A. L. J. R., 143, referred to. 


(3) that under Order 34, rule 5 it was not incumbent on the 
decree-holders to furnish a fresh list of mortgaged property and 
their applications could not be dismissed on the ground that the 
interest was wrongly calculated. Jodha Singh v. Gokaran Das 
Pande, I. L. R., 47 All., 946, followed. 


First APPEAL against the decree af MAULVI ABDUL HALIM, 
Additional Subordinate Judge of Meerut. 

Sir Tej Bahadur Sapru and N.C. Vatsh, for the appellants. 

M. L. Agarwala, Mohammad Husain and Akhtar Husain 


‘Khan, for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, J.—First Appeal No. 130 and First Appeal No. 131 
of 1924 are connected and raise the same question of law. Both 
are appeals from final decrees in two suits for sale on mortgages in 
which the preliminary decrees were affirmed by the High Court in 
May 1921. Six months time was fixed far payment in both cases. 
On the 7th of August, 1923 two applications for the preparation of 
final decrees in the two cases were made. The office, however, report- 
ed that the applications did not contain a complete list of the mort- 


. gaged property and that the calculation of the amount of interest 


due appeared to*be wrong. Time was allowed to the decree-holders 
to cure this defect twice; ultimately the application was dismissed 
on the 5th September, 1923 in the absence of the applicants and 
their counsel Subsequently within thirty days of this dismissal the 
decree-holders filed fresh applications for the preparation of final 
decrees. In these applications they did not refer to the previous 
dismissal and these applications did not in expresa language pufport 
to be applications for setting aside the former dismissal but were fresh 
applications for the preparation of final decrees. On notice being 
issued to the judgment-debtors objections were filed on their behalf 
to the effect that these applications were barred by time and tbat 
they were not maintainable. The learned Subordinate Judge has 
disallowed these objectioss and ordered that the finaf decrees be* 
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prepared. Hence these appeals. 


The plea of limitation has not been pressed before us and we are 
unable to see how it could be seriously nrged when the present appli- 
cations were within three years of the High Court's decree and with- 
in thirty days of the previous dismissal. 


The learned Subordinate Judge in his order bas thought that the 
previous dismissal was for default of appearance on behalf of the 

ies. If he meant thereby that both the decree-holders and the 
judgment-debtors were absent then he was not quite accurate for, as 
we have pointed out above, the applications were dismissed for want 
of compliance with the office report and before any notice had been 
issued to the judgment-debtors. No date had been fixed for the 
appearance of the judgmentdebtors and they had in fact not been 
summoned to appear at all The dismissal was in fact *due only to 
the default of appearance of the decree-holders and their counsel. 

It is obvious that in a case of this kind the principle of cónstruc- 
tive res judicata cannot apply because the matter was never adjudi- 
cated upon between the parties, tht judgment-debtors not having 
been summoned and the applications mot having been dismissed on 
merits. E 

The learned advocate for the appellants, however, contends that 
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the second application was not maintainable in view of the provi- ' 


sions of Order 9 of the Code of Civil Procedure. His contention 
is that under the new Code a mortgage suit continues to be pend- 
ing till it is completely disposed of by the preparation for a-final 
decree and that whenever an application for a. final decree is dis- 
missed for any reason whatsoever, tbe suit itself is dismissed, and 
the remedy of the plaintiff is either to bring a fresh suit or to apply 
for the setting aside of that dismissal. 


If we were to assume that Order 9, rule 3 was applicable to 
these cases and that the provisions of that rule (which in express 
language apply to suits only) applied to these cases then we would 
have to hold that the word “application” should be substituted for 
the word “suit” in rule 3, and similarly in rule, 4, which would 
entitle the decree-holders to make a fresh application. This was 
the view expressed by a Bench of this Court in the case of Ahmad 
Khan v Gaura (?). "S 

We, however, think that the provisions of Order 9, rule 3 are 
not at all applicable to the facts of these cases. Rule 1 of the Order 
contemplates proceedings following upon the fixing of a date for 
the appearance of the defandant. Rule 3 expresaly states that where 
neither party appears when the suit is called on for hearing, the 
court may make an:order that the suit be dismissed. It is, there- 
fore, apparent that unless a date has been fixed for the appearance 
of the defendant and neither party appears when the suit ia called 

s (1) [1918] 16 A, L, J. R., x43. 
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on for hearing on that date, rule 3 would not apply. In the pre- 
sent case the application was dismissed without any date having been 
fixed and the judgment-debtors could not be expected to appear nor 
could the “suit” be said to have been called on for hearing. 


Further,in view of the pronouncement of their Lordships of 
the Privy Council, in the case of Lachmi Narain Marwary v. 
Balmakund Marwary (!), we are bound to hold that the provisions 
of the said rule are not applicable toa case where a preliminary 
decree has already been passed. In the case aforementioned a 
preliminary.decree for partition had been passed and the case had 
gone back to the trial court for the completion of the partition. 
The application for final decree was dismissed after several ad- 
journments, and yet their Lordships held that the analogous pro- 
visions of Order 17, rule 2 were not applicable when a preliminary 
decree had been passed and the whole suit could not be dismissed. 
Their Lordships referred to Order 9, rule 3 also and pointed out 
that after a decree had once been made in a suit the suit could not 
be dismissed unless that decree was reversed or varied on appeal. 
The parties on. the making Qf the decree acquired rights or in- 
curred liabilities which were fixed and they were entitled to apply 
to have it enforced. 


Similarly rule 8 cannot apply because the defendants did not 
appeal ' 

We might add that the present applications were made within 
thirty days of the dismissal of the previous applications, and 
although they do not expressly purport to be applications for setting 
aside the dismissal they could be treated as such if necessary. We 
have already remarked that in our opinion it is open to the decree- 
holders to make fresh applications so long limitation has not expired 
and the applications are not barred by the principle of res judicata. 
We may also point out that the report of the office was based on a 
misconception inasmuch as under Order 34,rvle 5 it was not in- 
cumbent on the mortgagee decree-holder to furnish a fresh list of 
the mortgaged property nor could the applications be dismissed on 
the mere ground fhat the amount of interest calculated was wrong. 
The court could, in order to correct its own mistake, revoke the 
order of dismissal and: pass a final decree upon application made 
by the decree-holder even though such application, regarded asa 
fresh application in execution or as an application for review, was 
beyond time. Jodha Singh v. Gokaran Das Pande (*). Logked 
at from any point of view, these applications were competent. The 
appeals are accordingly dismissed with costs in both courts. 


Appeal dismissed. 


{1) Lond] 22 A. L. L R., 990. 
(2) [1:925] I. L. R., 47 All., 546. 
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ABDUL GHAFUR AND OTHERS (Defendants) 
KAMAL-UDDIN AND OTHERS (Z/aintiffs) .* 


Agra Pre-emption Act, section r7, sub-sections i and (2)— Construction of 
— Word" finds" as used in sub-section (1)— Meaning of—Prwe of 
property sought to be preempted—How to determine— Burden of proof, 
question of — Prize set out in sale-deed, when not to be regarded as 
fetitions. “ 

The word ‘‘finds’’ as used in sub-section (1) of section 17 ot 
the Agra Pre-emption Act does not mean that the court must come 
to a definite conclusion that the ostensible price was not the 
actual price, but the meaning 1s that some evidence must be given 
by the plaintiff in order to raise a presumption that the ostensible 
price was not the price actually paid. A presumption of this 
kind having been raised, the burden of proof then ‘shifts to the 
vendee and he has to satisfy the coutt that the price shown in the 
deed was the price actually paideby him-and if he fails to do so, 
then all the court can do is to enter into the evidence regarding 
the market-value of the property and pass a decree for pre-emp- 
tion on payment of the market value so found. 

'The fact that it is difficult fora plaintiff to rebut evidence given 
by the purchaser must not be treated as sufficient reason for holding 
that as a matter of fact the price set out in the sale-deed is 
fictitious. 

The true market price of ordinary property is not easily to be 
ascertained and if it is shown that the money set out in the sale- 
deed has actually changed hands, the plaintiff must pay that sum 
if he desires to get that property by pre-emption. 

SECOND APPEAL from a decree of D. C. HUNTER ESQ, 
District Judge of Allahabad, tuong. a decree of BABU RAJA 
RAM, Subordinate Judge. 

Kamla Kant Verma and Syed Majid Als, for the appellants. 

Kailas Nath Katyn, Zafar Mehdi and Haider Mehdi, for the 
respondents. 

The judgment of the Court was delivered by 

LINDSAY, J.—The question which is raised for decision in this 
second appeal is whether the plaintiffs pre-emptors were liable to 
pay Rs. 8,750 for the property sought to be pre-empted or only 
Rs. 5,500 as found by the courts below. ` 

Ordinarily, the question as to the price which was paid for pro- 
perties sought to be pre-empted is a question of fact, which cannot 
be conaidered in second appeal. In this case, however, it is alléged 
that the law as laid down in section 17 of the Agra Preemption Act? 
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has been misapplied and that the judgment of the courts below 
cannot be accepted. 


We think it advisable, therefore, in the first instance, to consider, 


- the próvisions of section 17 above mentioned. It is not-to be denied 


that the section is unfortunately worded and obscure. Sub-section 
(1) states-that where jn any suit on the basis of the sale, the court 
finds that the plaintiff has a right of pre-emption but that the osten- 
sible price was not the actual price, it shall proceed to ascertain the 
actual price and shall pass a decree for nee on payment of 
such price. 

Sub-section (2) lays doen. that in such? a case the burden 
of proving the actual price shall lie on the vendee, and, in the 
absence of satisfactory proof, the court must proceed to ascertain 
the market-value of the property and to pass a decree for pre-emption 
on payment of the value so found. 

If sub-section (1) of section 17 is literally interpreted, it is diff 
cult to see how the provisions of sub-section (2) can be given effect 


` to, for under sub-section (1) fhe court “finds” that the ostensible 


price was not the actual price «and then proceeds to call upon the 
vendee to prove what the actual price was. If the court, for ex- 
ample, in a case where the ostensible price was not the price men- 
tioned in the sale-deed, namely, Rs. 10,000, finds that this ostensible 
price was not the actual price, how is it possible for the vendee then 
to try and prove the case that the price mentioned in the sale-deed, 
i e., Rs. 10,000, was the price actually paid? We think, therefore, - 
that the word “ finds ” as used in sub-section (1) does not mean 
that the court must come to a definite conclusion that the ostensible 
price was not the actual price, but that the meaning is that some 


evidence must be given by the plaintiff in order to raise a presump- -` 


tion that the ostensible price was not the price actually paid. A 
presumptiot#i of this kind having been raised in favour of the plaint- 
iff, the burden of proof then shifts to the vendee and he has to 
satisfy the court that the price 8hown in the deed was the price 
actually paid by him. 

If he. fails to'satisfy the court then all the court can do is to 
enter into the evidence regarding the market-value of the pro- 

perty and pass a decree for pre-emption on payment of the market 
value so found. 

In the present case the property which was sold consisted of two 
shares situated in a village called Jalalpurwari. According to ewhat 
is stated in the plaint, these two shares amounted to 3 annas, 7 pies 
and 15 karants, and in the plaint it was stated that the revenue 


‘payable in respect of this property was Rs. 82 odd per annum. 


According to the sale-deed which is dated the rat April, .1924, 
she price which the vendees paid for these properties was Rs. 8,750. 
According to what is stated in the deed and in the *endorsement, 
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Rs. 500 had been paid as earnest maney and it was represented that 
Rs. 8,250 were actually paid to the vendors in the presence of the 
Sub-Registrar. 


The plaintiffs came into court and pated that this price of 
Rs. 8,750 was wholly fictitious and that as a matter of fact the 
money which was paid to the vendors was Rs. 4,000 and. no 
more.’ In paragraph 3 of the plaint it was stated that the market 
price of the property ‘sought to be pre-empted does not exceed 
Rs. 4,000 and “as a matter of fact the property has been sold 
for that sum ". 


Before the trial began the plaintiffs' pleader was asked to elu- 
cidate the meaning of this plea and his statement was to the, follow- 
ing effect:—" Plaintiffs’ pleader states that only Rs.44,000 were 
paid before the Sub-Registrar. The vendors counted the money 
, before the Sub-Registiar and informed him that they had received 
Rs. 8,250. There was a fraud on the Sub-Registrar." 


We may now mention that no attempt was made to support the 
case thus stated by the plaintiffs’ Pleader. The case for the de- 
. fendants was that as a matter of fact the price was Rs. 8,750, name- 
ly, Rs. 500 paid as earnest money before the execution of the deed 


and Rs.8,250 paid to the vendors in the presence of the registering ` 


officer. 
The issue raised in the trial court relating to the price was 


issue No. 5, what is the sale consideration? The Subordinate ` 


Judge thought that the provisions of section 17, sub-section (2) 
applied. He was of opinion that the burden of proving the actual 
price was shifted to the vendees. We do not think that the Sub- 
ordinate Judge was-wrong in laying the burden of proof upon ‘the 
vendees, for it is clear from all the evidence on the record that 
the price alleged to be given in this particular instance was a 
very high price indeed. The Subordinate Judge refers to the evi- 
dence of the patwari, who stated that the net profitsof this property 
came to Rs. 56 a year only. On this matter we are inclined to 
believe that these profits which the patwari appears to have abstracted 
from the village papers, are unreasonably low. It was the plaintiffs’ 
case, (and the patwari admits it) that the land revenue of the 
property sold comes to Rs. 82 odd, and it seems to us very absurd 
to think thata property which pays this revenue, should bring in 
a prof& of Rs. 56 only. The patwari in giving evidence admitted 
that he had not taken into consideration the income from certain 
dhak trees. It appears that there are 22 bighas of these trees in 
this village and it is reasonable to suppose that they brought in 
some income, and the patwari admits that this income was not 
included in his statement of the profits. While, however, we aree 
not prepared €o accept this evidence as being an accurate represen- 
tation of the profits, we are of opinion that even on the basis that 
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the profits were equal to the amount. of revenue assessed upon it, 
the price was an exceptionally high one. 


The Subordinate Judge then having shifted the burden of proof . 
on to the vendees, proceeds to dispose of their evidence with the 
remark that it 1s of no value and no reliance can be placed upon it. 
He does not examine the evidence in any detail, nor criticise it, 
nor again does he make any reference to the fact that the statement 
of the purchasers is corroborated by a certificate of the Sub-Registrar 
in the registration endorsement. “That endorsement is admissible 
under section 60 of the Registration Act for the purpose of proving 
the truth of the statement contained in it All that the Subordinate 
Judge says is this :—" The defendants have examined one of them- 
selves Abdul Ghafur, Khwaja Hasan and others, but the evidence 
of none of ‘them is of any value and no reliance can be placed 
upon it". 

He then proceeds to discuss certain documents which were ` 
produced by the parties—sale-deeds which were put forward for the 
purpose of showing what the rates of purchase are in this village. 
He does not seem to have* drawn any definite conclusion from 
these documents. All he remarks is that from tbe deeds produced 
it appeared to him that the market price could not be more than 


" Rs. 100 per pie, f. s., about Rs. 4,375 in respect of the share in 


dispute. This, however, is not the value which the Subordinate 
Judge has placed upon the property. He relied upon the evidence 
of a witness named Ibad-ullah, who was called on behalf of the 
plaintiffs. Tbad-ullah attested the sale-deed in suit and he made a 
variety of statements when examined asa witness. The Subordinate 
Judge has fastened upon one of these statements which apparently 
he. was prepared to accept. This statement was altogether in- 
consistent with other statements made by Ibad-ullah. Ibad-ullah at 
the conclusion of his evidence stated that the sale was settled for 
‘Rs. 5,500. This is the statement which the Subordinate Judge 
has accepted and consequently he came to the conclusion that the 
preemptors wogld have to pay Rs. 5,500. It is to be noticed, 
therefore, that although the Subordinate Judge was of opinion that 
the, vendees had not produced satisfactory proof of the actual price 
and although it was bis duty under those circumstances to decide 
the case on the basis of the market-value, he has not given his 
decision.on this latter basis, but has accepted the evidence of Ibad- 
ulah that Ra, 5,500 was the price arranged. The case came up 
in appeal before the District Judge. He refers, in the first instance, 
to the case which was presented to the trial court in the statement 
made by the plaintiffa pleader and observes that .no effort was 
made or indeed could have been made to support thia case. The 
learned District Judge states that the Sub-Registrar's endorsement 
"is in favour of the defendants' case and that there as also other 
evidence in the defendants’ favour. He then goes on to point out 


" 


* 
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that the first court had found R. 5,500 to be the highest price, a 
price which gave an interest of one per cent per annum on the 
capital invested. The Judge also .referred to certain evidence 
given by the defendants themselves showing that property in the 
neighbourhood sold at from 20 to 100 years’ purchase of the 

profits. He goes on to say that it was contrary to common 
sense to suppose that property sells atthese high rates, except 
under very extraordinary circumstances, and being of opinion that 
the defendants had made no attempt to explain what he calls ‘ the 
amazing price', he upheld the order of the Subordinate Judge. 


We have already discussed the construction to be placed on 
section 17 of the Act, and we think, in the circumstances indicated, 
it is now proper for us to examine the evidence for ourselves. We 
may mention, in the firat place, that it is very difficult to understand 
how the Subordinate Judge came to rely on the evidence of the 
witness Ibad-ullah. Ibad-ullah undoubtedly was an attesting witness 
to the saledeed. This is what Ibad-ullah says in his evidence 
when he was examined as a witness for the plaintiffs:—" I was in 
Sirathu Tahsil when the sale-deed was written. Aziz and the others 


sold the property for Rs 8,750. A mfkka for Rs. 200 and Rs. 500 . 


in cash were given before the sale-deed was executed. Rs. 8,250 in 
cash were paid in the presence of the Sub-Registrar.” He said 
again, " The rukka was for Rs. 2,000. The earnest money was 
Rs. 500. Rs. 8,250 in cash were paid in the Registration Office. 
The money was not counted before the Sub-Registrar. The Sub- 
Registrar enquired from the vendors if the money had been paid 
in full. Aziz answered, the money has been paid in full.” It was 
after this that Ibad-ullah made the statement that the sale was 
settled for Rs. 5,500. In cross-examination, after admitting that 
he had witnessed the sale-deed,  Ibad-ullah stated that he had not 
gone inside the Registration Office, but was standing outside at the 
time when the deed was registered. We do not understand on 
what principle the Subordinate Judge picked out one solitary state- 
ment of Ibad-ullah's-in order to support a case which was not put 
forward even by the plaintiffs themselves. It is clear from what 
has been said above that Ibad-ullah himself stated that Rs. 8,250 
were paid in the presence of the Registering Officer. He made 
that statement twice and, of course, it may be that both statements 
are absolutely false. We have noted that in cross-examination he 
stated that he was not inside the Registration Office, but stood 
outside. As Ibad-ullah was making these conflicting statements, we 
think the duty of the Subordinate Judge was to reject his evidence 
altogether. We do not know why his statement that the sale was 
settled for Rs. 5,500 should be preferred to the other statement, 
namely, that the property was sold for Rs. 8,750. It was, we 
think, the duty of the Subordinate Judge to explain the reasona for 
his making q selection of this particular passage in Ibad-ullah'* 
evidence. The District Judge in appeal does not discuss the evidence 


CIVIL 


1927 
ABDUL 
GHAFUR 
we 
KAMAL- 
UDDIN 


Lindsey, J. 


446 HIGH COURT [A. L. J. R. 


2 
of Ibad-ullah. All he says isthat no cross-objection has been taken 
to the finding that Rs. 5, $00 was the actual price. He had no 
occasion to interfere. 


Let us now examine the evidence in detail which was put 
forward by the defendants. There has been no reasoned discussion 
of it in the judgment of either of the courts below and it is for us 
to find whether any sufficient grounds have been made out for 
rejecting it One of the purchasers was examined at great length. 
He deposed that Rs. 500 had been paid as earnest money and that 
Rs 8,250 had been paid before the Sub-Registrar. He swore that 
no portion of this money had been returned to him. He gave in 
his examination-inchief various reasons why he was prepared to 
give a-high price for the property. He said that the land was 


‘good land. .He referred to the fact that the share included some 


20 or 23 bigbas of cheol trees, that there was canal irrigation in 
the village and he declared his readiness to purchase other lands 
in the village at even a higher rate. His cross-examination was 
lengthy and speaking of what took place in the Registrar’s Office, 
he described how the money, was counted in the presence of the 


- Sub-Registrar. He said thaf he had paid Rs. 1,000 in notes and 


that the rest of the money was paid in cash. The money was placed 
in heaps on the floor. He says that the Sub-Registrar counted the 
beaps and then asked the vendors to count for themselves. He 
says that the vendors did so and then informed the Sub-Registrar 
that the money had been received in full He said that the rupees 
had been placed in piles of Rs. 100 each. He further stated that 
the Sub-Registrar counted some of the money. He altered his 
statement then and said that the Sub-Registrar had counted all the 
money. He was pressed to say why he was so anxious to purchase 
the land in dispute. To this question he gave no very satisfactory 
answer. He first of all said that he had no need to buy the pro 
perty, then he stated that he had need to buy it. Then he said that 
he had bought it because it was near to his own property. 


Another witness called Khwaja supports this evidence. He 
said that the entfre money was paid. He also says that the Sub- 
Registrar looked at the bundle of'notes and afterwards told the 
vendors to count the money, which they did. The witness in cross- 
examination made a different statement regarding the manner in 
which the heaps were arranged. He says that the money was piled 
up in piles of Rs. 20 each The Sub-Registrar, he says, counted a 
few of the piles and made an estimate. He also deposes tb the 
fact that the vendors after counting the money told the Sub-Regis- 
trar that the price had been received in full. ` 


We have already mentioned that the endorsement of the Sub- 
Registrar isto the effect that the money was counted in the Regis- 
tration Office and that the vendors stated that they had received the 
entire sum paid there, ‘namely, Ra, 8,250. For what reason then 
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are we to hold that this.evidence is not reliable. In the first place, Civic 
there is no direct evidence to contradict it, and if we were to rely 
upon the evidence of Ibad-ullah, the witness whose statement the — 
first court accepted, we should have to hold that his statement LUDBA 
corroborated the statements of the defendants' witnesses, for Ibad- ie 
ullah also stated that the sum of Rs, 8,250 changed handa in the KAMAL- 
Registration Office. For the reasons we have given, however, we 
think that Ibad-ullah's evidence ought to be ignored altogether. It Ziwdsay, J. 
is said that the plaintiffs are in great difficulty in a case of this kind > . 
inasmuch as they cannot be expected to contradict evidence by the 

vendees for the purpose of showing what took place at the time of 
registration. That, however, is a difficulty which cannot be .avoided 

from the nature of the case though we may remark incidently that 

it did not present itself as a difficulty to the plaintiffs, in this case, 

for, a8 we have pointed out, the case which their pleader stated that 

he was going to prove was that as a matter of fact only Rs. 4,000 

was paid in the presence of the Sub-Registrar. That case has 

failed and there is no support for it whatever. The fact that it is 

difficult for a plaintiff to rebut evidence given by the purchaser, 

must not be treated as sufficient reasdh for holding that as a matter 

of fact the price set out in the sale-deed is fictitious. It is quite 

clear to us that property in this village does sell ata high rate, 

and it is for this reason that we are disposed to think that the 

profits as stated by the patwari, are not the actual profits. It may 

be remembered that when he was giving his evidence, Abdul 

Ghafur stated that he was willing to offer the plaintiffs even a 

higher rate for the land in their possession. That sort of an offer 

perhaps may be treated merely as a piece of bravado, but we were 

informed by the learned advocate for the pre-emptors at the time 

of the hearing of the case that the plaintiffs would in no circum- 

stances sell their ancestral property, that is to say, they would not 

accept any price howsoever high. We gather from this, that the 

value of property in this village must be extremely high and the 

plaintiffs, therefore, cannot complain if they have to pay a high 

price in the present suit. Ona review of the whole of the evidence 

we are of opinion that there is no sufficient reason shown why the 

evidence put forward by the defendants in this case should not be 

accepted: Plaintiffs in pre-emption suits are very apt to imagine 

that they can acquire property at what they are pleased to call the 

market rate. It would be a mistake if pre-emptors were encouraged . 
in the motion that they can compel vendors to offer for property 
which is being sold. The true market price of ordinary property 
is not easily to be ascertained and we think that if it is shown, as 
we think it was shown in the present case, that the money 
set out in the saledéed has actually changed hands, the plaintiffs 
must pay that sum jf they desire to get that property by pre- 
emption. We have already stated that the plaintiffs came into 
court with a case which they ^ould not support and it is also shown 
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CIVIL , how that they have succeeded on a case which was not put forward 
by them. They did not at any time plead that the actual price paid 
Eara for the property was Rs. 5,500. On the contrary, thèy stated that 
Gaara it was Rs. 4,000 only. The result of all this is that we are prepared 
s»,  , to hold that the plaintiffs have failed to sustain the burden of proof 
- KAMAL. which was laid upon them, and we are of opinion that the courts 
. , UDDIN below were wrong in giving a decree either on the basis of the 
- Lindsey, 7. market-value or on the basis of some actual price which was deposed 
7 to bya witness whose evidence was unworthy of belief. We may 
observe here thata rival pre-emption suit was brought by the 
defendants Nos. 7—-11.- We understand, however, that these people 
have dropped out and have failed to take advantage of the decree 
passed in their favour in the court of first instance. 

We allow this appeal, set aside the decree of the court below 
and order a decree to be prepared for pre-emption on payment by 
the plaintiffs of Rs. 8,750. That money must be paid into court 
within three months from the date of this Court's decree. If so 
paid the plaintiff's claim willebe decreed with costs in all courts. In 
case of default, the plaintiffs’ guit will stand dismissed in all courts 
with costs. 





4 "mer allowed. 


CIVIL KISHORI LAL, MAKUNDI LAL (Plaintif) 
versus 
JAUHARI MAL AND ANOTHER (Defendants) .* 
Limitation Act (IX of 1908), Art. 90—Applicability of —Principal and agent 
Boys, J. —Agent making secret profit— Sust by prinapal—Cause of actiom— Date 
KENDALL, J. from which time begins to run. 

Where certain commission agents, who had been ETE by 
their employers to purchase castor seed on the latter’s account, 
made a secret profit of Rs.1,r00 which was due to their employers, 
by wrongfully selling the said castor seed and the employers subse- 
quently sued their agents in regard tọ their misconduct in, making 
the sécret profit, Ae/d, that the crucial date, (or -purposes of limi- 
tation, was not the date on which the plaintiffs were informed 
about the sale of their castor seed but the date on which it came 
to their knowledge that their agents had made a secret profit. 

SECOND APPEAL from a decree of H E. HoLME EsQ., District 
Judge of Cawnpore, confirming a decree of MR. P. K. Ray, Sub 
ordinate Judge of Banda. i 

Damodar Das, for the appellant. : 

Ram Nama Prasad, for the respondents. 

The judgment of the Court was delivered by 


" Been J: Boys, J.—The plaintiff came into court with very clear allegations 
t he had instructed the defendants, who were commission Aden 
"h S. A. No. 1654 of 1934 : 
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: to E S certain castor “seed on n account of the phintift that the 
defendants had as a result of the transaction made a secret profit 
of Rs. 1,100, with which they ought to have credited the plaintiff. 
He alleged that the defendants had actually sold the castor seed on 


the 7th of August, 1919, but he said further that, though he knew, 


of the sale of the castor seed, he did not know that the defendants 


had madea secret profit out of that sale until the 14th of August, | 


1922, when in a suit brought by the defendants for money they 
alleged to be due to them from the plaintiff the defendants' munib 
gave evidence, and as a result of that evidence the plaintiff says it 
came to his knowledge that the defendants had made a secret profit. 
Both courts have dismissed the plaintiff's suit holding that, assuming 
Article go to be the appropriate Article of the Limitation Act, the 
suit was barred by limitation, because, as both courts put it, the 
plaintiff knew of the defendants’ “ misconduct" as early as the 7th 
of August, 1919. If the 7th of August, 1919 was the date from 
which the period of limitation began to run, then the suit was clearly 
barred because ıt was not filed till the. 29th of March, 1923. We 
think, however, that both courts have misconceived the basis of the 
plaintiff's alleged case The plaintiff wes not suing for damages for 
misconduct in that the defendants had wrongfully sold his castor 
seed, a fact which came to plaintiff's knowledge on the 7th of 
August, 1919, but he was suing'in regard to the misconduct of the 
defendants in that they made a secret profit and concealed that profit 
from the plaintiff. The crucial date, therefore, was not the date on 
which it came to the plaintiff's knowledge that the defendants had 
sold his castor seed but the date on which it came to his knowledge 
that the defendants had made a secret profit This distinction 
neither court has borne in mind. Counsel for the respondents has 
not been able to show us any evidence conclusively pointiog to the 
fact that the plaintiff had knowledge of this secret profit at some 
date more than three years prior to the date of the suit. We set 
aside the decrees of both courts and remand the case to the court of 
first instance for determination of the question :— 


On what date did the misconduct of the defendapts in making a 
secret profit become known to the plaintiff? 

- Having determined that question the court will proceed to decide 
the issue of limitation and, in the light of its decision on that issue 
-, and the decisions at which it has already arrived on the other issucs, 
dispose of the case according to law. The costs hitherto will abide the 
result. The plaintiff before us abandons his whole claim in reference 
to the g gunny bags. In paragraph 4 of his plaint plaintiff expressly 
alleged that the making of the secret profits only came to his know- 
ledge on the date when the defendants munib deposed in suit No. t75 
of 1922. Both parties have, therefore, already had full opportunity 


of placing their respective cases before the Court and they will not : 


., be at Jiberty to seduce any further evidence. 
i at E Appeal allotved — Case remands. 
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RE: UNION INDIAN SUGAR MILLS Co..LTD., 


(IN LIQUIDATION) 


versus." 
BRIJ LAL, JAGANNATH.* 


MUKERJ, J. Compans Act (VII of 1919)—Liquidation—Clarm based on a compromise 


Mukerji, J. 


decree— Whether decree conclusive evidence of company’s liability — Off- 
ual Liquidator, when entitled to call for fresh proof of claim. 


Where there has been a genuine contest between a claimant on 

` the one hand and a company which goes into liquidation later on 
on the other, and the parties have fought out the case dona fide, it 
should not be open to the official liquidator to re-open the case or 
to go behind the judgment and to look into the consideration for the 
same, but where a decree rests on something less than a real trial 
on the merits of the case or there are circumstances justifying the 
official liquidator to doubt the dena fides of the judgment or to 
suspect a miscarriage of justice, 1t would be open to the official 
liquidator to reject the decree and call for fresh proof of the 

claim. " 

Zn re: Onslow, [1875] 17 Ch. Div., App. Cas., 373, 75 re: Van 
Laun, [1907] 2 E. B. Div., 23, Zs re: Fraser, [1892] 2 Q. B. Diy., 
633, Zn re: Lennox, [1885] 16 Q. B. Div., 315, Zn re: Flatau, [1888] 
22 Q. B. Div., 83 and Zn re: Hawkins, [1895] Q. B. Div., 404, re- 
ferred £o. R 

CLAIM of the firm Rai Bahadur Chaudhri Brij Lal, Jagannath. 
Katlas Nath Katjx, for the Official Liquidator. 


B. E. O'Conor, A. Sanyal, Haribans Sakai and Ramnama 
Prasad, for the claimant. . 


The following judgment was delivered by 


MUuRERJI, J.— This is a claim against the Union Indian Sugar 
Mills Co. Ltd., m liquidation, by one Rai Bahadur Brij Lal of 
Ludhiana and his partner Jagannath, seeking their entry on the 
schedule of creditors to the amount of Rs. 60,000. They base their 
claim on a judgment, said to have been passed on foot of a 
compromise, by the Subordinate Judge of Ludhiana on the roth of 
March, 1926. The claim was opposed before the official liquidators 
by Lala Devi Dat, the late managing director of the company. The 
official liquidators, after examining the claim, allowed ıt in respect of 
three sums of money, vis, Rs. 25,000 principal sum, Rs. 1,750 
interest and Rs. 500 as “ office expenses”. They disallowed the 
rest of the claim. Thereupon the claimants filed their application in 
this court, asking it to try their claim. The official liquidatora have 
contested it. 

The claim was based briefly on the following facts. On the 26th 
of December, 1923 the firm of Brij Lal was appointed the sole agent 

* Misc. Case No. 36 of 1926 ° 
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of the Union Indian Sugar Mills Co. Ltd. within certain tracts of the 
Punjab. An agreement in writing was drawn up. Under the terms 
of the agreement, the firm of Brij Lal made a deposit of Rs. 25,000 
with the company and received certain privileges in selling sugar 
manufactured by the company. The firm of Brij Lal, Jagannath was 
to get a certain interest on their money and they were to receive, 
besides brokerage, a commission of 1 % on the value of sugar sold by 
them. This commission was, later on, increased to 14%. The 
claimants gave a notice to the company, on the rst of July, 1925, 
stating that the company were responsible for various breaches of 
covenants made by them, that the firm had suffered damage and that 
the damages and the principal money deposited amounted to'Rs. 
1,006,000. Thereafter, on the 23rd of December, 1925, the firm of 
Brij Lal instituted a suit which was afterwards numbered as 2 of 
1926 in the court of the Subordinate Judge of Ludhiana, The suit 
was decreed under circumstances to be detailed hereafter and, as 
already stated, a decree was passed on the 10th of March, 1926. 
The claimants' contention is that the decree is conclusive of their 
title to get the amount claimed. £ 


The official liquidators were of opinion that the decree was not 
conclusive and the claimants were bound to put their original claim 
before them so that they might see how far it was justified. 


When the claim of the firm of Brij Lal, Jagannath came for 
consideration in this court the position taken up by the official liqui- 
dators was the same as was taken up by Lala Devi Dat before the 
official liquidators. Their case is that the court at Ludhiana had no 
jurisdiction to entertain the suit, that the claim for damages was al- 
together false, and the decree based on an alleged compromise was 
obtained by adducing perjured evidence before the court. The 
official liquidators deny that there was any compromise at all. Their 
further contention is tbat decree or no decree tbey were entitled to 
call upon the claimants to establish their title to damages and the 
amount to which they were entitled before them. 


In view of these pleadings, the following four issues were framed - 


by the court The issue No. 4 was added subsequently, the first 
three issues having been framed in the first instance. 


ISSUES. 


1 Whether the decree passed by the Ludhiana court was passed 
witheut jurisdiction ? 

2. Whether the compromise decree was obtained by the claim- 
ants by exercise of fraud on the court? 

3. If issues Nos. 1 and 2 are decided against the claimants, whe 
ther they are entitled to any and what damages ? 


4. Whether in the circumstances of the case the compromise 
was to the material disadvantage of the company and therefore the 
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compromise, even if honestly entered into by Lala Devi Dat on be- 
half of the company, is not binding on the official liquidators ? 


It may be stated at the outset that it was originally thought 
expedient to try the first two issues together and the third and fourth 
issues also together but after the decision of the issues Noa. 1 and 2. 
But in the course of the argument it became abundantly clear that 
the main question between the parties was involved in the issue No. 
4. The question of law involved in it was argued thoroughly 
before me and I have decided to record my finding on this 
issue as well. Dr. Katju has intimated to the court that he reserves 
his right to re-argue the issue No. 4 in the light of such further 
evidence as may be adduced in the course of the trial of issue No. 3. 


FINDINGS. 


Issue No, I.— The record of the suit filed in Ludhiana is before the 
court. The documents and the orders on this record bave been freely 
referred to by the parties. They have assured the court that they 
would obtain necessary copies from the file and put them on the 
record of this court, so that when the file of suit No. 2 of 1926 of 
the court of Ludhiana is sent back, the record of the present pro- 
ceedings of this court may still be complete. The claim of the firm 
of Brij Lal, Jagannath shows that they made mainly two statements 
in order that the Ludhiana court might have jurisdiction to try the 


` suit. They alleged that before the contract of the 23rd of December, 


I925 was entered into at Cawnpore there was a previous corres- 
pondence by letter as to the contract and tbe preliminary offers 
made from Cawnpore by the company were accepted by the claimants 
at Jagraon and Ludhiana and that therefore the Ludhiana court had 
jurisdiction. They also said that the contract on foot of which the 
rate of commission to be allowed to the firm was increased was also 
completed at Ludhiana, having been carried on through correspond- 
ence. They also said that a part of the business of agency was 
carried on within the jurisdiction of the court at Ludhiana and for 
that.reason also the Ludhiana court had jurisdiction. As regards 
the allegation that negotiations as to the agency and the allegation 
as regards negofiations to increase the rate of commission, there is 
no evidence on the record to support them. Indeed, such evidence 
as there is negatives the claimants’ allegations. There, however, 
remains the fact that a part of the cause of action of the claimants 
arose within local limits of the jurisdiction of the court at Ludhiana. 
According to the terms of the agency goods were to be sold at 
Jagraon and Ludhiana, among other places, and if auy loss was 
suffered by the claimants owing to the company’s default, the loss 
was undoubtedly suffered within the Jocal limits of the jurisdiction 
of the Ludhiana court. Under section 20 of the Civil Procedure 
Code a suit may be mstituted in any court within the local limits of 
‘whose jurisdiction the cause of action, wholly or in part, arose. A 
cause of action is the bondle or sum-total of all the facts that it is 


s 
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necessary to allege and prove for the success of the claimants. In 
this case the claimants had to plead in order to recover damages, not 


only that there ia a breach on the part of the company of the con- : 


tract at Cawnpore but also the fact that loss was suffered by them 
at Ludhiana. A mere breach on the part of a company would not 
give the claimants a right to recover damage unless damages was 
suffered. In the circumstances, in my opinion, Ludhiana court 
had jurisdiction to try the case. This issue is decided in the claim- 
ants’ favour. 


Issue No. 2.-This issue was based on the view that the judg- 
ment obtained by the firm of Brij Lal, Jagannath would be conclusive 
unless it was established that the decree was obtained against the 
company under one of the circumstances mentioned in section 44 
of the Indian Evidence Act. The real question, however, is not this 
but is involved in issue No. 4. To resume, however, this issue was 
raised and Dr. Katju representing the official liquidators explained 
how fraud was committed by tbe claimants and how on foot of such 
fraud they obtained the decree. In sepplying the particulars Dr. 
Katju said: “The case was a false ope, except as to the claim for 
deposit and its interest. The allegations as to compromise were 
false and perjured evidence was obtained to satisfy the court that 
the compromise had been arrived at’. It seems to meto be 
abundantly clear that the fraud which would vitiatea judgment 
of the ‘court cannot be-a fraud. of the kind alleged by the 
official liquidators. The entire claim of the firm of Brij Lal, 
Jagannath was not a false one, admittedly part of it was genuine 
and is not contested. No doubt the claimants claimed Rs 73,000 
and odd as damages It may be that they were not entitled to 
this amount at all; but they' pleaded a compromise between 
the parties and the court after hearing such evidence as was 
produced before it was recorded by the commissioner, decided in 
favour of the claimants. The company had an opportunity to 
contest the suit but they failed to do so. It may be that there 
were good reasons for their failure but that would not constitute 
fraud and would not vitiate the decree. What bappened was this: 
the suit being instituted on the 23rd of December, 1925, 24th of 
February, 19:6 was fixed for final disposal. I may parenthetically 
remark that for the disposal of a big suit like this the fixing of a date 
for final disposal was not justified. On the 24th of February, 1926 
none of the three defendants appeared. These defendants were, the 
compeny as represented by Lala Devi Dat, the managing directors, 
Mr, Mettam, the manager, and Lala Basdeo, the adopted son of Lala 
Devi Dat. A notice to show cause why an attachment before 
judgment should not issue was also issued along with the summonses 
in the case, and was served on the manager of the company Mr. 
Mettam. On the 24th February an application was made on behalf 
of one Mahabér Prasad, who professed to be a general agent, on behalf 
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of the company. He asked for time. The Court found that the 
power of attorney was not in order and Mahabir Prasad bad no 
locus standi. The plaintiffs made an application stating that a com- 
promise had been arrived at between the parties and according to it 
the suit was to stand decreed at the sum of Rs. 60,000. They 
prayed that the compromise might be recorded and, if necessary, 
evidence might be taken in proof of the compromise. The court 
found that the defendants were absent and it accordingly directed 
the appearance of the defendants in person and fixed 3rd of March, 
1926 for the purpose. On that date the defendants were again 
absent. It was stated on their behalf that Lala Devi Dat was too 
ill to come and that Basdeo was a minor. The court disregarded 
all these allegations, decided to proceed ex parte and appointed a 
commissioney to record evidence as to the compromise and fixed. 10th 
of March, 1926 for the disposal of the case. A pleader, who was 
appointed the commissionor, came down to Cawnpore, recorded the 
evidence of certain witnesses and submitted the deposition and 
his report to the Ludhiana court. On the roth of March, 1926 
the court being satistied that the compromise had been really entered 
into, decreed the suit in terms'of it.. On that date Mahabir Prasad, 
now armed with a fresh power of attorney, made two applications. 
One purported to ask for the setting aside of the ex parte order 
recorded on the 3rd of March, 1926. The second application was, 
evidently, filed after the decree had been passed and it asked for the 
setting aside df the "ex parte” decree. It would not be necessary to 
pursue in detail the course that the latter application took. It will 
be sufficient to say that, when it ultimately came to be heard, the 
company had been ordered to be wound up and Lala Devi Dat did 
not appear to pursue his application on behalf of the company. The 
official liquidators applied by post and also through counsel for time 
to prosecute the application. They wanted time because they were 
entirely new on the scene and wanted time to acquaint themselves 
with the facts. The learned Subordinate Judge was of opinion that 
the company having gone into liquidation it was no longer necessary 
for him to hearthe application of Devi Dat and he referred the 
plaintiffs who were successful in his court to seek relief before the 
company court, 

From the above facts it will be abundantly clear that no fraud of 
any kind was exercised by the plaintiffs ; at any rate no such fraud as 
would vitiate the decree. I decide the issue against the GER 
liquidators and in favour of the claimants. 


Issue No. 4 —1 have already stated above that I propose to decide 


the issue No. 4 at once although Dr. Katju, on behalf of the official 
liquidators, states that he reserves his right to re-argue the issue 


. when evidence is taken on issue No 3. 


e The whole question that really arises in this.case 1s whether the 
decree obtained by the firm of “Brij Lal, Jagannath is conclusive 


, 
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as to their title to damages and to the amount thereof, or whether 
the official liquidators can put the decree aside and call upon the 
claimants to establish their claim before them. The law on the point 
seems to me to be abundantly clear both on principle and on authority. 


The company in this case must be and has been throughout 
treated as an insolvent company. There can be no doubt that it 
was in an insolvent condition and was unable to pay its debts which 
amounted to nearly Rs. 10,00,000. The winding up order was 
obtained by a firm of creditors, Messrs. Moti Lal Ram Kumar, 
whose claims amounted to over Rs. 3,00,000. Frantic efforts were 
made on behalf of Lala Devi Dat, the managing director, to obtain 
financial assistance, to tide over the difficulty but he failed. The 
premises of the company and the machinery were all mortgaged to 
the Imperial Bank of India There can, therefore, be no doubt 
that this was a case of an insolvent company. The case of an m- 
solvent company and the case of an individual who is declared an 
insolvent are on the same, footing, in the eye of thelaw. The 
official receiver, in the case of a person, who is adjudged an insolvent, 
the trustee -in bankruptcy, as he is called in England, and the 
official liquidator of an insolvent compahy stand on the same footing. 
They are not the representatives of the insolvent, the individual or 
the company. On the one hand they represent the estate of the 
insolvent, on the other hand they represent the intereat of the whole 

‘body of creditors. The duty of the trustee in bankruptcy or the 
official liquidator is to distribute the assets of the insolvent, in- 
dividual or the company, among -such of their creditors as have a 
just claim. Such being the case, the decree that may be valid and 
binding on the insolvent is not, necessarily, valid or. binding against 
the trustee in bankruptcy or the official liquidator. It is necessary 
to elaborate the point. I will quote the provisions of the law before 
further discussing the question. Under section 229 of the Indian 
Companies’ Act.of 1913, “In the winding up of an insolvent com- 
pany the same rule shall prevail and be observed with regard to 
the respective rights of secured and unsecured creditors and to 
debts provable, etc., etc., as are in force for the time being under the 
law of insolvency with respect to the estates of persons adjudged 
insolyent....” Under section 34 (2) of the Provincial Insolvency 
Act “ All debts and liabilities to which the debtor is subject when 
he is adjudged an insolvent....shall be deemed to be debts 
provable under this Act” It is clear the debts have to be ‘ proved’ 
by claimants before they can expect to be entered in the schedule 
of créditors The proceedings in liquidation and the proceedings 
in insolvency are entirely in the nature of equitable proceedings. A 
company or an individual is unable to pay its or his debts, the matter 
is brought before the court, the court takes possession of the assets 
of the insolvent party and directs that all the creditors should be 
treated justly and equitably. Such being the jurisdiction of thé 
court, it stands clear to reason that nobody has a right to claim 
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more than is justifiably due to him, on the mere ground . that the 
insolvent, the individual or the representatives of the insólvent 
company had agreed to pay to the claimant more than what was 
justly and properly due to him. Nobody, on either side, has really 
contested this proposition of law which has received the support of 
eminent jurists, as I shall presently show. The whole question 
is whether the decree is to be received as conclusive evidence of the 
liability of the company or whether it is open to the official liquidators 
to say that they would not listen to the decree but would ask the 
claimants in the present case to adduce evidence as to the truth of 
their claim. On the principle enunciated, it seems to me to be 
abundantly clear that the decree cannot be conclusive. The decree 
may be binding on the company and anybody, representing the 
company, may be bound by it But the official liquidators are not 
the company nor the representatives of the company. They may 
very well say “ It is true that the decree is binding on the company 
and Lala Devi Dat by his compromise could bind the company, 
but, in the circumstances of this particular case, we shall not look 
into the decree and treat itas a conclusive evidence of your right 
to receive damages to the sum» of Rs. 33,000." On the authorities, 
which I shall quote presently, it seems that the decree 13 not binding 
in certain cases, though it may be binding in others. The principle 
seems to be this. : 

Where there has been a genuine contest between a claimant or 
& creditor on the one hand and an individual who is subsequently 
declared an insolvent or a company which goes into liquidation 
later on and the parties have fought out the case, dona fide, it should 
not be open to the receiver or the official liquidafor to reopen the 
case and to have, as it were, a fresh trial of strength. The reason 
is obvious. The court has applied its mind. The parties have 
adduced their evidence. Such being the case, it would be a matter 
of extreme regret if a dona fide trial should be set aside on the 
sole ground that the receiver or the official liquidator is not bound 
by the decree. But, on the other hand, where the decree rests 
on something less' tban a real trial on the merits of the case, the 
question would arise whether receiver or the official liquidator 
would not be justified in putting the decree aside and asking for 
what has been called the “consideration for the judgment’. Where 
a judgment is obtained on the confession of the insolvent, it has 
been held that it is open to the trustee in bankruptcy to set apart 
the decree and to ask for proof of the claim. The reason is glear 
again. The admission of the insolvent may be binding on him, 
but it would not furnish proper proof of the correctness of the 
claim, to a party, who is not bound by the admission. In this 
particular case before me the decree does not stand at anything 
higher than an admission on the part of Lala Devi Dat that damages . 
fre really payable to the claimants and that the total amount should 
be at the figure of Ks. 33,000 and odd. There been no 


vor. Xxv] , HIGH COURT 457 


trial by a court of justice of the case and the official liquidators 
who have to distribute the assets of the company equitably, may 
very well say “There is no doubt about the admission of Lala 
Devi Dat as to the justness of the claim, but we' wil not accept 
that admission and we call upon you, the firm of Brij Lal J 
to show to us that your -claim is just and equitable’. It has 
been repeatedly remarked that for many purposes (except its 
binding character on the parties) a compromise decree does’ not 
stand at a higher level than a. private agreentent between the 
parties. This remark is true undoubtedly. Under section 34(2) 
of the Provincial Insolvency Act, all such debts are provable as 
accrued due before a person was adjudicated insolvent as also all 
such other debts. to which the insolvent may become subject by 
reason of any obligation incurred defore the date of such adjudication. 
In this case the winding-up order, although passed in June 1926, 
relates back to the 7th of January, 1926, when the application for 
winding-up was made (see- section 168 of the Companies’ Act). 
The Company, therefore, was adjudged insolvent, asit were, with 
- effect from the 7th of January, 1926. In the circumstances, only 
such debts are provable against the cofnpany as accrued due before 
the 7th of January, 1926 and such other debts as became payable 
owing to liabilities incurred before the 7th of January, 1926. It 
follows that any liability that was incurred after the 7th of January, 
1926 cannot be treated as creating a debt provable under sub- 
section 2 of Section 34 of the Provincial Insolvency Act. The 
result would be that while no harm would be done to the claimants’ 
claim, as it stood on the date of the institution: of their suit, it is 
not open to them to prove the contract (the compromise) on foot 
of which the decree was made on the roth of March, 1926. On 
principle and on statute law, therefore, the claimants cannot ask 
the decree in their favour to be treated as conclusive. 


A large number of cases has been cited and .discussed before 
me. I would not discuss all of them in this judgment, I will 
content myself with discussing justa few of the more important 
cages. < . 

One of the oldest and leading cases and often quoted is the case 
of ex parte Kibble, in re Onslow(*). -It was held in that case that 
the court of bankruptcy could look into the ‘consideration for the 
judgment’. In this case an infant, before the passing of the Infants" 
Relief Act of 1874, gave a bill of exchange, payable after his 
majoráy, to a jeweller in payment for Jewellery. After his majority 
and after the Act came into operation, the creditor obtained judg- 
ment by default against him in an action on the bill of exchange 
and then took out a debtor's summons, and, on his failing to comply 
with it, filed a petition for adjudication against him. The question 
arose whether the applicant was such a creditor as was entitled, 

* 1) [1875] 17 Chan. Div., App. Cas., 373. 
58 - 
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. to obtain an order of adjudication. The creditor relied on the 
judgment he bad obtained; but it was held that the court in bank- 
ruptcy was entitled to “ look into the consideration for the judg- 
ment”. Sir W. M. James Lord Justice said : 


" T4 ia the settled rule of the court of bankruptcy, on which 
we have always acted, that the court of bankruptcy can enquire 
into the consideration for a judgment debt. ‘There are obviously 
strong :easons for fhis because fhe object of the bankruptcy laws 
is to procure the distribution of a debtor's goods among his 
just creditors. 1f.a judgment were conclusive a man might allow 
any number of judgments to be obtained by default against him 
be his friends or relations without any debt being due on them 
‘at all; it is, therefore, necessary that the consideration of the 
judgment should be liable to investigation ”’ 

The italics are mine. 

This, as I said, is one of the leading cases on the point. This 
case was decided in 1875, but as late as in 1907 it was-found to 
possess its full vigour 


In the case of in re Van Lawn, ex "peri Chatteriom (+) the ` 
head-note runs as follows: ° 


"No judgment recovered against ihe bankrupt, no covenant - 
for payment given by or account stated with him, can deprive 
the trustee in bankruptcy of his right and duty to investigate 
the nature and grounds of the claim made against the bankrupt's 
estate ; the trustee is, therefore, entitled to go behind these forms 
and to require satisfactory evidence that the debt on which the 
proof is founded is a real debt". 


In this case the question arose whether the trustee in 
bankruptcy could go behind a mortgage and settled accounts by 
requiring particulars and vouchers before admitting the proof of 
the amount claimed. (By analogy the question in this case is 
whether itis open to the official liquidators to go behind the con- 
tract, between Lala Devi Dat and the claimant firm in the shape 
of the compromise, by requiring particulars and vouchers before 
admitting the proof of the amount claimed). Cozens Hardy, Master 
of Rolls, at p. 26, delivered himself as follows :— 


“The trustee says ' you are a person who comes in to prove a 
debt. It is my duty to see that this bankrupt's assets are distri- 
buted amongst those who are justly, legally and properly creditors 
of the estate. In order to enable me to do my duty, I ask you 
to furnish me with such information as will. enable me to do 

- that which lam told todo by rule 22 in the second schedule 
g to the Act, to examine every proof and grounds of the debt. ” 
At another place, the learned Master of Rolls quoted from the 
judgment under appeal of Bigham, J. as follows :— 
- "The trustee's right and duty, when examining a proof for 
the purpose of admitting or rejecting it, is to reqyire some satis- 
(1) [1907] 2 K. B. Div., 23. 
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factory evidence that the debt on which the proof is founded 
is a real debt. No judgment recovered against the bankruft, no 
covenant given by or account stated with him, can deprive the 
trustee of this right. He is entitled» to go behind such forms 
to get at the «ruth. and the estoppel to which the bankrupt may 
have subjected himself will not prevail against him " 
~ The great authority on Company Law, vis, Lord Justice 
Buckley, agreed with his judgment and remarked (see p.31) as 
follows :— 
“Itis well settled that the court can enquire into the con- 
- sideration for a judgment debt. A courageous argument has 
been adressed to us that a debt which has not resulted in a 
judgment stands upon: a more firm basis than a debt which has. 
'Ihe mere statement of that proposition occasions surprise. I 
do not think it is true. Whether the creditor alleges that there 
has resulted and that he relies upon an account stated, or a 
covenant entered into by the debtor, or a judgment which he 
has obtained, the principle, I apprehend, is exactly the same, 
and is this that the trustee is not the person who has stated the 
account, is not the covenanter, is not the judgment-debtor, 
but is entitled to say ‘it is my business to see that those. who 
seek to rank against this estate are persons who are really 
creditors of that estate.’ If there be a judgment it is mot necessary 
fo show fraud or collusion. It is sufficient, in the language 
of Lord Esher, to show miscarriage of justice—that is to say, 
that for some good reason there ought not to have been a 
judgment. Exactly the same, I think, is true of an account 
stated or of a covenant". — - 
In the case of in re Fraser, ex Je Central Bank of London. 
(*) the head-note is as follows :— 

"Upon the hearing of a creditor's petition for a receiving 
order against a judgment-debtor, the court of bankruptcy has 
power, atthe instance of the debtor himself, to go behind the 
judgment and to enquire into the validity of the debt, even 
though the debtor has previously applied in the action to set 
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aside the judgment, and his application bas been refused, and . 


the refusal- affirmed by the court of appeal". , 

To some extent the facts of this case and the facts of Mis cie 
before me are similar. John Fraser was a debtor, against whom 
the Central Bank of London presented a bankruptcy .petition. The 
judgment was obtained by the bank against a partnership firm and 
against John Fraser as one of the partners. John Fraser applied to 
“get qside the judgment as against him and to allow him to defend 
the action. The court refused hia prayer and an appeal failed. The 
failure of the application and the appeal was on the ground of delay 
and on some other grounds. On these facts Lord Esher, Master 
of Rolls, said :— 


“ As a matter of law the judgment, therefore, stands as a good — 


Judgment against John Fraser and it, cannot be questioned by 
(1) [18912] 2 Q: B. Div., 633. 
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him in any couit, except the court of bankruptcy. But when it 
18 sought to obtain a feceiving order against him in respect of 
the judgment debt, the court of bankiuptcy has to exercise its 
discretion. and for the exercise of that discretion one rule of con- 
duct is to be found in section 7 of the Bankruptcy Act, 1883, 
which provides, by sub-section 3 that if the court is not satisfied 
with the proof of the petitioning creditor's debt, oro[ the act 
of bankruptcy, etc., etc., the court may dismiss the petition. The 
question is whether the Registrar had nota discretion under 
section 7 and whether he has righily exercised that discretion. 
The mere fact that there is a judgment foi the debt does not 
prevent the Registrar from saying that there is no good. petition- 
ing creditor's debt. The court of bankruptcy can go behind the 
judgment, and can enquire whether, notwithstanding the judgment, 
there was a good debts ssissiieserme iadan may enquiie, even 
at the Instance of the debtor, whether there is any ground for 
making a receiving order". 
Imay point out that in the Indian law the corresponding section 
to section 7 of the Bankruptcy Act of 1883 is section 25 of the 
Provincial Insolvency Act of 1920. Under this rule of law the 
petitioner must satisfy the court with proof of his right to present 
the petition. In the same case Lord Justice Kay said as follows :— 
“It is old law in bankruptcy that, neither upon an attempt to 
prove a debt, nor upon a petition for an adjudication of bank- 
ruptcy or a receiving order against a debtor, isa judgment against ' 
him for the debt conclusive. In ex parte Bryant, Lord Eldon 
said ‘Proof upon a judgment will not stand merely upon that, 
if there is not a debt due in truth and reality, for which the 
consideration must be looked to.’ Can this judgment be treated 
as conclusive in bankruptcy because the debtor has unsuccess- 
fully attempted to set it aside? I think not, and I cannot see 
how the matter is any more res fudtcata because there has been 
an unsuccessful appeal to this court". 
The same view was taken in the case of ex parte Lennox, tm re 
Lennox (^). 


In the case of im re Flatau, ex parte Scotch Whisky Distillers 
Ltd. (*) relied' on by Mr. O'Conor, the case of ex parte Lennox 
quoted above was distinguished. It was held thatas a matter of 
course the court of bankruptcy willnot enquire into the validity 
ofa judgment debt, but only when there is evidence that the 
judgment wag obtained by fraud or collusion or when there has 
been some miscarrige of justice. In this case the judgment, was ` 
obtained after a trial of the action by, Mathew, J. with a jury. ° The 
act of bankruptcy alleged was non-compliance with a bankruptcy 
notice in respect of the judgment debt. The question arose whe- 
ther, in the circumstances, it was open to the debtor to impeach 
the judgment and call upon the Registrar to go bebind the judgment 
nd to look into the consideration of it Lord Esher, Master of 

(1) [1885] 16 Q. B. Div., 315. (2) [1888] 23 Q. B Div., 83. 
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Rolls, was of opinion that, $3» the circumstances of the case, 
- it Was not open to the judgment-debtor to go behind the judgment. 
He delivered himself as follows at p. 85 :— 


" Another point was taken—s., that although an action has 

been tried by the proper tribunal, a Judge alone or a Judge with 

a Jury, and definite issues have been thoroughly tried out, and 
decided against the debtor, and judgment has been given against 

him. accordingly, he against whom the judgment has thus been 
given, without his being able to suggest that there was any mis- 
carriage of justice of the trial, is entitled to go into the court 

of bankruptcy, and, even though he has appealed against the 
judgment, assert that the action was not properly tried, and say 

to the Registrar, you must try every one of the issues over again 

d upon the same evidence if I choose, or upon new evidence, and 
you have no discretion in this matter. It is not necessary now 
torepeat that when an 1ssue has been determined in any other 
court, if evidence 1s brought before the court of bankruptcy of 
circdmstances tending to show that there has been fraud, or 
collusion, or miscarriage of justice, the court of bankruptcy 

has powe: to go behind the judgment and to enquire into the 
validity of the debt. But that the court of bankruptcy is bound 

in every case as a matter of course to go behind the judgment 
is a preposterous proposition." à 

In discussing the principle, I have already stated that where a 
judgment has been obtained, after a trial of issues by a court, where 
there has been a dona fide litigation, the trustee in bankruptcy or 
the official liquidatór, in the case of an insolvent company, will not 
ordinarily go behind the judgment and try to look into the consider- 
ation for the same. The reason is clear. The matter has been 
already threshed out between the parties and there is no reason to 
suppose that the judgment has not been fairly obtained. But where 
there are circumstances justifying the trustee in bankruptcy or 
the official liquidator to doubt the dona fides of the judgment or there 
are circumstances to show that there has been a miscarriage of 
justice, it would be open to -them to call for fresb proof of the 
claim. The case under discussion therefore is clearly distinguish- 
able from the case before me. In discussing the facts, I shall 
presently show that the judgment was given under circumstances 
which should not bind the hands of the official liquidators. 


In the case of in se Hawkins, ex parte Troup (*) the petition- 
ing creditor relied on a compromise decree. The question arose 
whether a decree, as it stood, was good enough to entitle the petition- 
ing creditor to an order of adjudication or whether the bankruptcy 
court had the power to reject the judgment and to enquire into the 
transactions leading up to the compromise and the judgment. There 
was a difference of opinion and the learned Judge of the court of 
appeal decided against the petitioning credito in the majority of 
two to one. „Lord Justice Righy's was the dissentient judgment* 

G) [1895] 1 Q. B. Div., 404. 
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and Mr. O'Conor relied upon the same. I have discussed the 
principles and I have quoted authorities. After that, Ido not 
think it is necessary for me to discuss the remarks of Lord Justice 
Righy in detail. It is sufficient to say that a judgment would 
always give a Prisa facie proof of a debt Itis only when there 
are circumstances casting doubt on the correctness of the debt, as 
proved by the judgment, that the judgment may be set apart and 
independent proof may be called for. There may be cases, there- 
fore, where the compromise was entered into under circumstances 
which stand.unimpeacbed and, in such cases, the compromise decree 
may furnish conclusive proof of the debt. 


The law standing as indicated above, I have to enquire whether 
the officia] liquidators were bound to accept the judgment as con- 
clusive in favour of the claimants or whether they were justified in 
going behind the judgment and in asking for proof of the “ con- 
sideration for the judgment". On behalf of the official liquidators, 
Lala Devi Dat has been examined and on behalf of the claimants 
Lala Brij Lal. Lala Devi Dat, it appears, holds roughly 3-4ths of 
the capital of the company and is, therefore, a person vitally in- 
terested in its welfare. Lala'Brij Lal is one of the two members 
forming the firn of Brij Lal, Jagannath. It appears from the 
statement of Lala Devi Dat and from the statement of Lala Brij 
Lal, as elicited in cross-examination, that after the agreement of 
the 26th of December, 1923 was entered into, a considerable amount 
of business was carried on by the claimants in the company's sugar 
in Ludhiana and other places in the Punjab. Goods worth between 
six and ten lakhs of rupees were sold by the claimants. In April 
1925 Lala Brij Lal was at Cawnpore and he received a cheque of 
Rs. 4,000 and odd. According to the company’s books, this pay- 
ment was made in full satisfaction of Lala Brij Lal’s claim up to 
that date, But Lala Brij Lal says that he-took the money under 
protest and that he claimed that more was due to him. It, however, 
does not appear that he ever gave anything in writing, by way of 
notice of demand to the company, to express that protest. Again, 
we find that as a result of some conversation between Lala Devi 
Dat and Lala Brij Lal, the remuneration of agents was increased 
from 1% to 14%. The letter, then written, ia* on the file of 
the Ludhiana case and is dated i4th April, 1925. It says that 
the company were pleased with the manner in which their agents 
had been carrying on tbeir business and were pleased to grant an 
increase in the rate of commission and were further pleased to 
grant, by way of office expense, a sum of Rs 60 per mensem. 
These transactions would go toshow that up to April 1925 there 
were no serious disputes between the parties. Suddenly we find 
that on the ist of July, 1925 a notice was sent by the claimants to 
the company demanding a return of their deposit, interest thereon 
*and the large amount of Rs. 73,000 as damages. A reply was 
sent by the company ; ‘Lala Brij Lal would not admit that a reply 


VOL. XXY] HIGH COURT 463 


was received by him.- He was obliged to make a non-committal 
sort of reply that the company’s reply to his notice may have been 
received in his office at Ludhiana but he never saw it. Six months 
later, we find that the suit is instituted. The plaint is a curious 
document. It does not show how the large claim of Rs. 73,000 as. 
damages is made up. Various allegations of breach of covenant are 
made against the company but there is no indication given as to 
how the amount claimed as damages was arrived at Lala Brij Lal 
admits that before the institution of the suit he had come to know 
that the company was in an embarrassed condition. He had been 
applied to, on behalf of Lala Devi Dat, to render pecuniary 
assistance to the company. The father of Jagannath, the partner of 
Lala Brij Lal, is a respectable and rich man and- according to Lala 
Devi Dat, is reputed to possess a huge amount of wealth He is 
the well known gentleman, Lala Ralla Ram, C. I. E, the late 


Engineer of the E. B. Railway. Lala Devi Dat expected that Lala ` 


Brij Lal would .be able to pay off the debts of the company and to 
employ several lakhs of rupees in the working of it, so that the 
company would do business and pay off "Lala Brij Lal’s debts 
gradually. Lala Brij Lal admits that when he was approached for 
financial help, he went to Cawnpore and the matter was discussed 
between him and Lala Devi Dat Lala Brij Lal had instituted two 


suits against Lala Devi Dat, one was the suit against the company ` 


in Ludhiana and the other was a suit against Lala Devi Dat and his 
son personally in the Karachi court. The latter was for Rs. 13,000. 
But there was another sum of Rs. 12,000 due to Lala Brij Lal, but 
this sum was not yet fallen due. The evidence of Lala Brij Lal, as 
elicited in cross-examination, shows that Lala Devi Dat was making 
frantic efforts to raise money to avoid the company going into liquida- 
tion and was entirely in the hands of Lala Brij Lal for the time being. 
Lala Brij Lal had given him hopes of assistance, It is, in these 
circumstances, that it is said that Lala Devi Dat agreed that the 
claimants’ suit should be decreed for the sum of Rs. 60,000. . Lala 
Brij Lal was questioned as to the manner in which the sum of 
Rs. 60,000 was arrived at. According to him, when the compro- 
mise was discussed, Lala Brij Lal possessed no document upon 
or about him but a copy of his plaint. In arriving at the figure 
of Rs. 33,000, damages payable by the company, the different heads 
of the claim were not examined. All that was done was something 
like this. Lala Brij Lal said that a lakh of rupees was due to 
him ; gala Devi Dat said, ‘ well I would pay nothing beyond the 
deposit money and interest’. Lala Brij Lal came down, say, to 
the sum of Rs. 30,000. Lala Devi Dat went up in his offer and 
offered, say Rs. 40,000. Thus haggling went on til the amount 
of Rs. 60,000 was arrived at. Even if this be the truth and the 
whole truth, it is perfectly clear that so far as the company was 
concerned the compromise was not arrived at under circumstances 
which should bind the hands of the officia liquidators. If Lala 
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Devi Dat had scrutinised the heads under which the claim for 
damages were made and if he had found and believed that it _ 
was a just claim ‘properly arrived at, it might have been argued 
with some strength, that Lala Devi Dat having discussed the 
matter found the proper figures in favour of the claimants and 
the compromise should be accepted by the official liquidators. But 
nothing like that happened With the winding up case hang- 
ing over his head like the sword of Damocles, with the assurance 
of help from Lala Brij Lal, with the suit at Karachi pending 
against him, it is said that Lala Devi Dat somehow or other 
succeeded in reducing Lala Brij Lal’s claim to the sum of 
Rs. 60,000 and that, /Aerefore, the compromise should bind the 
official liquidators. This is an impossible proposition and I am 
not able to accept it Lala Brij Lal had admitted that whenever 
the company made a mistake in debiting Lala Brij Lal with even 
small sums of money, he protested. Yet he was able to give up 


` Rs. 40,000 out of what he calls his Goma fide and, just claim for . 


damages to a amount of ,Rs. 73,000. He said that he gave up 
this large portion of his claim because he knew that the company 


“were in financial difficulties and Lala Devi Dats condition was no 


better and that it was out of good fellow feeling that he did so. 
This explanation will not hold water. On the fact of circumstances, 
the claim, even if partially correct, was a highly exaggerated 
one and the compromise was arrived at, if one was at all arrived 
at, under circumstances which would go to show that Lala Devi 
Dat was nota free agent, and, at any rate, was not looking to the 
interest of the company, as a man at arm's length towards the 
claimants If Lala Devi Dat agreed to the terms of the compro- 
mise in the hope that by sacrificing a few thousand rupees in 
favour of the claimants, he would be' able to reconstruct the com- 
pany and to save it from the dire disaster of liquidation, it cannot 
be said that the consent was freely given, when, as a matter of fact, 
the claimants rendered no assistance to the reconstruction of the 
company. 

For the foregoing reasons of fact and law (see pp. 14 and r5 
of this judgment), I am clearly of opinion tbat there are circum- 
stances which thoroughly justified the official liquidators in rejecting 
the claim of the firm of Brij Lal, Jagannath as based on the 
compromise decree and to call upon them to submit fresh proofs of 
their claim. 

The result of these findings would be that the firm of' Brip Lal, 
Jagannath would be entitled to adduce fresh evidence of the amount 
of damage actually suffered by them. 

On the question of damage, Dr. Katju for the official liquidators. 
and Mr.: O'Conor on behalf of the claimants have agreed that there 

eare not sufficient pleadings on the record. The plaint of the 
claimants, as already ‘remarked, is a meagre docunfent, inspite of 
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its length, and does not state clearly on what grounds the claim has 
been based. Before the issue No. 3 is tried by this court, the 
claimants should file a written statement describing how the amount 
of the claim has been arrived at, so that the official liquidators may 
be ina position to see if any and what portion of the claim is just 
and should be admitted by them. This procedure would be n 

in the interest of the ies and would serve to save the time of 
the court. Of co the result of the decree being put aside is 
this, that the claimants would be entitled, if they so choose, to claim 
and prove the entire amount of damages as originally claimed by 
them. It will be, therefore, for them to state whether they maintain 
their claim for damages at the reduced figure arrived at by the com- 
promise or they would go back to the original figure of Rs. 73,000 
and odd. i 


I direct the claimants to file a written statement furnishing 
particulars of the damages claimed by them. I grant three weeks’ 
time for this purpose. The written statement must be filed on or 
before the 6th of April and the official diquidators will be furnished 
with a copy of the same on or before the said date. The official 
liquidators will have three weeks to filea reply which must be filed 
on or before the 27th of April and a copy of it must be furnished 


to the counsel fot the claimants. The two written statements will - 


then be put before the court on the 29th of April for such orders as 
may be called for. ; 


The question of costs is reserved till the final disposal of the 
proceedings. Mr. Haribans Sahai expresses the wish of his clients 
that they may be paid the amount which the official liquidators were 
prepared to allow to them, without prejudice to his clients’ claim for 
more. There seems to be no difficulty in this. I direct the 
official liquidators to pay the claimants the sum of Rs. 25,000 in part 
payment. 

The parties have referred to many documents on the file of the 
Ludhiana court. Certified copies of those documents must be obtained 
quickly and placed on the record and these proceedings. If this is 
not done, those documents will not be treated as evidence. 

The claimants, if they wish to adduce any further documents in 
support of their claim, must do so along with their written statements. 
If they fail to file such documents as may be in their possession or 
power and if they fail to mention in a list, to be furnished along with 
the written statement, such documents as they may rely upon but 
which are not in their possession or power, they will not be allowed 
to rely on such documents later on. Similarly, the official liquidators, 
when filing their written statement, will produce in court such 
documents as they rely on and are in their possession or power. 
They will also file a list of such documents on which they rely and 
which are not in their possession or power. If they fail to do so they 
will not be entitled either to produce them or to rely on them later on. 
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MUHAMMAD SIDDIQ AND ANOTHER (Plaintiffs) 
. Versus ` 
SHAHAB-UD-DIN AND ANOTHER (Defendants) .* 
Aokammedan Lutw—Marriage of a minor songy Father's consent-— Dower 
debi, payment of — Liability, question of. 

Under the Mohammedan Law the guardian of a minor bride- 
groom is not liable for the payment of dower debt simply because 
he arranged the marriage and gave his consent. 

SECOND APPEAL from a decree of E. THURSTON ESQ., Dis- 
trict Judge of Budaun, confirming a decree of PANDIT PRAN NATH 
AGA, Muns# of East Budaun. 


Akhtar Husain Khan and A. M. Khwaja, for the appellants 
Mushtag Ahmad, for the respondents. 
The judgment of the Court was delivered by 


DALAL, J.—The parents and heirs of a deceased wife sued the 
deceased’s husband and the husband's father for recovery of their : 
share of the dower debt The suit was decreed against the son 
alone who does not appear to own any property. The plaintiffs have 
come here in second appeal to obtain a decree against the father. 
Both the Subordinate Courts have held itas a finding of fact that 
the father was not a surety for the payment of the debtat the time 
of the marriage. The husband was a minor at the date of the mar- 
riage, which was arranged by the father. The question which arises 
is whether the father by his consent to the marriage becomes a 
surety for the payment of the dower debt fixed at the time. It would 
appear from a statement in Mr. Tyabji's Principles of Mohammedan 
Law, second edition, page 179, section 104 (1) that his becoming 
such a surety would be presumed. What he says is that where the 
marriage has been contracted on behalf of a minor of the male sex 
by his guardian for marriage, the property of the minor is liable for 


„~ the dower, and, i£ he has no property, the guardian is liable to pay 


itto the wife. The statement is not very clear, but possibly it 
means that the guardian would be perpetually liable and not only 
till the minor attains the age of majority according to Mohammedan 
law, f. e, on his reaching puberty. Unless such were his opinion, 
it wil not help the appellants, because obviously the son was 
sixteen years of age at the time of the death of the plaintiffs’ 
daughter and was a major according to Mohammedan law. As 
pointed: out by the learned Judge of the lower appellate court, 
Mr. Tyabji, who asa rule gives Baillie for his authority, has not 
given any reference in support of this particular opinion of his to 


that authority. We have referred to Baillie's edition, 1875. What 


he says at page 141 is, that when a man has marriedehis infant son 
* S. A. No, 1538 of 1924 
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to a woman, and becomes his surety for the dower, and the transac- CIVIL 
tion has taken place while the father was in good health, the i» 
suretyship is valid if accepted by the woman. The conditions for | — 
the liability of the father according to this authority are his be- merid 
coming a surety, his being in good health and the acceptance by MM 
the bride. "We are of opinion that if this authority had desired to SHABAB-UD- 
lay down in accordance with the text that a father simply by giving DIN 
his consent to the marriage automatically becomes a surety for Dalai, J. 
the payment of the dower debt, he would not have laid down this 
rule of the father becoming a surety at the time of the marriage 
and the other conditions attached to the validity of such surety. It 
may be admitted that the passage from Amir Ali quoted by the 
lower appellate court is not helpful, because there the question 
considered is only of the death of the son without leaving any pro- 
perty and no statement is made as to the liability of the guardian 
who gave the consent if the son did not happen to possess any 
-property. At the same time if there had been such a tenet of 
Mohammedan law as to make a guardian of the minor bridegroom 
liable for the payment of dower debt, simply because he arranged 
the marriage and gave his consent, a statement to that effect would 
have been found in Amir Ali's book. In consideration of all these 
points we are not prepared to follow the principle of law laid down 
in section 104 of Mr. Tyabji’s book. 

- We dismiss this appeal md make no order as to costs. 


Appeal dismissed. 
MOHAMMAD KARAMAT ALI KHAN (Plaintif) civi. 
UY WE RT 
GANESHI LAL AND ANOTHER (Defendants) * Mid 
February, 24. 


Mortgage— Usufructwary smorigagee,-jeàse by, im favour of mortgagor— 
Arrangement facilitating recovery of reasonable -rdurm for money— MUEERJI, J. 
Permistbility of—Sutt by mortgagee for arrears of rent— Previous decree, ASHWORTH, 
obtained ex parte, for arrears of rest —Res judicata—Croil Procedure J. 
Code, section 11-—Applicaislity of. è : 

There is nothing in law to prevent a usufructuary mortgagee 
from entering into any arrangement which may facilitate the 
recovery of what he might consider to be a reasonable return for 
his money, by leasing out the mortgaged property to the mortgagor . 
(MUKERJI, J.). Ald, further, that in the present suit for arrears of P 
rent, a decree previously obtained ex parte operated as res judicata. x 
Baghelin v. Mathura Prasad, [1882] I. L. R, 4 All, 430 and 
Altaf Ali Khan v. Lalta Prasad, 1897] I. L. R. " 19 All., 496, 
distinguished by ASHWORTH, J., on the ground that in these cases 
the mortgagee was given two inconsistent rights, namely, to realise 
a return on his money under the mortgage and also under a 
gabuliat, and, consequently, the mortgages were construed as. 
simple ang the lease as colourable. 

*F,. A. No. 139 of 1934 
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First APPEAL from a decree of THAKUR MAHENDRA PAL 
SINGH, Assistant Collector, ist Class of Muttra. 


Narain Prasad Asthana, for the appellant. ` 


Kailas Nath Katju and Panna Lal, for the respondents: 
The following judgments were delivered : — 


MUKERJI, J.—This appeal arises out of a suit for arrears of rent 
for the years 1328 to 1330 F. under the following circumstances. 

The defendants-respondents are father and son. The defendant 
No. x as thé father of two minor sons of his and the defendant 
No. 2 as an adult son mortgaged their zemindari property to the 
appellant’s father Kunwar Latafat Ali Khan This was on the roth 
of May, 1913. The defendants alone (without the minor sons of 
the defendant No.1) executed on the same day, roth of May, 1913, 
a counterpart of a lease (gadwliat) by which they purported to take 
over the mortgaged property under a lease and agreed to pay a 
certain amount of rent. Subsequently, on the 20th of September, 
1915, the original mortgagors, father and sons, borrowed a further sum 


of money from the same mortgagee and gave a mortgagedeed. On | 


the same day, the two defendants agreed by & document to pay 
enhanced rent the amount added being the amount due as interest 
on the money subsequently borrowed. When the appellant brought 
his suit for arrears of rent, one of the pleas taken up was that the 
two transactions or rather the several transactions of mortgages and 
gabultais formed a consolidated simple mortgage and the plaintiff's 
remedy was by a suit for recovery of interest or principal and 
interest, as the case might be, and not by a suit for arrears of 
rent. 


The plaintiff put forward a plea that his father had previously 
obtained a decree for arrears of rent and that decree operated as 
res judicata. The learned Assistant Collector who heard tbe suit 
framed several issues and by a very short judgment decided that 
the several transactions formed a simple mortgage and that the 
ex parte decree could not operate as res judicata. 


In this Court it has been contended for the appellant that the 


i defence was barred as res judicata and further, on the merits, the 


suit for arrears of rent should have succeeded. 


On the first point, it was argued on behalf of the respondents 
that the question of ves fudtcata could be decided only after the 
appeal has been decided on the merits. It was urged that if the 
first suit was not cognisable by the revenue court the secon suit 
was also not cognisable by the revenue court. In my opinion this 


contention is not right. Both the suits were for arrears of rent . 


and as such both were cognisable by the revenue court. The 
defendants no doubt sought to get the suit dismissed on the plea 
hat no relation of landlord and tenant subsisted between the 
parties. This was really a question of fact. If it hd been held 


* 
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in the first suit that no such relation existed, the suit would have 
" been dismissed on the finding, but not because the suit, as brought, 
was not cognieable by the revenue court. The ez parte judgment 
of the revenue court established that the relationship of landlord 
and tenant does exist between the present parties. In my opinion 
the former judgment does operate as res judicata. 


On the merits too, I am of opinion that the appellant is entitled 
to succeed. I have already mentioned that the mortgagors and 
the lessees are not identical. The mortgagors included two minors 
while the lessees are only the adults among the mortgagors. The 
mortgagee might very: well have chosen particular persons out of 
the mortgagors as the persons to whom he would let out the 
property 


The second point to he noticed is that there is a right reserved 

by the mortgagee to eject the lessees in the case of a breach by 

' them of any of the conditions of the lease. Thus, although, to 
start with, the lease and the mortgage were to be contemporaneous, 
it was open to the mortgagee to resculd the lease and to take over 


possession of the leased property in the case of a breach of any - 


of the covenants contained in the lease. 


The third point is that the mortgage-deeds do not contain any 
stipulation by which the mortgagee could recall his money. If 
all the four transactions specified above formed but one simple 
mortgage, one would expect that the mortgagee would be entitled 
to ask for hig money and interest. But no such provision has 
been pointed out. It is clear, therefore, that the mortgage was an 
usufructuary one and nothing but an usufructuary one. That being 
so, the mortgagee was entitled to be in possession and it cannot 
be said that the lease was merely a method of recovering the 
interest and the lease should be treated as a part of the mortgage. 
There is nothing in the law which may prevent a usufructuary 
mortgagee from entering into any arrangement which might facilitate 
the recovery of what he might consider to be a reasonable return 
for his money. One of the methods usually adopted is the leasing 
out of the mortgaged property either to third parties or to .the 
mortgagor himself. 

As regards the two cases quoted in the judgment of the court 
below, they were decided on the particular documents before the 
learned Judges and I do not propose to consider the terms of 
the dpcuments considered there. 
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I would, therefore, allow the appeal, set aside the decree of 


the court below and remand the suit to it for decision on the 
merits. I would direct that the costs here and the costs in the 
court below should be costs in the cause. 


ASHWORTH, J.—I concur in the above finding. I agree with 
thereasons fér holding that a previous suit for arrears of rent 
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operated as res fsdicaíd and debarred the respondents from plead- 


ing that the relationship in the present suit of landholder and -' 


tenant did not exist. As to the second plea that the suit was bad 
because in effect it was a suit by a mortgagec for interest and not 
a suit by a land-holder for rent, it appears to me imposaible to deny 
a usufructuary mortgagee the right to lease the mortgaged land 
to the mortgagor and by 80 doing to bring what under a simple 
mortgage would have been interest into the category of rent. He 
could lease to a third party and why not to the mortgagor? In 
the decisions relied upon by the lower court Baghelin v. 
Mathura Prasad (*) and Altaf Ali Khan v. Laita Prasad 
(*) tbe facts were different. There the mortgagee was given 
a right to realise under the mortgage the whole interest on 
the mortgage loan. He was also given the’ right to realise 
this interest'as rent under acontemporaneous lease. The former 
provision was inconsistent with the latter, for it. was inconsistent 
with the mortgagee being given a right of occupation which he ' 
could pass back to the mortgagor by a lease. There could 
not have been an intention that the mortgagee should at the same 
time have a right of occupation by the mortgagee in lieu of interest ' 
and a right to interest There was thus an ambiguity in the mort- 


"gage-deeds which the courts avoided by ignoring the provisions 


as to occupation by the mortgagee, in view of the fact that the 
apparent right of occupation was contradicted by a stipulation in 
the form ofa colourable lease that the mortgagor should continue 


` occupation. The deeds were, therefore, construed as simple mort- 


gagedeeds. In the present case the right of the mortgagee to 
recover interest was confined to the contingency of the profits on 
the land realised by means of a lease to the mortgagor not reaching 
& certain amount. The mortgagee before claiming any interest 
under that mortgage would be bound to show that he had done 
everything that he could to realise profits up to the amounta atated. 
He would, thus, be bound to show that he bad taken full advantage 
of the lease given to the mortgagee. In the present case, therefore, 
the mortgagee had not only a right to sue on the lease but was 
bound to do so* The decision referred to, if rightly construed, 
appears to me to be no authority for holding that a usufructuary 
mortgagee cannot at the time of mortgage (f e., in the same trans- 
action), lease to the mortgagor the land, occupation of which is being 
transferred to him (the mortgagee) under the mortgage, or for 
holding that, where the object of the lease is merely to facilitate 
collection of what would have been interest (and not rent) if the 
mortgage had not been usufructuary, the lease will be inoperative. 
By THE CoURT.—We allow the appeal, set aside the decree 


. of the court below and remand the suit to it for disposal of the 


remaining issues. Costs here and hitherto will abide the result. 
e Appeal allowed. 
(1) [1882] I. L. R., 4 AlL, 430. (2) [1897] I. L. R., ^ro AIL, 496. 
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A T o. . n 
i ‘ 
JADUNANDAN RAI (Plaintiff). ei 
© versus : 1937 
BINDESHRI RAI AND ANOTHER (Defendants) .* February, 24. 


Agra Preemption Act, section 12, sub-section (3) — Right of preference based LINDSAY, J. 
on descent from a common ancestor—Pre-emplor mot to be removed further. SULAIMAN, J. 
than four degrees including the common ancestor. 

The right of preference on the basis of relationship consisting 
in descent from a common ancestor is strictly confined within 
the limits indicated in sub-section (3) of section xa of the Agra 
“Preemption Act; and therefore any person wishing to establish 
a right of preference under sub-section (3) must show that he is 

not further removed than four degrees from the common ancestor, ` 
and in counting the degrees it is necessary that the common 
ancestor himself should be counted as the first degree. 

The measure of four ‘degrees could not, on the language of 
sub-section (3), be applied to any relationship existing between 
the pre-emptor and the vendor. 

S. A. No. 141 of 1925, decided on 30th June, r926, referred to. 

SECOND APPEAL from a decree of BABU JoGINDRO NATH 
CHAUDARI, Subordinate Judge of Gorakhpur, confirming a decree 
of MoULVI MUHAMMAD ZAMIRUDDIN, Munsif of Bansgaon. 
- M. Walt-ullak and Shiva Prasad Sinha, for the appéllant. 
Peary Lal Banerji and Narmadeshwur Prasad Upadhiya, for oer 
the respondents. : 
The judgment of the Court was delivered by 
Linpsay, J.—The plaintiff is the appellant in this case ‘and js Lindsay, 7. 

suit for pre-emption has been dismissed. Itis not denied that the , 

plaintiff, Jadunandan, is related to the vendor, Musammat Sundra, for 

they are both descended from a common ancestor named Ram Dat. 

The plaintiff's case, however, has failed in the courts below on 

the ground that he is more than four degrees removed from the 

common ancestor according to the rule which is laid down in section 

I2 (3) of the Agra Preemption Act. A reference to the pedigree, - 

which is set out in the judgment of the trial Court, shows that the 

plaintiff is the great-great-grandsaon of Ram Dat and Musammat 

Sundra, the vendor, is the great grand-daughter of Ram Dat. ! - 
It4s by no means easy to interpret the sub-section (3) of section 

12 of the Preemption Act. But after giving the matter our best ,. 

consideration, we are of opinion that in this case the plaintiff's claim  , > 

for pre-emption must fail. 2 
It appears to us that sub-section (3) of section 12 provides for - ° 

a scheme of preference in favour of relations of the vendor, that ise ^; ` 

° *S. A. No. 1509 of 1925 ° 


J - - < 


we, A 
2 .44* 5... ^ ^" HIGH COURT . WALER 
CIVIL'^ to say, -those connected with him by descent from a common 
.ancestor. Any relation who claims preference on this ground muat, 

-— | in the first place, show that he and the vendor are descended from 
JADUNAN- 4 common ancestor. `: 


But all’ descendants, from the common ancestor are not given a 
BINDESH RI -right of preference. Under sub-section (3) the right is limited : 
Sup: itis provided clearly that no one. "removed by more than four 
` Lindsay, J. degrees including the common ancestor” shall be entitled to ` 
pre-emption as against other persons of the same class.. It seems 
to follow therefore from this that the right of preference on the .: 
basis of relationship consisting in descent from a common ancestor is 
atrictly confined within the limits indicated and therefore any person 
" who wishes to establish a right of preference under sub-section (3) 

. must show that he is not further removed than four degrees from 
the common ancestor and in counting the degrees it is necessary 
that the ‘common ancestor himself should be counted as the first 
degree. Ordinarily, perhaps, that would not be so, but we have to 
give effect to the words which we find in sub-section (3) ' 'including. 

ome the common ancestor” and therefore. we think that in estimating 
the distance of four degrees the common ancestor himself is -' 
reckoned as the first degree. Applying this principle to the 
„pedigree now before us, the calculation works out as follows :—Ram- 
"Dat first degree, Mulho second degree, Perbhu Rai third degree, 
Musammat Phulehra fourth degree and Jadunandan plaintiff fifth 
degree. Jadunandan is, therefore, more than four degrees removed . 
from Rani Dat according to the scheme of counting laid down i in sub- 
section (3) of section 12. 


It has been argued that the measure of four degrees mentioned 
in sub-section (3) of section 12 should be applied to the relationship 
between the vendor and the pre-emptor. That argument was put 
forward in an earlier case heard by the Preemption Bench, S. A. ; 
No. 141 of 1925, decided on the 3oth of June, 1926. It was held in” 

EU - that case that the measure' of four degrees could not, on the language 
i ^ of sub-section (3), be applied to any relationship existing between 


ER the pre-emptor and the vendor ; and obviously if that argument were . 
accepted, the right of preference which sub-section (3) was intended 
22 to secure would be very much restricted. It is further tb be 


noticed that in counting the degrees of relationship between the 
plaintiff pre-emptor and the vendor the common ‘ancestor would 
necessarily be included and in that case there would have been no 
,, need for the words “including the common ancestot” which aré to be die 
eus D - found in sub-section (3). 
' 'The plaintiff, therefore, was not entitled to pre-emption and the 
Rag appeal fails ae is dismissed with costs. - 
E - Appeal dismissed. - 
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MUHAMMAD ASKARI (Plaintif) n aL 
: VET SMS 2 i * 1947 
RAHMAT ULLAH AND OTHERS (Defendants) .* . March, gg. 


Mohammedan Law—Pre-emption— Several vendees—Talab-i-ishtishhad— LINDSAY, J. 
Second demand made to one only of several vendees — Effect of — Previous SULAMAN;]. 
noise of date of sale— When right to preempt mot defeated. 

Under the Mohammedan Law a preemptor can preempt the 
share of one ot several purchasers by making the demand to him 
alone. : 

The mere fact of a previous notice to the pre-emptor that the 
property was going to be sold on a certain date cannot operate 
as an estoppel or deprive him of his iight to claim pre-emption 

. after the sale has actually taken place. ^ - ` 

Where the first demand was made to all the vendees but the 
second demand was made to only gne of them, the plaintiff could 
not get the whole property but was entitled to a proportionate 
share of the property from the vendee to whom he did make the 
demand. 

Aliman Begas v. Alı Husain, 1. L. R., 45 All, 449, Gunpar Jka 
v. Anund Singh Das, (Decisions of Suddar Dewanny Adalat for 
the year 1848, Lower Piovinces, p. 22) and Brij Bekari Singh ; 
v. Durbars Lal, (Dicisions of Suddar Dewanny Adalat, 1850. 
Bengal, p. 515), referred to. 

FIRST APPEAL from a decree of BABU JOTI SARUP, Additional 
. Subordinate Judge of Saharanpur. 


| Surendro Nath Sen, for the appellant. 
. Mukhtar Ahmad, for the respondents. 
The judgment of the Court was delivered by 


5^ - SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit Sy/erman, J. 
for preemption. The claim was originally based both on an alleged 
custom as well as the Mohammedan law: The claim, so far as the 
custom 18 concerned, was later on given up. The plaintiff's case 
was thatas the owner of Lal Kothi in Saharanpur situated in the 
same compound as Malik Hotel, the property sold, he was entitled 
to pre-empt the sale. The property was sold ultimately under a 
sale-deed, dated the 22nd of March, 1923, ostensibly for Rs. 8,000. 
The plaintiff alleged that the real sale consideration was only - r 
Rs. $220. Various defences were raised on behalf of the vendees. 
They pleaded that the-plaintiff had no right of pre-emption under the * 
Mohammedan law inasmuch ag the defendants themselves were co- 
sharers in the mahal in which the property was situated and were , 
on equal footing with the'plaintiff. They further pleaded that the . 
_ property had in fact been sold on the 18th of March, 1923 at à ` 
. *F. A. No. 529 of 1933* 
6o . 
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public auction and the plaintiff having had full knowledge of it had 
refused to purchase the property. It was also pleaded that no 
proper demands, as required by the Mohammedan law, were made 
by the plaintiff and the suit was therefore not maintainable. ' 
The defendants stated that the true consideration was Rs. 8,000 a3 


. entered in the sale-deed. 


The learned Subordinate Judge has found that the plaintiff 
has a right of pre-emption as against the vendees. He has 
further found that the true sale consideration was Rs. 5,220 and 
not Rs. 8,oco as entered in the sale«leed. But he has held that 
the sale took place under a public auction on the 18th of March, 
1923 and that the plaintiff did not offer any bids. He has also 
found that no demands were rade atall ‘and that in any case 
inasmuch ase the second demand was made only to one of the 
vendees, it was not a proper and valid demand. 


The plaintiff has come up in appeal and the aetendands bave filed 
a cross-objection as to costs. The defendants have' admitted the 
finding of the court below thft the real sale consideration was only 
Rs. 5,220 and not. Ra. 8,000. It must, therefore, be accepted that 
the consideration entered in the sale-deed was inflated 


There is some inconsistency in the judgment of the court 
below inasmuch as the finding that there was a public auction 
sale for Rs. 8,000 does not tally with the finding that the true 
consideration was, only Rs. 5,220. There is no doubt that prior 
to the sale af this property public notices were issued intimating 
that an auction sale would take place on the 18th of March, 1923 
at 10 o'clock in the morning. Due notice was also given of this- 
date to the plaintiff. The plaintiff's statement is that he went to 
the place on the date and atthe time and waited for two hours, 
but no auction: sale at all took place. On the other hand, 
although it was not expressly alleged in the written statement, the 
defendants’ oral evidence was that on that date the plaintiff was actu- 
ally present and it was in his ptesence that the auction sale took 
place but he made no bids The evidence of the defendants is 
that at that time fhere was a gathering of about 80 or 90 men and 
the auction proceedings took from one to two hours. The premises 
were occupied by a Deputy Collector and: in the same compound 
was the plaintiffs kothi which was .rented to the Subordinate 
Judge. Neither of these officers has been produced to prove 
that a public auction sale took place on that date. The evidence 
as regards a big public sale having taken place is not very ŝatis- 
factory, but it may be assumed for the purposes of this appeal 
that a sale took place on the 18th of March, 1923. The learned 
Subordinate Judge, however, has not found definitely that the 
plaintiff was really present on that date, and we are satisfied that 
«his fact is not established by the defendants’ evidence. As stated 
above, there was no express allegation of the plaintiff’ presence in 


PS : x 
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the written statement, and the plaintiff's witnesses who have deposéd 
to this are worthy of credit. In the first place, their evidence has 
been utterly rejected by the court below when it arrived at the finding 
, that the true consideration was not Rs. 8,000. We therefore find it 
` impossible tg hold that the auction sale actually took place in the 
presence of the plaintiff and that he failed to make any bid. 


The claim being under the Mohammedan ‘law, the mere fact 
ofa previous notice to the plaintiff that the property was going 
to be sold on the 18th of March, 1923 cannot operate as an estoppel 
or deprive him of his right to claim preemptioh after the sale has 
actually taken place. Had he been actually present at the time 
and not made the fa/ads there and then, the position might have 
been different. As regards the question whether the plaintiff did 
in fact make the demands, there are certain circumstances to 
- which the learned Subordinate Judge has not attached due. weight. 
The defendants’ own witness, Rahmat Khan, admitted that the 
plaintiff was prepared to give upto Rs. 5,000 or Rs. 5,250 for 
the property. Similarly the defendants witness, Sajan Kunwar, stated 
that on the 21st of March, before the execution of tha sale-deed, 
the plaintiff stated that the property was worth Rs. 5,000 or 
Rs. 5,250 and that he would hot make any higher offer. Even 
‘the defendant Rahmat Ullah stated that Muhammad Askari did 
not purchase the kothi on account of the price being high In 
his opinion it was worth a smaller amount. This defendant 
said , that the plaintiff stated that it was not worth more 
than Rs. 5,000 or Rs. 5,250. It is thus quite clear from the 
. defendants’ own evidence that the plaintiff was prepared to 
offer Ra. 5,220 for this property. On the finding of the Sub- 
ordinate Judge, which we must accept, the property was actually 
sold for a smaller amount, namely, Ra 5,220. It is, therefore, quite 
reasonable to believe that the plaintiff must have been willing to 
purchase the property up to the amount mentioned above. When, 
therefore, he came to know of the sale it is most likely that he would 
have made the demands promptly. Another circumstance to bear 
in mind is that the suit was brought in April 1923, which is just 
after a month from the date of the execution of the saledeed. 
There is, therefore, every reason to believe that the demands 
were made. . 


The next point urged was that the demands as proved by the 
plaintiff's witnéSs&s were not made in accordance with the Moham- 
mean law. The plaintiff Muhammad Askari as well as his wit- 
nesses, Ali Hasan and Muhammad Aslam Khan, prove conclusively 
the making of the first demand promptly as soon as the plaintiff 
came to hear of the sale from Ali Hasan. As regards the second 
demand the evidence of the plaintiff .Muhammad Askari and his 
witness Muhammad Aslam Khan shows that the second demapd 
was made ® the-presence of two witnesses to the vendee Rahmat 
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Ullah, and a reference to the first demand was duly made. The 
evidence of Ali Hasan on this point is no doubt unsatisfactory. 
After seveial questions were put to him it was extracted from the 
witness that at the time of making the second demand a reference 
to the first demand bad been made. In cross-examination, when he 
wag asked to repeat What the plaintiff had stated on the occasion of 
the second demand, the witness omitted to mention this. In re- 
examination he again stated that there was such a reference. The 
learned Subordinate Judge in his judgment has thought that the 
witness was too thick-headed to realise the fact. That may be so, 
but it does not disprove the other evidence of the plaintiff that at 
the time when the second demand was made a reference was made 
to the first demand We think that these formalities were duly 
complied with, : n 


The last point urged is that the demand made to only one of the 
three vendees was not sufficient. According to the defendants’ 
evidence the bid was made by Rahmat Ullah alone'and it was he 
who made the.cash payment* The sale-deed, however, is in fayour 
of Rahmat Ullah and his two brothers, but there 1s no specification 
of their shares though one may, in the absence of any evidence to 
the contrary, presume that they acquired the property in equal 
shares. In fact Rahmat Ullah in his deposition stated that his two 
brothers and he purchased the Kothi in dispute in equal shares. It 
has not been suggested on behalf of the plaintiff that he made any 
second demand from the vendor, nor is it suggested that he-made 
his second demand in. the presence of the property sold. The 
plaintiff relies solely on the second demand having been made to 
Rahmat Ullah alone.- 


In the case of Gunpat Jha v. Anund Singh Das (Decisions of 
the Sudder Dewanny Adalat for the year 1848, Lower Provinces, 
p. 22) the making of Talab-i isktishkad with the affirmation by wit- 
nesses in the presence of one out of the several sellers was held to 
be a claim conformable to the Mohammedan law. In the case of 
Brij Beharee Singh v. Durbari Lai (Decisions of the Sudder 
Dewanny Adalat, 1850, (Bengal) p. 585) three learned Judges of 


: the Sudder Dewanny Adalat held that it was not necessary for the . 


plaintiffs to prove more than that they had duly preferred their claim 
to ons or other of the joint purchasers, or the jomt sellers. No 
authority for this view is to be found in the judgments The learned 
Judges apparently thought that the word ‘ seHer’ or ‘vendee’ ysed 
in the singular in Mohammedan Law books meant any one of the 
sellers or the purchasers. 

On the other hand, in the case of inus Begam v. Alt Husain 
(),it was beld that the singular words, ‘ vendor’ and ‘vendee, 
igcluded. the plural also : and that, therefore, if the demand was made 
neither in the presence of the vendor nor oa the TORS sought to 


(1) [1923] I. L. R., 45 All., 449. 
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be pre-empted, but in the presence of the vendees, then in case - 


there were more than one vendee, the demand should be made in 
. the presence_of all. This last mentioned ‘case isa clear authority 
for the view that if the second demand has been made to only 
one of the several vendees, the plaintiff cannot get the whole pro- 
perty. _The further question whether the preemptor can get a 
proportionate share of property_ from the vendee to whom he did 
make the demand was not considered by the Bench — As the case 
was dismissed summarily under Order 41, rule 11 and the argument 
is not reported, it is not clear whether this aspect of the question 
was pressed before the Bench or not. 


The rule governing interpretation of statutes, namely, that the 
singular includes the plural, cannot be pushed to its extreme limit 
in the Mohammedan Law, as that would necessitate" the making 
of the second demand in the presence of each of several properties 
sold, though by one transaction and toone vendee. : 


It is remarkable that in none ofthe leading books on Moham- 
niedan Law, for example, Fatawa Alamgiri, Hedaya, Fatawa Kazi 
Khan, Durrul Mukhtar, Sharah Wagaya, Aini, and Mabsut of 
Sarakhsi, is to be found any clear passage expressly stating whether 
more than one second demand is or is not necessary in the case 
of several vendees.* Theonly reason for such omission seems to 
be that the result is supposed to follow logically from the view of 
the Mohammedan jurists that in the case of a sale to several vendees 
there isa discrimination of their interest from the very beginning, 
that is to say, though the sale is effected by one transaction and 
only one price may be mentioned, it is supposed to be really distinct 
and separate so far as each vendee is concerned. The principle 
on which the Mohammedan jurists proceed is that a pre-emptor 
may object to the introduction ofa particular vendee though he 
may not like to object to another co-vendee. On this ground they 
allow the preemptor to pre-empt the share of one of the several 
vendees leaving out those of the rest. Their reasoning is that, 
unlike the case where a purchase is made fromeseveral vendors, 
the integrity of which cannot be allowed to be broken up, one vendee 
suffers no loss if his share alone is preempted and the shares of 


the other vendees are not preempted In their opinion this does . 


not amount to a splitting up of any transaction inasmuch as they 
regard each vendée as if he entered into a separate transaction. 
It follows that if the pre-emptor intends to preempt the share of 
one vendee only he may make the demand to him alone but if he 
wisbes to pre-empt the shares of all the vendees he must make the 
demand to all of them, as their transactions are different. It is to 
avoid the inconvenience of making demands to several vendees or to 


several sellers, especially when some of them may intentionally, 


keep out of«he way, that provision has been made for the making 
of the demand in front of the property sold. To avoid difficulties 
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of the kind which has arisen in this case, the easiest course for the 
pre-emptor is to make the second demand in front of the property. 


There is a consensus of opinion that a pre-emptor can preempt 


the share of one of several purchasers and there is -abundant au 
thority in support of it. In the Hedaya; Vol IIE-Book 35 Chapter 
IV, section 3,it is stated : 


"It five persons purchase a house from one man, the Shafee 
may take the proportion of any one of them. If, on the con- 
trary, one man purchase a house from five persons, the Shafee 
may either take or relinquish the whole, but is not entitled to 
take any particular share- or proportion. "The difference between 
these two cases is that if, in the latter instance, the Shafee were 
allowed to claim a part, it would occasion a discrimination in 
the bgrgain to the purchaser, and be productive of very great 
inconvenience to him ; whereas; in the former instance, the 
Shafee being merely the.substitute of one of the five puichaseis, 
no discrimination in the bargain is occasioned. There is no diff- 
erence in the law in either of these cases, whether in making the 
purchase, a certain profortion of the pnrce had been set against 
each proportion of the house, or whether one price had been in 
general terms agreed upon for tbe whole; for.the Jaw is grounded 
only upon the discrimination in the bargain," 


(Hamilton's Translation of Hedaya, 2nd Edition, p. 564). 


Similarly in Fatawa Alamgiri, Vol. 4, Chapter 4, it is stated : 

" If two persons buy a house from a third person then accord- 
ing to the general consensus of opinion the preemptor has the 
right to take the share of one of the purchasers, whethér before 
or after possession, for the bargain has been separate from the 
very beginning and the taking of a part is no division of it, and 
itis the same, whethei before or after possession and whether 

-half the price is mentioned: for each o1 one price is mentioned 
for both.” 


Incorporated almost verbatim by Baillie in his Digest of Moham- 


medan Law, Second Edition, Vol. I, p 498. 


Similarly the author of the Durrul Mukhtar quotes the text of 


Tanwir-ul-Absaf (on which it is a commentary) that 


ss 


if a number of persons purchase a property jointly and there 
is only one vendor there are as many takings by pre-emption as 


there are purchasers” (pè ooaty ZedAtt[Ly 34Jlaa-X4). Conse- 


quently the pre-emptor has the option of pürchasing the share 
of some and giving up the rest, but not the reverse of this The 
author adds that in the former case the pre-emptor steps into 
the place of one of the purchasers and thus there is no splitting 
of the bargain, and that it makes no difference whether it is 
before possession or after it, orif the price of each is fixed 
sepaiately or jointly, because ‘what is taken into' consideration 


is the unity of the bargain and not of the consideration’.” 
. 
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Similar passages can be quoted from the other books referred 
to above, but it is not necessary to do 80 as they el lay down the 
same rule. 


In view of these ahoi it is clear that the second demand 
made by Mubammad Askari to Rahmat Ullah was a good and valid 
demand according to the Mohammedan Law so far as Rahmat 
Ullah's share was concerned, but it was not effective for purposes 
of claiming the shares of Rahmat Ullah’s brothers. As the plaintiff, 
had the option: of pre-empting the share of any one of the vendees, 
it is clear that his omission to make the necessary demand from 
two of the vendees does not deprive him of his right to preempt 
the share of Ramat Ullah. No other point is pressed. 


We accordingly allow this appeal and, modifying the decree of 
the court below, decree. the plaintiff's claim for pre-emption of the 
one-third share belonging to Rahmat Ullah in the Malik Hotel on 
payment of one-third of the true sale consideration, that is, 
Rs. 1,740, within six weeks from this date. -In the case of 
payment within the time allowed the plaintiff will have his costs 
in both courts against Rahmat Ullah. In case of default his 
claim will stand dismissed against Rahmat Ullah with costs in 
both courts. The plaintiff's claim for pre-emption of the two-third 
share belonging to Muhammad Yusuf and Muhammad Yaqub stands 
dismissed with costs in both courts. 


` Appeal allowed. 


BHAGWAN SAHAI (Defendant) 
^ VET SMS - 
NANAK CHAND AND OTHERS (Plaintiffs) .* 


Pre-emption — T'roo riva]. suits by pre-emptors standing on same footin g— Rights 
of — Property transferred lo one of the preemplors 'by vendee for the 
original price— Effect of —Sutt withdrawn by transferee—Transferce im- 
pleaded as defendant by his rival —lis pendens, doctrine of, application 
of. 

MA and MB, who stood on the same footing so far as the right 
to preempt was concerned, brought two rival suits, within limi- 
tation, for the pie-emption of certain property sold to one AZ for 
a consideration. Subsequently, RL having sold the said property 
w MB for the original price, MB withdrew his suit but A&R im- 
pleaded him as a defendant and asserted that he had a better 
right to pre-empt than his rival. The first cout gave MR a 
decree for preemption for hall the property but on appeal by both 
parties the District Judge decreed plaintiff's claim in its entirety. 
Meld, in a second appeal by A&B, that as the doctrine of ds 
pendens applies:in pre-emption suits, no transfer made during thee 

e *8. A Nos. i224 and 1225 ofeIgz5 
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‘pendency of a pre-emption suit can have any effect on the right 
of the plaintiff as it stood at the moment the suit was brought. 
Neither 4/8 was entitled to retain the whole of the property noi 
could AMA take the whole of it by pre-emption. The rights of the 
parties were io take the property in equal shares and, therefore, 
the plaintif was entitled to preempt a one-half share of the 
propeity on payment of one-half of the consideration. 

Manpal v. Sahib Ram, I. L. R., 27 All., 544, distinguished. Kamta 
Prasad v. Kam Jag, 1. L. R, 36 All., 60, referred to. ` 


SECOND APPEAL- from a decree of R. L. YORKE EsQ., District 
Judge of Bulandshahr, modifying a dècree of Basu KAsHI NATH, 
Subordinate Judge. : : 

B. Mullick (for Surendro Nath Sen) and Afudkia Nath, for 
the appellant — ' . 

Peary Lal Banerji and Katlas Chandra Mital, for the res- 
pondents. ` 


The judgment of the Court was delivered by 


Linpsay, J.—Both these appeals arise out of a suit for preemp- 
tion which was brought by one Moti Ram, now represented by Nanak 
Chand and others. It appears that on the 17th of October, 1922 
the defendants Nos. 2 to 6 in the suit sold certain zamindari pro- 
perty to one Ram Lal for the sum of Ra. 4,830. 


„On the 7th or 8th of October, 1923 Moti Ram filed his suit for 
pre-emption. 2 ; 

On the 13th of October, 1923 a rival suit for pre-ernption was 
filed by Risaldar-Major Bhagwan Sahai who is the appellant before 
us 


After this, that is to say, on the zoth of October, 1923, we find 
that Ram Lal, the original purchaser, sold the property to the 
Risaldar for the sum for which he himself had purchased. 

Moti Ram having become aware of this transfer to the Risaldar 
impleaded Risaldar Bhagwan Sahai as a defendant in his suit. He 
also amended his plaint and pleaded that the transfer to the Risaldar 
was collusive afd that in any case he had a better right to preempt 
the property than Bhagwan Sahai. i 

It is further to be noted that Bhagwan Sahai having obtained a 
conveyance from Ram Lal withdrew his suit on the 14th April, 1924. 

It bas been found by the courts below, and there is no dispute, 
that so far as the right to preempt was concerned Moti Rag and 
Bhagwan Sahai stood on the same footing; each had an equal right 
to preempt the sale in question. ? 

The first court gave Moti Ram a decree for pre-emption for half 
the property. Both parties appealed to the District Judge and the 
learned District Judge has decreed the claim of the plaintiff in its 
‘ntirety differing from the court below. The learned Judge was of 
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opinion that the sale to Bhagwan Sahai on the 20th of October, 1923 
was a transfer pendente lite, and inasmuch as Bhagwan Sahai bad 
withdrawn his suit, he came to the.conclusion that on the date the 
lower court pronounced its decree it ought to have awarded Moti 
Ram the whole of the property, presumably because on that date 
Bhagwan Sahai was no longer in the position of a rival plaintiff for 
pre-emption. 

Bhagwan Sahai has come here in second appeal. As the memo- 
randum of appeal stands it would seem that Bhagwan Sahai is still 
claiming that he was entitled to retain the whole of this property and 
that Moti Ram's suit ought to have been dismissed fn toto. How- 
ever, this attitude has been modified here and Mr. Mullick, who has 
argued the cases ‘on behalf of the appellant, is constrained to admit 
that in no case can his client recover more than half the. property if 
these appeals be decided in his favour. 


It is now definitely settled in the course of a number of decisions 
of this Preemption Bench that the doctrine of 7£s pendens does apply 
in pre-emption suits and consequenti? no transfer made during the 
pendency of a pre-emption suit can have any effect on the right of 
the plaintiff as it stood at the moment the suit was brought. 


According to the respondents' argument here when Moti Ram 
brought his suit on the 7th or 8th October, 1923 his right was a 
right to preempt the @ntire property, but we think this is not a 
correct statement of the legal position It is admitted, as we have 
said, that Bhagwan Sahai has just as good a right to pre-empt this 
property as Moti Ram, and we know that on the 13th October, 1923 
he brought a suit to enforce that equal right It appears to us, 
therefore, that when Moti Ram brought his suit on the 7th or 8th 
October, 1923 it could not be said that his right was a right'to 
pre-ermpt the entire property, for clearly his right of pre-emption 
was subject to the rights of other pre-emptors with equal claims who 
might bring suits for pre-emption within the period of limitation. 
In other words, Moti Ram’s right of pre-emption at the date the 
suit was brought was a right to share the property under pre- 
emption with other pre-emptors of equal degree fvho might bring 
their suits within limitation. 

It cannot be denied that the transfer to Risaldar Bhagwan Sahai 
was made pendente lite, and we must give full effect to this prin- 
ciple, but it seems to us that it cannot really be said that this 
transfer made on the 20th October, 1923 necessarily affects the 
rights of Moti Ram the plaintiff. Had the two rival suits for 
pre-emption been fought out, itis quite clear that both parties 
would have been entitled to take the property in equal shares, and 
we do not think that these rights were effected by the transfer 
. Which was made in favour of Bhagwan Sahai on the 20th October, 
1923. Bhagwan Sahai had asserted his right of pre-emption by suit* 
and he had satisfied his claim by taking oVer the property from 
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CIVIL Ram Lal. He had withdrawn his own suit but he had been joined 
` asadefendant by Moti Ram. We, therefore, think that the situ- 
ation was that Bhagwan Sahai, by taking this transfer, could ‘not 
cd improve the position in which he stood while he was still asserting 
aoe - his right of pre-emption as a rival plaintiff, and so we have come 
NANAK to .the conclusion that, on the facts as they stand, Bhagwan 
CHAND Sahai could not be heard to. say that he was entitled to retain the 
Lindsay, 7. Whole of this property. On the other hand, we think that Moti 
Ram, for the reasons given above, could not assert that he had an 
absolute right to take the whole of the property by pre-emption. 
The rights of the parties were to take the property in equal shares 
and that is the right which ought to be enforced under these appeala. 
Mr. Mullick, in the course of his argument, has referred toa Full 
Bench ruling, Mas?a/ v. Sakib Ram (*). That wasa peculiar 
case and has been commented upon in several subsequent decisions 
We refer in this connection in particular to the decision of the 
Preemption Bench in Kamta Prasad v. Ram Jag (*), where the 
learned Judges state that the Full Bench case just referred to was 
decided on a misapprehension of the facts.. For the reasons we 
have just given we are of opinion that the proper order to make in 
^ this case is that the plaintiffs were entitled to preempt a one-half 
share of the property on payment of one-half of the consideration. 
We, therefore, allow these appeals, set aside the decrees of the lower 
appellate court and restore the decrees of thé court of first instance 
in each case. Parties will bear their own costs in all courts. 


. Appeals allowed. 
(1) [1905] I. L. R., 27 All., 544. (2) [1913] I. L. R., 36 All, 60 
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Sis m5 RAM SINGH (Defendant) - 


UETSUS 
1927 


. .'MAN SINGH (Plaintif) * 


Indian Stamp Act, section’ 4g, sub-sechon. 3— Proper interpretation of — | 
LINDSAY, J. Deficiency in stamp duty—Paid during pendency of suit—Amount not 
included tn costs—Fresh snit barred. 


A suit for the recovery of deficiency in stamp duty cannot be 
entertained if the case falls within the provisions of sub-section 3 
` of section 44 of the Indian Stamp Act. ë 


Where, during the pendency of a mortgage suit, the plaintiff 
paid the deficiency in stamp duty, although the defendant was 
liable for it, and this amount was pot included in the costs of the 
suit which was ultimately decreed in plaintiff's favour, /e/z, that 

- : plaintiff was barred from instituting a fresh suit for the recovery 
of this amount. 
* * Cr. Rev. No, 182 af 1926 
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CiviG REVISION from an-order of THAKUR NAND KUMAR 
SINGH, Small Cause Court Judge of Chandausi. 

P N. Sapın, for the appellant. 

Panna Lal, for the respondent. 

The following judgment was delivered by 

LiNDSAY, J.—The question in this case is the correct interpre- 
tation of section 44, sub-section 3 of the Indian Stamp Act This 
` sub-section was pleaded as a bar to the suit in the court below. The 
Judge of the Small Cause Court overruled the objection and held 
that sub-section 3 to section 44 was nota bar. In my opinioh the 
decision is erroneous. The section has not been correctly interpret- 


ed by the court below. The facts are quite clear. The plaintiff 


Man Singh held a mortgage from the defendant Ram Singh, dated 
the t1th of November, 1922. He put that mortgage n suit, and 
while the case was pending it was discovered that there was a defi- 
ciency of stamp duty. Nobody denies that Ram Singh the mort- 
gagor was the person who was liable for this deficiency. 

The plaintiff having paid the deficiency i in order to make the 
instrument regular and in order to get a decree has brought fhis 
suit for the recovery of the money paid by him. He apparently 
did not make any application. to the court which was trying the 
mortgage suit to include the amount so paid in the costs of the 
suit. 

The terms of section 44 (3) require : 

'" Such amount may, if the court thinks fit, be included in any 
order as to costs in any suit or proceeding to which such 
persons are parties and in whicn such instrument has been 
“tendered in evidence.’ 

Here the plaintiff and defendant were parties: to the mortgage 
suit and the mortgage was tendered in evidence. The sub-section 
then goes on to say: 

“Tf the court does not include the amount in such order, no 
further proceedings for the recovery of the amount shall be 
maintainable”. . 

These last words are as precise as can be, and in my opinion 
they indicate clearly that a suit for the recovery of deficiency in 
stamp duty cannot be entertained if the case falls within the pro- 
visions of sub-section 3 of section 44. 

Lallow the application, set aside the decree of the court below 
and dismiss the plaintiff's claim. 

Parties will bear their own costs in both courts — 

Application allowed. 
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BAIJNATH PANDE AND ANOTHER (Defendants) 
VETSHS 
BABBAN PANDE (P/ainiiff).* 

Cisi?! Procedure Code, Order 23, rule 1—Order by appellate court permilting 
withdrawal of sust— Reasons not stated—Validity of — Revision under 
section 115— Interference by High Court. 

. Ordinarily permission should not be given by an appellate cout, 
except on cogent grounds, toa plaintiff-appellant to withdraw from 
his suit with liberty to institute a tresh suit and whenever such 
permission is granted, the court must state its reasons, in order to 
enable the High Court, when necessary, to judge whether the 
lower cóurt exercised a judicial discretion in giving the permission. 
CivIL REVISION from an order of BABU HARIHAR PRASAD, 
Additional Subordinate Judge of Gorakhpur. 


Shiva Prasad Sinka, forthe applicants 
Kumuda Prasad, for the opposite party. 
The following judgment was delivered by - 


ASHWORTH, J.—This is an application under section 115 of the 
Civil Procedure Code by the plaintiff in a suit brought in the court 
of the Additional Munsif of Deoria) The plaintiff sued Baijnath 


` Pande the defendant, opposite party, for possession of certain land 


iby the removal of an erection said to have been unlawfully made 
thereon by the defendant. His suit was dismissed for failure to 
prove that the land belonged to him, the Munsif holding that the 
evidence and maps were inconclusive. On appeal, in the course of 
argument, the plaintiff-appellant made an oral application to withdraw 
from the suit with liberty to insutute a fresh suit The order-sheet 
shows the fact of permission being asked but not the grounds on 
which it was asked beyond that ıt was “by reason of legal defects ". 
‘The appellate court's order fails to set forth the grounds on which 
permission was given. It is impossible, therefore, for this court to 
judge whether fhe lower court exercised a judicial discretion in 
giving the permission. Ordinarily permission should'not be given 
by an appellate court except on cogent grounds. 


Accordingly I allow this application and direct that the order of 
the lower court granting the permission to withdraw from the suit 
with liberty to institute a fresh suit be set aside and the case will go 
back to it with directions to place the appeal upon the file of pending 
appeals and to dispose of it according to law. If the application for 
permission for liberty to withdraw from the suit with liberty to bring 
a fresh suit is granted by the court, the court must state its reasons. 


Applicatton. allowed. 
* Civ. Rev. No 139 of 1926 
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BADAL SINGH AND OTHERS (Plaintiffs) 


UEeT 5165 
DEBI SARAN DHAR DUBE (Defendant) .* 


Civil Procedure Code (Art V of 1908), Order 34, rule ó—Apphiability of— 
Mortgage— Decree for sale—Sale proceedings and mortgage subsequently 
declared vord—Refurnd of money by mortgagee to auction-purchaser— 
Application for personal decree against mor(gagor, when [tes — When 
not barred by hme under Art. 181 of the Lamstation Act, 


After the plaintiffmortgagee had, in execution of his decree, 
auctioned the mortgaged property and obtained full satisfaction, 
the mortgagoir's grandson obtained a decree, declaring both the 
morigage and the sale void against him and as a result of that 
decree the auction-purchaser demanded and obtained the return 
ol his money. An application made subsequently, under rule 6, 
Order 34 of the Civil Procedure Code, fora personal decree 
against the mortgagor, was allowed by the first court but dis- 
allowed, on appeal, by the Subordinate Judge. Held, on second 
appeal: e à 

(1) that inasmuch as in consequence of the order of the court 
plaintiff was compelled to refund to a third party the whole 
amount received by the sale, it must be held that the net pro- 
ceeds of the sale were nil and therefore insufficient to pay the 
amount due within the meaning of rule 6, Order 34 ; 

(2) that as the right to apply accrued from the date when 
the auction-purchaser recovered the money, and not when the 
decree for setting aside the auction-sale was passed, the applica- 
tion was within time. 


Pirbhu Singh v. Balde Misra, I. L. R., ag All, 260, distin- 
guished. Kedar Nath v. Chandu Mal, I. L. R, 26 All, 25, Ram 

, Raghubir v. Imami Begam, 9 In. Cas., 403 and Sheo Din v. Bha- 

wani Bakhsh, 14 O. C., 62, referred to. 

SECOND APPEAL froma decree of BABU RADHA KISHAN, 
Subordinate Judge of Basti, reversing a decree of BABU JAGAN- 
NATH SINGH, Munsif of Bansı. 

Peary Lal Banerji, for the appellants. 
. Sankar Saran, for theaespondent -~ 


The judgment of the Court was delivered by 


PULLAN, J —The plaintiff in this suit is a mortgagee who 
obtained a decree on a mortgage executed by one Debi Saran in the 


year 1913 and in execution of that decree put the mortgaged pro- : 


perfy to sale and obtained full satisfaction on 22nd April, 1919. 

At this point the mortgagor's grandson came forward and obtained 

a decree to the effect that the whole proceedings, including the 

mortgage and the sale, were void against him: Asa result of that 

decree the auction-purchaser of the property demanded the return 

of his money and obtained the return on the *22nd February, 1923. 
* S, A. No, 1431 of 1984 
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This application has been made under rule 6, Order 34 of the Civil 
Procedure Code for a personal decree against the mortgagor. The 
application was allowed by the court of first instance but disallowed 
on appeal by the Subordinate Judge on two, grounds. In the first 
place, he holds that rule 6, Order 34 has no application to this case, 
and, secondly, that even if such an application could be made, it is 
barred by the 3 years rule of limitation proyided by Article 181 of 
the Limitation Act. Rule 6, Order 34 providea fora case in which 
the net proceeds of sale are irísufficient to pay the amount due to 
the plaintiff. Now in the present case the net proceeds of the sale 
were sufficient to pay the amount due. But when in consequence 
of an order of the court the plaintiff was compelled to refund toa 
third party the whole amount received by the sale, it must be held 
that the net proceeds of the sale were nil and therefore insufficient 
to pay the amount due — The lower court has followed the authority 
of Pirbku Singh v. Baldeo Misra ('). In that case there had been 
no sale and it was on this account that the learned Judge of tbis 
Court distinguished an earligr ruling in. Kedar Nath v. Chandu 
Mal (°). In our opinion the ruling in Kedar Nath is more in point 
than the ruling in Pirbku Singh, and we refer in particular to the 
passage of the judgment of Mr. Justice Aikman on page 27 where 
he says : . 
' " [t appears to me that on this state of facts it would bein the 
highest degree inequitable to refuse him a decree by which alone 
he can recover from the eee oce the unpaid balance of 
money which they owed him” 
. We would also remark that the Oudh Court at least liis not 
followed the ruling in Pirbhu Singh v. Baldeo Misra even in cases 
which were exactly parallel; see the judgment nf Mr. Sunder Lal 
reported in the caseof Ram Raghubir v. Imami Begam (*) and that 
of Mr. Evans reported in the case of Sheo Din v. Bhawani Bakhsh (‘). 
Thus, in our opinion, rule 6, Order 34 does apply to this case 
The second point to decide is that of limitation. The perjod of 
limitation under Article 181 of the Limitation Act begins to run 
from the date when the right to apply accrues. The lower court 
finds that the right to-apply accrued from the 14th August, 1919 - 
when the decree for setting aside the auction-sale was passed. But 
that decree did not in itself take away from the present applicant 
the purchase money which he still continued to hold in execution 
of his decree, and we consider that his right to apply only accrued 
from the 22nd of February, 1923, when the auction-purchasey re- 
covered the money. On this finding the present application is 
within time. We, therefore, allow this appeal with costs and restore 
the order of the Court of first instance. Costs in this Court will 
include fees. 
Appeal allowed. 


e ^ (y) Beal L L. É., 29 All, s60, (3) [1903] I. L. R., 26 All, a5. 
~ (3) [1909] 9 Ind. Ces., 403. (4) 14 Oudh Cas.$ 62, ; 
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. YASRAB BANO (Plaintif) 
f versus | 
ZAHUR HUSAIN AND OTHERS (Defendants) .* 


Agra Preemption Act (XJ of 1922), section 12, sub-section (1), clause (11)— 
Right of pre-emption, extent of — When right can be exercised by persons 
mentioned under, in respect of pelly proprietary interest-—Record_ of 
CHSTOBI IR wajib-ul- arz, effect of. 


If there is a record of custom in the waysh-u/-ars providing 
for pre-emption, whatever the extent of custom may be and in 
whatever way it may be expressed, there is a right of pre emption 
under the Agra Pre-emption Act which can be exercised in rex- 
pect of a petty proprietary interest, 


Where'the area in dispute originally formed part of a patti in 
which the plaintiff pre-empto: was a co-sharer but the vendee 
was not and in consequence of some litigation this area came- 
to one NA and by reason of a compromise between the owners 
of the patti, WA was given a proprietary interest in this aiea on 
which revenue had also been assessed, Ac/d, that although it may 
be assumed that this area had become a petty proprietary 
interest, ii remained part and parcel of the original patti, and 
inasmuch as there was a right of pre-emption in respect of this 
area and there was no co-parcener in this petty proprietary interest, 
the plaintiff was entitled to pre-empt, under clause II of section 
12, sub-section (1) of the Act. 


SECOND APPEAL from a decree of S. M. SalIDUDDIN ESQ, 
Second Additional Subordinate Judge of Allahabad, reversing a 
decree of MAULVI MUHAMMAD TaQi KHAN, Munsif of West 
Allahabad. 

Peary Lal Banerji and Haider Mehdi, for the appellant. 

Kailas Nath Katju and Majid A'i, for the respondents. 

The judgment of the Court was delivered by ° 

LINDSAY, J.—In our opinion this appeal must be allowed, the 
‘decree of the lower appellate court set aside, and the decree of the 
court of first instance restored. . f 

The suit was a suit for preemption of an area of 18 biswas 
comprised ona plot No.94 It isclear on all hands that at one 
time, at any rate, this plot No 94 formed a portion of a patti called 
" patti Haider Husain ” in which the plaintiff pre-emptor i ia a co 
sharer and in which the vendee is not. 

It is stated that in consequence of some litigation which took 
place in the year 1918, this area of 18 biswas came to one Nawab 

x * S. A. No. 1440 of 19825 
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Husain, and it is further stated that by reason of a compromise 
which was arrived at between the persons who were owners of this 
patti, Nawab Husain was given a proprietary interest in these 18 
biswas of land. It was also stated by counsel in the trial court 
that revenue had been assessed on these 18 biswas but it was not 
known whether the revenue had been paid or not. 


The lower appellate court seems to have thought that by reason 
of these proceedings in the year 1918 this area of 18 biswas had 
become what is known as Aagtat mutafarriga, or, to adopt the 
expression used in the Agra Pre-emption Act, a petty proprietary 
interest. 


We are prepared to assume that this area of 18 biswas had 
become a petty proprietary interest, but we fail to see why for that 
reason it ceased to be part and parcel of patti Haider Husain. There 
is nothing to show that the judicial proceedings of the year 1918 
had the effect of excluding this parcel of land from patti Haider 
Husain and we must, therefore, take it that the plot still remains in 
patti Haider Husain, although it may have become a petty pro 
prietary interest. 

If therefore there isa right of pre-emption in respect of thia 
property, it is clear that the plaintiff has the right to pre-empt. 
It is not made to appear that there was any co-parcener in this 
petty proprietary interest, and that being so the right to preempt 
accrues to persons who are mentioned in-class II of section 12, sub- 
section (1)' of the Act. The plaintiff is a co-sharer in pen Haider 
Husain and the vendee is not. 

It was sought to be argued that no custom of € ought 
to be presumed to exist here because it is said in the wafib-ul-ars 
“the record is only a record of aright to preempt proprietary 
interests.". In our opinion if there is a record of custom in the 
wajib-u/.-ars providing for pre-emption, whatever the extent of 
custom may be and in whatever way it may be expressed, there is 
a right of pre-emption under the Act which can be exercised in 
respect of a petty proprietary interest. 

We allow the appeal, set aside the decree of the court below 
and restore the decree of the court of first instance. The respondents 
will pay the costs of the ylaintiff-appellant both in the lower court 
and in this court. 


Appeal allowed. 
. 


` 
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MATBAR SINGH AND OTHERS (Decree-ho/ders) 
. Uef SMS 
ABHAI NANDAN PRASAD (/udgment-debtor) * 


Cimi Procedure Code, Order 22, rules 2 and 3—Preemption suit. by 
several persons—Dismissal—Appeal, death of co-plaintiff during 
pendency of—Huslure to bring on record legal representatrves—Decree 
on remand in favour of all plaintifs including the deceased plaintiff — 
When incapable of execution—Joiming a stranger yn sus, what amounts 
fo, ^ 


A suit for pre-emption by several persons was dismissed by the 
first court and during the pendency of the appeal one of the 
plaintiffs died but his legal representatives weie not brought upon 
the record. On the suit being remanded to the trial court it was 
finally decreed in favour of all the plaintiffs in ignorance of the 
fact that one of the plaintiffs had died. On an application by 
the surviving plaintiffs and the degal iepresentatives ol the de- 
ceased plaintiff for execution of the decree, the vendee judgment- 
debtor objected to the execution of the decree on.the ground 
that the decree having been passed jointly in favour of: nine 
persons, one of whom had died before the passing of the decree, 
was null and void and incapable of execution. The objection 
having been allowed, on appeal, Ae/Z, that when the decree 
was passed in favour of the plaintiff it was a decree passed in 
favour of the pre-emptors and a person who had been held by 
acourt of competent jurisdiction not to be entitled to pre-empt 
the sale under the first decree dismissing the suit which had 
become final as between the deceased plaintiff and the respond- 
ent. The deceased plaintiff was consequently a stranger within 
the meaning of the :ulings of this court and upon joining a 
stranger in a suit for pre-emption, the suit must fail. 


EXECUTION First APPEAL from a decree of BABU KAULESH- 
WAR NaTH Ral, Subordinate Judge of Gorakhpur. 


The following is the Referring Order :— 


IQBAL AHMAD, J.—This is a decree-holdet’s appeal in an 
execution case andis directed against an order passed by the 
court below refusing to execute the decree on the ground that 
that decree was null and void and incapable of execution. 


There is no controversy about the facts. A suit for pre-emp- 
tion was biought by nine persons. One of the nine plaintiffs 
e was a man named Girdhari Singh. - The suit was dismissed by 
the trial court and an appeal against the decree of the trial 
court was filed in the High Court. During the pendency of the 
appeal, Güudhari Singh died and his legal representatives were 
not biought upon the record.. The appeal was heard and decided 
by the High Court in ignorance of the fact that Girdhari Singh 
was dead. The appeal was allowed by the High Court and the 
* Ex. F. A. No. 414 of 1926 
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case was remanded to the court of first instance for trial on the 
merits. The fact that Girdhari Singh was dead was also not 
brought to the notice of the trial court, and that eourt eventually 
passcd a decree in favour of all the nine plaintiffs. The surviv- 
ing eight plaintiffs and the legal representatives of Gırdharı 
Singh, having deposited the consideration money within the time 
fixed by the decree to the credit of the vendee, applied for execu- 
tion of the decree by delivery of possession of the property. The 
vendee judgment-debto: objected to the execution of the decree 
on the ground that the decree having been passed jointly in 
favour of nine persons, one of whom had died before the passing 
of the decree, was null and void and incapable of execution. 
‘The court below relying on the case of Ambika Prasad v. Jhigak 
Singh, I. L. R., 45 All., 286, has allowed the objection and 
rejected the application for execution. ' 


The decision of the appeal must turn on a consideration of the 
provisions of Order 22, ules 2 and.3 of the Civil Procedure 
Code. Il the matter was not covered by authority, I would 
have no hesitation in holding that, afte: the death of Girdhan 
Singh, the right to sue survived to the surviving plaintiffs-appel- 
lantis, and their omission to bring upon the ijecord the legal 
representatives of Girdhari Singh did not render the decree in 
the pre-emption suit a nullity. 


The plaintiffs in a pre-emption suit claim under their individual 
titles, in other words, the right to pre-empt is not a nght which 
is jointly shared by one plaintiff with the other plaintiffs in a 
pre-emption suit. Every one of the plaintiffs in a pre-emption 
suit, if otherwise entitled to pre-empt, has a right to pre-empt 
the whole property, and this right is only controlled by a similar 
ight of other pre-emptors of equal degree, and consequently in 
the case of various suits for pre-emption, brought by persons hav- 
ing an equal right of pre-emption, the property pre-empted- is. 
awarded to all the pre-emptors in equal shares. In the case of 
several persons, having an equal right of pre-emption joining as 
plaintiffs in one suit, every one of the plaintiffs in his individual 
right is entitled to a decree in respect of the entire property and 
the mere fact of some of the plaintiffs withdrawing from the suit 
does not and cannot aftect the right of the remaining plaintiffs 
to a decree for the entire. property. For the same reason, the 
death of one or some of the several plaintiffs in a pre-emption 
suit, though their legal representatives are not brought upon the 
record, cannot affect the rights of the surviving plaintiffs.to 
claim a decree with respect to the entire property which is the 
subject-matter ol the suit. Jf the legal representatives of the 
deceased plaintiffs are brought upon the record, they by vertue of 
the individual right to pre-empt the entire property vested in the 
deceased plaintiffs will be entitled to a decree jointly with the 
surviving plaintiffs. But if the legal representatives of the de- 
ceased plaintiffs are not brought upon the record, there can be 
no justification for depriving the surviving plaintiff or plaintiffs 
of his or "their right to pre-empt the entire property by dismiss- 
ing the pre-emptfon suit. The only effect of the omission to 
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array as plaintiffs, the legal representatives pf the deceased 
plaintiffs, is that they are wiped out of the case, and thereafter 
the right of the surviving plaintiff or plaintiffs to pre-empt the 
entire property remains intact. It may be that after the death 
of one or some of several plaintiffs in a pre-emption suit, the 
tight to sue in place of the deceased plaintiff or plaintiffs sur- 
vives to his or their legal representatives, and the omission to 
make those legal representatives a party to the suit results in the 
abatement of the suit so far as the deceased plaintiff or plaint- 
iffs are concerned, but such abatement does not cut away or 
prejudicially affect the rights of the surviving plaintiffs to pre- 
empt the entire property. The omission to make the legal repre- 
sentatives of the deceased plaintiffs a party to the suit within the 


time allowed by law destroys the right of those legal representa- - 


tives to enforce the right of the deceased plaintiffs to pre 
empt the property, but that right being a 1ight which the deceased 
plaintiffs did not jointly share with.the surviving plaintiffs, the 
rights of the latter remain intact. The same reasoning applies 
with equal force to the case of an appeal by several plaintiffs in 
a pre-emption suit. The death of some of the plaintiff-appellants 
does not entitle the remaining plaintiff-appellants to a decree in 
respect of the entire property pre-empted. For these 1easons I am 
of opinion that the omission to bring upon the record the heirs 
of Girdhari Singh did not render the decree passed in the pre-' 
emption suit a nullity. True itis that Girdhari Singh appears 
in the decree as one of the decree-holders, but he having died 
before the date of the decree, the decree must be regarded as 
being in favour of the surviving plaintiffs. In my judgment the 
principle deducible from the case of Sura; Prasad v. Ram Sarup, 
19 A. L. J. R., 266 applies to the present case. 


But the view that I have expressed above is not in consonance 
with the view taken in the Division Bench case of Ambika Prasad 
on which reliance has been placed by the court below for 
holding that the decree in the pre-emption suit, because of the 
failure of the surviving plaintiffs to make the legal representatives 
of Girdhari Singh a party, renders the decree in thát suit a 
nullity. The case of Awé:ka Prasad was adversely commented 
upon by Mr. Justice Mukerj and Mr. Justice Dalal in the case 
of Wajid Ali Khan v. Puran Singh, 1. L. R., 47 All, 100. Mr. 
Justice Dalal observed that ''Ishall not rely upon it because 
the reasoning does not appear to" be sound that one of several 
pre-emptors in equal degree cannot appeal with respect to the 
entire property. I should have thought that, taking the {facts 
of the present case for an example, if the plaintiffs had failed 
in@the first court, any one of them could have appealed alone to 
pre-empt theentire property." 

In.view of such a conflict of judicial opinion in this Court, 
it is desirable that this case be heard by a Bench of two Judges. 

It is needless to point out that those cases in which it has 
been held that the omission to make the legal representatives of 
one or several vendees a party to. the.suit or appeal has the 
:effect of causing the abatement of the entire suit or appeal, have 
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no application to the present’ case, inasmuch as the principle 
underlying those decisions is that a suit for pre-emption being 
one which can succeed either with respect to the entire property 
pre-empted or not at all, the necessary consequence of the 
omission to bring upon the tecord the legal representatives of, 
the deceased vendee is to make it impossible to pass a decree 
. with respect to the share of the deceased vendee, and as such 
the entire suit or appeal abates. - 
For the reasons given above, I 1efer this case to a Bench of 
two Judges. 
P. N. Sapru, for the appellants. 
Peary Lal Banerji and Sankar Saran, for the respondent. 
The judgment of the Court was delivered by: 


BANERJI, J.— This is an appeal under the following circum- 
stances :— EE 
Nine persons instituted a suit to preempt a sale ın favour of 


l the respondent in this appeal, Rai Bahadur Abhai Nandan Prasad. 


The court of first instance dismissed the suit and thereupon the 
nine plaintiffs filed an appeal to this Court One of the appellants 
was Girdhari Singh. This Court allowed the appeal and set aside 
the decree of the court below and remanded the suit. The case 
was then finally decided by the Subordinate Judge. An application 
for execution having been filed by eight of the original plaintiffs 
and two persons who alleged themselves to be the heirs of Girdhari 
Singh, objections were raised by Abhai Nandan Prasad on the 
ground that the decree was a nullity inasmych as Girdhari Singh ` 
had died during the pendency of the first appeal in this Court and 
his heirs not having been brought on the record, no steps could 
be taken by the persons who had applied for the execution of the 
decree for pre-emption. The court of first instance came to the 
conclusion that the petitioners knew perfectly well that Girdhari 
Singh was dead, and, -therefore, his heirs not having been brought 
6n the record, the decree was a nullity. The eight original plaintiffs 
and the heirs of Girdhari Singh have filed an appeal to this Court 
contesting the judgment of the learned Judge below. This appeal 
having been laid before Mr, Justice’ Iqbal Ahmad for hearing, 
has been referred to a Bench The contention of the learned : 
counsel for the appellants is that upon the facts set forth above it 
did not matter whether Girdhari Singh's heirs bad been brought on 
the record or not, because each of the other eight plaintiffs jn their 
own right was entitled to pre-empt tbe sale, and he has further 
Submitted that under the provisions of rules 2 and 3 of Order at 
the right to sue, which was vested in their coplaintiff Girdhari 
Singh, survived to the other plaintiffs. We have, therefore, to 
consider whether that contention can be accepted or not. We have 
come to the conclusion that that contention cannot be accepted. It 
is no doubt true that fhe eight other appellants had a coextensive 
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‘right to institute the suit for pre-emption, buta long series of 
rulings of this Court has made it clear that if in a suit for pre- 
emption a stranger is introduced, that suit must fail.- Now the 
position of the.learned advocate for the respondent is that in conse- 
quence of the heirs of Girdhari Singh not being brought on.the 
record, the judgment of the first court dismissing as between the 
nine plaintiffs and the respondent the claim of Girdhari, that decree 
was final and negatives the right of Girdhari Singh as a person 
entitled to preempt. Now it is conceded by Mr. Peary Lal Banerji 
that if Girdhari Singh had died before the decision of the case by 
the learned Subordinate Judge, there is no question that the right 
to sue would have survived to the other plaintiffs and no question 
could arise as to any decree that was passed in that suit. But 
when the decree was passed in favour of the plaintiffs, it was a 
decree passed in favour of the pre-emptors and a person who. bad 
been held as between the parties to this litigation to be a stranger 

` The conclusion, therefore, is that under the particular circumstances 
of this case and in view of the fact that a court of competent 
jurisdiction has held Girdhari Singh not to be entitled to pre-empt 
the sale, he was a stranger within the meaning of the rulings of 
this Court, namely, that upon joining a stranger in a suit for pre- 
emption the suit must fail. We have, therefore, no option but to 
dismiss this appeal with costs. 

A Ainii dismissed 


———— 


BAIJ NATH 
$m. T ^o versus 
KALI CHARAN AND OTHERS.* 


Criminal Procedure Code, section 250—Inapplicabilsty of—Security to kep 
peace—Admission of liabsltty—Order GRANGE compensation, token 
bad. 


Where the original complaint was under section 107 of the 
Criminal Procedure Code and the opposite party subsequently 
admitted their liability to give security, 7e/Z, that an order under 
section 250 of the Penal Code demanding compensation from 
the complainant was bad and should be set. aside. Ram Badan 
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rec v. Janki, 21 A. L, J. R., 207 and GAariba v. K.-E,21— - 


L. J. R., 881, followed. 
poe REFERENCE by, a J. COLLISTER Esq, Sessions 
Judge of Jhansi. 
The following is the Referring Order :— 

The Bench of Magistrates at Orai have found that a complaint 
made by Baij Nath against the opposite party was talse, futile, 
frivolous and vexatious and has ordered Baij Nath to pay Rs. 75 
compensation under section 250 of the Criminal Procedure Code. 

* Cr. Ref. No. 164 of 1927 
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In appeal the District Magistrate has upheld that order. 


It appears that on the gth of June, 1926 Baij Nath (who had 
himself been bound over under section 107 of the Criminal Pro- 
cedure Code) lodged a complaint under section 107 and prayed 
that security be taken from the opposite party. The S. D. O. 
called for evidence under section 202 of the Criminal Procedure 
Code. Thereafter he chose to regard the case as one under section 
£06 of the Penal Code and, on the roth of June, sent it to the 
Bench for trial under that section. While the hearing of the case 

. was in progress before the Bench, the parties apparently agreed 
among themselves to submit the matter to arbitration. On the 
26th of August the arbitrators put in an application or report 
stating that in their opinion the opposite parly also should be 
bound over and the case be thereafter dismissed. At the same 
time the opposite party put in an application in which they 
accepted the finding of the arbitratora and agrecd to give secu- 
lity. As the Bench bad no powe: to take security, they sent the 
case to the S. D. O. The S, D. O., however, sent it back with 
a direction to the Bench to proceed with the trial under section 
506 of the Penal Code. ° 


In my opinion the order of the Bench under seciion aso of 
the Criminal- Procedure Code was bad. Baij Nath's complaint 
was under section 107 of the Criminal Procedure Code; and 

.section 250 does not apply to such proceedings. If authority 
be required for this proposition, the case of Ram Badan Singh v. 
Janki, 21 A. L. J. R., 207, covers the point. Moreover, since 
the opposite party agreed’ to give security, this amounted to a 
plea on their part of liability for such security ; mde the case of 
Ghartha v. K.-E., a1 A. L. J. R., 881. How then can it be held 
that Baij Nath's request that security be demanded from them 
was false, futile, frivolous and vexatious? It is true that the 
complaint was being treated as one under section 506 of the 
-Penal Code; but l1 do not consider that this affects the case. 
‘The original complaint was under section 107 of the Ciiminal 
Procedure Code; and if the opposite party at a subsequent stage 
admitted their liability to give security, it is obvious that 
compensation ought not to have been demanded from the com- 
plainant. e - 


I direct that the record of this case be sent to the Hon’ble 
High Court with a recommendation that the order under section 
250 of the Criminal Procedure Code be set aside. Before the 
1ecord goes, the lower appellate court will be given an opportu- 
nity to submit a statement in support of its order. 


M. Waliullah (Assistant Government Advocate), for" the 


Crown. . 


The opposite parties were not represented. 
The following judgment was delivered by 
IQBAL AHMAD, J.—For the reasons given by the learned Ses- 


sions Judge I accept the reference, set aside the order passed by 


' 
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the Bench of Magistrates at Orai under section 250, Criminal CRIMINAL 
Procedure Code and direct that the amount of compensation, if ed 








already paid, be refunded to Baij Nath. ee 
i BAIJ NATH 
Reference accepted. 7. 
KALI 
—— . CHARAN 
Iqbal 
Ahmad, J. 
ONKAR MAL (Defendant) CIVIL 
versus on 
E VÉ 
ASHIQ ALI (Plaintiff). Jéx sat r$: 
Contract Act, section 23—JProvisions of, applicability of—Agreemen(— 
Withdrawal of prosecution, one of the motives of — Whem agreement nof ae J j. 


rendered void. 

Where the withdrawal of a prosecution of a trifling nature was 
one Of the motives but not the object or the consideration of 
an agreement which was a fair setttement of dispute between the 
parties, the agreement would not be rendered void under section 
23 of the Indian Contract Act. Dwijendra Nath Mullick v. Gopi 
Ram Gobindram, a9 Co, W. N., 855, followed. 


SECOND APPEAL from a decree of Basu Bar] NATH Das, - 
Second Additional Judge of Gorakhpur, reversing à decree of BABU 
HARIHAR PRASAD, Additional Subordinate Judge. 


A. Sanyal, for the appellant. 
Mukhtar Akmad, for the respondent. 
The judgment of the Court was delivered by 


DALAL, J.—The plaintiff sued to have a certain compromise, Dalal, J. 
which he entered into during partition proceedings in the revenue 
court on 22nd July, 1921, cancelled. His other reliefs were not 
granted, so it is not necessary in this Court to consider them. The 
trial court dismissed the suit, but it was decreed by the lower 
appellate court. The defendant Onkar Mal has come here in second 
appeal. ° ` 

The foundation of the plaintiffs claim in the plaint was that he 
was induced to enter into the compromise by undue influence, be- 
cause at the ‘time of the compromise a criminal charge brought by 
a servant of Onkar Mal was pending against the plaintiff's servants 
and Onkar Mal offered the inducement of withdrawing that com- 
plainf It is a fact that a criminal prosecution on some petty theft 
was pending in the criminal court and the case was withdrawn on 
the day that the compromise was entered into. The fact that the 
case was withdrawn indicates that the charge of theft must be ofa 
trifling nature. The only relevant matter in the judgment of the 
lower appellate court is the last paragraph printed at page 18 of thee 

. *S. A. No. 869 of 1924 ° 
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printed record. It held that . undue influence was not proved.. It, 
however, thought outa new case for the plaintiff and held that the 
compromise failed because it was void. Tt held it to be void because 
it was a stifling of a criminal prosecution. - 


The compromise as held by the trial court was a very fair one. ` 


Onkar Mal was in possession of three bighas in excess of his one 
anna share. The plaintiff was the owner of the seven anna share. This 
seven anna share, had been leased to another person by the plaintiff's 
vendor prior to the sale in fayour of the plaintiff. Under .the 
compromise the lessee gave up possession, though it was arranged 
that for the period of the lease he was to receive the profits of the 
seven anna share of the property. As to the three bighas in 
possession of Onkar Mal in excess of his share, he promised under 


' the compromise to pay rent foritto the plaintiff. One of the 


motives for that compromise may have been the withdrawal of the 
criminal case, but it cannot be said to be the only motive. There 
was no unfairness in the agreement between the parties. When 
a withdrawal ofa ciiminalecase ofa trifling nature like the one 
pending against the plaintiff's servants is one of the motives for 


. & compromise, it would not follow that the compromise would for 


that reason be void.. In Dwijendra Nath Mullick v. Gopi Ram 
Gobindaram (*) a Bench of the Calcutta High Court held that where 
the withdrawal of a prosecution was the motive but not the object 
or the consideration of the agreement, the agreement would not be 
rendered void under section 23 of the Indian Contract Act. In the 
present case the withdrawal of the prosecution was not the consi- 
deration for the agreement. The agreement was a fair settlement of 
dispute between the parties and would possibly have been arrived 
at even if there had been no criminal prosecution pending at the 
time against the plaintiff's servants 

. We set aside the decree of the lower appellate court and restore 
the decree of the trial court and dismiss the plaintiff’s suit with 


‘costs of all the courts. 


P Appeal allowed. 
. (1) [1925] 29 C. W. N., 855. 


N 
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DARBARI LAL AND ANOTHER (Plaintiff) 
VETSHS — 
MAHBUB ALI MIAN AND OTHERS (Brenda) d 


Contract Act (IX of 1872), section 1go——Surety, rights of—Priority as 
between the mortgages and surely for only a portion of the mortgage debt 
—Collusive decree, effect of — When. parties to it and ther representa- 
tives bound by such deeree. 


One XA, the owner of the property in dispute, being in em- 
barrassed circumstances, arranged with his wife, Z, to claim her 
dower, with the result that the matter was submitted to arbitration 
‘and the said property was awarded. to Zin extinguishment of 
her claim followed by mutation in her favour hy virtue of a 
decree passed subsequently in terms of the award. Thereupon 
LP, a creditor, doubting the geriuineness of these proceedings, sued 
and obtained a decree, Later on X4 and Z joined in a mortgage 
to LP, and another in tavour of one DZ. Afler two years they 
executed a second mortgage in (avour of LP. KA having died 
subsequently, one XB became surety and paid of all the moneys 
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outstanding under the mortgagés, excepting two sums due to . 


LP and DL respectively, for the payment of which the mortgage 
in suit was«created by Z and her sons, in 1913. 

Held, (1) that once AA allowed a decree to pass against him, 
in so far as he and his representatives were concerned, he was 
not thereafter able, as against his wife, to assert the invalidity of 
such decree which was, however, open to be impeached bya 
creditor and that the wife had a right to execute the mortgage in 
suit. Chesttrappa v. Pullapa, I. L. R., x1 Bom., 708, followed ; 

(2) that inasmuch as AA (the surety) did not pay the 
whole of the indebtedness existing between the creditor and the 
principal debtor but a part only, RB acquired. none of the rights 
of either LP or DZ under any of the documents in question, and, 
therefore, LP and DZ's rights, acquired under the mortgage 
of 1613, took priority over 27's claims. 

FIRST APPEAL from a decree of BABU GANGA PRASAD VERMA, 
Subordinate Judge of Shahjahanpur. 

Kailas Nath Katju and M. N. Raina, for the appellants. 

Kamla Kant Varma (for him Ambika Prasad) and Mukhtar 
Akmad, for the respondents. : 

The judgment of the Court was delivered by - 

MEARS, C. J.—This was a suit brought in the Court of the 
Subordinate Judge of Shahjahanpur, to enforce a mortgage of the 
16th of January, 1913, executed by the wife and sons of one Khurshed 
. Ali Mian, deceased. The plaintiffs also alleged that they had 
preferential right to the payment of the moneys secured by their 
mortgage in priority to one Rani Barkatunnissa. 

* F, A, No. 310 of 1923 ° 
63 


Mears, C. Je 
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The learned Subordinate Judge decided that the mortgage was 
effective ın so far asit concerned the share ot the wife and of the 
two major sons, defendants 1 and 2, He also held with regard to 
Rani Barkatunnissa that she stood on an equal footing as regards: 
her advances with the plaintiffs. The plaintiffs appealed from this 
decision, and the ground they took 1s that as between Khurshed Al. 
Mian and Musammat Latifunnissa, his wife, Latifunnissa was the 
owner of the entire property, and as such was competent to mortgage 
it. They alleged the further ground that the sons and daughters 
were not competent to question the validity of an award and decree 
now about to be mentioned.- 

In the year 1896 Khurshed Ali Mian was the owner of the 
property in dispute. He was in embarrassed circumstances, and by 
arrangement,with his wife she put forward a claim to her dower. 
The matter was submitted to arbitration, and under the terms of 
the award the immovable property, the subject-matter of this suit, 
was transferred to her in extinguishment of her claim to dower. 
This award was dated the 6th of July, 1896. On the r8th of 
August of the same year a decree in terms of the award was passed 
by the Subordinate Court, and mutation in favour of the wife 
followed. Lalta Prasad wasa creditor. He did not believe in the 


. genuineness of these proceedings and commenced a syit for a declara- 


tion that they were in fraud of creditors; 4nd, on the 6th of May, 
1897, obtained a decree. On the 2oth of November, 1897 the 
husband and wife joined im a mortgage to Lalta Prasad, and again 
on the 14th of June they executed a simple mortgage for Rs. 3,000 
in favour of Darbari Lal, the present plaintiff. On the roth of 
August, 1899 they executed a second mortgage in favour of Lalta 
Prasad. Khurshed Ali Mian died in 1905, and in October 1906 a 
considerable sum of money being outstanding, Rani Barkatunnissa 
became surety and paid off all the moneys due under the three 
mortgages with the exception of Rs. 12,500 due to Lalta Prasad, 
and Rs. 1,500 due to Darbari Lal. The mortgage in suit was - 
created to pay off these two sums. 

Two points arise in this appeal. If we are of opinion that as 
between Khurshed Ali Mian and Latifunnissa the latter was the owner 
of the entire property by virtue of the decree of the 18th of 


. August, 1896, collusive though it was, then the plaintiff is entitled to 


succeed as against the only two respondents who are appealing. They 
are respectively Musammat Hasina Begam and Musammat Farmudi 
Begam. The appellants assert that this statement is a correct 
representation of the law and, further, that the two appellant 
daughters cannot question the validity of the decree passed in 
favour of their mother against their father. We are of opinion 
that both these points are well founded, and we have been guided 
t0 that decision by the principles laid down in the case of Chenvt- 
*rappa v. Pullapa('). We are of opinion that once Khurshed Ali Mian 
a) [1887] I. L. R., 11 Bom., 708. 
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permitted a decree to pass against him, that in so far as he and his 
representatives were concerned, he was not thereafter able, as against 
his wife, to assert the invalidity of such decree That decree 


was, however, open to be impeached by a creditor; and it was, 
as we have said, in fact successfully impeached. In our: 


opinion the legal effect of the decree was as between husband and 
wife to invest in the wife the property mentioned in the award, 


and in the terms of the award. It follows from that that she had. 


‘a right to execute the mortgage in suit in the year 1913 We 
are, therefore, of opinion that on this point the appeal succeeds. 

Now as regards the position of Rani Barkatunnissa, it is unfortu- 

^ nate that she is not represented in this appeal. But even if she 

were, we are of opinion that no authority could have been cited to 

us which would support the decision of the Subordinafe Judge, or 

destroy the contention of the plaintiffs that in the circumstances 


of the case their mortgage is entitled to priority. The point is ` 
a yery short one. Musammat Barkatunnissa in the year 1906 stood ' 


surety. She thereby acquired certain well known rights One 
of such rights incidental to the positiom of a surety is that if the 
surety is called upon to pay the principal’s debt and does in fact 
pay the whole of it, the surety is entitled to step into the shoes of 
the creditor, and to have for his own benefit any rights which the 
creditor happens to have against the debtor. Section 140 of Act 
.9 of 1872 makes it perfectly clear that these rights accrue to a 
` surety when the surety has done "all" that he was liable to do. 
Now in this case it is conceded that Rani Barkatunnissa did not 
pay the whole of the indebtedness that existed between the creditor 
and the principal debtor, but a part only, and, therefore, she was 
nothing more than a creditor having a claim upon the principal 
debtor. She acqured none of the rights of either Lalta Prasad 
or Darbari Lal under any of the documents in question. There- 
fore the plaintiffs rights acquired by them under the mortgage of 
the 16th of January, 1913, took, in our opinion, priority over the 
claims of Rani Barkatunnissa In this respect also we think the 
appeal succeeds. S f 
We, therefore, modify the decree of the lower court and decree 
the claim as prayed. .We give to the plaintiff the costs of the 
appeal in so far as they relate to the,issues raised by the respond- 
ents Nos. 5 and 8. j 
Appeal allowed— Decree modified. 
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ROSE JAVITRI (Defendant) 
“1987 versus 
March, 28. GENDAN SINGH AND OTHERS (Plaintiffs) .* 
LINDSAY, j Hindu Law—Deed of gift in favour of suidoms— Interbretation — When 
"SULAIMAN,]J. only limiled snterest conferred — Reversioner’ s claim—Burden of proof, 
when adsscharged—Adverse passerston, when not made ont—Stridhar 
Aeirs—Revertor. 


It is incumbent om a plaintiff seeking to “succeed to property as 
a reversioner, to establish affirmatively the particular relationship 
which he puts forward as well as to satisfy the court that to the 
best of his knowledge there are no nearer heirs. He cannot be 
expected to do anything more and it is for those who claim that 
their kinship is nearer than that of the plaintiff to prpve that 
relationship. Ram Row v. Kntttya Gowadan, 1. L. R., 40 Mad., 


654, followed. 
One SR, the original Owner of the property in dispute, execut- 
ed a deed of gift which recited "that he had made a gift of the 
n property with all its inherent and adventitious rights to his two 
wives in certain proportions and that the donees had ‘been put 
into possession but they sball have no right to alienate the pro- 
perty.” This deed was not given effect to after SR’s death but 
by a fresh deed, the two widows divided the property between 
themselves. Later on the elder widow made a gift of he: share 
to her daughter's son VS and, on the younger widow's death, her 
share descended to her daughter P. Subsequently by a parti 
tion arranged between /VSand P, two wakals were constituted 
in their names respectively. After the deaths of P and the elder 
widow, the daughter's grandsons and great-grandsons of SR 
through hiselder wife sued / ( P’s daughter) on the ground that the 
property devolved on them as the nearest dandhus of SR. The 
` suit was decreed by the Subordinate Judge, and / having died 
‘during the pendency of her appeal, her sons, who alone survived 
her, were allowed to continue the appeal. Xela: 

(1) that the plaintiffs being samdhus of SR were entitled to 
succeed to any property which was .S's estate in the absence of 
agnate relations ; 

. (2) that the plaintiffs "bad discharged the burden of proof by 
~ relying on the evidence of a defendant's witness who admitted 

" . that there was no one alive in the family of SR; 
(3) that the will by SÆ confened only a limited interest on 

the two widows; and 
(4) that even if the younger widow took an absolute interest, 
the property became her siridan and would descend first to P 
for her life and afterwards to / for her life and as / had no 
daughter, there was a revertor to the heirs of the younger widow, 
os. her husband and his heirs. Jeo SAamker Lal v. Debi Sahat, 
*^ F, A, No 21t of 1924 


at 


i 
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I. L. R., 25 All., 468, Sheo Pariab Bahadur Singh v. The Allaka- 
bad Bank, Y. L. R., 25 All., 476, Swbrahmanian Chetii v. Aruna 
Chellam Chetti, I. L. R., 28 Mad., 1, Sham Behar: Lal v. Ram 
Kali, 21 A. L. J. Rọ, 656 and Ram Kalı v Gopal Dei, a4 A. L. 
J. R., 742, referred to. 
FIRST APPEAL from a decree of BABU KASHI PRASAD, Addi- 
tional Subordinate Judge of Aligarh. 
B. E O'Conor, Surendro Nath Sen, Mushiag Ahmad and Ram 
Nama Prasad, for the appellant. 
Sir Tef Bahadur Sapru, Shiam Krishna Dar and Panna- Lal, 
for the respondents. 
The judgment of the Court was delivered by 
LINDSAY, J.—The dispute in this case is with regard to certain 
zamindari property in a village called Nagla Anni * Admittedly 
this property once belonged to a man named Suchcha Ram who 
died in 1870. In the plaint there is exhibited a pedigree about 
which, except in one particular, there was no dispute in the-court 
below and from this it appears that Suchcha Ram had two wives, 
Musammat Nand Kunwar the elder wife, and Musammat Gias 
Kunwar the younger. 
The plaintiffs in the present suit are the daughter's grandsons 
and greatgrandsons of Suchcha Ram through his wife Musammat 


. Nand Kunwar. 


The sole defendant in the suit was Musammat Javitri, who 
claimed to be Suchcha Ram's grand-daughter, the daughter of his 
daughter Musammat Parbati. In other words, Javitri was the 
grand-daughter of Suchcha Ram's younger wife Musammat Gias 
Kunwar. 


In the court below the plaintiffs denied the parentage of Musam- 
mat Javitri saying that she was not the daughter of Musammat 
Parbati. The court below, however, has found in favour of Mu- 
sammat Javitri on this point and that finding is no longer. in 
dispute 


The case for the plaintiffs was that ou the déath of Musammat 
Parbati in 1922, the succession opened and the property devolved 
upon them as the nearest óandkws of Suchcha Ram It was alleged 
in paragraph 9 of the plaint that there were no other heirs of 
Suchcha Ram than the plaintiffa. 


I& was admitted in the plaint that on the 5th of February, 1869, 
about a year before his death, Suchcha Ram had executed a deed 
of gift by which he purported to give 5 biswas of Nagla Anni to 
his wife Musammat Nand Kunwar and the remaining 15 biswas to 
his second wife Musammat Gias Kunwar. The plaintiffs, however, 
maintain that this deed was not given effect to amd that the two 
widows succeeded as joint heirs of their husband after bis death im 
the year 1870. After Suchcha Ram's déath, by a deed executed 
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on the 24th May, 1870, the two widows divided the property, one- 
third being assıgned to Musammat Nand Kunwar and two-thirds to 
Musammat Gias Kunwar. After this it is said that Musammat 
Nand Kunwar made a gift of her 1-3rd share to her daughter's son, 
Narain Singh. The 2-3rd share, which was in the possession of 
Musammat Gias Kunwar, descended to her daughter Musammat 
Parbati and it was stated that in the year 1878, by partition arranged 
between Narain Singh on the one side and Parbati on the other, two 
mahals were constituted, one of Narain Singh and ‘one of Musam- 


^ mat Parbati, in accordance with the shares above specified It was, 


however, claimed that neither Musammat Gias Kunwar nor Musam- 
mat Parbati had more than the limited estate of Hindu females in 
the shares just mentioned, and the plaintiffs, therefore, claimed that 
they were entitled to succeed on the death of Musammat Parbati. 
Musammat Javitri, it was pleaded, had no right to take the property 
after Parbati’s death. 


The defence in substance was that the gift made by Suchcha 
Ram in the year 1869 cofferred an absolute estate on both the 
widows and consequently it was pleaded that the share which was 
given to Musammat Gias Kunwar was her siridan property which 
had rightly descended in the first instance to Musammat Parbati 
and after the latter's death to Musammat Javitri. The defendant 
pleaded that the plaintiffs were not the heirs of Suchcha Ram 
though she did not set up any plea of pus tertit. A further plea 
taken in defence was one of adverse possession, it being alleged that 
Parbati’ held adversely since the death of Musammat Gias in the 
year 1875 and so it was pleaded that the plaintiffs’ suit was barred 
by limitation. Again in paragraph 21 of the written statement a 
reference was made to the partition which took place in 1878 be- 
tween Narain Singh and Musammat Parbati and it was pleaded that 
in view of this partition the plaintiffs had no right to recover the 
property in guit. 


The Subordinate Judge decreed the suit. He found that the 
deed of gift execyted by Suchcha Ram on the 5th of February, 1869 
could at most confer only a life-interest on Musammat Gias. He 
also found that no effect was given to this deed because no mutation 
took place after it had been executed. The Subordinate Judge was 
further of opinion that Gias’s interest, after the arrangement entered 
into in 1870 with her co-widow, Musammat Nand Kunwar, was 
still only a life-interest in the property. He held that Pagbati’s 
possession was not adverse to the plaintiffs for she succeeded as heir 
to her father. on the death of the last surviving widow, Musammat 
Nand Kunwar, who died in the year 1878. The Judge found that 
the plaintiffs could only bring their suit after Parbati’s death. The 
Judge was of opinion that the plaintiffs were the nearest heirs of 
Suchcha Ram and that it was not proved that there were any nearer 
heirs in existence. 
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Against this decree Musammat Javitri appealed. She died 
during the pendency of the appeal It appears that Javitri left 
several sons but no daughter, and the sons bave been allowed to 
continue the appeal after the death of their mother. We have to 
note here that objection was taken to this substitution of parties on 
the ground that even if the property had, as alleged by the defendant, 
been the séridkanm property of Musammat Gias, Musammat Javitri's 
sons could not inherit it and the property would revert to the heirs 
of the last full owner. This objection was withdrawn and obviously 
could not be maintained for the question of the son's right to take 
the property which was in Javitri's possession could only be decided 
after they were made parties to the appeal. 


The first ground taken in the petition of appeal is that the 
plaintiffs have failed to prove themselves the nearest heirs of Suchcha 
Ram. Grounds 2 and 3 relate to the deed of gift “executed by 
Suchcha Ram on the 5th of February, 1869. It is pleaded that by 
this transfer Musammat Gias took an absolute estate in the property. 
In grounds 5 and 6 it was pleaded that the property being the 
siridkan of Musammat Gias hed rightly descended to Musammat 
Javitri. The 4th ground of appeal relating to a question of fact lias 
not been pressed before us and may be ignored. 

To deal with the first ground raised in the memorandum of 

appeal. . 
The plaintiffs are admittedly ġandkus of Suchcha Ram and they 
are entitled to succeed to any property which was Suchcha Ram's 
estate in the absence of agnate relations, that is to say, sapindas and 
samanodakas to the r4th degree from Suchcha Ram. It is claimed 
here in appeal that the plaintiffs failed to discharge the burden of 
proof which lay upon them. They alleged in their plaint the absence 
of all other heirs except themselves but they produced no évidence. 
None of the plaintiffs went into the witness-box and from the record 
it is proved that the plaintiffs’ pleader refused to open the case and 
tolead evidence. He said he would content himself with calling 
evidence in rebuttal. 

As regards the burden of proof the plaintiffs had in the first 
place to prove themselves andus and this they have done They 
had also to satisfy the court that there were no nearer heirs, and 
the question is whether there is any evidence on the record on this 
point The Subordinate Judge held that the plaintiffs had proved 
all that was necessary for them to prove because, as he said, it is not 
prove that any collateral of Suchcha Ram deceased is alive. While 
- we do notthink that the view of the Subordinate Judge on this 
point is quite correct, we are nevertheless of opinion that the 
‚plaintiffs did discharge the burden which lay upon them. In this 
connection we may refer to the case of Ram Row v. Kuttiya 
Gowndan (1). At page 656 of the judgment, dealing with the questione 

(1) [1916] I. L. R., 4o Mads, 654. ^ 
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of burden of proof in a case of this kind, one of the learned Judgee 
observed :— 


"Itisno doubt incumbent on a plaintiff seeking to succeed 
io property as a reversioner, to establish affirmatively the par- 
ucular relationship which he puts forward. He is also bound to 
satisfy the court that to the best of his knowledge there are no 
neater heus He cannot be expected to do anything more. It is 
for those who claim that their kinship is nearer than that of the 
plaintiff to prove that relationship". 


` We think that this, if we may say 0,13 a correct statement of . 


` the law relating to burden of proof in a case of- this nature Now, 


while it is true that the plaintiffs did not lead any evidence 
for the purpose of showing that to the best of their knowledge 
there were no nearer heirs than themselves, they are entitled tx 
rely upon amy evidence to this effect which can be found in the 
statements of any of the witnesses called for the defence, and reliance 
is placed upon the statement of a defendant's witness, a man named 
Mihin Lal, a patwar. His deposition is printed at pages 10 and 
11 of the record, and it is "shown that in cross-examination Mihin 
Lal admitted that there was now no one alive in the family of 
Suchcha Ram. We think that the plaintiffs are entitled to rely 
upon this statement, and that being so, we are of opinion that the 
burden of proof was discharged and that the plaintiffs proved them- 
selves to be the nearest heirs of Suchcha Ram. 


The next question we have to deal with is the interpretation 
ofthe deed of gift executed by Suchcha Ram on the sth of 
February, 1869. After having carefully considered this matter in 
the light of the arguments addressed to us we do not feel disposed 
to differ from the opinion come to by the court below, namely, that 
this deed gave nothing more than a life-interest in the property to 
the two widows. 


The deed begins by reciting that Suchcha Ram is the owner of 
the whole 20 biswas in mauza Nagla Anni, and he goes on to say 
that being in a sound state of mind he has made a gift of the 
property with a]| its inherent and adventitious rights to his wives 
Musammat Gias Kunwar and Nand Kunwar, in the proportion of 15 
biswas to the former and 5 biswas to the latter. It is also recited that 
the donor has withdrawn his possession and has put the donees in 
possession. Suchcha Ram goes onto say that the donees, while 
in possession and occupation of the gifted property, shall be 
"responsible for loss or gain" (Malik nafa wa nuqsan). , The 
next recital is that neither he nor his heirs shall have any claim 
whatsoever with regard to the subject-matter of the gift, and finally- 
there is a declaration that the donees shall have no right to alienate 
this property. 

It is true that if the earlier portion of this document stood alone 


"it might be very difficult to suggest that the gift was not an absolute 
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gift. There is, however, the clause at the end in which it is 
expressly recited that the donees are to have no right to alienate 
this property, and if effect is to be given to these words, it 
necessarily follows that we must hold, in agreement with the coürt 
below, that the two widows took nothing more than the limited 
estate peculiar to Hindu females. We were asked by the respond- 
ents to interpret this document in the light of the principles laid 
down in the Privy Council case of Shamshulhuda v. Sewak Ram (3). 
Certainly if those principles are to be adopted here in connection 


with this deed which was executed in the year 1869, our finding — 


must be in favour of the respondents. The only other course would 
be to rule out the clause forbidding alienation as being repugnant 
and of no effect On the whole we certainly think it: possible to 
interpret this document as conferring a limited interèst .only and 
we are not prepared to say that the judgment of the Subordinate 
Judge on this point is wrong. On this finding, therefore, the judg- 
ment of the court below must be held to be correct, and the plaintiffs 
- being the nearest heirs of Suchcha Ram were entitled to succeed 
on the death of Parbati. i 


As regards the plea of adyerse possession on the part of Parbati 
which was raised in the court below, we are of opinion that no such 
plea can succeed There is no question of Musammat Parbati’s 
possession having been adverse to the plaintiffs who only became 
entitled to set up their claim when succession opened after Parbati’s 
death. - 


We may further observe here that, as matters now stand, we 
should feel ourselves compelled to affirm the lower court's decree 
even if it were held in favour of the appellant that Musammat Gias 
took an absolute interest under the deed of gift executed by Suchcha 
Ram. If Musammat Gias took an absolute interest as the appellant 
contends, then the property became Gias’s s/rzdAas and would 
descend first to her daughter Musammat Parbati for her life and 
afterwards to her daughter Musammat Javitri for her life. We have 
mentioned above that Javitri died pending this appeal and left no 
daughter but only sons, and so there is now a revertor to the heirs 
of Musaromat Gias, namely, Gias’s husband and his heirs. In this 
- connection we refer to the two judgments of their Lordships of the 
Privy Council, S&eo Shanker Lal v. Debi Sahai (*) and Sheo Partab 
Bahadur Singh v. The Allahabad Bank (*). We also refer to 
the interpretation which was put onthese judgments in the Full 
Bench of the Madras High Court Subramantan Chetti v. 
Aruna Chellam Chetti (*). This latter interpretation has been 
accepted in two cases in this Court, namely, Sham Behari Lal v. 
Ram Kali (`), and Ram Kalı v. Gopal Dei (°). Since the 
decree was passed in the court below, execution has been taken out 


(1) 14 B. L. R., 226 at 231. (2) {1993} I. L. R, 25 All, 468. 
IE [c3] I. L. R., 25 All, 476. (4) [1904] I. L. R., 28 Math, 1. 
5 1923 


231A, L, J. R., 656. . (6) [1926] 24 A. L. J. R., 743. 
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and possession has been delivered to the plaintiff and now that - 
Musammat Javitri is dead and her sons cannot take this property 
(on the assumption that it was the s/ridAam property of Musammat 
Gias), it would not be proper to"hand back the property to Javitri's 
sons and thus to invite the parties to embark upon another 
litigation, In any view the plaintiffs are nearer heirs than the 
sons of Javitri for the former are daughter's son's sons while 
the latter are daughter's daughter's sons. There remains for 
consideration only one other argument which was pressed’ upon us 
in appeal It was contended on behalf of the defendant-appellant 
that there had been a family settlement which bound the parties and 
which constituted a bar to the present claim. There isin reality 
before us no case of family settlement nor was any such case set 
up in the ceurt below. Dr. Sen for the appellant has relied upon 
what is stated in paragraph 21 of the written statement by way 
of reply to what was set out in paragraphs 7 and 8 of the plaint. 
All we know in this connection is that in 1878 Narain Singh, the 
daughter's son of Musammat Nand Kunwar, seems to have applied 
for partition as against Musammat Parbati with the result that a r-3rd 
share was allotted to the mafa/ formed in the, name of Narain 
Singh and 2-3rd share allotted to the mahal formed in the name 
of Musammat Parbati following the arrangement come to between the 
two widows under the deed of 24th May, 1870. As we have 
said no case of. family settlement was raised in the court below, 
and as regards this partition of the year 1878 the only evidence 


' before us is the document Ex D which is described as copy of the 


lot awarded to Musammat Parbati. An examination of this document 
shows that a number of fields were assigned to the mahal erected 
in the name of Musammat Parbati. The list contains the numbers of 
the fields with the names of the tenants in cases where the fields 
were cultivated. This is the solitary piece of evidence upon 
which we are asked to say that there was some arrangement 
between Narain Singh and Musammat Parbati in the year 1878 which 
bars the present claim. From what we have said it will be apparent 
that even if this plea of a family settlement could be raised at 
the present stage there is no evidence whatever to support it. 
The production of this liat of-lots allotted to Musammat Parbati is 
no evidence whatever of title. It simply suggests that, as a matter 
of convenience, the two parties, that is to say, Narain Singh and 
Musammat Parbati, continued an arrangement for exclusive possession 
of the property in the shares of 1-3rd and 2-3rd in accordanc® with 
the arrangement which had been previously entered into between 
the two widows under the document of the 24th of May, 1870., 
There was no family settlement which would bar the present suit. 
There is only one matter left for consideration, and that is 
the question of costs. Neither party bas addressed us on this 
question but it is apparent to us after an examination of the record 
that the case set up by the plaintiffs that Musammat Javitri was not 
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the daughter of Musammat Parbati was a false case and we have no 
doubt that it was a false case to the knowledge of the plaintiffs. 
Practically all the evidence which Javitri called in the court below 
was evidence to prove her parentage. In these circumstances we 
consider that the plaintiffs ought to be deprived of their costs in 
the court below. Similarly in appeal we are of opinion that the 
respondents ought to pay their own costs of the appeal It is 
only an accident that Musammat Javitri died, while the appeal was 
still pending. 

The appeal, therefore, fails but we modify the decree of the 
court below by directing that the parties do bear their own costs 
in the court below. In this Court also they will bear their own 


coata. 
Appeal dismissed. , 


CHANDI PRASAD (Defendant) 
versus * 
JAMNA (Plaintiff) * 

Civil Procedure Code(Act V of 1908), Order 2r, rules 22 and 66— Death of 
Judgment-debtor before sale proclamation. drawn up— Proclamation 
issued without bringing on record judgment-debtor’s legal representatives 
—Sale— Validity of execution proceedings. 

Order 21, rule 66 of the Civil Procedure Code expresaly re- 
quires that the prociamation shall be drawn up after notice to the 
decree-holder and the judgment-debtor. It is imperative on the 
court to issue a notice to the judgment-debtor. / 

Valid execution proceedings cannot continue in the absence of a 
living judgment-debtor or his legal representative and the failure 
to serve a proper notice on the legal representatives renders the 
sale altogether irregular and inoperative. 

Raghunath Das v. Sundar Das, 1. L. R., 42 Cal., 72 (P.C), 
followed. Sheo Prasad v. Hira Lal, I. L. R., 12 All, 440, 
Bhagwan Das v. Jugal Kishore, l. L. R., 42 AL, 570, Dora 
Swams v. Chidambaram, I. L. R., 47 Mad., 63, and Raja Gopala 
v. Ramanuj Acharya, I. L. R., 47 Mad., 288, discussed and re- 
ferred to. 

SECOND APPEAL from a decree of BABU RAJ RAJESHWAR 

SAHAI, 3rd Additional Subordinate Judge of Aligarh, confirming 

a decree of MAULVI AQIB NOMANI, Munsif of Koil. 


Peary Lal Banerfi, for the appellant. 
S. B. Johri, for the respondent. 
The judgment of the Court was delivered by 


Boys, J.—This defendant’s appeal arises out of a suit for declara- 
tion that the decree in suit No. 185 of 1918 was not binding on the 
plaintiff, that the sale of the house in execution ofthe decree was 

*S. A. No. 110 of 1925 


s 


CIVIL 


— 


1917 


JAVITRI 
v. 
GENDAN 
SINGH 


Lindsay, f. 


CIVIL. 


1937 


April, t3 


Boys, J. 
KENDALL, J. 


Boys, J. 


CIVIL 


k 1927 


CHANDI 
PRASAD 


p. 
JAMNA 


Boys, J. 


508 HIGH COURT : [4. L J. R. 


also not binding on the plaintiff and that the plaintiff is owner of 
the house. 

` The plaintiff, at one stage of the suit No. 185 of 1918, was made 
& party to the execution proceedings, but was later exempted. A 
lengthy written statement was filed, but briefly the case as put 


- before.us for the appellant was that the plaintiff was not a neces- 


sary party, that the decree was obtained against the person who 
was the legal representative of the mortgagor and that the plaintiff 
had no right in the house at all. 


The facts are intricate, and, in order to appreciate the points 
that we have to decide, it will be necessary to set them out in consi- 
derable detail. They will be more easily understood if we set them 
out in chronological order. Parbhu Lal was the original owner of 
the house. «His wife was Musammat Sibo, and they had a daugh- 
ter, Musammat Jamna. - 


On the 12th of August, 1914, Parbhu Lal mortgaged this house 
to Chandi Prasad. 3 


Whether before or after the date of this mortgage we have no 
information, but probably subsequent toit, Ram Dayal obtained a 
simple money decree against Parbhu Lal, and in pursuance of that 
decree attached the house. i 


On the 23rd September, 1916, Parbhu Lal died. We have no 
information as to whether he died after or before the order for sale, 
but it is clear that he died, at any rate, before the sale proclamation 
had issued. Some attempt was made to suggest that he might have 
been alive at the time of the drawing up of the proclamation under 
Order 21, rule 66, and died prior to the actual issue thereof, but 
no attempt has been made in the lower courts to show that there 
was any interval between the drawing up of the proclamation under 
Order 21, rule 66, and the actual issue thereof. We must, therefore, 
take it that Parbhu Lal died after the order for sale had been made 
but prior to the drawing up of the proclamation under Order 21, 
rule 66, and that, therefore, no notice under that rule could have 
been issued to him. 

On the 29th of September, 1916, the sale proclamation was pre- 
pared, or, as it is described in the judgment of the lower appellate 
court, issued without the legal representative of Parbhu Lal, who at 
that time was Musarumat Sibo, having been brought on the record, 
and was duly followed by a sale. 


On the 13th of December, 1916, the sale took place, and 'Manni 

Lal purchased the house ; but he appears never at any time to have 

obtained possession. Neither side is able to offer any explanation 
of why Manni Lal did not apply for actual possession. 

The next step was that in 1918 Chandi Prasad brought the suit 

* No. 185 of 1918 on his mortgage, and impleaded both Musammat 

Sibo and Manni Lal. On the roth of August, 1918, he obtained a 
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preliminary decree. On the 22nd of January, 1919, he applied for 
a final decree to be drawn up. On the 26th of January, 1919, 
Musammat Sibo died. She had possession of the house at her death 
and on her death Musammat Jamna succeeded as heir to her after 
Parbhu Lal, and continued to occupy the house Musammat Jamna, 
however, was not at this stage impleaded as the legal representative 
now of the mortgagor. On the 25th of February, 1919, the final 
decree was prepared. Several applications for execution were made 
against Manni Lal and Musammat Sibo, though the latter was dead. 
But we have no information as to what steps were taken on those 
applications. 


On the 27th of Rages 1919, Musammat Jamna was impleaded as a 
party. She made several objections, one of which was that she had 
not been a party to the preparation of the final decree, On the 6th 
of February, 1920, the decreebolder decided to exempt her, 
Chandi Prasad's Vakil stating that " Musammat Sibo was not a 
necessary party, her rights have been sold and the purchasers were 
party, therefore the objector’s (Musammat Jamna's) name be struck 
off’. In the beginning of 1921, Manni Lal decided to try to obtain 
possession of the house, and brought asuit against Musammat Jamna 
which was dismissed on the 16th of May, 1921, on the ground that 
Musammat Sibo, who was the legal representative of Parbhu Lal, 
after his death had not upon the death of Parbhu Lal been made a 
party to the execution proceedings under Ram Dayal’s decree. To 
this suit of Manni Lal Chandi Prasad was not a party. A certified 
copy of the judgment of the trial court is on the record, and so far 
as our information goes, Manni Lal did not appeal against that decree, 
but it has been found by the lower appellate court and we agree with 
it that there is nothing on the face of the judgment to show that 
it was a collusive decree, whether that would or would not have any 
effect on this suit. 


On the 22nd of July, 1919, sale took place in execution of Chandi 
Prasad's decree, and Chandi Prasad himself purchased the house. 
On the 8th November, 1922, Chandi Prasad applied to get possession 
and hence the present suit. 


The case for the plaintiff, Musammat Jamna, i8, asit was in the 
suit brought against her by Manni Lal, that the purchase by Manni 
Lal in execution of the decree of. Ram Dayal was a nullity, because, 
after the death of Parbhu Lal his legal representative, Musammat Sibo, 
had not been brought on the record; that, though she herself 
(Musammat Jamna) at one stage in the execution proceedings in the 
decree of Chandi Prasad had, after the death of Musammat Sibo, been 
made a party as the then "legal repreàentative of the mortgagor, 
Parbhu Lal, yet she had been exempted and, therefore, treated as 
if she had never been made a party, and the decree of Chandi 
Prasad was inoperative against her ; and finally that the decree of 
Chandi Prasad against Manni Lal was inoperative, as the sale to 
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him in execution of the decree of Ram Dayal was a nullity, and 
consequently he was not a legal representative of Parbhu Lal, the 
mortgagor. For the defence and for the appellant here it is frankly 
admitted that, if the execution proceedings subsequent to Parbhu’s 
death, including the sale in favour of Manni Lal, were null and void 
then Manni Lal was not the legal representative of Parbhu Lal, the 
mortgagor, and that, as Musammat Jamna must be treated as if she 
had never been made a party to the execution proceedings in the 
decree of Chandi Prasad, her suit must succeed as it has succeeded 
in both the courts below. : 


The defendantappellant, therefore, has tó establish that exe- 
cution proceedings subsequent to Parbhu's death were not null 
and void. There is no question here of a mere irregularity in the 
sale requiring to be supported by proof of substantial injury 
before the sale could be set aside under Order 21, rule go. The 
question is whether valid execution proceedings could continue in 
the absence of a living judgment-debtor or his legal representative. 


Before considering the judicial authorities that have been quoted 
to us we will refer to the relevant sections and rules of the Code 
of Civil Procedure. The first of these is section 50. That section, 
in our view, does not call in any way for the issue of anotice beyond 
that it suggests that the law contemplates there being on the record 
either a living judgment-debtor or his legal representative. With 
the exception of this inference to be drawn from it all that it does 
is to inform a decree-holder that if the judgment-debtor has died 
before the decree has been fully satisfied he can, if he wishes to exe- 
cute the decree, proceed against the judgment-debtor’s legal repre- 
sentative. How he is to proceed is laid down in Order 21, rule 22. 
That provides that if an application for execution is made against 
the legal-representative the latter shall have notice to show cause. 
In reference to this it has been suggested that it only applies 
where an application for execution is being made, and does not 
apply to the proceedings consequent on that application, and that, 
therefore, it woyld have no applicability to a case where the judg- 
ment-debtor was alive at the time of the application for execution 
and died subsequently to the commencement of the execution. We 
are, however, not called upon to decide this particular point, for in 
the present case the first step that had to be taken after the death 
of the judgment-debtor in this case was the drawing up of the pro- 
clamation. Order 21, rule 66 expressly requires that the procjama- 
tion shall be drawn up after notice to the decree-holder and the 
judgment-debtor. It was, therefore, imperative on the Court to issue 
a notice to the judgment-debtor. If the sale. in the absence of a 
notice under rule 66 was not a nullity, then under Order 21, rule go 
it would be necessary for the legal representative of a judgment- 
flebtar to show that he had sustained substantial injury’ by reason 
of the irregularity, In’ our view the matter is concluded by the 
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decision of their Lordships of the Privy Council of the 18th of > 


May, 1914, reported in Raghunath Das v. Sundar Das (1). That was 
a case which arose under the old Code of 1882, but the view of their 
Lordships was expressed in unequivocal terms that the failure to 
serve a proper notice on the legal representative rendered the sale 
“altogether irregular and inoperative’. It was moreover a case not 
of failure to serve a notice of the application for execution but the 
passing of tbe rights of the judgment-debtor to the Official Assignee 
in the middle of the execution proceedings, In that case execution 
proceedings had reached the stage of an order for sale having been 
passed. Before the sale had actually taken place an insolvency 
order was passed against the judgment-debtor whereby the property 
vested in the Official Assignee The decree-holder took a step by 
way of serving a notice on the Official Assignee but the notice was 
merely to show cause why he, the Official Assignee, should not be 
substituted for the judgment-debtor and did not give him specific 
notice to resist the execution proceedings if he desired to do so. 
The Official Assignee ignored the notice and subsequently the 
decree-holder obtained an order from the Court bringing the Official 
Assignee on to the record and an order for the sale to proceed. 
It proceeded and the decree-holder himself purchased. Subsequent- 
ly the Official Assignee by due process of law himself sold the pro- 
perty. As against the second purchaser their Lordships held that 
the first sale by reason of the failure to serve a proper notice on 
the Official Assignee to resist the execution proceedings, if he so 
wished, was a complete nullity At page 80 of the report their 
Lordships said : 

“At any rate the execution could not proceed until the Official 

Assignee had been properly brought belore the Court, and an 

order binding on him had been obtained." 
And again at page 82 they say: 

"Their Lordships are of opinion that this sale was altogether 

irregulai and inoperative” 
and they gave three reasons for that view, all of which were apparent- 
ly regarded as equally conclusive. In reference to the matter before 
us now they say 

" In the second place no proper steps had been taken to bring 

the Official Assignee before the Court and obtain an order bind- 

ing on him and accordingly he was not bound by anything which 

was done.” 
In ouf view this concludes the present question. . 

It is, however, desirable to say a few words in reference to the 
argument which was addressed to us founded on the Full Bench 
decision of this Court in Sheo Prasad v. Hira Lal (). In our 
view the whole of that argument was really beside the point. In 
that case the judgment-debtor had died after the proclamation of the, 

(1) [1914] I. L. R., 42 Cal, 72. (2) (1884]'I. L. R, 12 All, 440. 


E 


* CIVIL 


1937 


CHANDI 
PRASAD 


r. 
JAMNA 


Boys, J. 





CIVIL 


1937 


CHANDI 
PRASAD 


v». 
JAMNA 


Boys, J. 





$12 | HIGH COURT [& L. J. R. 


sale and his legal representative was not brought on the record or 
served with a notice before the sale took place. Four of the learned 
Judges held that if the judgment-debtor had died before the attach- 
ment took place, the decree-holder was bound to proceed to bring 
the legal representative on the record; but where, as in that case, 
the property had been attached before the death of the judgment- 
debtor, the property was in the custody of the Court and the sale 
could properly proceed without the legal representative being 
brought on the record. Whether if this decision was still binding 
on us we should be prepared to accept it without asking for the 
matter to be referred again to a Full Bench for fresh consideration, 
we need not determine, for there ig another elementin that case 
which indicates that it is clearly no longer binding on us. The four 
Judges (Mahmood, J. dissented) were clearly influenced in the 
decision at which they arrived by the consideration that they were 
unable to find throughout the Code any.express provision requiring 
a fresh notice to be served on the judgment-debtor, It is true that 
at that time there was no express provision requiring notice to be 
served on the judgment-debtor either preparatory to drafting the 
proclamation or after the proclamation had been drafted prior to the 
sale. In the present case, however, the facts are to this extent 
different that the judgment-debtor died not after the proclamation to 
the sale had been drafted but before the proclamation, and a provi- 
sion has been introduced into the Code of 1908 in Order 21, rule 66 
corresponding tothe section 287 of the old Code requiring the 
service of notice on the judgmentdebtor. How far the insertion ` 
of this provision would override the decision of the Full Bench in a 


- case where the judgment-debtor died after the sale proclamation it 


is not necessary for us to determine. We were referred to a decision 
in Bhagwan Das v. Jugal Kishore ('), as being a casein which 
it was held that the decision of the Full Bench in Skeo Prasad v. 
Hira Lal (*) was still law under-the present Code. But that has. 
no bearing on the present case at all. All that occurred in the 
later Allahabad case was that the Division Bench, which decided 
that case, relied gn the decision in the Full Bench that an attachment 
did not necessarily abate owing to the death of the judgment-debtor, 
and execution proceedings would not have to be commenced de now. 
The only other decision with which we were pressed was that in 
Dora Swami v. Chidambaran (*), which was, however, overruled 
in the Full Bench decision of the same Court in Raya Gopala v.: 
Ramanuj Acharya (*) and does not call for further notice. ` e 

In the result, in our view, the plaintiff's suit was rightly decreed 
and this appeal is dismissed with costs. 

Appeal dismissed. 


(1) [1920] I. L. R., 42 All, 570. 

m 1889] I. L. R., 12 All, 440. 
D i 3) |1923] I. L. R., 47 Mad, 63 - 

(4) * [1923] I. L. R., 47 Mad., 28383, 
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BANSIDHAR AND OTHERS (Defendants) CIVIL 


versus 1917 
SAMPAT KUMAR SINGH AND OTHERS (Plaintiffs) * March, 31. 


Indian Registration (Amendment) Ad (LI of 1027), Expl. to sechon 17, — WALSB,']. 
sub-section (2)— Written contract for sale—Containing acknowledgment LINDSAY, J. 

of receipt of part consideration or earnest money— When registration MORERI N 
unnecessary. 2 BANERJI f. 
Contracts for sale, if. reduced to writing, which, contain an ASHWORTH, 
acknowledgment of receipt of part consideration or eat nest money, J. 


IQBAL 
do not require registration. AHMAD, J. 
Dayal Singh v. Inder Singh, 24 A. L. J. R., 807 (P. C.),, referr- 
ed to. 


FIRST APPEAL from a decree of Basu JOGENDRA NATH 
CHAUDHRI, Subordinate Judge of Gorakhpur. 


The following is the Referring Order :—’ 


LINDSAY and SULAIMAN, JJ.—This appeal arises out ofa suit 
for specific performance of a contract for sale. The court below 
has decreed the claim. One of the points raised in appeal on 
behalf of the appellants is that the alleged contract of sale, 
datéd the rst of September, 1918, printed at pages 155-156, of the 
paper-book and reciting the receipt of Rs. s00 out of the sale 
consideration, required registration. The point in this form was 
not taken in the court below, but since the appeal was filed, the 
case of Dayal Singh v. Inder Sangh, 24 A. L. J. R., 807, has been 
decided by their Lordships of the Privy Council on which strong 
reliance is placed on behalf of the appellants. 

As the question, whether contracts for sale, if reduced to writing, 
which ‘contains an acknowledgment of receipt of part considera- 
tion iequire registration, is & very important one and arises in 
numerous cases, we think that itis necessary that this point 
should be considered by & larger Bench, so that the decision may 
, be authoritative. We therefore refer the following question to a 

Full Bench :—Whether the contract for sale, as embodied in the t 

document No” 387, dated the rst of September, 1918, printed at 
page 155 of the paper-book, required to be registered? 

The record will be placed before the Hon’ble the Acting Chief 
justice (or the constitution of a Full Bench. 


Sir Tej Bahadur Sapru, Surendro Nath Sen,  Haribans Sahat 
and S. S Shastry, for the appellants. 

B. E. O Conor, Kailas Nath Katju, Sankar Saran and Har- 

nandan Prasad, for the respondents. | ° 
s * F. A. No. 445 of 1923 M 
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The judgment of the Court was delivered by 


LINDSAY, J.—The question to be decided by this Full Bench is 
set out in the referring order of the 2nd December, 1926 in the 
following terms :— 


* Whether the contract for sale, as embodied in the document 
No. 387, dated the ist of September, 1918, printed at page 155 of 
the paper-book, required to be registered." 

The paper-book mentioned is the printed record of First Appeal 
No. 445 of 1923, and the document at page 155 purports to be a 
contract for the sale of immovable property consisting of a 14 anna 
share in mahal No. 1 of mauza Dudhai fora sum of Rs 36,000. 
In the body of the deed it is recited that the executants (the pro- 
posed vendors) being in need of. Rs. 500 fo: the purchase of the 
stamp for thé sale-deed and for other necessary expenses have taken 
this sam from the proposed purchasers, credit for which is to be 
allowed to the purchasers against the settled price of Rs. 36,000. 
In the concluding portion of „the deed this sum of Rs. 500 is spoken 
of as being earnest money "but the payment was clearly a payment 
of a portion of the purchase money 


The reference of the question mentioned above for the decision 
of this Bench was rendered necessary by the judgment of their 
Lordships of the Privy Council in Dayal Singh v. Inder Singh (!). 


On the 13th December, 1926, when the case first came up before 
the present Bench, the hearing was adjourned in view of impending 
legislation and since then there has been passed the Indian Regis- 
tration (Amendment) Act, 1927 (Act II of 1927) which has come 
into force from the 18th February, 1927. By this Act there has - 
been added to section 17, sub-section (2) of the Indian Registration 
Act, 1907 the following explanation :— 

" Exblasnation.—A document purporting or operating to effect 
a contract for the sale of immovable property shall not be deemed 
to require or ever to have required registration by reason only of 
the fact that such document contains a recital of the payment of 
any earnest morfey or of the whole or any part of the purchase 
money." 

The document of the rst September, 1918, with which we are 
now concerned, is a document of the description given in the above 
explanation, and it follows, therefore, that in virtue of this new 
enactment it did not require to be registered. 


With this answer to the question submitted for decision, the 
record is returned to the Bench concerned 
WALSH, SULAIMAN, MUKERJI, BANERJI, ASHWORTH and 
IQBAL AHMAD, JJ.—We agree. 
Reference answered in the negative. 
(1) [1926] 24 A L. J. Rọ 807. 
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SAID AHMAD AND ANOTHER 
vetsus 


KING-EMPEROR THROUGH RAM KARAN SINGH 
AND OTHERS.* 


Penal Code, section 450—Inapplicability of, where causing of grievous hurt 
succeeds the entry— Sections 441, 442 and 445, interpretation of. 

"Criminal trespass’’ and its aggravated form of house-trespass 
ot house-breaking is not acontinuous offence and is complete upon 
entry or ab soon as the offender has indicated an intention by 
remaining on to intimidate, insult oi annoy or to commit an 
offence. Section 459, Indian Penal Code will not, therefore, 
apply where the causing of grievous hurt succeeds “the entry, or 
indication of such intention: that is to say, ıt will not apply 

to a trespass committed by remaining on. ; 


CRIMINAL REVISION from an erder of K. G. BANERJI ESQ., 


Sessions Judge of Gbazipur. 
Sayed Mohammad Husatn, for the applicants. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 

ASHWORTH, J —These two cases are connected and are based 
on two separate applications to this court to exercise its power of 
revision under section 439. It is. not understood why the office 
should have entitled one a miscellaneous case and one a revision 
case. The facts which are necessary to explain these applications 
before me are these. On the 26th September, 1926, atgam., the 
Kotwal of Ghazipur, by name Ram Karan Singh, and Suraj Nath 
Singh, the Excise Inspector, having obtained a warrant to search 
the house of one Mohit Khan for illicit opium, proceeded to the block 
of building in which that house is situated and in which are said to be 
situated also the houses of FarrukhsherKhan and Musammat Amina 
Bibi. The Kotwal directed some constables to scalea wall. There 
ia disagreement as to what wall it was or as to whose property waa 
invaded thereby. A dispute arose in the house inside the block of 
building and Farrukhsher Khan was injured The police instituted 
a case against Farrukhsher Khan and other persons for rioting and 
possession of opium and for causing hurt to the police officers. Subse: 
quently Farrukhsher Khan filed a criminal complaint complaining 
against the police of house-breaking and other offences and later on 
Musammat Amina Bibi and twoothers filed a similar complaint. I may 
mention that I regard as immaterial the sections of the Indian Penal 
Code which these persons stated to be applicable to the offences 
complained of. Both these complaints against the police were entef- 

*Cr. Rev. No. 169 of 1927, connected with Cr. Mis. No. 57 of 1927 
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tamed, after some further enquiry, by the Magistrate who bad taken 
congnizance of the police complaint, The two cases against the 
officers were combined (so far as I can see very properly) in one case. 
The Magistrate heard the evidence for the prosecution and recorded 
the statements in explanation of the accused officers. He then 
framed charges but refused to frame acharge under section 459, 
Indian Penal Code, namely, the offence designated as “grievous hurt 
caused while committing house-trespass or house-breaking" The 
section in full is as follows :— 

‘Whoever, whilst committing luiking house-trespass or house 
breaking, causes grievous hurt to any person or attempts to cause 
death or grievous hurt to any person, shall be punished with trans- ' 
portation for life or imprisonment of either desciiption for a term 
which may extend to ten years and shall also beliable to fine". 

An offence under this section is triable exclusively by the court of 
Sessions. In the criminal revision case before me, No. 169 of 
1927, the application is that the High Court should direct a charge 
to be framed under this sectibn and the case to be committed to the 
court of Sessions In the connected application No 57 of 1927 the 
application is that, having done so the High Court should also order 
the police case against the complainants to be committed to the court 
of Sessions. 

The question thén is whether the evidence read along with 
the explanations >f the accused, in the case against the police, 
justified and required a finding by the Magistrate that prima 
facia an offence under section 459 had been committed. If it did 
80, it is clear that the Magistrate should have committed to the 
court of Sessions as he had no Jurisdiction to try such an offence 
himself. 

The Magistrate has put on the record his reasons for holding 
that no offence under section 459 could be held to be established. 
His reason is this in brief. The offence of house-breaking is com- 
plete when entry into the house is effected and any grievous hurt, 
subsequently caysed by the persons breaking into a house, cannot 
be said to be grievous hurt caused while they were committing the 
house-breaking. I was at first disposed on reading the section to 
bold that this was taking too narrow a view of the language of it. 
But, on consideration of the section with the connected sections of 
the Indian Penal Code, I think that the Magistrate was correct in 
his view House-breaking as defined in section 445 is an aggravated 
form of criminal trespass as defined in section 441. One form of 
criminal trespass under section 441 is the act of entering upon pro- 
perty, in the possession of another, with intent to commit an offence 
or to intimidate, insult or annoy any person in possession of such 
property. If the property is used asa human dwelling, the offence 
*of criminal trespass becomes the offence of house-trespass. (Vide 
section 442). If this offence of house-trespass is further aggravated 
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by an entry or departure of a forcible nature, then the entry passes 
from an offence merely of criminal trespass to the more serious 


offence of housebreaking. (Vide section 445). The offence of . 


house-breaking may be further aggravated by causing grievous hurt 
to any person whilst committing the house-breaking. The queation 
then is, when is.a house-breaking complete? Having reference to 
what has been stated by me, it is clear that it is complete when the 
act of entering into the house is complete. Section 442 shows that 
entry is completed by the introduction of any part of the trespasser's 
body into the house. In its, origin too the word “ trespass ” meant 
: the momentary act of “ passing over” 


So far the matter appears to me a sailing. A doubt, how- 
ever, is created by the fact that the definition given above of criminal 
trespass is not complete. The second clause of sectich 441 defines 
another form of criminal trespass arising from unlawfully remaining 
on property, after having lawfully entered, with intention to in- 
timidate, insult or annoy or to commit an offence. This second 
offence prima facte would appear to continue until the person left 
the property. If this were so, the view of the Magistrate as to 
the meaning of section 459 would appear open to the following 
objection. If a person made an unlawful entry into a house and 
- while, in the house caused grievous hurt to a person, he would not 
be liable for the aggravation of trespass defined in-section 459. If, 
however, he entered lawfully but remained on unlawfully and be- 
fore departure from the house caused hurt, he would then be liable 
under section 459. An unsatisfactory consequence of this reasoning 
would follow. The man who committed house trespass by. breaking 
into a house and before leaving caused grievous hurt would not be 
guilty of the aggravated form of the offence specified in section 
459, while the man who committed criminal trespass by remaining 
on unlawfully in the house, after having entered therein lawfully, 
would, if he caused grievous hurt before leaving the premises, be 
guilty of this special offence. The result would appear absurd. I 
think that this absurdity can be avoided by adopting either of the 
two following views. One is that section 459 will never apply to 
a case where the basic offence of criminal trespass is that form of 
criminal trespass which results from remaining on in the house and 
will only apply to that form which results from entry into a house. 
The alternative view, which in practice has the same effect, is that 
the offence of remaining on is not to be deemed to continue until the 
premiBes are vacated but should be held to be complete as soon as 
the offender has indicated an intention by remaining on to intimidate, 
insult or annoy the occupant or to commit an offence. 

Criminal statutes have to be construed strictly in favour of the 
accused and, whatever view may be adopted to meet the difficulty 
mentioned, I consider that there is sufficient doubt arising from the’ 
language'of the Code to prevent it being held thata person who 
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has completed a forcible entry mto a house should be deemed, by 
reason of violence subsequently used, to have used violence while 
house-breaking. For this reason I hold that the Magistrate was 
justified in: refusing to commit the accused on a charge under 
section 459. 


The Magistrate then had jircctión to try the case himself, 
without committing to Sessions. Nor, in my opmion, was it so 
undesirable for him to do so as to call for interference in revision. 
Idismiss both these applications and direct that the records be 


_y. returned and the trial proceed 


Applications dismissed. 


SOTI BHAGWAN DAT SHASTRI AND ANOTHER (Plaintiffs) 
veftis ` 
RAJA RAM (Defendant) .* 
Contract Act (IX of 1872), sec. q3—Agreement opposed to public policy — 
Performance of puja for success of suit pending in court. 

Where the parties entered into a contract by which the plaint- 
uf undertook to perform a kind of "puja " known as " an- 
ushthan "' in order to cause the defendant to be successful in 
his suit pending before a court and in the event of his success, 
the plaintiff was to get one-tenth of the decree money, and the 
plaintiff partially carried out his part of the contract and the 
defendant succeeded in his suit, Ae/Z. that plaintiff's suit to 
enforce the payment of one-tenth of the decree money must be 
dismissed as the agreement was contrary to public policy. 

SECOND APPEAL from a decree of W. Y. MADELEY ESQ., Addi- 
tional District Judge of Moradabad, reversing a decree of BABU 
BANWARI LAL, Subordinate Judge of Bijnor at Moradabad. 


M. L. Agarwala, for the appellants. 
Haribans Sakai, for the respondent 
The judgment of the Court was delivered by 


KENDALL, 4.—This second appeal arises from a somewhat 
peculiar suit. The plaintiff and the defendant had entered into 
a contract by which the plaintiff undertook to perform some kind 

of “ puja” which is referred to as “ amushihan" in order to cause 
the defendant to be successful in a suit which he had before the 
courts. In the event of his success the plaintiff was to get one- 
tenth of the decree money. The plaintiff partially, at any rate, 
carried out his part of the contract and the defendant was success- 
ful in his suit. The plaintiff, therefore, brought the present suit 
to enforce the payment of one-tenth of the decree money. The 
trial court decreed the plaintiff's claim in paft, but the lower appellate 


Court dismissed the plaintiffs suit on the ground that the agree- 


ment entered into between the parties was contrary to public policy. 
*S. A. No. 1910 of 1934 
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" “The question of whether this agreement was contrary to public - 


"policy is the only one that has been argued before us in second 
appeal. It has been argued on behalf of the plaintiff-appellant .that 
the grounds on which a suit is barred by public policy have been 
véry strictly limited, and that it is unsafe to make any addition to 
the class of suit that can be so barred. It is urged that it cannot 
be against public policy to pray for success in a suit and that in 
effect this was what the plaintiff undertook to do on behalf of the 
defendant. The finding of the court below is that the plaintiff 
undertook by prayer (frarzkawa) to bring extraneous influence 
on the mind of the court trying the defendant's suit We think 
that the circumstances of this case distinguish it from one in which 
one person should merely have undertaken to pray to a righteous 
deity for the success of another's suit for in such a case the deity 
being righteous would be understood only to exercise “an influence 


in a just cause. In the present case the intention of the parties. 


evidently was that the plaintiff should exercise some influence 
unauthorised by law on the mind of, the court, whether righteous 


or the reverse, and whether through any particular deity. or not, - 


at any rate with the object of bringing about the success of the 
defendant in those proceedings. We think that such an agreement 
- must be held.to be contrary to public policy. It is true that no 
similar case has been quoted to us from the Indian or English 
Courts to fortify our decisions, but such a case as the present could 
not now occur in England and it may be doubted whether such a case 
has ever come before an English Court; nor have we been referred 
to a similar Indian case. 
The appeal is dismissed with costs. : 
i. Appeal dismissed.- 


- 


RAJA SRI KRISHNA DUTTA DUBE BAHADUR (Plaintiff) 


UIT SHS 
RAM ACHHAIBER RAI AND OTHERS (Defendants) .* 


Agra Tenancy Act (III of 1926), section 254— Comstructión of —Reference to 
High Court by Board of Revenue—To be restricted fo cases pending 
before the Board— Procedure. 


Section 254 of the Agra Tenancy Act (III of 1926) contem- 
plates a reference to the High Court by the Board of Revenue in 
connection with some case which is actually pending before the 
Board ; but it does not authorise the Board to obtain an opinion 
upon any question of law arising in a case which has already 
been decided by the Board. 

Where the Board wishes td have the opinion of the High Court 
regarding certain points in a pending case on which the members 
of the Board differ, the proper course is to submit the case to the, 
PM Court together with a statement of the facts of that case? 

*Mis. Case No, 35 of 1927 
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$ ‘snd a statement of the conditae. opinions of- ‘the members ‘who 


: are dealing with it. 


REFERENCE from the Registrar, Board of Revenue, United 


` Provinces, Allahabad, under section 254 of the Agra Tenancy Act. 


(III of 1926). 

Narmadeshwar Prasad Upadkiya and Shambhu: Nath Seth, for 
the appellant. ` 

Harnandan Prasad, for the respondents. 

The judgment of the Court was delivered by . 

LINDSAY, J.—This case comes before us as a reference made: 
by the Board of Revenue under the provisions of section 254 of the 
Agra Tenancy Act, Act No. IIT of 1926. The points referred for 
our opinion are set out ina letter addressed to the Registrar of 
this Court and signed by the Registrar of the Board of Revenue. 


.It is stated in this letter that the members of the Board of Revenue 


desire the opinion of this Court on three questions of law which are 
specified. Along with this, reference a number of records have 
been sent which, so far as we are able to gather, are records of 
cases whiclr the Board of Revenue has already decided. 


Looking at.the terms of section 254 of the Tenancy Act above 


referred to, it appears to us that this sectión contemplates a re-_ 
~ ference to this Court by the Board of Revenue in connection with . 


some case which isactually pending before the Board. We do not 
think that this section justifies any reference in order to obtain an 


‘opinion upon any question of Jaw arising in a case which has already 
been decided by the Board of Revenue. In other words, we are 


not disposed to construe section 254 as giving authority for the 
Board of Revenue to refer to this Court abstract questions of law 
detached from any concrete case which may be pending before, the 
Board for decision. We notice, however, that in the letter of the - 
Registrar of the Board of Revenue it is stated in paragraph 4 that 
there are several cases now pending before the Board involving the 
first and second points of law which are referred to in the letter. 
If the Board of Revenue desires to have the opinion of this Court 
under the section in question, we think the proper course is for 


_one of these pending cases to be submitted to this Court together 


with a statement of the facts of the particular case and a statement 
of the conflicting opinions of the members who are dealing with it. 


* A copy of this order should be sent to the Board of Revenue and 


the matter will be taken up again when the record of anycase 
pending. before the Board and involving the points of law refetred 
to is submitted to us witha statement of the facts anda statement of 


. the opinions of the members of the Board. We consider it essential 

.  tó have the case presented to us in this way in order to enable us 

Te fo. issue notice to the parties who must be represented by counsel 
* when the case comes up.before this Court for disposal. : 


e atas = 
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ABDULLAH AND ANOTHER (Plaintiffs) 
UETTMS 


SECRETARY or STATE For INDIA iN COUNCIL ~- 
AND ANOTHER (Defendants) .* 


Co-operative Societies Act (IT. of: 1912), section 42,- sub-section 4 (a), as amend 
ed by the U. P. Co-operative Societies Amendment Act (III of 1919), 
section 2— Proceedings under —Amouni realisable as revenne—Cipil suit, 
when barred` under section 233 (m) of the Land Revenue Act (IL of 
rQO1)— Civi]. Procedure Code, Or. 2r, rr. 58 and 63, inapplicability of. 


A Co-operative Bank having gone into liquidation, Lhe Collector, 
at the Registrar’s request made under section 42, subsection 4 
(a) of ‘the Co-operative Societies Act of 1912, as amended by 
section a of the U. P. Co-operative Societies Amendment Act 
qu of 1919), attached certain cattle belongiug to one Z who was 

' a debtor of the Bank. Thereupon ap objection was lodged by the 
appellants claiming the cattle to be their own but after this was 
dismissed, they had the cattle released on the security of one 
HL for Rs. 750. HZ had subsequently to pay Rs. 720 in satis- 
faction of Z's debt. After an infructuous suit which was with- 
drawn with permission, the present suit was filed by the appellants 
and ZZ against the Secretary of State, the liquidator and Z. 
-The first court dismissed this suit but, on appeal, it was decreed to 
the extent that the plaintiffs were declared to be entitled to recover 
Rs. 720 from Z. The appellants having appealed from this 
decree making the Secretary of State and liquidator respondents, 
Aeld, that the appellants were debarred from filing a civil suit 
having regard to the provisions of section 233 (w) of the Land 
Revenue Act. 

Secretary of State v. Malada; I. L. R, rg All., 127, followed 
and Twlsa Kuar v. Jageshar Prasad amd others, 3 A. L. J. R., 372, 
referred to. 


SECOND APPEAL from a decree of MIRZA NADIR HUSAIN, 
Additional Subordinate Judge of Bulandshahr, modifying a decree of 
Basu BRIJ NANDAN LAL, Additional Munsif of Eau 

M. A. Asis, for the appellants. 

G. W. Dillon and Narain Prasad Asthana, for the respondents. 

The judgment of the Court was delivered by 

Bo S, J.—This isa plaintiffs" appeal in a suit for refund of money 

from them by the sale of cattle. A Cooperative Bank in 
Bulandshahr went into liquidation and a liquidator was in due course 
appointed. He found that one’ Zahur was a debtor of the Bank. 
Proceedings in such a case are governed by the Co-operative Societies 
Act of 1912. Section 42 of this Act has been amended for the 


Boys, J. 


purpopes of these Provinces by the United Provinces Act No. III ° 


* S. A. No. 897 of 1936 ; 
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of 1919 which has added to section 42 a sub-section 4 (a) which 
reads as follows :— 
" Any sum ordered under this section to be recovered as a 

- contribution to the assets of the Society or as costs of liquidation 

may be recovered, on a requisition beirg made in this behalf to 
the Collector by the Registrar of Co-operative Societies, in the 
same manner a3 arrears of laud revenue." 

The Registrar of Co-operative Societies or the Liquidator on hia 
behalf invited the Collector to attach certain animals—cattle and 
horses—as being the property of Zahur An attachment was accord- 
ingly effected. Abdullah and Sultan, the present appellants, lodged 
an objection before the Collector of Bulandshahr claiming the animals to 
be their own: This was dismissed on the 29th of August, 1924. Sub- 
sequently, apparently in order to save the animals from injury in the 
custody in which they were, Abdullah and Sultan got them released 
on the security of one Hira Lal for Rs. 750. Hira Lal had subse- 
quently to pay Rs. 720 in satisfaction of Zahur's debt. After an 
infructuous suit had been fili, which was allowed to be withdrawn 
with permission to file a fresh suit owing to the Secretary of State 
not having been made a party, the present suit was filed by Abdullah 
and Sultan and Hira, the surety against the Secretary of State, the 
Liquidator and Zahur. The first Court dismissed the suit fm toto. 
On appeal the learned Additional Subordinate Judge dismissed 
the appeal as regards the claim against the Secretary of State 
and the Liquidator, but decreed the appeal to the extent that 
he gave the plaintifis a declaration to the effect that they were 
entitled to recover Rs. 720 from Zahur, defendant No. 3, on payment 
of the requisite court-feea therefor. Against this decree” Abdullah 
and Sultan have appealed making the Secretary of State and the 
Liquidator respondents to the. appeal. Zahur, defendant No. 3, has 
not filed any appeal. Both the lower courts have held that no 
civil suit would lie in a matter of this nature against the Secretary 
of State or the Liquidator. 

We have cited the terms of sub-section 4 (a) of section 42 of the 
Co-operative Societies Act as amended in these provinces. Accord- 
ing to that amendment any sum ordered to be recovered as a 
contribution, etc., may be recovered “in the same manner ag arrears 
of land revenue". The section of the Land Revenue Act applicable 
is section 149. THat enacts that the Collector may attach and sell 
the movable property of the defaulter and that such attachment and 
sale shall be made according to the law in force at the time bethg for 


the attachment and sale of movable property under the decree of 
the Civil Court. 


'The contention in this appeal has centred round the question 
whether the provisions of Order 21, rules 58 and 63 of the Code of 
e Civil Procedure are applicable, in which case the remedy of the 
plaintiffs would be by bringing such a suit as that from which this 


- 
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appeal arises, or whether such a remedy is barred to them by the 
* provisions of section 233 (rt) of the Land Revenue Act, and their 
remedy, if any, was by appeal to the Commissioner under sections 
210 and 211 of the Land Revenue Act from the order dismissing 
their objection. 

We are unable to hold that the provisions of section 233 (m) do 
not forbid such a suit as the present. It is there clearly laid down 
that no persons shall institute any suit in a civil court with respect 
to claims connected with, or arising out of the collection of revenue 
“other than claims under section 183, or any process enforced on ac- 
count of an arrear of revenue, or on account of any semi which ts 
by this or any other Act realisable as revenns.” This is clearly a 
case in which a sum was being realised as revenue, and the claim 
is clearly connected with and arising out of that transaction. There 
is, therefore, nothing in the words of the section which would justify 
us in holding that it did not forbid a suit in a Civil Court in the 
circumstances of this case. We were referred for the appellants to 
section 183 which expressly provides’ for a civil suit in certain 
circumstances, and it was urged that if a civil suit could be brought 
by a person who had defaulted in payment of revenue a fortiori, 
it would be natural to expect that a suit in the present circumstances 
could be brought by a stranger who asserted that he had nothing 
whatever to do with the revenue or the payment thereof. 


But this argument overlooks the fact that section 233 (m) ex-. 


pressly excepts suits under section 183 and the existence of that 
particular section emphasises the intention of the Legislature to bar 
all other suits excepting suits under section 183. ' i 
. A similar question came’ before this Court and is reported in 
Secretary of State v. Makadei(). In that case their Lordships 
commented on the hardship which a person suffered who was, in 
circumstances such as the present, debarred from filing a civil suit 
but they held that the law was clear and that no other conclusion 
was possible. We ourselves are unable to find any adequate reasons 
for differing from this conclusion. : ` 
We have noted above that the lower appellate court has given a 
declaratory decree to the plaintiffs as against Zahur no doubt relying 
upon the decision in Tulsa Kwar v. Jageskar Prasad(*). Zahur 
has not appealed and we have not, therefore, had to consider this 
question. 
Te appeal is, therefore, dismissed with costs. 
Appeal dismissed. 
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MOHAN LAL (Judgment-debior) 
versus 
KALI CHARAN (Decree-holder) AND NIRANJAN LAL 
AND ANOTHER (Axnction-purchasers) * 


Civil Procedure Code, Or. 2r, r. QO—Application by fudgment-debtor, 
under— Made subsequent tosate—Detatls of sale proclamation challenged 
— When should not be entertained. - 

Rules framed by High Couri—Addiuons to Or. 21, r. 90. 

Where a judgment-debtor, subsequent to a sale held in execu- 
tion of the decree passed against him, made an application 
under Qr. 21, r. go of the Civil Procedure Code explaining his 
absence at the sale and challenging the details entercd in the 
sale proclamation notifying the property sold as encumbered 
which in fact wa» free from encumbrances, Ae/d, that the judg- 
ment-debtor could not raise the question.of inegularity after the 
sale as it was open to him to appear before the cout, on receipt 
of the hotice issued to him under rule 66, and bring to its notice 
that there were incorrect statements in the sale proclamation. 

Held, further, that the law has been now made clear by the 
additions to Or. go made by the rules framed by the High Court 
under the rule making powers, but there is no reason to hold that 
the law was any different from what ıt has now been declared 
by the rules to be the law applicable to such cases. 

First APPEAL from.an order of MAULVI SYED IFTIKHAR 
HUSAIN, Subordinate Judge of Budaun. 


Panna Lal, for the appellant. ` 

Harnandan Prasad and Shambhu Nath Seth, for the res- 
pondents. 

The judgment of the Court was delivered by 


BANERJI, J.—This is a judgment-debtor's appeal against an 
order’ of the learned Subordinate Judge of Budaun dismissing his 
application to set’ aside a sale 


The facts of this case are that a decree was passed in favour of 
Lieut. Raja Kali Charan against the appellant, Lala Mohan Lal. 
In execution of that decree certain property was put up for sale on 
the 20th of April, 1926. On the 17th of April, 1926 an application 
was presented signed by the judgment-debtor and the decree-polder 
praying that the sale fixed for the 20th be postponed for a month 
and that it was unnecessary to publish a fresh proclamation for sale. 
Upon the application being put up, the decree-holder's pleader 
stated that if fresh proceedings had to be taken, he did not consent 
to the sale being postponed. However, the Judge declined to 
* epostpone the sale. At the sale the property was bid for by Niranjan 

* F, A. F. O. No. 142 of 1926 


kJ 
b» -* 
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. Lal, but Niranjan Lal had the names of himself and Indar Prasad CIVIL 
recorded by the sale officer as the purchasers of the property, On 1937 
the 27th of April, 1926, an application wds filed under Order XXI, 
rule 90 of the Code of Civil Procedure by the appellant, Lala Moban MOHAN LaL 
Lal, and he stated in the application the fact of time having been KALI 
given by the decreeholder, and he being a resident ot Bareilly CHARAN 
thought that the sale would be postponed and, therefore, he could  generjs, J. 
not attend the court at Budaun ; that there were serious irregularities : 
in the conduct of the sale and that certain encumbrances were 
notified to be on the property which were contrary to facts, that the 
property was worth Rs. 10,000 and its approximate value was 
Rs. 7,279-11-0 and the sale having taken place for a sum of Rs. 2,150, 
the price was very low. There were various other allegations about 
irregularities in the sale proceeding. The auction-purchaser opposed 
this application and the learned Judge of the court below dismissed 
the application on the ground that in his application under Order 
XXI, rule go the judgmentdebtor had impleaded one and not both 
the auction-purchasers. It has been urged by the advocate for the 
appellant that under Order XXI, rule ço it was «unnecessary -to 
mention the name of the auction-purchasers. All that was incumbent 
on the court hearing the application was that it should direct 
notice of the application to be 13sued to the auction-purchasers, and 
it was no part of the duty of the judgmentdebtor to name in his 
application all the auction-purchasers His contention further was 
that the case of Karamat Khan v. Mir Ali Ahmad: (!) and that 
of Ali Gawhar Khan v. Bansidhar (°), were no longer gocd law 
in view of the provisions of the Code now. It is unnecessary to 
decide the question, as the matter, in our opinion, must be decided 
on another point. 

The learned vakilfor the respondent has supported the order 
of the learned Subordinate Judge on the ground that it was not 
open to the judgment-debtor to come forward and challenge the 
details entered in the sale proclamation, as he, upon the notice 
which was issued to him under rule 66, ought tg have appeared 
before the court and brought to the-notice of the court that there 
were incorrect statements in that proclamation. 

The other points raised by the judgment-ebtor have all been  . 
found by the court below to be incorrect, namely, that there were : 
no irregularities as alleged by the judgment-debtor. The court . 
below ,had no doubt come to thé conclusion that the property sold 
was free frem encumbrances, but that encumbrances had been notified 
in the sale proclamation. He says: 


"The property put to sale was 2 biswas out of 5 biswas 4 bis 
wansis and odd. Two encumbrances of 3oth September and 27th . 
* October, 1920, were notified. This property is o Agen Ram Pra-, ` 
sad Khata Khewat No. g. The 4 biswansis only of this patti are - 
(1) [1881] A. W. N,, 121. (32 LL R., 15 AIL, 407. 
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mortgaged in the bond of 30th September and 3 biswansis are 
.mortgaged in the bond of the 27th October. They have a burden 
over 3 biswas and 4 biswansis only. After deducting 2 biswas to 
be sold in this decree there remain more than 3 biswas and 4 
biswansis. When property can be assigned to ail the mortgages 
without overlapping the share mortgaged in any one of them 
the property mortgaged in one bond cannot be said to be mort- 
gaged in the other." 

We have come to the conclusion that the judgment-debtor cannot 
raise this question inasmuch as it was open to him to point out 
to the court that the encumbrances as mentioned by the decree- 
holder and certified to by the registration office, ought not to be 
entered in the sale proclamation, as it was possible to assign 
different portions of the property to the different mortgages. In 
the absence ôf the judgment-debtor it was impossible for either the 
court or the decree-holder to find out whether the property now 
sold was or was not subject to the two other mortgages. The law 
has been now made clear,by the additions to Rule go added by 
tbe rules framed by this Court under the rule making powers, but 
those rules do not govern the facts of the present case but we see 
no reason to hold that the law was any different from what the law 
has now been declared by the rules to be the law applicable to such 
cases. 


We are, therefore, of opinion that this appeal must fail and we 
dismiss it with costs. 
; a Appeal dismissed. 


a 


PHUL SINGH (Defendant) 
UETSHS 
BHOJRAJ AND OTHERS (Plaintiffs) * 
Limitation Ast (LX of 1908), section 19— Acknow ledgaent— Deed of reference 


to arbitration and award, when amounts to— When morigagee’s suit not 
barred by time. 


An acknowledgment to take the case out of the statute of 
limitations must be either one from which an absolute promise to 
pay can be inferred or, secondly, an unconditional promise to pay 
the specific debt, o1, thirdly, there must be a conditional promise 
to pay the debt and evidence that the condition has been 
performed. 

Certain joint property was mortgaged in 1902 by the manager 
of the family. A dispute having arisen in 1970, in the family, 
about the liability of the various members for this debt, the ques- 
tion was ‘referred to arbitration and the arbitrators eventually 
gave an award apportioning the liability and establishing the fact 

* S. A. No. 1913 of 1924 
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that the deed had been executed [or legal necessity. Two of the 
members of the family having failed to discharge their liability, 
the plaintiffs, who were the descendants of the origina! mortgagee, 


filed a suit in 1922 and obtained a decree. An appeal having 


been preferred on the ground of limitation, &Ae/d, that the agree- 
ment to refer the dispute to arbitiation in toro, together with the 
award, amounted to an- "acknowledgment" which gave a fresh 
period of limitation under section 19 of the Limitation Act and 
thus the deed of 1902 was kept alive. 
Mami Ram Seth v. Seth Rup Chand, I. L. R., 33 Cal., 1047 
, (P. C), followed. 
in re Rivers Steam Company, Mitchell's Claim, [1871] L. R., 6 

. Ch. App., 822, 828, referred to. 

SECOND APPEAL from a decree of BABU LAKSHMI NARAIN 
TANDON, Subordinste Judge of Farrukhabad, confirming a decree 
of MaULvI M. O. KaARNKY, Munsif. 

Uma Shankar Bajpai and Benod Bekari Lal, for the appellant. 

Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 

KENDALL, J.— This second appeal arises from a suit which 
was based on a simple mortgage-deed executed by one Sadho Singh 
in 1902. The plaintiffs are the descendants of the original mort- 
gagee, and according tothem the property mortgaged was joint 
family property and the mortgage was executed by the manager of 
the family for legal necessity. The following genealogical table 
will show how the various members of the family are affected :— 


HEMANCHAL SINGH 





| | 
Bachan Singh Daulat Singh 


i | 
Mahabal Madho Sadho Udhan Bhure 
: GS : 
Phul Koer 
Dr 


Kamal D.6 D.ra 
| (Phul Singh) 


D. 7 
(Jang Bahadur) 
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In rg1o there was a dispute in the family about the liability of 
the various members for this and other debts, and the question was 
referred to arbitration, apparently on the rst of March, 1910, and the 
arbitrators gave an award on 3rd December, 1910, apportioning the 
liability. Phul Singh and Jang Bahadur Singh alone failed to pay 
the amounts for which the arbitrators had found them to be liable 
The plaintiffs, therefore, filed this suit on Ist March, 1922, against 
Phul Singh and Jang Bahadur Singh, but they also impleaded the 
other members of the family and the subsequent mortgagees, as a 
decree was desired for sale of the entire property mortgaged. Phul 
Singh alone contested the suit, and it is he who has filed the 
present appeal. The mortgage-deed of 1902 was found by both 
the courts below to be genuine and for consideration, and it appears 
that in the arbitration proceedings of t9i0 it was found:to have 
been executed for legal necessity. These points have not been. 
argued before us. The trial court gave the plaintiffs a decree for 
sale of one-third of the property mortgaged on the ground that 
one-third of the joint famil property was the share of Gurdat 
Singh, the father of the two defaulters. This decree was upheld 
in the court of first appeal. 


The only ground of appeal that has been seriously ‘arkbed before 
us is the one of limitation The mortgagedeed having been 
executed in 1902 and the suit having been filed in 1922, it would 
clearly be barred unless there were some special circumstance to 
save it. It has been held by the courts below that the agreement 
to refer this dispute with others to arbitration in March, 1910, 
together with the award, amounted to an “ acknowledgment” which 
would start a fresh period of limitation under section 19 of the 
Limitation Act. This finding is disputed. The deed of reference 
to arbitration is not in evidence, having been lost; but the courts 
below have admitted secondary tvidence which provea that the 
appellant and the other members of his family had executed the 
agreement of reference and had asked the arbitrators to determine 
whether they were liable for the debt in suit and for 
other debts. Te original award of the arbitrators, which is re 
gistered, had also been lost; buta copy of this was admitted in 
evidence, and shows that the appellant as well as the others were 
liable, and apportioned the amount among them. 


It has been argued, in the first place, that this was not an 
acknowledgment, because it was not made to the mortgagee or 
anyone representing him, but was merely a mutual arrangement 
among the representatives of the mortgagor. The final sentence 
of explanation I to section 1g of the Limitation Act, however, is 
sufficient to dispose of this objection. It has further been argued 
that the words which have been proved to constitute the material 
"part of the agreement do not in themselves amount to an acknowledg- 
ment Itis urged that Snecknowiedg ment p to save limitation must 
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be unconditional and that it must amount to an admission of an 
existing liability and not merely a contingent liability. We have to 
consider the circumstances in which the agreement was made. 
There was a mortgage of whatis now said to be joint family pro- 
perty, and the members of the joint family were disputing among 
themselves as to the liability. Allof them were ready to undertake 
to discharge the liability, if it were found by the arbitrators to be 
existing The case is not entirely similar to the one decided by 
their Lordships of the Privy Council in Mant Ram Seth v. Seth 
Rup Chand () but we think that the authority contained therein 
ia sufficient to cover the facts. 


"The question , is whether a given state of circumstances falls 


within the natural meaning of a word, which is not a word of art,’ 


but an ordinary word of the English language .. Ing case of very 
great weight, the authority of which has never been called in 
question, Lord justice Minish laid it down that an acknowledg- 
ment to take the case out of the Statute of Limitations must be 
either one from which an absolute promise to pay can be inferred 
or, secondly, an unconditional promise to pay the specific debt, 
or, thirdly, there must be a conditional promise to pay the debt 


s and evidence that the condition hasbeen performed. |/» re Rivers 
Steam Company, Mitchell's Claim (1871) L. R., 6 Ch. App, 822, 
828. —ED. |. 


We ‘think that, in the present case, there was a conditional promise 
to pay the debt, and tbat there was in the award evidence that the 
condition had been performed We think, therefore, that the lower 
courts were justified in concluding that there had been an acknowledg- 
ment by which the mortgage-deed of 1902 was kept alive. 


It has also been argued that the decision to give a decree for 
sale of one-third of the mortgaged property was wrong, inasmuch 
as the share of the two defaulters in the joint family property, as the 
genealogical table above will show, must be 2/12 and not 1/3. There 
does not appear to us to be any force in this argument either. The 
whole of the mortgaged property was liable under the mortgage- 
deed, including the one-third which 1s ‘said to have been the share 
of Gurdat Singh. The contesting defendants were *found-to be the 
descendants of Gurdat Singh and are presumably still in possession 
of that share. The evidence is not sufficient to show whether the 
defaulter's shares have been separated, or what their separated 
shares would amount to. _ The result is that the appeal is dismissed 
with costs. 

Appeal dismissed. 
(1) I. L. R., 33 Cal., 1047. d 
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FULL BENCH 


PARSOTAM SARAN (Objector) 
versus E 
BARHMA NAND AND OTHERS (Opposite parties) * 
I Procedure Code (Ad V of 1908), Order qr, rule s— Order for stay 


MuKERJI, J. passed by appellate courl—Sale held in ignorance of the order—Third 
BANERJI, J. party auction-purchaser—Valtdity of sale. 


The judgment-debtor’s- objections against the decree were 
dismissed by the execution court on the 12th of January, 1924 and 
the 21t of January, 1924 was fixed for sale in execution of the 
said decree. On this very date, the judgment-debtor, on the 
strength of his having filed an appeal against the order of the 
12th January, obtained an ex parte order staying the sale Notice 
of this order, however, eeached the lower cowit after the sale had 
taken place. It was found that there was no irregularity in 
publishing or conducting the sale, that the order of stay was not 
known to anybody bidding or present at the sale and that the 
purchaser was a third party acting in good faith. edd, that the 
sale was perfectly good and should not be declared void because 
it was held subsequent to an order passed by the High Court. 


Saku Nand Kishore v. Shad: Ram, 24 A. L. ]. R., 819, distinguish 
ed. The Ganges Flour Mill Co. v. Shadi Ram, 16 A. L. J. R., 46, 
Foujdar Khan v. Bainee Doobey, [1872] N-W. P. H. C. R., 135, 
Mianjan v. Man Singh, I. L. R.. a All, 686, MaijAa Singh v. 
Show Lal, [1874] N-W. P. H. C. R., 354, Sant Lal v. Umrao-un- , 
mia, l. L. R., 12 All, 96, Bessesswari Chomdhurany v. Horse 
Sundar  Mosumdar. 1-C.. W. N., 226, Hukum Chund Bad v. 
Kamalananad Singh, I. L. R., a3 Cal., gay, Muthu Kumarasami 
Rowther Minda Nayinar (minor) by his next friend Kachy Kalyana 
Rangappa Kalakka Thola Odryar v. Kuppusami Aiyangar, I. L, 
R., 33 Mad., 74, Ramanathan Chetty v. Arunachellam Chetty, 1. L. 
R., -38 Mad., 766 and KXasaribada Venkatackalapats Rao v. 
Magdipatha Kameswoaramma, I. L. R., 41 Mad., 151, referred to. 


| Per MUKERJI, J.— The principle of stare decisis does not apply 
as e raised is not of subətantive law but of procedure 
alone. 


EXECUTION FIRST APPEAL froin a decree of BABU GANGA 


NATH, Subordinate Judge of Moradabad. - 


The following is the Referring Order :— I 
WALSH and BANERJI, JJ.—In this case an order ex parte was 
made by a Judge of the High Court, probably between 10 and 11 
o'clock in the morning on the 21st January, 1924, staying a sale. 
The sale in question was fixed to take place alter 12 on the arst 
January and, therefore, probably took place after the order of the 
* *E.F. A. No. 1 of 1926 : 
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learned Judge on the same.day. The order was not communicated 
to the court, or, at any rate, the court below did not ieceive 
notice of the order until the 23rd of January. That was too late 
to prevent the sale taking place because it had already taken 
place and no objection now exists to the sale on the merits. 
The objector contends that the sale was invalid, having taken 
place after the order of stay of the 21st January above referred 
to. The order of stay above refened to was obtained ex parte, 
that is to say, behind the back of the other side, at a time when 
the applicant knew quite well that any order which was made 
could not be communicated to the court below in time to prevent 
the sale. On that ground, on the 27th of February, 1924, a two 
Judge Bench of this Court held that the application in the pre- 
sence of the othe: side to grant the stay must be rejected because 
the sale had taken place already. It 1s, therefore, clear that there 
is no substance or merit in this appeal. The appellant relies upon 
a recent decision of two Judges of this Court reported in Skr 
Nand Kishore v. Shadi Ram, a4 À. L. J. R., 519, in which it 
has been decided. that an order for stay of execution operates 
immediately without being communicated to the execution court, 
and consequently a sale held subsequent to such an order is 
ipso facto void. With great respect we both disagree with this 
view. Both the learned Judges who decided it seem to have felt 
great difficulty about it and there seems to us to be overwhelming 
objection, both on the ground of justice and on the ground of 
practical common sense, against such a view. The two learned 
Judges based themselves mainly upon the ground of jurisdiction, 
holding that once the High Court bad granted the stay, the lower 
court had no jurisdiction to go on with the sale, even though it 
knew nothing whatever about it. We are unable to understand 
how the jurisdiction of an inferior court can be determined or 
suspended by an order of a superior court before such an order 
reaches the infeiior court, or the inferior court has any means 
whatever of knowing that its normal powers havc been suspended. 
The decision in question is in ouf view difficult to reconcile with 
the decision reported in The Ganges Flour Mill Co. v. Shad 
Ram, 16 A. L. J. R.,46. In that case the ex parte order for stay 
was set aside as having been obtained by frapd aud it was held 
that the sale was not necessarily void.: We are unable to see how 
the question of fraud operating upon the mind of the High 
Court can have anything to do with the question of jurisdiction 
in the lower court, which is the ratio decidend: of the later case. 
Ifitis a question of jurisdiction which is automatically sus- 
pended by the order of the High Court, it cannot matteron what 
egiound the order of the High Court is obtained. 


We recognise that there are certain grounds on which it is 


poasib!e to distinguish the case now before us from the decision . 


in Sahu Nand Kishore, reported in 24 A.L.J. In that case one 
of the learned Judges relied upon the fact that there had been 
material injury in conducting the sale and the second learned, 
Judge seemed to be of opinion that the risk of a rumour that am 
order had been passed might be enough to affect the price. 
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Secondly, it does not appear that the stay was set aside. In 
this case the order for stay was set aside and it has been found 
in the court below that the parties have not suffered in any way. 
We should be prepared on these grounds to follow the Ganges 
Flour Mill case rather than the later case. But as there are 
fundamental differences of opinion in the court upon the general 
question, and these fine distinctions not always clearly reported 
or clearly biought to the notice of the lower courts are apt to 
embarass Subordinate Judges and make it difficult for them to 
ascertain what are the principles which the High Court desires 
them to apply, on this latter ground, therefore, in the interests 
of the courts below rather than in the interests of the parties in 
this particular dispute, we refer this matter to the Chief Justice 
with a view to his considering the' advisability of appointing a 
larger Bench to dispose of it. 

Shambhu Natik Seth, for the appellant, 

Katlas Nath Katju and Mukhtar Ahmad, for the respondents. 


The following judgments yere delivered :— 


MukZRJI, J.—This appeal has been referred to a Bench of three 
Judges at the instance of the learned Judges who first beard it. The 
reason for the reference was that they felt doubtful about the sound- 
ness of the case of Sain Nand Kishore v. Shadt Ram (*). 


The question for decision is, whether, in the circumstances of 
the casé, the stay order passed by the High Court should have the 
effect of nullifying a sale that was held before the order of this Court 
could be communicated either to the court below or to the officer 


- conducting the sale. 


The facts of the case are given in the referring order and I will 
mention them very briefly only in order to indicate the precise point 
I have to decide. The judgment-debtor, who is the appellant before 
this Court, filed certain objections to the execution of a decree held 
against him by the decree-holders respondents His objection was 
dismissed by the execution court on the rath of January, 1924. The 
date fixed for salę in execution of the decree was the 21st of January, 
1924. On the same arat of January, the judgment-debtor, on the 
strength of his having filed an appeal against the order of the 12th 
of January, 1924, put in an application for'stay of the sale fixed for 
the same gay. Apparently, the attention of the learned Judge was 
not drawn to the fact that the sale was going to be held on the very 
day he was passing the order, for, otherwise, I take it, he wou]d not 
have made an order, the compliance with which would have been 
practically impossible. The stay was granted and was to be till the 
disposal of the hearing of the rule issued. When the rule was 
returned, the Judges made the following order:—' The sale having 
already taken place no stay order can be passed now. The application 

*is accordingly rejected.” 
(1) [1926] 24 A. L. J. R., 519 
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The sale advertiaéd for the 21st of January, 1924 took place in 
due course. The purchaser was a person other than the decree- 
holder. The judgment-debtor applied in the court below for setting 
aside the sale on various grounds, with only one of which we are 
concerned. His other grounds for setting aside the sale were not 
substantiated. The present ground did not find favour -with the 
court below. 

The appellant's contention is that the mere fact that this Court 
ordered the stay of the sale was sufficient to make the sale a nullity. 
It is argued that it was not necessary for the stay order to take 
effect, that it should have been communicated, either to the court 
below, or to the officer conducting the ‘sale. The appellant takes his 
stand on the ruling in Sahu Nand Kishore v. Shadi Ram (!) 
already mentioned. . 

The question raised has been a subject-matter of much difference 
* of opinion in various courts. In this Court the opinion has been, 
mostly, in the appellant's favour and it was argued on that account 
that on the principle of stare dectsts wé should follow previous cases. 
In my opinion this principle does not apply. It is not a question of 
substantive law, on a particular interpretation of which titles have 
been acquired. It is a question of procedure alone and any cases that 
may come up in future for decision will be decided according to 
our present judgment, if we happen to differ from the previous cases. 


It appears that. in this Court cases have been decided on two 
grounds. In some cases it has been said that the very fact of an 
appellate court passing an order for stay of execution took away the 
jurisdiction. of the lower court to proceed with the execution and 
that, therefore, the sale must be treated as a nullity. In other 
cases the ground for decision has been this. Although the appellate 
court's order has not been communicated to the court below or to 
the sale officer, it is fos515/e that the fact of the passing of such an 
order has been spread as a rumour and possible bidders have refused 
to bid to the full value for theproperty. It appears to me that the 
second ground for setting aside a sale is based on a presumption of 
fact and is different from the question of law before*us. It has been 
found in this case, as a fact, by the court below, that there was no 
irregularity in publishing or conducting the sale. There is no 
finding that the order of stay was known to anybody bidding at the 
Sale. Indeed, in the circumstances of the present case, the presump- 
tion of fact is that the order was not known to anybody present at the 
sale. * Let us however go a little deeper into the question of rumour. 
A rumour has not always got the truth for its foundation. It may 
turn out to be true, and it may turn out to be false. When an 
application for stay of executionis actually rejected, a: rumour may 
be afloat that it has been granted. It is, therefore, unsafe to base 
any conclusion of law, on a mere surmise that a rumour as to thee 
truth may have reached the bidders. If, however, it be established 

(1) [1926] 24 A. L. J. R., $19. 
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that one of the parties to the execution has been responsible for the 
spread of à rumour which has prejudiced the other party, the sale 
will probably be set aside on the ground of fraud or other personal 
grounds such as estoppel, etc Each case will have to be dealt with 
on its own facts. It is unsafe to lay down a general rule, a rule of 
law, on a pure surmise as to facts. 


That being 80, we have to examine only those authorities which 


lay down that the mere passing of an order for stay was sufficient to 


oust the authority of the executing court to proceed vow the 
execution. 


'The cases cited are numerous and are :— 


Foujdar Khan v. Baines Doobey () , Mianjan v. Man Singh), 
Maijha Singh v. Jhow Lal (*), Sant Lal v. Umraoc-un-nissa (* , 
The Ganges Flour Mills Co. Ld. v. Skadi Ram (^) and Sahn 
Nand Kishore v. Shadi Ram (°). 


I haye examined each and everyone of dies cases, but I am not 
satisfied that any proper prificiple has been laid down in the cases 
which have been decided in a manner the appellant would want us 
to decide his case. In Calcutta there are two cases :— 


Bessesswart ChowdAurany v. Harro Sunder Mosumdar | (7) 
and Hukum Chand Boid v. Kamalanand Singh (°). 


In Madras there are three cases;— 


Muthukumarasami Rowther Minda Nayinar (minor) by Ais 
next friend Kachy Kalyana Rangappa Kalakka Thola Odayar v. 
Kuppusami Aiyangar (°), Ramanathan Chetty v. Arunachellam 
Chetty (°) and Kasaribada Venkatachalapati Rao v. Maddipatla 
Kameswaramma alias Kamakshaima (7). 


The Calcutta cases are conflicting. The two~earlier Madras 
cases hold conflicting views and the law has been settled there by 
the Full Bench case in 41 Madras. 


In the recent cases, in which it has been held that by the appel- 
late court making an order for stay, the lower court’s authority to 
execute its own Gecree is superseded, reliance has often been placed 
on American authorities and specially on Freeman's book. One of 
the learned Judges deciding the case in 41 Madras has pointed 
out that the American rule is based on the peculiar law obtaining in 
some of the States and is not a safe guide to us in India. 


In such state of authority I think it safe to rely on general 
principles and on the language of the law. The law is contained 
in Order 41, rule 5 of the Code of Civil Procedure and lays down 


(1) 1872] N. W. P. H.C R., 135. (2) [1880] I. L. R , 2 All, 686. 

<3) [1874] N W. P. H. C. R, 354. (4) [1889] I. L. R., 12 AIL, c 

(5 1917] 16 A. L.J. R, 46. (6) [1926] 24 A. Dy R., 

(7) [r891] 1 C. kde N, 226 S 1905] I. L. R., Cal) pom 
(9) [1:909] I.L. 1913] ILL. R, 3 Mad., 766. 


S Aa Mr 74. (10 


my] LL. R, 41 Mad., 151. 
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that the mere filing of an appeal shall not operate asa stay of pro- CIVIL 
ceedings, but the appellate court may order stay of execution. Now, 
when an appellate court orders stay of execution it gives a direction 
to somebody. The execution 1s not in the hands of the appellate P M 
court. It has to tell the court of first instance that it is to stay its » 
hand in the execution of its decree. It necessarily follows that if ^ PARHMA 
the lower court has no mformation of the orders of the appellate NAND 
court it cannot stay execution and the execution must proceed. Afwherss, J. 
What principle, then, there is on which we are bound to hold that 

what was done in perfect good faith and in possession of clear juris- 

'diction becomes nulland void solely because, unknown to the court 

below, an order had been passed. Taking analogy from general 

life; if A directs his agent B to purchase a ton of wheat from C 

and then countermands his order and if B, before he receives the 

subsequent order of A, makes the purchase from C, can it be con- 

tended with any show of reason that the purchase by B is not 

binding on A ? The court does nothing beyond selling the judg- 
ment-debtor’s property on behalf of she judgment-debtor. - It only 

carries out what the judgment-debtor is morally bound to do. When 

a Bale proclamation is made, it is announced to the world tbat, on 

such and such day, such and such property would be sold to the 

highest bidder The public are invited to come and bid. Ifan 

innocent third party makes the purchase, will there be any moral 
justification for the court to say, later on, that he would not have 

his money's worth although he took so much trouble to procure the 

money, to come to the place of sale and to bid, simply because there 

was an unknown order passed before the sale? On moral grounds 

such a procedure will have to be condemned In this connection 

I would like to cite the observations of their Lordships of the Privy 

Council in the case of Kala Mea v. Harperink ('), at the last stage. 

Their Lordships clearly call the sale officer an accredited agent of 

the court’. 


If, then, I am right in saying tbata stay order is nothing but 
an order directing somebody to do an act, that order can have no 
effect on the action of the person so directed, till the paity has learnt 
what bis instructions are. Itis not merely sufficient to say that 
the officer conducting the sale is to be held blameless for his con- 
duct That goes without saying There could be no possibility of . 
charging such an officer with misbehaviour. We must go further 
and say that the act of the officer or the lower court is good and 
valid for the simple reason that they never knew that they were 
directed to act in a different way. - 





1927 





There is no question of any dignity of the appellate court nor 
is there any question of jurisdiction involved. When the lower 
court sells or delivers possession in execution of a decree, it commits . 
no disrespect to the appellate court, ifit is not aware ‘har the, 
(D [1908] I. L. R., 36 Cal; $23. 
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appellate court has ordered otherwise. Our law does not take away 
the jurisdiction of the court of ‘first instance to execute its own 
decree, on the ground that an appeal has been filed. On the other 
hand, it positively affirms the proposition that such a jurisdiction 
subsists The question has, therefore, to be decided on general 
principles and ona common sense view of things It is true that 
certainty is very often convenient, but you cannot apply a rule like 
that everywhere. [Instances may be framed where it is dangerous 
to apply it. i 

In the case of the Ganges Flour Mills Co. Ld. v. Shadi Ram (Y, 
a stay order was obtained on misrepresentation of facts, but the 
sale took place because the order could not be communicated in time 
to the proper quarters. The stay order was, later on, set aside on 
the ground that it had been obtained by fraud. It was held that the 
sale was good in spite of the stay order. If the rule of certainty had 
been applied itshould have been held that the sale was good because 
there was the certain and clear order for its stay. The facts in the 
case of Sant Lal v. Umrao-hu-uissa(*) were different. In that case 
there was no order of the appellate court, but the executing court 
itself had ordered a stay at the last moment. It was held that 
the power of the sale officer to sell was derived from the court 
and the court's order of stay deprived him of that power. In. 
this case, it ie not necessary to say whether Saut La/'s case was- 
rightly decided. But if it were necessary to decide the point, 


. I should hold, with respect, that it did not lay down good law. It 


is undoubtedly true that the sale officer derives his authority to 
sell from the court. But so do all agents from the principal. But 
who has ever heard that the principal is not bound by the agent’s 
act, if the agent is unaware of the fact that his authority has been 
revoked. A sale officer acts on behalf of the court and is to the 
extent of bis duties clearly defined, the court's agent; The court 
is bound to confirm a sale except under circumstances well defined. 
It has no arbitrary power to set aside a sale under all circumstances. 
If, then, it is urged that the mére fact that.a stay order (uncom- 
municated) was made, made the sale ilegal, some better reason 
than this that the officer became functws officio without his knowing 
this must be found. 


Broadly speaking, an order for stay of sale is passed by a court 
executing a decree, on three grounds. First, where it is found on 
an enquiry under Order 21, rule 58 of the Civil Procedure Code 
that the property attached and sold belongs to a third partf. In 
such a case, if the sale has really taken place, it will be set aside 
on the ground that the property sold did not belong to the judg- 
ment-debtor and that, therefore, the court could not sell it. In 
such a case it wil probably be open to the purchaser to have it 

e established in a suit that the property did belong to the judgment- 


(1) [1917] 16 A. L. J. R., 46. (2) [1889] I. L. R., 12 ALL, 96. 
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debtor and was rightly sold The second case where the stay is 
ordered is where the court is apprised ot some serious defect in 
the proceedings. For example, it may be shown that the property 
has been materially misdescribed, or an incumbrance has been 
proclaimed that does not exist In such cases, the sale would be 
set aside on the ground of material irregularity in publishing or 
conducting the sale, provided the deféct has led to substantial loss 
in the price fetched. The third class are where the judgment- 
debtor appears late and either on part payment of the decree money 
or with the consent of the decree-holder successfully persuades 
the court to pass a stay order. In such cases there would be no 
ground for setting aside the sale. 


A clear and substantial distinction must be drawn between 
cases where the decree-holder has made the purchase and where 
the purchaser is a third party acting in good faith. The decree- 
holder cannot shake off his character as such merely by reason 
of his auction-purchase, and he is bound by all orders passed in 
the case. A stay order, therefore, Will operate agamst him and 
it may be that a purchase by a decree-holder will be set aside on 
the mere ground of the passing of a stay order. On the same 
principle, where a sale is held in execution of an er parte decree, 
the fact that the decree was subsequently set aside at the instance 
of the defendant does not affect the title of a third party purchaser 
though it does effect the title of the plaintiff, if he makes the 
purchase. Fora party to a proceeding must take subject to all 
orders passed in the case. 

In the case of Sahu Nand Kishore v. Shadi Ram(* the 
decree-holder purchased one of the properties and the other was 
purchased by a third party. 

On the above grounds I have no hesitation in Te that the 
lower court was right and the appeal should -be dismissed with 
costs, the sale being perfectly good 


WALSH, J.—I entirely agree for the reasons given by my 
learned brother and for those already given in our referring order. 


BANERJI, J.—1 agree that the sale was a good sale. 


Appeal dismissed 
(1) [1926] 24 A. L. J.R., 519. : 





. PARBHU DAYAL (Applicant) 
. f VETSHS 
EMPEROR (Opposite party) .™ 
CRIT Procedure Code (Act V of 1808 as amended im 1023), section 
490—- Surety— IHegal direction to produce accused at a place other than 
that mentioned in the bail. bond—E fect of —Accused absconded — Sub- 


seguent non-production before court mentioned in bail bond—Order e 


forfeiting security money—Legality of. . 
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Where according to the terms of the bail bond the surety ^was 
responsible for the production of the accused in the Magistrate’s 
court at Agra but as several cases were pending against the 
accused, the District Magistrate directed the surety to produce 
the accused in a court at Purnea and the accused absconded by 
reason of an honest attempt of the surety to carry out this 
order and subsequently the surety being unable to comply with 
afresh order for the production of the accused at Agra, his 
security money was forfeited, Ae/d, that the order forfeiting the 
bond was correct, but having regard to all the circumstances of 
the case, the ends of justice will be served by reducing the sum 
forfeited from Rs. 1,000 to Rs. 250. . 

King-Emperor v. Shamsuddin Sircur, I L. R., 30 Cal., 107 and 
Behari Lal v. King-Emperor, 1. L. R, 36 Cal., 749, referred to. 

- [|t isthe duty of a surety to see that an accused does not run , 
away, but where a surety has fated to produce the accused 
by reason of an illegal order passed by a Magistrate which the 
surety was not bound to carry out, and where there is no 
connivance and negligence, it cannot be said that the surety had 
acted irresponsibly. 

CRIMINAL REVISION from an order of H. R. NEVILL ESQ., 

District Magistrate of Agra. 


Uma Shankar Bajpai, for the applicant.” 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by - 


BANERJI, J.—Upon a report made by a post office Inspector 
the Police -at Agra arrested one Ram Prasad for sending bogus 
V. P. parcels. On the sth of September a remand was obtained 


. and it appears that on the 15th of September Ram Prasad was 


released upon a bail bond which is as follows :— 


"f 


, Parbhu Dayal, son of Puran Chand, caste Hindu, Excise 
P Bareilly City, hereby declare myself surety for 
Ram Prasad that he shall attend at the court of the City Magis- 
trate of Agra on every day of the preliminary i inquiry into the 
offence charged against him, and, should the case be sent for 
trial by the Court ol Sessions, that he shall be, and appear, 
before the said court to answer the charge against him, and in 
case of his makiog default thercin, I bind myself to forfeit to 
His Majesty the King-Emperor of India, the sum of Rs. 1,000, 

On the 3rd of October, 1925 the accused appeared before the 

City Magistrate who, considering the amount of security as insuff- 

cient and unsatisfactory, ordered further security to be giveif. The 

Magistrate recorded the following order :— 

"The surety appeared to-day. He should give a further 
security of Rs. 500”, * 

and upon a further security bond having been executed for a sum 

of Rs. $500*the court ordered the release of Ram Prasad from 

custody. 
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No case seems to have been pending before the City Magistrate 
of Agra atthat time and nothing apparently seems to have been 
done at Agra. Buta case under section 420, Indian Penal Code, 
was pending in the court of the Sub-Divisional Officer of Purnea. 
It also appears that there were other cases pending under section 
420 in Bihar against the same accused. About the middle of 
December 1925 the District Magistrate of Agra ordered Parbhu 
Dayal the petitioner to produce his son in the' court of the Sub- 
Divisional Officer of Purnea. A perusal of the bail bond will show 
that the order of the District Magistrate of Agra was wholly illegal 
in that Parbhu Dayal had never undertaken to produce his son at 
Purnea. The result of this order was that. Ram Prasad disappeared 
while on his way to Purnea and he has not yet been.arrested. 
Under section 499, clause (2) of the. Code of Criminal Procedure 
if the Magistrate who granted bail wanted the prodüction of the 
accused in the court at Purnea, he could have entered that condition 
in the bail bond. Nothing seems to have been done with regard 
to the failure of Parbhu Dayal to produce Ram Prasad until we find 
thata letter was sent by the District Magistrate of Agra tothe 
Deputy Commissioner of Delhi, dated the 6th of August, 1926, by 
which Parbhu Dayal was instructed to present his son Ram Prasad 
in the court of City Magistrate of Agra in connection with a case 
under section 420 at Purnea. Be it noted that on that date the 
Magistrate at Agra knew perfectly well that it was a physical impos- 
sibility for Parbhu Dayal to produce his son because-the Magistrate 
knew quite well 9 months before that, that the son had absconded 
when trying to comply with the order of the District Magistrate which, 
to my mind, was wholly illegal. Proceedings were taken under aection 
514 of the Code of Criminal Procedure by Mr. Griffin, the City 
Magistrate of Agra. The learned Magistrate has accepted the 
statement on oath of Parbhu Dayal He says in his order : 


"Isee no reason to believe that Paibhu Dayal connived at 
Ram Prasad's escape, but the escape was certainly due to his 
carelessnéss in leaving him alone on the way to Purnea. He is, 
therefore, to blame on this ground. 

Very generous provision is made for bail-in the Criminal 
Procedure Code. It is essential that this generosity should not 
be abused. A surety must be a person who will take infinite 
care not to let his man get away. If he is unable to look after 
his man then he must notstand surety for him, even thougb he 
be his son”. . 

I entirely agree with the learned Magistrate that it is the duty of the 
- surety to see that the accused does not run away, but I do net agree 
with the view that where a surety has failed to produce the accused 
by reason of an illegal order passed by a Magistrate which the surety 
was not bound to carry out, and where there is no connivance and 
no negligence it cannot be said that the petitloner had stood surety 
irresponsibly, and I do not think that this Would be a case which 
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would give an impression that any one can stand as a surety and not 
be penalised in the event of failing in his trust. 


- The petitioner went up before the learned District Magistrate of 
Agra and his petition was dismissed by the learaed District Magis- 
trate. In his order the learned District Magistrate has said as 
follows :— 


- ‘Technically he was liable to have his surety forfeited. The 
question is whether forfeiture to the extent ordered is equitable. 
It is urged on behalf of the appellant that morally the bond for 
the production of the accused in Agra was discharged when the 
surety was directed to take him elsewhere. Of course it was not 
formally or specifically discharged, but there was certainly a 
fresh direction and this direction, being unsupported by any 
formal order or bond, involved some amount of risk. 


e 

The matter therefore resolves itself into the extent of careless- 
ness or worse on the part of the appellant in letting the accused 
get beyond his control, that isto say, as stated by the City 
Magistrate, the extent af the punishment for negligence, since 
no imputation of connivance is put forward. I certainly agree 
with the City Magistrate as to the serious nature of any such 
undertaking." 


Having regard to the fact that it was the illegal direction of the 
Magistrate to Parbhu Dayal to produce the accused at Purnea that 
resulted in his failure to produce Ram Prasad, and having regard 
to the fact that when the order for the production of Ram Prasad 
was passed months after it was known that Ram Prasad had 
absconded by reason of an honest attempt of Parbhu Dayal to carry 
out the order of the Magistrate of Agra, I am of opinion that the 
forfeiture of the bond was a technical forfeiture and tbat the conduct 
of Parbhu Dayal shows that he-was in no way to blame. I am, however, 
unable to accept the contention of Mr. Bajpai that there has been 
no non-compliance with the conditions of the bail bond and that the 
order of the District Magistrate of Agra directing the production 
of Ram Prasad at Purnea had discharged the bail bond. He has 
referred me to the cages of King- Emperor v. Shamsuddin Sircar (+) 
and Behari Lal v. King-Emperor (*). In my opinion the facts in 
those cases were quite different from the facts of this case. It has 
been further argued that the notice of the District Magistrate 
of Agra, dated the ‘6th of August, 1926 mentions the words "In 
connection with a case at Purnea", and this entry, as it does not 
refer to any case pending at Agra, makes the order illegal. , That 
there was a case pending at Agra there can be no doubt although 
no active steps were taken in that. case by reason of a number of, 
cases being pending against Ram Prasad. The mere entry of the 
words “in connection with the case at Purnea" does notin any way 
vitiate the bail bond. Parbhu Dayal was asked to produce his son at 


(1) d I. L. R, 30 Cal., 107. 
(a) [1909] I. L R., 36 Cal, 749. 
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Agra before the City Magistrate. He was bound todo so under 
the terms of this bond. I have, therefore, come to the conclusion 
that the order forfeiting the bond is correct, but in view of all] the 
circumstances of this case, I am of opinion that the ends of justice 
will be served by directing that the order forteiting the sum of Rs. 
1,000 be reduced to a aum of Rs. 250. 





NIRBAN SINGH (Plaintif ) 
UVETSHS . 
BARI BITTA AND ANOTHER (Deferdanis) .* 


Land Revenue Act (III of 1901), section 111, provisions. of —Partition pro- 
ceedings pending before Revenue Court—Question of tstle— Enquiry 
by Cim Court—Jurisdiction, question of—Compromise of doubtful 
rights—Need not be in writing — When registration not compulsory. 

The jurisdiction of the civil court*to enquire into a claim of 
title as regards properties which are the subject-matter of a parti- 
tion in the revenue court, arises only under section rir of the 
Land Revenue Act. When no suit within the time allowed by 
that section and in compliance with it has been instituted, the 
civil court cannot go on with the enquiry. 

Under no law is a compromise or a mutual settlement between 
parues required" to be reduced into writing and when no writing 
13 absolutely necessary, registration is not compuisory. 

Under section 111 of the Land Revenue Act, the partition 
couit has power either to. decide the-question of title itself or 
direct any patty in the case to institute a suit within three months 
in the civil‘court for the determination of the question raised. 
If the party ordered to file a suit within three months fails to 
do so, under sub clause a of that section the Collector must decide 
the question against him, and if the suit is instituted, the parti- 
tion court acts in accordance with the decision of the civil court. 

First APPEAL froma decree of BABU GAURI PRASAD, Subordi- 

„nate Judge of Pilibhit. 

B. E. O'Conor, Sir Tej Bahadur Sapru and P. N. Sapru, for 
the appellant. 

Peary Lal Banerft, for the respondents. , 

The jutigment of the Court was delivered by i 


SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
fora declaration that the plaintiff was by right of survivorship and 
according to a mutual settlement, the exclusive and absolute owner 
‘in possession of certain zamindari properties consisting of 6 items 
set forth in the plaint, and that the principal defendant, Musammat 
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' get Rs. 500 a year -as maintenance allowance. The case put for- 


ward in the plaut was that the plaintiff was a member of a joint 
Hindu family with the principal defendant's deceased husband, 
Gobardhan Singh, and that when he died Musammat Bari Bitta did 
not succeed to his estate as a Hindu widow. It was mentioned 
‘that she applied to the revenue court for partition of some villages - 
and tbe plaintiff objected, with the result that the revenue court 
referred the plaintiff to the civil court for a declaration of his owner- 
ship. The plaintiff, however, alleged tHat before he could file a 
suit there was a mutual compromise under which it was settled 
that the defendant would give up all claim to the villages in dispute 
in the revenue court, as well as other properties which were the 
subject of dispute in the civil suit, and receive Rs. 500 as main- 
tenance allowance The contesting defendant pleaded that her 
husband was Separate from the plaintiff and that she had succeeded 
to his estate asa Hindu widow. She denied that any complete 


. compromise was: arrived at between the parties which determined 


their proprietary title. It was alao pleaded that the claim was barred 
under sections I1! and 233(A) of the Land Revenue Act. The 
learned Subordinate Judge has not allowed the plaintiff an oppor- 
tunity to produce oral evidence to prove the alleged compromise. 
His opinion was that such a compromise had to be reduced into 
writmg and duly registered, and without such formality it was not 
enforcible in law. He accordingly excluded all evidence offered 
by the plaintiff to prove the terms of the compromise. Neverthe- 
lesg, for purposes of limitation, he has recorded a finding that on 
the evidence he is inclined to hold that there was a compromise 
from which the defendant subsequently backed out. In his opinion 
the claim was not barred by limitation inasmuch as there was some- 
thing tantamount to a fraud practised by the defendant. The 
plaintiff'a suit failed merely on the ground that there was no regis- 
tered document. f 


We are unable to agree with the court below on either of the 
two main points decided by it 

The question*really was not strictly one of limitation coming 
under the Limitation Act. Even if it were, section 18 of the 
Limitation Act would hardly be applicable as that can apply only 
when the plaintiff has by the fraud of the opposite party, been kept 
from the £sew/ledge of his right or title. That obviously was not 
thecase here. The question, however, is not one of limitation in the 
strict sense of the word. Under section 111 of the Land Refenue 
Act, the partition court has power either to decide the questión of 
title itself or direct any party in the case to institute a suit within 
three months in the civil court for the determination-of the question. 


raised. If the party ordered to file a suit within three months 


efails to do so, under sub-clause 2 of that section the’ Collector must 
decide the question against him. If the suit is instituted, the parti- 


r 
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tion court ácts in accordance with the decision of the civil court. It CIVIL 
is gn admitted fact that the present civil suit was not filed within 1937 
three months of the order passed by the partition court. On this — 
fact being brought to the notice of the revenue court on the 3oth of pod 
April r923, it held that the objector had failed to file a civil suit » 
and that the partition proceedings should accordingly proceed. That, RARI RITTA 
no doubt, was a decision against him on the question raised by him. 5, J 
When the objector went up in appeal the appellate court came to the E 
same conclusion and held that no' civil suit having been filed within 

the three months allowed, the procedure of the revenue court in 

proceeding with the partition was correct. The appeal was accord- 

ingly rejected. In our opinion the jurisdiction of the civil court 

to enquire into a claim of title as regards properties which are the 
subject-matter of a partition in the revenue court, arises only under 

section 111. When no suit within the time allowed by that section 

and in compliance with it has been instituted, the civil court cannot 

goon with the enquiry. If such a thing were allowed the result -. 

may be that the revenue court may dgnore the civil court's decree ` 

which would be altogether ineffectual and futile. Under these 
circumstances, it is obvious that section 111 is a bar to the plaintiff's 

claim as regards the villages which were sought to be partitioned or 

to which the order referring the objector to the civil court expresaly 

or by necessary implication applied. 


Assuming that there was a complete compromise between the 
parties subsequent to the order of reference to the civil court and the 
institution of the civil suit, such a compromise could be brought to . 
the notice of the revenue court itself. Under sub-clause (3) of 
section 111 that court could have taken into account such ‘a com- 
promise and decided the suit in accordance with it. As a matter 
of fact, the matter was brought to the notice of the appellate court 
which came to the conclusion that the compromise did not*relate to 
the question of title but merelv to a settlement of the question 
of attachment. Having regard to these circumstances, we are 
of opinion that the present suit, so far as ıt relates to the properties 
in dispute in the revenue court, cannot be entertaified. 


It may follow further that the decision of the partition court on 
the question whether the family was joint or separate, must now 
operate as res judicata and that it is no longer open to the plaintiff 
to contend that the family was joint in respect of the properties in 
dispyte in the revenue court. Such a position would be untenable. 
It is in view of these circumstances that the learned Advocate for 
the appellant has not pressed grounds Nos. 1, 2 and 7 of the 
memorandum of appeal. 


We, however, do not think -that the court below was right im - m 
rejecting the oral evidence tendered by the plaintiff. Under no, 
law is a compromise or a mutual settlement between parties required 
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to be reduced into writing. When no writing is absólutely neces- - 
sary, it is difficult to see how registration would be compulsory. 
.A compromise of this kind does not necessarily amount to a transfer . 
of property. It is more an acknowledgment of the right of a 
claimant than of actual transfer to him. We, therefore, think that- 
the court below was not right in excluding oral evidence that was 
offered by the plaintiff to prove the terms of the alleged compromise. 
It is only after the whole evidence has come on the record that it. 
can be decided whether the. alleged compromise had passed the 
stage of a mere negotiation and whether it had been completed. It is’ 
also only then that it can be decided whether it was a necessary part 
of the compromise that it should be reduced to writing and fjled 
.in any court The defendants in their written statement have 
admitted thata suit for the partition of Minterpur, Katia and’ 
Naugawan, had been instituted in the revenue court. ‘ 


The learned Advocate for the respondents does not, however 
admit that items 1, 2and 4 in the list attached to the plaint were 
not the subject-matter of -dispute in the revenue court. He has 
actually drawn our attention to a copy of an objection filed with 
regard to the partition of mauza Deoria Kalan. We leave this 
question to be decided by the court below after the respondents 
have produced any further documentary evidence which they may `. 
wish to produce in order to show that any or all of these items were 
in dispute in the revenue court and were the subject of the partition 
proceeding af that time. 

We accordingly send down the following three issues to the 
court below :— ; 

(1) Whether there was any complete compromise between the 
parties as set-odt.in paragraph 11 of the plaint and, if so, what were 
its actnal terms and to what properties it related. g 

(2) Was itan essential part of this compromise that it should 
be reduced into writing or that it should be filed in any court of law. ~ 

(3) Were any of the villages, Khardhai, Deoria Kalan and 
Deohanan, in digpute in the partition court. 

The parties will be entitled to produce further oral and document- 
ary evidence on the issues remitted. The court below will return 
the findings, after taking the necessary evidence, by the 15th of ' 

^ July, if convenient. i : 
Case Remanded. 
. 
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‘Aps Tenancy Act (III of 1926), sechon 273—Applicaġiisty of —Suit for LINDSAY, J. 
ejectment of a trespasser— By proprietor of agricultural land—Jurisdic- SULAIMAN J. 
Lon— When suit entertainable by civil couri— Section qq, interpretation MUKERJI, J. 
and scopeof. ] ~- 

Where the proprietor of an agricultural land brought a suit in- - 
the Munsif's court, for the ejection of the defegdant on the 
ground that the latter was a trespasser but the defendant pleaded 
that he was a tenant of the plaintiff, that rent had been accepted F 
from him and that under section 44 of the new ‘Tenancy Act . : 
(III of 1926) the sùit was not entertainable in a civil court, Ae/d, f 
on a reference under section 267 of the new Act, that the suit . 
fell within the four corners of section 273 of the new Tenancy 
Act and was entertainable by the civil court. But if the court 
was satisfied that the suit related to'an agricultural holding, it 
must frame amissue on the defendants pleaof tenancy and submit 
the record to the appropriate revenue court for the decision 
of that issue only and ultimately decide the suit accepting the 
finding of the revenue court on the issue so referred. 

The jurisdiction of the civil court to refer such'an issue is 
expressly provided by section 273, and is not intended to be 
barred by the provisions of section 230. Section 44 was probably 
enacted in order to allow facilities to an owner of agricultural 
land in sceking a speedy remedy through the revenue court if the 
defendant has taken possession without his consent and if he is 
prepared to accept damages upto the maximum prescribed. 

Debi Sakai v. Daulat, 8 L. R., Revenue, 104, referred to. 


REFERENCE under section 267 of the Agra Tenancy Act | 
(No. III of 1926) made by Basu MAHESHWARI parum Munsif 
of Fatehpur. 

Katlash Chandra Mital, for the d 

Rudra Narain Srivastava, for the opposite parties. 

The judgment of the Court was delivered by 

LINDSAY, J.—This is a reference under section 267 of the Agra LindsSy, J 
Tenancy Act (Act III of 1926), and arises out of a suit brought in 
the Munsif's Court, Fatehpur, by Manohar Singh to eject the defend- - - 
ant Sheo Saran. The plaintiff's case was that he was the proprietor 
of the land, which was in the occupation of a tenant Ram Sahai, Nr 
who died on the 20th of June, 1926 without leaving any heir, with 1 
the result that the tenancy reverted to the plaintiff. He alleged ` 

*Mis. Case No. 89 of 1937. : i 
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that the defendant had no right to occupy the land, but he took 
wrongful possession as a trespasser at the beginning of the rainy 
season preceding the suit. The defendant, on the other hand, 
pleaded that he wasa tenant of the plaintiff, that from him rent 
had been accepted, and that under section 44 of the new Tenancy 
Act (Act III of 1926) the suit was not entertainable in a civil court. 
Tbe learned Munsif considered that the question of law whether the 
civil or the revenue court was the correct forum was one of difficulty 
and has accordingly made this reference. 


The allegations in the plaint make out a case ofo 
trespass, pure and simple. A trespass on land amounts to 
an infringement of civil right and a remedy prima facie should be 
sought in a civil court Unless, therefore, the new Act expressly 
ousts the jurisdiction of the civil court to try such civil cases, it 
would be difficult to hold that the Munsif has no jurisdiction to 
entertain the suit. 


The contention on behalf of the, defendant is that a suit for 
ejectment of a trespasser comes under section 44 of the Act, and 
in view of the provisions of section 230 read with the Fourth 
Schedule, such a suit is exclusively triable by the revenue court. 
On the other hand, reliance is placed on behalf of.the plaintiff on 
the provisions of section 273, and on the judgment in the case of 
Debi Sahai v. Daulat (') decided on the t7th of January, t927, by a 
learned Judge of this Court. The last mentioned case, though it 
should have been decided by a Bench of two Judges, does contain 
an expression of opinion in favour of the plaintiff on the main 
ground that on a contrary view section 273 would become super- 
fiuous. It was a case under the Act of 1926, though by a Sup the 
Act of t9or was mentioned. 


We have to see whether the intention of the legislature was to 
oust the jurisdiction of the civil court completely in respect of suits 
relating to agricultural land, or whether the object merely was to 
remove the uncertainty as to which tribunal the aggrieved party 
should go. * 


If it be held that as regards all agricultural land, the civil court 
has no jurisdiction to entertain any suit, the consequences may be 
far-reaching. Part of an area may be agricultural land and another 
part of it non-agricultural. Are two separate suits to be necessarily 
instituted in the civil and the revenue courts, neither of which can 
be stayed under section 10 of the Code of Civil Procedur@ and in 
both of which the same question of title may bave to be fought out ? 
Similarly apart from contests between rival claimants to the pro- 
prietary interest there may be a defendant denying the plaintiff's 
title and pleading fws tertii. Can the jurisdiction of the civil court 
be barred as regards all such cases ? 

(1) [1927] 8 L. R., Revenue, ro4. 
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Under section 34 of the old Act a person occupying land vidi: 
out the consent of the land-holder was liable to pay rent. There 
was no express provision in the section that he could be ejected. 
The courts used to treat him as a tenant from year to year and 
eject him under section 58. Section 44 of the new Actcures the 
omission to a certain extent by expressly declaring that such a person 
isliable to ejectment. The words "and in contravention of the 
provisions of this Act" are also new and cause some difficulty by 
implying that a mere trespasser has taken possession in contravention 
of the provisions of the Act. Probably these words mean nothing 
more than that such possession is unauthorised by the Act. Ano 
ther material difference between the new and the old sections is 
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that instead of a liability to pay rent there is now a liability to ' 


ejectment and to pay damages, but a maximum limit of, four times 
the annual rental value is fixed for the damages. In view of the 
express provision for ejectment it is not now absolutely necessary 
to say that the plaintiff must treat the defendant as a tenant, 
although the expression "on the suit of*the land-holder" supports 
such a view, for a land-bolder under section 3, sub-clause (6) can be 
only such. person to whom rent is, or but for a contract express or 
implied, would be payable. If, therefore, it be the case of both 
parties that the defendant is a trespasser, it would be difficult to 
describe the suit as one by a land-holder. The important point to 
consider, however, is that there is a maximum limit prescribed for 
the amount of damages which can be claimed, whereas no such 
limit can bé fixed for mesne profits. The plaintiff in a suit under 
section 44 cannot claim more than four times the annual rental 
although if he were suing in a civil court, he might under special 
circumstances get mesne profits much larger in amount. Could it 
have been the intention of the legislature to take away the civil right 
of a proprietor to claim the full'amount of mesne profits from a tres- 
passer who has entered upon his property wrongfully? We are of 
opinion that no such intention in the mind ot the legislature can be 
inferred. Section 44 was probably enacted ‘in order to allow facilities 
to an owner of agricultural land in seeking a speedy temedy through 
the revenue court if the defendant has taken possession without his 
consent and if he is prepared to accept damages up to the maximum 
prescribed. 


Section 230 corresponds to the old section 167. It confers ` 


exclusive jurisdiction on the revenue court as regards suits and 
applications of the nature specified in the Fourth Schedule in respect 
of which adequate relief can be obtained in that court. It certainly 
follows that where a suit is expressly provided foras being cognis- 
able by the revenue court, the civil court would have no jurisdiction 
to try it The Fourth Schedule, however, contains a heading, 
which is undoubtedly a part of it, showing that the jurisdiction both 
original and appellate specified in each group is subject to the 
provisions of sections 241, 271 and 273. A suit under section 44 
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falls in group B (Serial No. 2) and is, therefore, apparently subject 
to the provisions of section 273. That, in our opinion; means that 
the original as well as appellate jurisdiction of the revenue court to 


try a suit under section 44 is subject to the provisions of section 273. 


Now section 273 corresponds to the old section 202 and provides 
that if in any suit relating to an agricultural holding instituted in a 
civil court the defendant pleads that he holds such land as the tenant - 
of the plaintiff or of a person in possession holding from the plaint- 
iff, the civil court shall frame an issue on the plea of tenancy and 
submit the record to the appropriate revenue coart for the decision 
of that issue only. Under the old law the defendant used to be 
called upon to institute a suit in the revenue court Now an issue 
only is to be sent. "Section 273 really contemplates a suit filed in a 
civil court, wHich relates to an agricultural holding, but in which the 
plaintiff does not admit that the defendant is his tenant and the 
defendant pleads that he is the plaintiff's tenant, and in which, 
therefore, the plea of tenanpy is to be determined by the revenue 
court fit were to be held that all suits relating to land over 
which the defendants has obtained possession without consent, fall 
under section 44, and that section 230 confers exclusive jurisdiction 
in respect of it on the revenue court, then the provisions of section 
273 would become altogether superfluous, for it-would be difficult to 
imagine any case which would be covered by this section and would 
not fall under section 44. No-doubt the word “holding” in the 
section is an unhappy expression, because under its very definition 
it implies à parcel or parcels of land held under one tenure or 
one lease, engagement or grant If the plaintiff does not admit the 
defendant to be his tenant, he certainly does not admit that the land 
is held by him under one tenure, lease, engagement or grant. This 
word is, however, borrowed from the old section 202 and the same 
technical difficulty arose even under the old Act. But in all cases 
where the property in dispute was agriculturalland and the civil 
court found that it was so, it used to pass an order under section 202, 
although the plaintiff did not admit that the defendant was holding 
the land from him. When the legislature has copied out part of the 
language of the old section, it may be presumed that it accepted the 
interpretation put upon those expressions by the courts under the 
old.law. Section 273 would, therefore, be applicable to a case where 


“though the plaintiff does not admit that the defendant is holding 


under any tenure, lease, engagement or grant from him, and the 
defendant is pleading that he is the plaintiff's tenant, the court is 
satisfied that the property in dispute in the case is an agricultural 
holding, that is to say, a parcel or parcela of land let or held for 
agricultural purposes. When the civil court is satisfied that the 
property is of this kind; it has no option but to frame an issue on 
the defendant’s plea of tenancy and refer the same to the revenue 
court. The jurisdiction of the civil court to refer such an issue is 
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expressly provided by section 273, and is not intended to be barred 
by the provisions of section 230. E 

On this interprefation of section 273 we are of opinion that the 
present suit clearly falls within its four corners, and that the civil 
court has jurisdiction to entertain it But if it is satisfied that the 
suit relates to an agricultural holding, it must frame an issue on the 
defendant's plea of tenancy and submit the record to the appropriate 
revenue court for the decision of that issue only and ultimately 
decide the suit accepting the finding of the revenue court on the 
issue so referred. 


This is our answer to the reference. 
Reference answered. 


$ 


THE SECRETARY oF STATE FOR INDIA 1n COUNCIL - 


(Defendant) 
Versus 


BHAGWAN DAS AND ANOTHER (Plaintiffs) AND B. N.-W. 
RAILWAY COMPANY (Defendant) .* 


Railways Act, section 72(2) (b)—/Vere form of Risk-note H, under— 
Interpretation of—Lass of a portion of a consignment or of a facka gr — 
Railway Company not absolved from Labilitp—'‘ Pilferage from a 
package’, meaning of the expression — Misconduct of the railway servants, 
tohat amounts to. 


Where out of 11 bales of cloth goods despatched under the new 
form of agreement (Risk-note H) it was found on arrival of the 
goods that one of the bales had been tampered with and 11 
‘pairs of Dhotis were missing, and in a suit to recover from the 
Railway Company the value of the missing pairs of Zois, the 
trial Court, on the evidence produced by the Railway Company, 
found that the misconduct of the Railway servants could fairly 
be inferred as a result of which pilferage took place after the 
goods were received by the booking clerk, aad the claim was 
decreed. On an application in revision on the ground that the 
Railway Company was absolved from all liability for non-delivery 
"ofa part of the consignment not consisting of one or more 
complete packages”, Ae/d, that the Railway Company was not 
exempted from liability. Æelď, further, that to take the view 
that the railway was protected from liability where it is only a 
Bart of a consignment not consisting of one complete package 
which has been lost, would be doing violence to the expression 
"pilferage from a package”? and to be inconsistent therewith, 
as pilferage from a package must in nearly every case be of a 
part of that package however many packages there may be in 
the consignment. Loss of a portion of a consignment or of a 
package does come within the main provision of the form. 

* Civ, Rev. No. 186 of 1926 
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Secretary of State for India in Council v. U. P. Glass Works at 
Chandausi, 24 A. L. J. R., 697, referred to and disapproved. 

A railway servant, who is placed as a kind of guardian over 
the goods of the public in transit, is guilty of misconduct if he 
allows a trespasser to obtain access to such goods. 


CivIL REVISION from an order of BABU SHIVA HARAKH LAL, 


Judge, Small Cause Court of Deoria. 


The following is the Referring Order :— 


LINDSAY, J.—This case raises a question of the correct in- 
terpretation of Risk-note form H, as now amended. In the 
Gazette of India, dated 12th July, 1924, part I, page 646, there 
was printed a resolution prescribing amended forms of Risk- 
notes which were to take effect from the rst of October, 1924. 
The note now under consideration is in one of the amended 
forms. 


In the case now before me the Judge of the Small Cause 


- Court at Deoria has decreed a claim against the Secretary of 


State representing the Q» I. P. Railway Company. He was of 
opinion on the evidence which was led before him that the Rail- ` 
way company was guilty of misconduct and was, therefore, liable 
in damages to the plaintiffs. 

In this application for revision Dr. Sen contends that the 
interpretation put on the risk-note by the court below is erroneous 
and he refers to a decision of Mr. Justice Daniels reported in 
Secretary of State for India in Council vy. U. P. Glass Works at 
Chandausi, 24 A. L. J. R., 697. 


In this judgment Mr. Justice Daniels has interpreted the 
Risk-note form H and also the Risk-note form B tke contents 
of which are substantially the same. It seems to me that if 
I give effect to the opinion expressed in this judgment I ought 
to allow the application for revision. On the other hand, it 
has been contended before me by the opposite party that the 
interpretation placed upon this Risk-note form by Mr. Justice 
Daniels ought to be re-considered. Bearing in mind the impor. 
tance of settling judicially the interpretation to be put on these 
risk-notes I „think. my best course is, without expressing any 
opinion of my own, to refer this case to a Bench of two Judges. 
1 do so accordingly. 


Surendro Nath Sen and B. Malik, for the applicant. 
Ambika Prasad Pandey and Rudra Narain Srivastava, for the 


opposite parties. E 


The following judgments were delivered :— 
WALSH, J.—This case has been argued in revision or rather 


under section 25 of the Small Cause Courts Act and having regard 
to a decision of Mr. Justice Daniels, reported in Secretary of State 
for India in Council v U. P Glass Works at Chandaust ('), and 
«elied upon to some extent by the Railway, Mr. Justice Lindsay has 


(1) "[1926] 34 A.L. J. R., 679. 
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referred the matter to two Judges, apparently feeling that unless he 
differed from the decision he ought to allow the revision ; but that, 
on the other hand, he was not prepared to follow the decision. 


Under the circumstances we do not think it necessary*to discuss 
in detail the decision of Mr. Justice Daniels beyond holding that it 
does not, in our opinion, apply to the facts of the case before us, 
and that if the true interpretation of it is that in the case before us 
the Railway Company would be exempt from liability, unless the 
consignor proved actual misconduct, we should be unable to agree 
with it, leaving it to other tribunals in other cases which may arise 
to decide how far our decision is actually inconsistent with what 
Mr. Justice Daniels decided. In this case the matter seems to us 
to be perfectly clear. The facts have been found in a very clear 
and ably stated passage in the judgment of the Smal] Cause Court 
Judge We may summarise his findings in this way. There was 
one package or bale. It contained dhotis. When it was re- 
ceived at the station of despatch it was weighed in by the 
weighing clerk, and its weight was ¢orrect, and was entered on 
the forwarding note as being 4 maunds and 26 seers. There was 
no suggestion that the scales were out of order. The bale when 
received into the custody of the Railway servants at the station of 
despatch and weighed appeared to be in a normal condition, that is 
to say, it appeared to have been properly packed and showed no 
signs of slackness in the sewing up o: of interference. It then 
passed into the custody of the servants of the Railway Company 
for storage in the godown or ware-hoyse or other place where such 
goods are kept awaiting transport’ When the wagon for transport 
was ready the bale which had not left the custody of the Railway 
Company's servants was then placed ina wagon and the wagon was 
sealed for transit. On arriving at the destination it was found that 
although the seal of the wagon was intact the bale was quite the 
reverse It had been opened, it had been re-stitched, it was short 
in weight, and there were 11 pairs of dhotis missing fromit. The 
seal of the wagon appeared not to have been tampered with, and 
therefore unless some mischievous and dishonest servant had dis- 
covered some method of removing the seal and replacing it without 
leaving any indication of such an operation, it must be assumed 
that the pilfering, which undoubtedly took place, took place before 
the wagon was sealed. A faint suggestion seems to have been 
made by the Railway Company that the shortage in weight was due 
to evaporation of moisture. The learned Judge evidently experienc- 
ed great difficulty in treating this suggestion seriously, and we are 
not surprised, because whatever evaporation of moisture there may 
have been, and it is surprising to hear that dhotis can be sold in 
such a condition, it would be necessary to infer that the rr pairs 
of dhotis bad leaked out of the hole or restitching and somehow, 
escaped from the parcel—a perfectly ridjculous suggestion. The 
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CIVIL result, therefore, is that on the evidence called by the Company, 
ym because the whole of the facts which’ we have just summarised 
— constitute the history of the Company's dealings with the parcel 

_ THE SECRE- from the moment when it was received into their custody, it follows 
STATE FOR that the leakage or pilfering must have taken place after the goods 
- INDIAIN were weighed while they were in the custody of the Company and 

COUNCIL ' before the wagon was sealed. The material provision which relieves 

Buacwan the consignor from the burden of proving misconduct is the 
Das following sentence :—' If misconduct on the part of the railway 

Wala, j. Servants can be fairly inferred from such evidence". The learned 

Judge has inferred that the pilferage took place after the goods were 
received by the booking clerk, and, therefore, as a result of mis- 
conduct by the railway servants. We agree and we hold, as no 
` doubt he held, that it is the only possible inference to be drawn, 
~ because even if the railway servants did not themselves commit the 
. pilfering and share the loot, which they probably did, it would have 
been impossible for anybody to have obtained access to the package 
in sucha way as to extract i1 pairs of dhotis and to sew the 
package up again without a breach of duty on the part of the rail- . 
way company's servants which would amount to misconduct, be- 
cause even if it might not be criminal, though in most cases it 
would be, a railway servant, who is placed as a kind of guardian | 
over the goods of the public-in transit, is undoubtedly guilty of- 
misconduct if he allows a trespasser to obtain access to such goods: 
In our view the risk-note creates no difficulty. Where the infer- ` 
ence, which the learned Judge in this case bas drawn and may ' 
legitimately be drawn, it is not necessary to call.upon the consignor 
to give evidence of misconduct. Therefore it was unnecessary in 
this case. ` We think the infererfce was legitimate and there is no 
ground for mterference with the decision. The head-note of Mr. 
Justice Daniels’ judgment undoubtedly purports to deal with clause 
B. This case before us arises under clause B. To take the -view 
that the railway is protected from liability where it is only a part 
of a consignment, not consisting of one complete package, which has 
been lost, seemg, ‘to us to do violence to the expression “ pilferage | 
from a package " and to be inconsistent therewith. -Pilferage from 
a package must in nearly every case be of a part of that package 

X however many packages there are in the consignment, and, therefore, 

we can only say that if the learned Judge intended his ruling 

to apply to that provision in clause B, we are unable to agree with « 

it. À è : 
This revision must be dismissed with costs. 

Beys, J. Boys, J.—This revision raises a question of the interpretation 
of Risk-note form H, one of the new forms provided for the 
despatch of goods by railway. It is to be found on page 651 

^. of Part I of the Gazette of India of the 12th of July, 1924. I need 
not repeat the facts. They amount to this that out of 11 bales 
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of cloth goods it was found on arrival that one of the bales had 
been tampered with and 11 pairs of dhotis were missing. The 
suit is to recover from the Railway Company the value of these 
dhotis. It may be taken as found in fact that the evidence in the 
case proves up to the hilt that the disappearance of the 11 pairs 
of dhotis was due to the “ misconduct of the railway servants ". 
The trial court held the Railway Company liable. 


The defendant came to this Court in revision on three grounds, 
of which the only one that we have to consider is :—'' Because 
the consignment having been made under Risk-note form H (new) 
the petitioner Railway Company is absolved from all liability to the 
plaintiff for nondelivery of a part of the CORSI gnment not consist- 
ing of ons or more complete páckages". 


The Risk-note set out that the consignor agreed to hold the 
railway administration " free from all responsibility for any loss, 
destruction ‘or deterioration -of, or damage to, all or any of such 
consignments from any cause whateyer, except upon proof that 
such loss, destruction, deterioration or damage arose from the mis- 
conduct of the railway administration’s servants”. This is 
the only portion of the Note which declares the liability 
or otherwise of the railway. It is followed by a proviso divided 
into two parts, but that proviso merely provides in two cases rules 
as to the production of evidence and as to how misconduct is to be 
proved and when it may be inferred. It is clear that primarily 
the burden of proof is on the claimant to establish misconduct. 
Recognising, however, that a private consignor caonot ordinarily 
be fairly expected to be able, by any means in his own power, to 
lay before the court the history of the dealings with the consign- 
ment. between the time he handed it over and the time the 
consignee took delivery, ithas been provided that in two cases 
(a) and (2) the railway administration shall be bound to disclose 
their dealings with the package in transit and to give evidence 
thereof, before the consignor is called upon to prove misconduct. 
If, when such evidence has been given, an inference of misconduct 
on the part of the Railway Company can fairly be drawn from that 
evidence, the claimant has proved his case of misconduct and need 
do nothing further. If such an inference cannot fairly be drawn 
then he has to discharge the burden of proving the misconduct. 
This obligation is thrown on the Railway Company only in the 
two cases coming within the clauses (a) and (4) of the proviso. 
With what cases there may be not coming within those two clauses 
we are not here concerned, but alleged deterioration suggests 
itself as one such case. It-has so far been necessary to refer to 
the proviso only in order to make it clear that the proviso does 
not deal with the primary issues in the case but only with the 
method of proof of such 1ssues. 


The primary issues in this case were two :— 
70 
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(1) Did the disappearance in transit of 11 pairs of dhotis cons- 
titute “loss, destruction or deterioration of, or damage to, all or 
any of such consignments ?" 


(2) If it did constitute “ such loss, etc.” did “such loss, etc.” 
arise from the misconduct of the Railway Administration’s ser- ' 
vants ? 


The second question has been answered in favour of the plaint- 
iff and in this case at any rate the answer amounts to a definite 
finding of fact. 


As to the first issue it is contended in the ground of 
revision which we have set out that “non-delivery of a part of a 
consignment not consisting of one.or mors complete packages" 
does not come within the terms “the loss, etc". It is contended that 
to bring the case within those terms there must have been loss of a 
whole consignment or of the whole of one or more packages forming 
part of a consignment. Iam not concerned to consider decisions 
on the old form. It was notoriously a most unsatisfactory form, and 
it has, in my view, been wholly recast. It is obvious that many of 
the expressions that occurred in the older form must of necessity 
find a place in the new. Bul itis very far from being a necessary 
corollary that all decisions on the scope of particular words in the 
old form still hold good to assist us in interpreting the same words 
in the new form when the form has been wholly recast. I confine 
myself therefore to an interpretation of this form. We have been 
pressed with the decision of Mr. Justice Daniels in Secretary 
of State for India im Council v. The U. P. Glass Works of 
Chandausi (*) which isa decision upon the new form, and it is in 
consequence of that decision that Mr. Justice Lindsay has referred 
this matter toa Division Bench. In that case, there was a disap- 
pearance in transit of 5 tons out of 15 tons of coal Mr. Justice 
Daniels held that the existence of the term "non-delivery" in proviso 
(a) showed that “loss, destruction or deterioration of, or damage 
to, all or any of such consignments” must be held to include "non- 
delivery". He held that "loss" must be held to include “non- 
delivery". In that finding and the reasons therefor I concur. He 
went further and held that the non-delivery must be non-delivery 
of the whole of a` consignment or of one or more complete packages 
and there was in the case before him only non-delivery of a part 
of a consignment. He therefore dismissed the suit. While holdin 
that the fact of the form being drawn up in the shape of a main pr 
vision followed by a proviso (a), showed that the case in the*proviso 
(a) was included in the circumstances set out in the main provision, he 
did not consider the proviso (4) at all. I have no materials to say why 
he did not consider that second clause of the proviso but possibly his 
reason was that the pilferage of 5 out of 15 tons of coal, presumably 
loaded in bulk in a truck, could hardly be described as pilferage’ 

~(9) [1926] 24 A. LJ. R., 697. 
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from a package. Applying, however, his reasoning to the proviso 


(è) it is clear that “pilferage froma package’ must also be held 
to come within the main clause "loss, eic"; or, conversely, the 
phrase "loss, etc." must include, at any rate in one case, (f.e. 
pilferage of part of a consignment) loss of part of a consignment. 
While, therefore, I am of opinion that, Mr. Justice Daniels was, if he 
held that the loss of 5 tons of coal out of r5 tons could not be held 
to be pilferage from a package, right in holding that the proviso 
could not be applied when considering the question of burden of 
proof, (for it is clear that proviso (a) did not apply), I am unable 
to agree with him when he goes further and holds that “loss” does 
not include loss of part of a consignment or package and that the 
Railway Company is "protected from liability for loss, including non- 
delivery, of a part of consignment not consisting of qne or more 
complete packages". In my view if the case before him could not 
be held to amount to “pilferage ^from a package" the proviso as to 
the burden of proof had no application, as it certainly did not come 
within clause (a) of the proviso. But,*unless it can be held that 
“loss” includes some cases of “loss of part" and not others, which 
there seems no ground for suggesting, the Railway was liable for 
the “loss” of'a portion of the consignment, if the plaintiff could be 
held to have succeeded in proving misconduct, (and in proof of 
that he was entitled to rely upon any evidence that was actually 
produced by himself or by the Railway), even if the Railway had 
produced proof which in law they were not obliged by the proviso 
to produce. I hold, therefore, that loss of a portion of a consignment 
or of a package does come within the main provision of the form. 
In this case it is further clear that the circumstances came within 
clause (6) of the proviso, and the Railway were properly called upon 
to give information .and evidence. On that evidence it has been 
found that there was misconduct, and these findings are sufficient 
to dispose of the case in the plaintiff's favour and he was rightly 
given a decree. I would dismiss the application. 

Application dismissed. 


RAMESHWAR LAL 
versus 
EMPEROR THROUGH PANDE RAJDHARI LAL.* 


Criminal Procedure Code (Act V of 1898 as amended 1 1923), section 476— 
Proceedings under, before a Munsif in respect of offences under sections 
196, 467 and 471 of the Penal Code—Power to coment to court of 
Sessions under section 478— Criminal Procedure Code, section 105 (1), 
(c) —' Document produced or given in evidence'— What amounts ta 
production. " : 

* Cr. Rev. No. 215 of 1927 
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The Munsif as a civil court has the option unde: section 578 of 
the Criminal Procedure Code of sending the case to a Magistrate 
under section 476 or of committing it direct to the Court of 
Sessions. He is not debarred from the exercise of that option 
because by passing an order under section 478 he deprives the 
person accused of the offences of a right of appeal. 

- Where the civil suit was based on an entry in an account-book 
and a certified copy of the entry was produced before the Mun- 
sarim for the purpose indicated in Order 7, rule 17 of the Civil 
Procedure Code, Ae/d, that the offences under sections 467 and 471, 
with which the. plaintiff was charged, were committed in respect 
of a document '' produced in court" and fell within the descrip- 

` tion of offences specified in section 195 (1) (e) of the Criminal 
Procedure Code. 

CRIMINAL REVISION from an order of MaULVI MOHAMMAD 

JuNA1D, Munsif of Saidpur, District Ghazipur. 


Sir C. Ross Alston, A. P. Dube and Indu Bhushan Banerpft, 
for the applicant. 


M. Walliullah (Assistant Government Advocate) , for the Crown. 
5 following. judgment was delivered by 


LINDSAY, J.—This is an application in revision directed against 
an order purporting to be passed under section 478 of the Code of 
Criminal Procedure by the Munsif of Saidpur in the Ghazipur 
district. 

I need not refer in any detail to the facts. It is sufficient to say 
that the applicant before me, Rai Saheb Rameshwar Lal, was the 
plaintiff in a civil suit in one of the courts at Ghazipur. After that 
suit had been disposed of proceedings were started against Ramesh- 
war Lal under the provisions of section 476 of the Code of Criminal 
Procedure, it being considered apparently that there were reasons for 
supposing that Rameshwar Lal in the course of the civil suit just 
referred to, had been guilty of the offences punishable under sections 
196, 467 and 471 of the Indian Penal Code It is admitted before 
me that the Mynsif was competent to deal with this case when it 
started under section 476. After the case had been thus initiated 
in the Munsif's court a successful application was made to the 
District Judge to transfer the proceedings to the court of the Sub- 
ordinate Judge of Ghazipur. An application was made to this court 
against the order of the District Judge with the result that the 
District Judge’s order was reversed and the proceedings were sent 
back again to the court of the Munsif of Saidpur. Alter the 
resumption of the proceedings in the court of the Munsif, so far as 


I understand, evidence was taken on bebalf of the opposite party, and . 


from one order of the Munsif I gather that Rameshwar Lal was 
invited to produce evidence before the Munsif to rebut the evidence 
which had been given on the other side. A statement was made to 
the Munsif by the “learned counsel for Rameshwar Lal that he 
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declined to put forward any evidence by way of rebuttal of the 
evidence which had been produced by the opposite party. There- 
upon the Munsif proceeded to make an order under section 478 of 
the Code of Criminal Procedure directing the accused person, 
Rameshwar Lal, to be committed to the Court of Sessions for trial on 
the offences mentioned above. 


It 1s now sought before me to attack this order of the Munsif 
on various grounds It has been argued, in the first place, that 
the proceedings having started in the court of the Munsif under 
section 476 of the Criminal Procedure Code, the Munaif was bound to 
continue the proceedings under that section and to do everything which 
that section required him to do. In other words, it is contended that 
the Munsif, in the. circumstances, had no option, if he found there 
was a prima facie case against Rameshwar Lal, but to*send a com- 
plaint to a Magistrate. It is argued that having gtarted proceedings 
under section 476 the Munsif had no authority to proceed under 
section 478 and make an order of commitment. In my opinion this 
argument is altogether untenable. In support of the argument it is 
pomted out that where a court takes action under section 476 and 
directs a complaint to be laid before a Magistrate there is an appeal 
against the order directing the complaint to be made On the other 
hand, it is argued that if the procedure adopted by the Munsif 
in this case is allowed and it is competent to him to pass an order 
"under section 478, then the right of appeal, which the person affected 
would have, had the proceedings been taken under section 476, is 
taken away. 

It is quite plain to me that there is no right óf appeal against 
an order passed under section 478. There can be no right of 
appeal unless the right is conferred by the Statute, and the only 
right of appeal which is to be found in this chapter 3$ is referred 
to in section 476B. That certainly gives a right of appeal against 


an order passed under section 476. There 1s no corresponding . 


provision relating to the case of an order under section 478, and I 
am satisfied that there is no right of appeal. It appears to me .to 
be impossible to argue that because the Munsif as a civil court bas 
the option under section 478 of sending the case to a Magistrate 
under section 476 or of committing it direct to the Court of Sessions, 
he is debarred from the exercise of that option because by passing 
an order under section 478 he deprives the person accused of the 
offences of a right of appeal It is not for me to speculate why 
no right of appeal has been given against an order passed under 
section 478. The fact remains that there is no right of appeal 
against such an order. I hold, therefore, that the. order of the 
court below cannot be attacked on this ground. It is to be mentioned 
here that two out of the three offences imputed to the accused, namely, 
the offences punishable under sections 467 and 471 of the Indiane 
Penal Code, are offences triable exclusively fn the Court of Sessions. 
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Another point which has been raised is that in any case the 
offences now charged do not fall within the description of the offences 
specified in section 195 (1) (c) of the Code of Criminal Procedure. 
This argument is raised with reference to the two charges under 
sections 467 and 471 of the. Indian Penal Code. It is suggested 
that it cannot be said that those offences were committed in respect 
of a document "produced or given in evidence in the civil court". 
In order to understand this plea it is necessary to state that the 
accused person here, Rameshwar Lal, was the plaintiff in the civil 
suit He brought his suit on the basis of an entry in a book of 
account and the copy of the entry accompanied the plaint. Under 
Order 7, rule 17 of the Code of Civil Procedure, when a plaintiff 
is suing upon an entry in a book of account, he bas to file with his 
plaint a cerfified copy of the entry in the book and he has also to 
produce the book in court in order to have the copy verified either 
by the court or by an officer whom the court appoints. In this 
case the account-book was produced in court in the usual way. 
The copy of the entry which*was filed with the plaint was compared 
with the original by the Munsarim and after the Munsarim had 


. Checked the copy he marked the account-book and returned it to the 


plaintiff in the ordinary way of procedure, The suggestion appears 
to be that because this book was only produced before the Munsa-. 
rim for the purpose indicated in Order 7, rule 17 there was no 
production in court. I must decline to entertain any argument of 
this kind. The account-book was most certainly produced in court 
and therefore any offence committed in respect of this account-book 
has certainly been committed in respect of a document produced in 
court. It may be that the book was never called to the court after 
it had been shown to the Munsarim. It seems that the case was 
decided on the oath of the defendant That, however, makes no 
difference to the situation. The account-book was clearly produced 
in court and therefore the offences under sections 457 and 471 are 
offences of the kind described in section 195 (1) (c) of the Code of 
Criminal Procedure These are the only points which arise for 
decision before me and I decide them hoth against the applicant. 
Sir Charles Alston informed me that hisclient desired me to hear 
something about the facts of the case but I refused to go into the 
facts. It seems to me that there is no need for me to consider any 
facts at all The order which is passed by the Munsif and 
which is attacked here seems to me to be legally unassailable. I 
dismiss this application : 
Application dismissed. 
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Criminal Procedure Code, sechon 195 (T) (è) and (c) —Offence under— 
Whena Court can proceed under section ¢76—Parties agree to compromise 
in Appellate Court—Trial Court's jurisdiction to make a complatst— 
Bengal, N.-W. P. amd Assam Civil Courts Act (XLI of 1887), 
sections 21 (1) and 8— Provisions of — When Additional Judge competent 
to exercise same powers as District Jud ge. 


If it appears to a court that any of the offences enumerated 
in section 195 (1) (6) and (c) have been committed “in or in 
relation to a proceeding in that court", it has jurisdiction to 
proceed under section 476, Criminal Procedure Code. The mere 

. fact, that in the appellate court the parties agreed to compromise 
the matter, or to get it decided by a reference to arbitration, or in 
accordance with the statement of q referee, cannot take away the 
jurisdiction vested in the trial court to make a complaint under 
section 476, Criminal: Procedure Code, provided that court is 
satisfied that "it is expedient in the interests of justice that 
such a complaint should be made". 

The proceedings taken by a civil court under section 476, Cri- 
minal Procedure Code, are to be deemed as proceedings of a civil 
nature and are, therefore, governed by the rules relating to civil 
cases. By section 8 of the Civil Comts Act (XII of 1887) an 
Additional Judge is competent to discharge any òf the functions 
of a District Judge which the District Judge may assign to him, 
and in the discharge of those functions the Additional Judge is 

, competent to exercise the same powers as the District Judge. 

Mutsadd: Lal y. Mule Mal, 9 A. L. J. R., 95, Ram Charan v. 
Mewa Ram, I. L. R., 43 All, 409 and Banwari Lal v. JAinku, 
24 A. L. J. R., 217, followed. Ram Charan Chanda Talukdar 
v. Tartpulla, I. L. R, 39 Cal., 774, Hart Mandal v. Keshab 
Chandra Mana, I. L. R., 40 Cal., 37 and Raj Dhari Lal v. Ram- 
eshar Lal, as Å. L. J. R., 433, referred to. 

CRIMINAL REVISION from an order of BABU RAGHUNATH 

PRASAD, Seasions Judge of Meerut. 

Str Tej Bahadur Sapru and P. N. Sapru, for the applicant. 

M. Waltnilah (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by 

~ IĜBAL AHMAD, J.— This criminal revision and criminal revisions 
Nos. 35 and 36 of 1927 are connected and arise out of one and the 
same case. The applicants in all the three cases were convicted by 
a Magistrate of the first class under section 193, Indian Penal Code 
and Narain Das applicant in criminal revision No. 34 of 1927 was 
sentenced to six months’ rigorous imprisonment and to a fine of 
*Cr. Rev. Nos. 34, 35 and 36 of 1927 
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CRIMINAL Rg, 200, and Chuttan Lal and Nand Kishore, the applicants in the 
1937 other two cases, were sentenced to three months’ rigorous imprison- 
— ment and toa fine of Rs. 100 each. The conviction and the sen- 

Qiiod DAS tences passed on the applicants have been upheld by the learned 

EMPEROR Sessions Judge. 

Iqbal Narain Das applicant is a resident of village Pilakhwa and isa 

Akmad, J. substantial zemindar and money-lender. In the same village resides 

another zemindar named Nathu Mal. The case for the prosecution 

was that on the ist of February, 1925 Nathu Mal agreed to sell to 

Narain Das 35 bighas 6 bigwas of land of a certain village for 

Rs. 6,500 but for fear of pre-emption it was agreed between Narain 

Das and Nathu Mal that in the sale-deed Rs. 8,000 was to be stated 

as sale consideration After the agreement for sale had been 

entered into, Ganpat Rai, mukhtar-i-am of Nathu Mal, went to Meerut 
to purchase ahd did purchase a stamp paper of sufficient value on 
which a sale-deed fora sum of Rs. 8,000 could be executed. On 

the 3rd of February, 1925 both Narain Das and Nathu Mal went to v 

Ghaziabad, and, it is said, that Narain Das asked Nathu Mal to give 

him a pro-note for Rs. 1,500, vig., the difference between the real 

and the bogus price before the execution of the sale-deed, and 
accordingly Nathu Mal passed a pronote duly signed by him for the 
said amount in favour of Narain Das, but ante-dated the same to 
the 25th of January, 1925. A draft of the saledeed was also 
prepared. It is alleged that Narain Das then went to consult his 
local lawyer, Babu Duli Chand, and took with him the pro-note, the 

stamp paper and the draft of the saledeed. When Narain Das did 

not return, Nathu Mal went in his search and was informed that 

Narain Das had left tor his village. Nathu Mal.followed Narain 

Das and found him in the village and asked him either to have the 

sale-deed executed or to return the pro-note. It is said that Narain 

Das put off the matter and did not get the sale-deed executed nor 

returned the pro-note. Then Nathu Mal reported the matter to the 

District Magistrate, but the District Magistrate took no action and 

directed Nathu Mal either to file a civil suit or to make a formal 

complaint in a criminal court. Nathu Mal then went to Ghaziabad 
and filed a civil suit in the court of the Munsif on the sth or 6th of 

February, 1925 for a declaration that the pro-note, dated the 25th of 

January, 1925, was without consideration. 


Narain Das contested the suit on the ground that he had money 

, dealings with Nathu Malfor along time and that the pro-note was 
for a consideration, and that there was no contract for sale as alteged 

by Nathu Mal, and that he being a co-sharer in the village could not 

be afraid of pre-emption, and therefore there was no occasion to get 

an inflated price entered in the sale-leed. He stated that about 

I$ years prior to the institution of the civil suit one of his servants 

gad filed a complaint against one Dwarka Das, son-in-law of Nathu 

Mal, aad Dwarka Das .was convicted in that case by the trial 





VOL. XXV] HIGH COURT 561 


court but the case was compromised ih the appellate court, and CRIMINAL 
Narain Das’s case was that Dwarka Das thought that Narain 1037 
Das was really at the bottom of that case, and it was he (Dwarka — 
Das) who persuaded Nathu Mal to concoct the story that the prò- NARAIN Das 
note was without consideration. The civil suit was tried by Mr. Emperor 
Kidar Nath Munsif. He disbelieved the statemeuts of Narain Das = 
and of Chuttan Lal and of Nand Kishore who stated that the pro-note 4 PME J. 
was for consideration, and overruled the pleas urged in defence, and 

passed a decree in favour of Nathu Mal in terms of the reliefs 

prayed for in the plaint, on the 2nd of June, 1925. Narain Das 

filed an appeal against the decree in the court of the District Judge. 

During the pendency of the appeal the parties agreed to refer the 

dispute between them to the arbitration of one Bakhtawar Singh. 

The arbitrator gave an award in favour of Nathu Mal on the 26th of 

February, 1926. Narain Das filed objections to the Award on the 

gth of March, 1926, but those objections were dismissed for default 

on the 27th of March, 1926. On the 22nd of April, 1926 Narain 

Das applied for setting aside of the order of dismissal for default, 

and during the pendency of this application the parties agreed 

to abide by the oath of one Umrao Singh. On the 7th of 

June, 1926 Umrao Singh made a statement on oath to the effect 

that the pro-note was not for consideration Because of the state- 

ment of Umrao Singh the application for restoration was dismissed 

on the 7th of June, 1926. 


On the 17th of June, 1926 Nathu Mal filed applications in the 
court of the Munsif of Ghaziabad under section 476, Criminal 
Procedure Code praying that the Munsif should make complaints 
against Narain Das, Chuttan Lal and Nand Kishore applicants under 
section 193 of the Indian Penal Code. These applications were 
heard by Mr. Daya Nand Joshi who had succeeded Mr. Kidar Nath 
Munsif. He granted the application against Narain Das but re- 
jected the applications against the other two applicants noted above. 
Both Nathu Mal and Narain Das filed appeals in the court of the 
District Judge. Narain Das's appeal was heard by the District 
Judge and was dismissed Nathu Mal's appeal wag transferred to 
the court of the Additional Judge which was presided over by 
Mr. Shimbhu Nath Dube Mr. Shimbhu Nath Dube allowed the 
appealof Nathu Mal and directed the institution of complaints " 
against Chuttan Lal and Nand Kishore for an offence punishable 
under section 193 of the Indian Penal Code. 


All ghe three applicants, as already stated, have been found guilty 
-and have been convicted. 


In revision before me certain facts were relied upon by the 
learned counsel for the applicants with a view to show that the story 
of Nathu Mal was improbable and should not have been believed. 
As there was ample material upon the record to justify the findings ° 
of fact arrived at by the learned Sessions Judge, I cannot go into 


7i 
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the evidence, and interfere with those findings, and I must accept 
the same as binding on me. 


But it is argued that inasmuch as the appellate court had decided 
the case in accordance with the statement of a referee, the learned 
Munsif had no jurisdiction to proceed under section 476, Criminal 
Procedure Code. It is pointed out that the fact of the parties agreeing 
to abide by the oath of a referee precluded a judicial consideration 
by the appellate court of the evidence in the civil suit, and the state- 
ment of the referee was in view of the provisions of section 11 of 
the Oaths Act (Act X of 1873) to be treated as conclusive. In short 
it is argued that the judgment of the learned Munsif should be deem- 
ed to have been discharged, and the suit having terminated by the 
statement of a referee, the courts below had no jurisdiction to make 
a complaint fpr an offence punishable ühder section 193 of the Indian 
Penal Code. I am unable to agree with this contention. The offence 


of perjury was committed in a proceeding in the court of the Munsif . 


of Ghaziabad and as such that court was fully competent to proceed 
under section 476 of the Criminal Procedure Code. If it appears 
toa court that any of the offences enumerated in section 195 (1) 
(4) and (c) have been committed “in or in relation to a proceeding 
in that court", it has jurisdiction to proceed under section 476, 
Criminal Procedure Code. The mere fact that in the appellate 
court the parties agreed to compromise the matter,or to get it 
decided by a reference to arbitration, or in accordance with the 
statement of a referee, cannot take away the jurisdiction vested in 
the trial] court to make a complaint under section 476, Criminal 
Procedure Code provided that court is satisfied that “it is expedient 
in the interests of justice that such a complaint should be made". 
At the same time there is much to be said in favour of the con- 
tention advanced on behalf of the applicants that in the circumstances 
of this case either a complaint should not have been made against 
the applicants or, if made, Nathu Mal should also have been pro- 
secuted. Nathu Mal,on his own showing, was, by ante-dating a 
fictitious pro-note with the intention of causing loss to a possible 
preemptor, guilty of having committed forgery. In short, both 
Nathu Mal and Narain Das had conspired to bring into existence a 
false document for the purpose of defeating the just rights of any 
co-sharer who was inclined to assert his right of pre-emption, and if 
the sale-deed had been executed and a preemption suit had been 
filed, one would not have been surprised to find Nathu Mal testify- 
ing to the fact that the pro-note was supported by considgration. 
Moreover the dispute between the parties having terminated by the 
statement of a referee appointed by them, I cannot hold that Nathu 
Mal could have asked for the prosecution of the applicants in the 
interests of purity of administration of justice. Further in this 
connection I cannot overlook the fact that the learned Munsif who 
tried the suit did npt initiate proceedings under section 476, 
Criminal Procedure Code. However, the applicants have been 


s 


- 
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prosecuted and convicted and it is sufficient to say -that the question 
of propriety of the prosecution of the applicants has been urged at 
a very late stage of the case. It ought to have been taken up at 
the time when the order for the prosecution of the applicants was 
passed. Once that order was passed the Magistrate had jurisdiction 
to try the case. ButI wil take the matters referred to above 
into consideration in awarding the sentences passed on the ap- 
plicants. 

As already stated above the learned Munsif rejected the ap- 
plication of Nathu Mal and declined to make a complaint against 
Chuttan Lal and Nand Kishore, but on appeal the learned Additional 
Judge made complaints against them under section 193 of the 
Indian Penal Code. It is argued on behalf of Chuttan Lal and 
Nand Kishore that the learned Additional Judge had no jurisdiction 
to make a complaint and in this connection my attention has been 
drawn to sub-clause (4) of clause (1) of section 195 and to sub- 
clause (3) of section 195 and to section 476 (4) of the Code of 
Criminal Procedure. It is pointed out that a complaint for an 
offence punishable under any of the sections of the Indian Penal 
Code enumerated in section 19% (1) (č), Criminal Procedure Code 
could be made either by the Munsif of Ghaziabad or by the court 
to which that court was subordinate within the meaning of clause 
(3) of section 195, Criminal Procedure Code, viz., the court “ to 
which appeals ordinarily lie from the appealable decrees or sentences 
of" the court of the Munsif. It is urged that in view of the pro- 
visions of section 21 (1) of Bengal N.-W. P. and Assam Civil 
Courts Act (Act XII of 1887) appeals against the decrees of Munsifs 
ordinarily lie to the court of the District Judge, and as such no 
other court except the court of the District Judge had jurisdiction 
to make a complaint against Chuttan Lal and Nand Kishore. In 
support of this argument reliance has been placed on the cases of 
Ram Charan Chanda Talukdar v. Taripulla (1), Hari Mandal v. 
Keshab Chandra Mana(*) and Pandey Raj Dhari Lal v. Rat Saheb 
B. Rameshar Lal, an unreported decision in Civil Revision No. 161 
of 1926, decided by this Court on the 11th of* January, 1927.* 
I am unable to agree with the contention of the learned counsel 
for the applicants. It is true that under section 476, Criminal 
Procedure Code the order of the learned Munsif refusing to make 
a complaint could be challenged only in the court to which an 
appeal ordinarily lies from the appealable decrees of the Munsif, 
f. e., 4n the court of the District Judge. But it ia to be remem 
bered that, in view of the decision in Banwari Lal v. Jhinku (^), 
the proceedings taken by a civil court under section 476, Criminal 
Procedure Code, are to be deemed as proceedings of a civil nature 
and are, therefore, governed by the rules relating to civil cases. 

(1) [1912] I. L. R., 39 Cal., 774. (2) [r912] I. L. R., 40 Cal., 37- œ 


[* Reported in 35 A. L. J. R., 433.— Ed] 
(3) [1926] 24 A. L J. R , 217. 
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CRIMINAL By section 8 of the Civil Courts Act (Act XII of 1887) an Addi- 
3985 tional Judge is competent to discharge any of the functions of a 
— District Judge which the District Judge may assign to him, and in 

NARAIN DAS the discharge of those functions the Additional Judge is competent 

XuPraon to exercise the same powers as the District Judge. 

Tele If the District Judge was competent to make a complaint against 
Akmad, J Chuttan Lal and Nand Kishore, the Additional Judge, to whom 
the District Judge transferred the appeals filed by Nathu Mal, 

' was equally competent to make a complaint. For these reasons I am 

unable, with all respect, to agree with the view taken in the cases 
relied on by the learned counsel for the appellant. The view I take 
is in consonance with the view taken in the case of Mutsaddi Lal 
v. Mule Mal ©) and Ram Charan y Mewa Ram(*). Y hold that the 
learned Addittonal Judge had jurisdiction to make complaints against 
Chuttan Lal and Nand Kishore. In considering the question of 
sentences passed on the applicants I cannot overlook the fact that, 
for the reasons already assigned, I would have been reluctant to lend 
the weight of judicial authority to complaints against the applicants 
on the application of Nathu Mal, and as such I have come to the 

conclusion that I must not send the applicants back to jail. At the 
same time taking the nature of the offence committed by the 
applicants and particularly by Narain Das, I must enhance the 
amount of fines imposed on them. 


Accordingly I reduce the sentence of imprisonment passed on 
all the applicants to the term already undergone by them but 
enhance the fines imposed on Narain Das from Rs. 200 to Rs. 500 
and on Chuttan Lal and Nand Kishore from Rs. 100 to Rs.- 125. 
In default of payment of fine Narain Das will undergo rigorous 
imprisonment for a period of six months and Chuttan Lal and 
Nand Kishore will undergo rigorous imprisonment for three months. 
If the applicants pay the fines imposed on them they need not 
surrender to their bail which will stand cancelled the moment the 
fines are paid. With this modification in the sentences passed on 
the three applicants I reject the three applications. 


Applications rejected. 


—— 


(1) [1913] 9 A. L. J. R., 95. (3) [1921] I. I. R., 43 All, 409 
cm l HUB LAL (Plaintif) 
39s versus . 





GULZARI LAL (Defendant) * 


Civil Procedure Code, section 1rr— Res judicata, application of the prin- 
Boys, J. aple of —Pecustary jurisdiction of trial court —Effect of —Wrong deci- 
KENDALL, J. sion en a point of lawm— Whether cam be basis of a plea of res judicata— 
> Share in occupancy holding—Acquired by sale and foreclosure— Wrong- 
e ful cultivation by defendant— Suit for damages— When does not lie. 
** S: A. No. 65 of 1925 


January, 21. 
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Plaintiff’ s suit for damages on the allegation that the defend- 
ant had wrongfully cultivated his share which was a joint hold- 
ing, was decreed by the trial court on the finding that plaintiff's 
joint ownership was res judicata. Although it was an admitted 
fact that the question of ownership had been decided in plaintiff’s 
favour in two previous suits the lower appellate court held that 
the matter was nol res judicata ‘because plaintiff’ s title was based 
on his acquisition by sale and foreclosure" and, further, because 
"a wrong decision on a point of law could not be the basis of 
a plea of res judicata”. Held, that though the rejection of the 
plea of res judicata cannot be suported for the reason given by the 
lower appellate court yet in view of the provisions of section ri 
of.the Civil Procedure Code and of- the fact that while the 
previous suits were within the competency of the court which 
tried them, the valuation of the present suit was in excess of 
the pecuniary jurisdiction of that court, the question of plaintiff's 
title was not res judicata ; and inasmuch as the plaintiff did not, 
in virtue of the terms of the Tenancy Act, acquire a title in the 
occupancy holding, his suit must fail. 

Manglathamal v. Narayanswam Aiyer, I. L. R., 30 Mad., 461, 
dissented from. Shahsade Singh v. Muhammad Mehdi Ali Khan, 
I. L. R., 32 All, 8 and Shekh Hassu v. Ram Kumar Singh, 
I. L. R., 16 All., 183, referred to. 

SECOND APPEAL from a decree of MAULVI MUHAMMAD ZIAUL 
HASAN, Subordinate Judge of Mainpuri, reversing a decree of 
BABU GHANSHIAM Das, Munsif of Etawah. 


K. N. Laghate, for the appellant. 

The respondent was not represented. 

The judgment of the Court was delivered by 

Boys, J.—This is a plaintiff's appeal in a suit for damages on 
the allegations that the defendant had. wrongfully cultivated the 
plaintiffs share, a joint holding, and that the defendant had further 
cut certain trees and taken certain fruit from groves belonging to 
the plaintiff. We will deal first with the question of joint tenancy. 
The trial court held that the plaintiff's joint ownership of the 
tenancy was res judicata, and decreed the plaintiff's claim, allotting 
him Rs. 531-10-0 as damages. It is admitted on behalf of both 
parties that there were two previous suits in 1916 and 1920, in 
which the question of ownership had .been decided in favour of 
the plaintiff. The lower appellate court, however, held that the 
matter was not res judicata because the plaintiff's title was based 
on hi$ acquisition by sale and foreclosure of a certain share in an 
occupancy holding, and that such a title was void under the pro- 
visions of the Tenancy Act. It further held that a wrong decision 
on a point of law could not be the basis of a plea of res judicata, 
and in support of this proposition it relied on the decision of the 
Madras High Court in Manglathamal v. Narayanswami Atyer(?) e 
in which it was held that G 

G) [1907] I. E. R., 30 Mad., 461. 


Beys, J. 
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“Tt has long been settled by authority in this Court and 
cannot, we think, now be questioned that the eironebus decision 
by a competent tribunal of a question of law directly and subs- 
tantially in issue between the parties in a suit does not prevent 
a Court from deciding the^same question arising belween the 
same parties in a subsequent suit according to law”. 

We are, however, unable to concur in this expression of opinion. 
In our view, the words of section 11 of the Code of Civil Procedure 
are clear that " No court shall try any suit in which the matter 
directly and substantially in issue has....... +.” There is, in 
our view, nothing in these words to limit the matter in issue to an 
issue of fact. On behalf, however, of the respondent a further 
reason has been urged in support of the plea that the matter was 
not res judicata. This reason is that while the first suits were 
within the competency of the Court which tried them, that Court 
could not have tried the present suit by reason. of the fact that the 
valuation of the suit was in excess of the pecuniary jurisdiction 
of the Court which tried the earlier suits ‘The facts as regards 
the pecuniary jurisdiction of the two Courts are not denied 
by the appellant. We-think, therefore, that the respondent's con- 
tention must be accepted that the first court was not competent 
to try the present suit. It is not sufficient that the first court should 
have been competent to try one or-other of the issues. Section II, 
when split into its two parts, is clear, firstly, that " No cowrt skal 


"ry any suf in which-the matter directly and substantially in issue 


has been directly and substantially in issue in a former suit between 
the same parties or between the parties under whom they or any 
of them claim, litigating under the same title, in a Court competent 
to try such subsequent suit and has been heard and finally decided 
by such Court”, and, secondly, that “No Court shall try any issue 
in which the matter directly and ‘substantially in issue has been 
directly and substantially in issue in a former suit between the 
same parties or between the parties under whom they or 


: any of them claim, litigating under the same title in a Court 


competent to iry the suit in which such issue has been 
subsequently raised, heard and finally decided by such Court". It 
is clear, when the section is thus split up, that in both cases the 
trial court ‘must have been competent to try the later suit and 
not merely an issue in the later suit. On behalf of the appellant 
reliance has been placed on S&aAsade Singh v. Mohammad Mehdi 
Ali Khan (+) as supporting the proposition that the peguniary 
jurisdiction of the trial court has no bearing on the application of 
the principle of res judicata. We think, however, that this contention 
is unfounded. In that case it was urged that the fact that the trial 
court, a Revenue Court, had only jurisdiction up to Rs. 100, and 
the suit in the later Civil Court was valued at Rs. 250 did not 
prevent the-application of the principle of res judicata; but the ratio 
(1) [1909] L L. R., 33 AN., 8. 
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decidendi was not that the question of the valuation of the suit was CIVIL 
immaterial, but that the Revenue Court deciding the question of title 1917 
must be deemed to be the Civil Court of lowest jurisdiction which — 
would have been competent to try the suit, if the parties had been HVB LAL 
referred to a Civil Court. If it were to be deemed such Civil  Gurzani 
Court, that Civil Court would have had power to try the later suit. LaL 
The case, therefore, does not support the contention of the appellant. Beys. J. 
On the other band we have been referred by the respondent to - i 
Sheikh Hassu v. Ram Kumar Singh (+). We think, therefore, 
that though the rejection of the plea of res fudíicata cannot be 
supported for the reason given by the lower appellate court, yet for 
the other reason which we have stated the question of the plaintiff's 
title was not res fudicata. If the matter then is open to decision in 
the present suit, there can be no question but that the plaintiff did 
not, in virtue of the terms of the Tenancy Act, acquire a title in 
the occupancy holding by his sale and foreclosure. That being so, 
hi8 claim for a declaration of his share and damages must fail. 


We now turn to consider the plaintiff's claim sofar as it concerns 
the groves and damages for cutting the trees and taking the produce 
of those groves. The trial court held that in certain suits between 
the parties the land in question had been held to be groves. In 
this case it did not hold that the matter was res judicata, but went 
on to say that there was no ieliable evidence to the contrary. It 
further held that the prior suits showed that the plaintiff owned all 
of the groves except two of them, and finally on the evidence held 
that the defendant was in possession and bad taken the produce; 
and it gave the plaintiff damages in two amounts of Rs. 141-29 and 
Rs. 93-5-4. The lower appellate court did not refer in regard to 
these matters to the prior suits or to the question of res judicata ; 
but in view of our decision above as to the application of the principle 
of res fudtcata to the joint tenancy, it is clear that the lower court 
was right sofar in its dealing with these issues. It did, in fact, 
reject the plaintiffs claim on the ground that there had been a 
partition in 1917. No attack on the finding in this respect has been 
made before us in appeal, and it is, therefore, unnecessary for us to 
further consider this question. The lower appellate court, after 
considering the partition and matters bearing thereon, arrived at the 
conclusion that "the plaintiff-respondent has totally failed to sub- 
stantiate his claim", The result is that the appeal fails in its 
entirety, and is dismissed with costs. 





Appeal dismissed. 
2$ (1) [1894] E. L. R , 16 AIL, 183. 
LAUNJARI CHAUBE (Plaintif) ` ` cmi , 
VETSHS ' 138] 
PARSOTAM CHAUBE (Defendant) .* es 
Evidence—Admissibility—Sarkhat evidencing acknowledgment of loan—e AP Sn 
. LINDSAY, J. 


*Civ. Rev. No. 35 of 193} 
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AE" vin : “Suit for oer of moniy Die 1n “respect of—Oral evidence to prove loan 


2T. t o7 aliunde—Admsssibility of. " 
d Where plaintiff's suit (or recovery of a loan made to the defénd- 


T CEAUNJARIC ant was dismissed ‘by the lower court on the ground that the 


jCRRUSE: one-anna stamp on the sar&&a/ executed by the defendant being 


cu PARSOTAM not obliterated, the sar&&a? was inadmissible in evidence, eld, 
“VY CHAUBE that inasmuch as.the sarkhat was merely a wriften acknowledg- 


ment containing no promise to pay back the loan and the- 


UP >i ; 
SO MM plaintiff was able to prove aliunde by oral evidence that the 


defendant had the money, he was entitled to a decree cven 
2 though the sar&áa! may not have been available as evidence. 
“Sy. * 7. CIVIL REVISION from an order of SYED IFTIKHAR HUSAIN, 
7 *w Judge, Small Cause Court of Azamgarh. 
"x Kamalakasüta Verma, for the applicant, submitted that the 
sarkhat was only a piece of evidence and the suit was not- based 
-on it. The plaintiff was, entitled. to prove the loan aliunde by 
oral evidence and he having done so, the suit ought to have been 
i decreed even though the paper called sarkAat was inadmissible. 
GT. . ^. Haribans SaAa:, for the. respondent, contended that the suit 
' «was based on the sarkAa? and the plaintiff was not entitled to a 
7^ decree as the satkAa! was inadmissible in evidence. In any case 
the plaintiff was not entitled to any interest. 


T x ! . Kamalakanta Verma was not called upon to reply. 
s - The following judgment was delivered by 


2 tu »- 
y Lhd say s. “LINDSAY, J.—The decision of the court below in iis: case i8 


. 775. wrong.and, must be set aside. The suit was a suit to recover 
.^  ",. Rs. 230 odd.said to be due in respect of a loan made by the plaintiff 
^  -* tg the defendant on the 218t December, 1923. It was alleged in 
; ec , the plaint that the defendant had borrowed the money and had 
noy leo, written a sarkhat. The sarkkat bears a oneanna stamp, but the 


gs A ^. ' stamp has not been obliterated and apparently- on this ground the 


LONE - Judge of the court below dismissed the suit He was satisfied that ` 


the defendant had the money but he said, as the suit was on the 


Lor7Uee  sarkkat-and asthe stamp had not been obliterated, the suit must 
vet fail. I donot agree with the Subordinate Judge. Ihave read the 


.- + - c sarkkat ; it does not recite any promise to pay on the part of the 

, defendant. It i$ merely a writter acknowledgment that he had 

¿o > -borrowed Rs 150 from the plaintiff. If the plaintiff was able, as he 

2 G was able, to prove aliunde by oral evidence that the defendant had 

i `$- the. fnoney then I think he was entitled toa’ decree. The sarkhat 

:  . may.4yt have béen available as evidence but the other evidence 

x .  estéblishes that the loan was made. I allow this application, set 

"s aside’ the decree’ of the court below and give the plaintiff a decree 

A i ox the full amount claimed with costs. The plaintiff is also entitled 
AO oe to his costs in this Court. . Se 

s 23.3 (co Application allowed. 
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ABDUL HAQ (Applicant) l ^ çivit 
SHEO RAM (Opposite pariy) * . Janiary, 7. 


Criminal Procedure Code (Act V of 1898 as amended in 1923), section ¢760— _AswoRTH ` 
Alterations n, effect of—Order passed on apbeal by District Judge ' 
directing prosecution — High Court's powers to ixterfere im revision wader 
section IIS of the Code of Civil Procedure—Criminal Procedure Code, 
sections 435 to 430, inapplicabilily of —Jurisdictiom, question of. 

Where the Subordinate Judge had refused to make a complaint 
under section 476 of the Criminal Procedure Code for the 
prosecution of the applicant for perjury but the District Judge on 
appeal directed his prosecution by making a complaint and the. 
applitant came in revision to the High Court from that order, ex 
Acid, in dismissing the application on the ground that ‘it could 55 
not be entertained under section 1rs of the Civil Procedure Code, NE 
that the alterations in section 446 introduced by the Criminal e we 
Procedure Code Amendment Act, 1923, have not affected ihe M" 
- aiguments or ihe decision in the Full Bench case, t the’ sar |. n 
of the petition of Bhup Kunwar, I. L. R., 26 All, M 
Held, further, that by reason of this I2 décision it.is ra 
not sections 435 to 439 of the Criminal Procedure Code that will | 
govern such an application but section 11$ of the Civil Procedure 
Code the language of which section is too narrow to meet the 
case where the Judge by his order decides to prosecute a “person t 
on insufficient grounds or wrong grounds. ^s i 
Banwari Lal v. Jhunka, a4 A. L. J. Rz, 217, feret to. QE e. «E 
Per ASHWORTH, ].—Section 476 i8 part of. the Criminal Proce- ~- 
dure Code and the legislature, when drafting it, doubtless considered uc 
that sections 435 to 439 of the Code woüld operate tò afford -` E 
. means whereby the High Court could set aside such an order now Tur 
impugned if it thought fit. S 


The desirability of an alteration of the law on ‘the. point 
suggested. 
CrviL REVISION. from an order of L. S. WHITE Esen District 
Judge o£ Cawnpore. f nd 
A. P. Dube, for the applicant. - C. i R a ESS 
BR Uma Shankar Bajpai, for the opposite party. — SRi ty , 
The following judgment was delivered by d er 
ASHWORTH, J.—This is an application in revision ‘under Bection ^ dshmerth, J. 
115 of the Civil Procedure Code made by one Abdul Hag against- ` 
an order of Mr. L. S. White, District Judge. of Cawnpore,:on ‘the 
6th March, 1926, allowing an appeal against an order of the Sub- 
ordinate Judge of Cawnpore who refused to make a complaint under x 
section 476 of the Criminal Procedure Code for the TIMER of * H , 
* Civ. Rev. No. 73 of 1926" x D 
72 T KS m. i M 
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ABDUL HAQ 
SEXO RAM 
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Ashworth, J. 
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the present applicant Abdul Haq on the ground of perjury. 


The facts are as follows :— Three brothers claimed certain pro- 
` perty. They had not sufficient means to bring and prosecute a suit 
for the same. Accordingly they made an arrangement with Abdul 
Haq that he would finance them. The arrangement was recorded 
in a sale-deed of a share of the interest of the three brothers in the 
property claimed. There was a stipulation in this deed that Abdul 
Haa, in the event of the suit being successful, would not be entitled 
toany share of any costs that might be awarded by the civil court. 
A decree was passed on the 22nd January, 1925 in favour of the 
three brothers and of Abdul Haq and the decree provided for the 
plaintiffs getting their costs. No apportionment was made of these 
costs and no stipulation in the decree was entered that Abdul Hag 
should not be oflitied under the decree to any share in these costs. 
Subsequently by an application, dated the 30th April, 1925, Abdul 
Hag asked to be allowed to realise the whole of the costs which had 
been deposited in court saying that he was himself entitled to one- 
half of them. Presumably this application must be interpreted to 
mean that as a joint decree-holder he was entitled under the decree 
to realise the whole costs but that under some arrangement with the 
other decree-holders he would only be entitled to retain one-half of 
those costs and would be bound to pay the other half over to the 
other decree-holders. The execution court, whose attention had been 
drawn by this time to the sale-deed by the three brothers in favour 
of Abdul Haq which resulted in Abdul Hag being a plaintiff in the 
civil court, asked Abdul Hag to explain how in view of the stipulation 
in that sale-deed he could be entitled to any costs. Apparently his 
explanation was satisfactory or else the execution court ultimately 
considered that it could not go into the matter as an execution court. 
Any way, an order was passed allowing Abdul Haq to take the costs 
deposited. , 

Now one of the three brothers had gone to South Africa. One 
ofthe other two put in an application -to the Subordinate Judge 
complaining that Abdul Haq had committed perjury in his applica- 
tion of the 30th «April, 1925, which application was verified by an 
affidavit, in: stating that he was entitled to half the costs and asking 
the Subordinate Judge to make a complaint to the Criminal Court 
for his prgsecution in respect of this perjury. The Subordinate 

' Judge rejected this application but the District Judge of Cawnpore 
„on appeal passed an order allowing the appeal and stating that he 
would. himself make a complaint to the District Magistrate. e It is 
against this order that this application in revision is filed. 

Abdul Haq at first brought the matter in revision to this Court 

, under section 439 of the Criminal Procedure Code. The present 
Acting Chief Justice by an order, dated the 4th May, 1926, expressed 
e an opinion that the District Judge of Cawnpore should not have made 
the order that he did- in the circumstances but he held that an 
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application in revision did not lie to the High Court on the criminal’ 


side. He allowed Abdul Haq to represent his application on the 
civil side without any further payment of stamp or fee. 


It is incumbent on me to accept the view that the application in 
revision must be presented on the civil side. I would refer to the 
Full Bench ruling £z the matter of the petition of Bhup Kunwar (>). 
I concur with.the view of Sulaiman, J. in Banwari Lal v. Jhunka (?) 
that the alterations in section 476 introduced by the Criminal Pro- 
cedure Amendment Act, 1923 have not affected the arguments or 
the decision in the Full Bench case referred to. l 


It is clear to me that having regard to the language of section 115 
of the Civil Procedure Code no revision on the civil side 
of the District Judge’s order can be made. I concur with the 
view of the Acting Chief Justice that in the circumstances of this 
case it is not proper to order the prosecution for perjury of Abdul 
Haq, but this opinion must remain a mere odtter dictum The order 
of-the District Judge may have been hased on a faulty appreciation 
of the facts or may have been based ona faulty view of the law. I 
mean that Abdul Haq in his application, where he stated that he 
was entitled to realise the costs, may have meant that legally he was 
entitled as a joint decree-holder to realise the costs under the decree. 
Be. this as it may, the District Judge has not in my opinion 
exercised a jurisdiction not vested in him or failed to exercise a 
jurisdiction vested in him. Nor again has he acted illegally or 
with material irregularity in the exercise of his jurisdiction to accept 
the appeal under section 439 (4) of the Criminal Procedure Code. 

"^ It appears to me that some alteration of the law is desirable to 
obviate the undesirabjlity of such an application as this being dis- 
missed on the ground that it cannot be entertained under section 115 
of the Civil Procedure Code The real position appears to be this. 
Section 476 is part of the Criminal Procedure Code and the 
legislature when drafting it doubtless considered that sections 436 
to 439 of the Criminal Procedure Code would operate te afford 
means whereby the High Court could set aside such an order now 
impugned if it thought fit Unfortunately by reason of the Full 
Bench decision of this Court it is not sections 435 to 439 of the 
Criminal Procedure Code that will govern such am-application in 
revision but ‘section r15 of the Civil Procedure Code. The language 
of section r15 is too narrow to meet the case where the Judge by 
his order decides to prosecute the person on insufficient grounda or 
on wrong grounds. The consequence is that an application like 
this has to be rejected and what appears likely to be an abortive 

' criminal suit has to be allowed to take place. 


For the reasons stated this application is dismissed but, in the 
circumstances, I make no orders as to costs. 
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BAZ BAHADUR SINGH AND OTHERS (Plaintiffs) 


VETSHS 
RAGHUBIR PRASAD AND OTHERS (Defendants) .* 
Evidence Act (I of 1872), sections r7 to 21 and section r15—Averment in. 
mortgage-deed of receipt of consideration—Sub-Regtstrar’s endorsement 
showing payment of lesser sum——Admission, effect of —No estoppel. 

Where the recital in the mortgage-deed contained an averment 
by the mortgagoi of receipt of consideration on the day of regis- 
tration but the Sub-Registrar’s endorsement showed that a Jesser 
sum was paid at the time of registration, Ae/d, that the recital of 
receipt in the deed must be viewed merely in the light of an 
admission and from this point of view the sections in the Evi- 
dence Act as to admissions must be deemed to be exhaustive. 
Held, further, that admissions are of no evidential value once they 
are proved untrue and tpat this admission stood proved untrue 
by the Sub-Registrar's endorsement and it was not correct to treat 
it as an admission that the money had been received though at 
some other time than at the time of registration. 

A recital of a receipt in a deed will not operate as an estoppel 
under any application of the principle embodied in section 115 . 
of the Evidence Act. 

First APPEAL from a decree of H. BEATTY Eso, Subor- 
dinate Judge of Mirzapur. 

Sheo Dthal Sinka, for the applicants. 

Surendro Nath Sen and Apudhta Nath, for the paian e 

The following judgments were delivered :— - 


MUKERJI, J.—This 13a plaintiffs’ appeal arising .oyt ofa re- 
demption suit There was a mortgage executed by one Durga 
Singh in favour of three persons, Gaya Prasad and two others, for a 
sum of Rs. 5,700 on the rrth of January, 1877. The mortgage 
was a usufructuary one. The plaintiffs who claimed to have receiv- 
ed the property,'on foot of a will executed by Durga Singh, seek 
to redeem it on payment of a certain.sum of money. The defendants 
are transferees of the original mortgagees. The question is what 
is the amount that has to be paid in order to effect-redemption. 
On behalf of the appellants, it has been contended that the lower 
court should not have allowed the mortgagees a sum -of Rs. 122 
and the interest thereon, a sum of Rs. 20-12-0, on certain gréunds. 
We have to see whether the appellants are right. 

It appears that one of the items that make up the sum of 
Rs. 5,700, the total mortgage money, was a sum of Rs. 1,011 agreed 
to be paid by the mortgagees and to be received by the mortgagor, 


* at the registration. Accordingly in the mortgage-deed the mort- 


"* F. A, No. 164 of 1924 
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gagor said as follows :— 


“To-day I received a further sum of Rs. 1,011 in cash at the 
time of registration”. The appellants’ case was that out of this 
sum only Rs. 859 was paid before the Sub-Registrar and they 
contend that the balance of Rs. 122 should have been deducted 
from the mortgage money along with interest. On the one hand 
we have tae statement of the mortgagor in the deed that he ex- 

to receive a sum of money at the registration. On the 
other hand, we have got the certificate of the Sub-Registrar that 
only Rs. 889 was paid before him. In* the circumstances the Sub- 
Registrar’s certificate should have, in my opinion, prevailed as 
against the statement of the mortgagor in the deed, which does not 
amount to even an admission, which is usually rebuttable. 


As regards interest, the mortgagees claimed it at the rate of 
127 per mensem up to the date on which the mortgagor could re- 
deem a prior mortgage and obtain possession of the mortgaged 
property. Interest at that rate has been allowed by the court below, 
and it is agreed by the learned counsel ° for the appellants that this 
interest ought to be allowed. It follows, therefore, that if we deduct 
the sum of Rs. 122 we must deduct the interest also which comes 
to Rs 20-12-0. I would, therefore, allow the appeal to the extent of 
Rs. 142-120. The amount payable to the mortgagees on redemp- 
tion should be reduced by this sum. 


There is a cross-objection that the court below should have 
allowed to the respondents a sum of Rs. 740-3-9 over and above 
what it has allowed. No evidence was laid before us to substantiate 
this cross-objectioi. No evidence has been printed. The cross- 
objection therefore fails. I would dismiss it also with costs. 


' ASHWORTH, J.—I concur, but it appears to me desirable in view 
of the remarks of the District Judge in his judgment, to consider, in 
somewhat more detail, the question of the conclusiveness in a mort- 
gage or sale-deed of an averment of receipt of consideration. In 
this case the mortgagor stated in the mortgage-deed :—'' Today I 
received a further sum of Rs. 1,011 in cash at the time of registra- 
tion". The Sub-Registrar’s endorsement, however, states :—“ The 
executant received Rs. 889 in cash at the time of registration ” 
The District Judge has rightly considered that the recital by the 
: mortgagor does not operate under the law of estoppel. It may be 
mentioned that in English law the general rule appears to be that 
a person who is a party to a deed is estopped from denying its 
contents, but that to this general rule there is the exception that a 
- receipt in a deed does not amount to an estoppel generally, either at 
law or in equity. See pages 49 and 50 of Cockle's Cases and 
Statutes on. Evidence, 4th edition. In India the law on the subject 
is contained in tbe Evidence Act, of which Act sections 17 to 21 
treat of admissions and section 115 of estoppel. It has been declared 
in decisions of the Privy Council, that sectión 115 is not exhaustive 
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of the law of estoppel applicable to India. But it may safely be said 
that a recital of a receipt in a deed will not operate as an eatoppel, 
under any 'application of the principle embodied in section r15 (as 
opposed to the actual terms of that section) because, as stated. above, 
such recitals do not operate by way of estoppel in English law. 
We have, therefore, to view the recital merely in the light of an 
admission, and from this point of view the sections in the Evidence 
Actas to admissions must be deemed to be exhaustive. Now, an 
admission must be read as it stands and it is not permissible to take 
one pert of an admission {as to a single fact or occurrence) and 
reject another part. In this case, the recital in the deed says that 
the mortgagor received a certain sum at the time of registration. It 
is not permissible to cut down this admission into a mere statement 
that he received it. Admissions are of no evidential value once they 
are proved ‘untrue. This admission is proved untrue by the Sub- 
Registrar's endorsement that a lesser sum was paid at time of 
registration. The admission must, therefore, be rejected entirely 
and the District Judge was mot correct in treating it as an admission 
that the money had been received though at some other time than at 
the time of registration. 


By THE CouRT.—The appeal is allowed in part and the decree 
of the court below is modified to this extent that the amount payable 
by the plaintiffs will be reduced by the sum of Rs. 142120. A 
fresh redemption decree will be prepared in this Court. Six 
months’ time is allowed from this date for payment. The appellants 
will have their costs in proportion to their success and will pay costs 
in proportion to their failure. The cross-objection isdismissed with 
costs. 

Appeal allowed in part. 


KING-EMPEROR. 
. versus 
SITA RAM. 


Motor Vehicle Act (VIII of 1914), section 8—'' Driver”, meaning of the 
expression—Notice by Magistrate requiring a licensed driver to produce 
license in court—Conviction for non-complance— When conviction bad in 
law. ' 


The only provision of law applicable to a driver with a ficense 
to drive in the United Provinces is section 8 of the Motor. 
Vehicle Act (VIII of 19x4) which requires a driver to produce 
his license upon demand by any police officer, and no person 
is a driver within the meaning of this section unless driving. | 
Where a Magistrate issued a notice to the driver of a motor vehicle 
to produce his license in court oi at the Magistrate's house and 

*Cr. Ref. No. 176 of 1917 
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on his failure to do so, he fined him and it was found that the 
accused was neither a driver nor called on by a police officer to 
produce his license, &e/d, that the conviction was bad in law 
and must be set aside. 

CkIMINAL REFERENCE made by R. D. W. D. MACLEOD ESQ., 

District Judge of Etawah. > 


The parties were not represented. 
The following judgment was delivered by ` l 


ASHWORTH, J.—This is a reference by the District Magistrate 
of Etawah submitted through the Sessions Judge of Mainpuri. 


A Magistrate issued a notice to the driver of a motor vehicle to 
produce his license and fined him Rs. 15 for not doing so. The 
District Magistrate is of the opinion that the notice was illegalas it 
was not delivered by the Magistrate to the driver on the road, but 
was an order requiring the driver to attend the Magistrate’s house 
or court with his license. The Magistrate pleads that the order was 
permissible under rule 21 of the Motoy Rules. This rule has no- 
thing to do with the matter and the following rule 22 must be 
intended. The rule runs :— 


“The issue of a license to a driver of motor vehicles in the 
United Piovinces shall not be necessary 1n the case of a person duly 
licensed to drive in any other province : provided that such person 
shall produce his license when so required by any Mágistrate or 
police officer in the United Provinces." 


It appears that the Superintendent of Police informed the. 


Diatrict Magistrate that the accused was duly licensed,in the United 
Provinces. He was not, therefore, a person licensed to drive in 
another province and not licensed in the United Provinces and it is 
only to such a person that rule 22 applies. The only provision of 
law applicable to a driver with a license to drive in the United 
Provinces is section g of the Motor Vehicle Act (8 of 1914) which 
requires a driver to produce his license upon demand by any police 
officer. No person is a driver within the meaning of this section 8 
unless driving. In this case the accused was neitherea driver, nor 
called on by a police officer to produce his license. If rule 22 had 
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been applicable, I am not prepared to hold that demand by the , 


Magistrate could only be made from a person actually driving. The 
rule speaks of a person and nota driver. The conviction, however, 
was for the reason stated bad in law and is hereby set aside. The 
fine, if paid, will be returned. 

There is another reference re: summary trial 283 of 1924, but 
this reference does not appear to have been made by the District 
Magistrate and the Sessions Judge has not sent the judgment 
impugned nor stated the ground of his reference and so no order on 
this other reference is passed. 


` * Conviction set aside. 
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MADHURI SARAN (/udgment-debtor) 
VEFSHS 
BISHAMBHAR NATH AND OTHERS (Zuction-purchasers) * 


Civil Procedure Code (Act V of 1908), Order 21, rule 89—Compliance with, 
what amounts to—Application to set aside sale—Deposit by fudgment- 
debtor and mortgagee of the share sold ar auction— Validity of. 

Where certain property which was valued at Rs. 8,000 in the 
sale proclamation, was actually sold and purchased for Rs. 14,000 
by the decree-holder and subsequently the Judgment-debtor mort- 
: gaged the share sold at auction for Rs. 10,000, to one AK and 
within 30 days of the said auction, two applications were made to 
the coart, one by AA who while depositing Rs. 10,000 stated 
that it the judgment-debtor did not deposit the balance payable 
and if the sale was not set aside, this sum might be returned to 
him and the other, which was by the judgment-debtor, stated that 
as Rs. 10,000 had been fleposited by the morigagees under a tender 
and Rs. 4,810 by them, the sale should beset aside and as the 
total amount deposited was more than that due to the deciee- 
holder, the balance might be returned to them, 4e/d, thal the two 
applications must be treated on the . whole as one, that the judg- 
ment-debtor complied with the provision of Order a1, 1ule 89 and 
that the sale should be set aside, Saros Begam v. Haidar Shah, 
9 A. L. J. R., 12, disfinguished. 
First APPEAL from an order of BABU SARUP NARAIN, Sub- 
ordinate Judge of Cawnpore. 
Surendro Nath Sen and Uma Shankar Bajpai, for the appellant. 
Kailas Nath Katju and Shambhu Nath Seth, for the respondents. 
The judgment of the Court was delivered by 
BANERJI, J.—This is a judgment-debtor’s appeal Certain pro 
perty was advertised for sale and the estimated value of that property 
as entered in the sale proclamation by the court was Rs. 8,000. On 

the 20th of April, 1926, the property was actually sold for Rs. 14,000 

and the decree-holder purchased the property at the auction. The 

amount, which was due to the decree-holder as entered in the sale 
proclamation, was Rs. 13,671-6-4. On the 17th of May, 1926, the 
judgment-debtors executed a mortgage in favour of Ram Kumar and 

others of the share sold at auction on the 20th of April, 1926 for a 

sum of Rs. 10,000. On the 18th of. May, 1926, two applications 

were presented to the Subordinate Judge. One was by Ram "Kumar 
and others as mortgagees, who tendered and deposited a sum of 

Rs. 10,000 and in their application stated that if the judgment-debtor 

did not deposit the balance payable and if the sale was not set aside, 

this sum might be returned to Ram Kumar. The judgment-debtors 


ə in their application stated that a sum of Rs. 10,000 had been 
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deposited by the mortgagees under a tender and that they were 
depositing a sum of Rs. 4,810 and prayed that the sale be set 
aside and also stated that the total amount was more than 
the amount payable under the law tothe decree-holder. They, 
therefore, prayed that the remaining amount might be returned 
to them. The office reported for the information of the Judge 
that the amount deposited was correct and that out of that total 
amount of Rs 10,000 had been deposited by the mortgagees and 
Rs. 4,810 by the judgment-debtors. On notice of this application 
of the judgment-debtors having been served on the decree-holders, 
they objected on the ground among others that there was no com- 
pliance of Order 21, rule 89 inasmuch as the whole amount had not 
been deposited by the judgment-debtors and that the mortgagees had 
no Jacws standi to make any deposit. They further yirged that the 
deposit being a conditional deposit could not be treated as a valid 
deposit. The learned Subordinate Judge has declined to set aside 
the sale by his order of the 14th of June, 1926 which is under 
appeal. He has held “ If there had bedh a joint application on behalf 
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of the judgment-debtor and the mortgagees, then there would not - 


have been any difficulty.” He has also held that the deposit made 
by the mortgagees was` not on behalf of the judgment-debtors. We 
are of opinion that the two applications must be treated on the 
whole as one. The application of the judgmentdebtors clearly 
referred to the fact of the deposit having been made in the name of 
the mortgagees. The mortgagees independently may not have been 
able to apply to have the sale set aside, but we are of opinion that 
the transactions must be treated as one and that the judgment- 
debtor complied with the provisions of Order 21, rule 89 by deposit- 
ing the whole amount within thirty days. The plea that the deposit 
was a conditional deposit is really without any force as the condition 
only related to what would happen in case’ the learned Subordinate 
Judge did not set aside the sale, and we think that it was nota 
condition precedent to anything to be done by the court. The case 
of Sarvi Begam v. Haidar Skah (+) is clearly distinguishable. In 
that case there was no application by the judgment-debtor at all. 
The amendment of the rules by the rule making powers has made 
the point raised in this case clear. We think, however, that the 
costs of this appeal should be paid by the appellant. 


We, therefore, set aside the sale of the 2oth of April, 1926. The 
decree-holders will be paid the amount due to them by the court. 


x Appeal allowed. 
(1) [1911] 9 A. L. J. R., 12. 
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BABU RAM AND OTHERS 
VETSUS 
KING-EM PEROR.* 


SULAIMA am. Public Gambling Act, section 13— Gambling ` sn a public place’ —Meaning 


Suliman, J. 


of the expression a “public place”. 

A particular place, though private, may become a public place 
on a particular occasion but unless such is the case, a private 
place cannot be called a public place merely because if some 
member of the public were to pass close by, he might have an 
opportunity of seeing what was going on there. It must be a 
place either open to the public or actually used by the public, 
the mere publicity of the situation not being sufficient, 

Queen- Empress v Sri Lal, I L. R., 17 All, 166, followed. King- 
Emperor v. Ajudhia Prasad, [1904] A. W N., 9a and Ahmad 
Alt v. LEN 1 Ag L. J. R., 129, referred to. King- Emperor 
v. SukAhdeo, 1. L. R., 44 All., 265, distinguished. 

CRIMINAL a. made by P K. Ray ESQ., Sessions 
Judge of Mainpuri. 


The applicants were not represented. 


M. Wallintiah (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


SULAIMAN, J.—The only point in this case is whether gambling 
"took place in a ‘public place within the meaning of section 13 of the 
Public Gambling Act, 


The applicants were gambling outside the city of Mainpuri ina 
plot of land bearing No. 2574. The land is private property but is 
vacant land. It is surrounded on-three sides by fields and on the 
fourth side is the Esan stream. There is nat even a footpath going 
over the place where the gambling was going on. No doubt close to 
the place there isa peefa/ tree which is situated on the bank of the 
Esan river, but it is not suggested that this is a place of worship 
where the public have ordinarily access. A pwcca road is 320 paces 
from the spot and another narrow &wcAcka way is 150 paces from 
it In fact this narrow Auchcha way is on the boundaries of the 
fielda and passes close to the south of it. The learned Sessions 
Judge inspected the locality and his impression was’ that the place 
could never be a public place. i 

On the authorities of this Court itis clear that the place, as 
described above, could not be held to bea public place. This 
expression finds place in section 159 of the Indian Penal Code, and 
@ Bench of this Court in Queen- Empress v. Sri Lal(!) held that 


i *Cr, Ref. No. 124 of 1937 
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there was a great distinction between doing an act in public and 
doing an act in a public place, and that a place to which the public 
had not by right, permission, usage or otherwise, access, could not 
be a public place even though it were close toa public street so 
that any member of the public walking along the street could see 
what was going on there. The way in which this expression occurs 
in section r3 of. the Public Gambling Act, suggests that the above 
observation ig still more appropriate Gaming is prohibited in “any 
public street, place or thoroughfare". The word 'place' is used in 
conjunction with street and thoroughfare and could not have been 
intended to apply to a private place which might be open to a public 
view Of course, a particular place though private may become a 
public place on a particular occasion, for instance, when the members 
of the public are really present there. But unless such is the case, 
a private place cannot be called a public place merely because if 
some member of the public were to pass close by he might have an 
opportunity of seeing what was going on there. It must be a place 
either open to the public, or actually psed by the public, the mere 
publicity of the situation not being sufficient 

In King-Emperor v. Ajudhia Prasad(*) it was held that a 
private grove did not become a public place merly because a foot- 
path passed through it In AAmad Ali v King-Esmperor () a 
private grove was held not to be a public place although its boundary 
wall was broken at places and people could pass through it when 
„going to the bazar. The case of King-Em peror v. Subkdeo (^) 18 clearly 
distinguishable because there the public had actual access to the 
grove, without their access being refused or interfered with, indeed 
a public fair was in actual progress at the time in the grove vase 
gambling was going on 

I am, therefore, of opinion that the conviction of the accused 
persons was illegal. I accordingly allow this reference and setting 
aside the convictions and the sentences passed on Babu Ram, Niaz 
. Mohammad, Asharfi Lal, as well as Buddhu and Shiam Behari, 
acquit them of the offence with which they were charged and order 
that the fines, if 1ealised, should be refunded. . 


Reference allowed.— Convictions quashed 


(1) [1904] A. W. N., 92. 
(2) r A4. L J.R, i29 
(3) L L. R., 44 All, 265. 
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RIKHDEO TEWARI (Plaintif) 
VETSHS 
SUKHDEO TEWARI AND OTHERS (Défendants) .* 


Hindu Law—Acquisition of title by Hindu female by adverse possession — 
Sale, when cannot be impugned. 

Where, in plaintiff’s suit impugning a sale-deed orerdled by 
his grandmother ÆN along with his elder brother Son behalf of 
himself and of the plaintiff who was a minor at the time, it was 
found that .57' was the uncle of /V's husband SA, that SR prede- 
ceased SZ, that when SZ" died X had no title to the property 
left by him and that at the date of execution of the sale-deed V 
had acqyired absolute title in the property sold by twelve yoars 
adverse possession, Ze/7, that as W was not entitled under any 
view toa ‘Hindu widow’s possession ai the time when she ob- 
tained entry, she had acquired an absolute title by adverse 
possession not only against the reversioners of .57"s estate but 
as against any reversioner to her husband SZ's estate. 

Lajwanti v. Safa Chand, aa A. L. J. R. 304, distinguished and 
Varada Pillai v. Jeevarathmammal, I. L. R, 43 Mad., 244 and 
Kalicharan and others v. Peare, 22 A. L. J. R., 725, referred (o. 

SECOND APPEAL from a decree of BABU ZORAWAR SINGH, 
Additional Subordinate Judge of Ghazipur, confirming a decree of 
BABU KANHAIYA LAL NAGAR, Munsif of Mohammadabad. 


Uma Shankar Bajpai, for the appellant. 
Peary Lal Banerji, for the respondents. 
The judgment of the Court was delivered by 


ASH WORTH, J.—This second appeal arises out of a suit brought 
by one Rikhdeo Tewari to have adjudged void a sale-deed, dated 
the 27th May, 19:2, executed by his grandmother Musammat 
Naulasi along with his elder brother Sukhdeo, who purported to exe- 
cute it both on behalf of himself and of the plaintiff, a minor at the . 
time. The suit, was brought on the allegation that. Musammat 
Naulasi's husband was Sita Ram, a son of Sheo Tewari and that 
the property came down to Musammat Naulasi from Sheo Tewari 
through Sita Ram. Both the courts below fouad that as a matter of 
fact Sheo Tewari was not the father of Sita Ram but the uncle, and 
that Sita Ram predeceased Sheo Tewari. They consequently found 
that when Sheo Tewari died, Musammat Naulasi had no title fo the 
property left by him and that her possession of the same must be 
held to be-adverse to the reversioners of Sheo Tewari. There is 
no direct evidence to show how Sukhdeo came to be associated in the 
sale-deed impugned, but it is suggested that he was merely joined 
at the instance of the transferee in order to preclude, any possible 

* claim, such as the present one either by Sukhdeo himself or by 
* s. A. No. 1883 of 1924 
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Rikhdeo. Both the lower courts found that at the date of execution 
of the sale-deed which is impugned, Musammat Naulasi had acquired 
absolute title in the property sold by twelve ‘years adverse posses- 
sion. The first court found that there was full legal necessity while 
the lower appellate court found that there was legal necessity up 
to the extent of Rs. 150. 


In this second appeal we are asked to hold that the lower courts 
were wrong in deciding in favour of accretion of title to Musammat 
Naulasi by reason of 12 years’ adverse possession. We are referred 
to the Privy Council decision in Lafwantt v. Safa Chand (*) as 
authority for the view that a widow getting possession of property, 
which could have ceme to her husband lawfully ın his lifetime as 
reversioner or heir, must be deemed to limit her claim to that ofa 
Hindu widow. We would distinguish this decision, gs it has pre 
viously been distinguished, on the ground that in the Privy Council 
case, at the time when the widow entered into possession, she was 
entitled to the property as widow and it was only subsequently that 
the birth of a posthumous son made her*liable to dispossession. In 
the present case Musammat Naulasi was not entitled under any 
view toa.Hindu widow's possession at the time when she obtained 
entry. The Privy Council decision has been distinguished in the 
same way in other cases. We would refer to Varada Ptllas v. 
Jeevaratkuaminal (°) and Kalicharan and others v. Peare (?). 


.ithas been urged that as a matter of fact there is evidence 
* which will justify it being held that the widow limited her claim to 
a widow's estate The evidence relied upon is an entry in the 
khewat showing that her name was associated with that of her 
daughter and her daughter's sons (exclusive of the present plaintiff). 
The lower appellate court found that this ewidence did not apply 
to the property in suit or property left by Sheo Tewari. It is quite 
conceivable that this entry was with reference to property left by 
her husband Sita Ram. We are told that he left some such pro- 
perty. 

For the above reasons we hold that the lower courts were right 
in holding that Musammat Naulasi acquired an absolute title in the 
property by adverse possession and that this absolute title was ac- 
quired not only against the reversioners of Sheo Tewari's estate but 
as against any reversioner to her husband Sita Ram's estate. 


We dismiss this appeal with costs. 


. 
u [1934] 22 A. L J. R., 304. 
.(3) I L.R, 43 Mad., 244 
'(3) [1924] 22 A. L. J. R.. 7235. S 


Appeal dismissed. 
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MANOHAR LAL a/ias JAISTH MADHWA ACHARYA 
z ` (Plaintiff) 
VET stis : 

BALDEO SINGH AND OTHERS (Defendanis) .* 

Agra Tenancy Act (II of 1901), seclion IQ4— Suit by one co-sharer for 
whole rent—When barred by—Section 194, sub-section (2), wapplua 
bility of —Faslure lo plead in previous suis. a positive bar created by 
legislature — Effect of —No res judicata. 

Section 194 of the Tenancy Act (II of 1901) precludes a suit 
brought by one co-sharer for the whole rent due to all the co- 
‘sharers from the tenants, in respect of a holding which was 
owned by several co-sharers. 

Because the defendants did not raise the plea in two previous 
similar suits that the plaintiff was not entitled tg sue for recover- 
ing the whole rent from the defendants, they could not be 
debarred by rule of: wes judicata (rom raising that point in a 
subsequent suit. 

[Per ASHWORTH, J.—Where the law forbids a certain thing 
being done in a suit, no amount of failure by a defendant in 
previous suits to plead the positive bdr created by legislature 
will prevent its being taken up in a subsequent suit. 

The special contract provided by sub-section 2 of section rg4 
has nothing whatever to do with the right of a plaintiff to sue 
for the whole reht, — Per WALSH, J. 

SECOND APPEAL from a decree of A. G. P. PULLAN ESQ, 

District Judge of Agra, reversing a decree of MR. S. MUHAMMAD 

ATHAR, Assistant Collector, first class. 


Narain Prasad Asthana, for the appellant. 
Girdkarilal Agarwala and Joti Sarup Gupta, for the respond- 
ents. . > 5 
The following judgments were delivered :— 


WALSH, J- This is a suit brought in the revénue court by 
one Pandit Manohar Lal on his own behalf and as Mutwalli for a 
certain idol, and dccording to the judgment of the Assistant Collec- 
tor, it is a suit brought for the whole rent. The District Judge 
disagreeing with the Assistant Collector, who had decreed the suit, 
has dismissed it. The facts are that the plaintiff, according to the 
finding of the District Judge, is one of seven cosharers and that - 
the other- co-sharers or some of them are Mutwallis and that there 
is a dispute going on between them with regard to the right to 
collect rent and that that dispute has been the subject of some 
legal proceedings in a civil court and that thie unfortunate defend- 
ant has already paid the rent to one of the other Mutwallis and is 


* apparently the corpus v£/« over which these two quarrelsome Mut- 


* 5. A. No. 347 of 1925 and 8, A. No. 1646 of 1926 
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wallis are endeavouring to decide their controversy. Prima facie 
the suit was bad under section 194 of the Tenancy Act, which 
provides that general rule of procedure familiar in such cases to 
English lawyers, that co-sharers in any right, title or interest 
shall do any act conjomtly, unless they have appointed amagent 
to act on behalf of all of them and the defendant pleaded, in my 
judgment, and ın that of the District Judge, quite rightly, that 
the claim was barred by section 194. The language is not apt 
because the objection is one well-known to English pleaders as a 
plea in abatement not a plea in bar, that is to say, itis an objection 
to the success of the suit as the record stands, but not a fatal 
objection, as the District Judge points out in his judgment, but 
one which may be cured by the proper proceedings, When the 
objection is raised, it is open to the plaintiff either to join his other 
co-sharers as plaintiffs, which he is entitled to do as a right, by 
offering them an indemnity, or to make them defendants; but if 
the real fact is, as frequently happens,*that he is either pig-headed, 
or afraid of meeting them in fair fight, he prefers not to do so but 
to trust to the chances of success before an incompetent court 
against a defendant who has not the same materials for fighting 
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an issue on the merits. If he does that, he'is, if he comes before | 


a court which understands the case, hoist by his own petard, and 
the suit must fail. 


In this case he seeks to avoid the effect of the rule laid down 
in section 194 and this is the main point which has been argued on 
his behalf in appeal by relying upon a special contract as men- 
tioned in ‘subsection 2 of the same section. In a court of law 
which dealt with these matters strictly, he would have to plead 
such a special contract. It was not pleaded and unfortunately no 
issue on the subject was framed. An issue certainly ought to be 
framed because it is a special matter taking the case out of a statu- 
tory provision which would certainly prevail if the special matter 
pleaded were not found in favour of the plaintiff. As a matter 
of fact, so far as I understand the matter, this special contract is 
not one which comes within the section at all. One can hardly 
expect an- Assistant Collector to pay much attention to pleadings, 

.and possibly not to the correct legal phraseology when he comes to 
frame his issues, but one can at least expect him to read the section 
which he is supposed to be applying to the facts of the case. In the 
same paragraph in which he states that the plaintiff had been collect- 
ing the whole rent with regard to the "khatas" in the suit during 
past years, he goes on to say that it is evident that the plaintiff is 
entitled to sue alone under special contract. Thé special contract - 
provided by sub-section 2 of section 194 has nothing whatever to do 


with the right of a plaintiff to sue for the whole rent, and is quite e 


irrelevant as the Assistant Collector would have seen if he had troub- 
led to read the section which he was apparently applying. The gene- 
ral rule being that the plaintiff cannot sue alone for his share, sub- 
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section 2 allows him to do so if there is a special contract by which 
a cosharer in an undivided property is entitled to receive Sepatu 
his share of the rent payable by a tenant. 


In my view Mr. Girdhari Lal Agarwala is right in saying that 
the tenant must have notice of such special contract, because it 
is difficult to see how he is to know anything about his share of the 
rent payable by him, unless the subject-matter of the special con- 
tract is communicated to him. Tbe learned Judge apparently 


` treated this point with contempt and I am not surprised. He 


certainly found facts inconsistent with the existence of the special 
contract but he did not actually draw attention to what I myself 
think is the answer to the plaintiff’s reply. 


The Assistant Collector seems also to have treated the provisions 
of the wajthwd-ars with a certain amount of indifference, because 
there is a fundamental inconsistency between the view which he 
has taken and that taken” by the District Judge. The Assistant 
Collector says, "the waythn/-are supports the special contract". 
While I do not profess to understand what this means, I infer that 
the Assistant Collector thought that the wafib-ul-ars gave the plaint- 
iff alone the right to collect the whole rent. If this is what he 
thought, he must have been mistaken because the District Judge 
says that under the wajib ul-arz all the mutwaliis are entitled to 
collect rents, which appears to me to be a totally different inter- 
pretation. 


The result, therefore, is that the plaintiff's suit.is defective, that 
the plaintiff has deliberately refrained from applying the necessary 
remedy to cure what is otherwise a fatal fact and having set up a 
special reply to the defect, that reply has failed and there is nothing 
left for him to fall back upon. The District Judge finds that the 
suit is nota dona fide one but has been brought apparently in an 
attempt by the plaintiff to get a decision favourable to himself 
against a tenant in the dispute which is going on between himself 
and his co-mutwWalli  lagree with the judgment of the District 
Judge. 

I might add that a further point was argued by the appellant 
that there was res judicata, but I am content to say with regard to 
that that I am satisfied that it is not res judicata. The appeal must 
be dismissed with costs. 


ASHWORTH, J.— The plaintiff is suing for the whole amount 
due from the defendant tenants in respect of a holding although 
admittedly there are other persons besides himself who are co- 
sharers in the holding as proprietors. Section 194 precludes such 
a suit by one co-sharer except in two cases. One case is where the 
*cosharer sues as an agent appointed on behalf of all the co-sharera, 
the other case is where there is a local custom or special contract 
entitling one co-sharer to receive separately his share of the rent 
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payable by a tenant. The second case has no application to the 
present suit inasmuch as the suit is not by the plaintiff merely for 
his share but for the whole rent due to all the co-sharers. The first 
case is also not applicable because the plaintiff does not sue as 
agent on behalf of the co-sharers. He appears to me, on the 
strength of an agreement with the other co-sharers, to have sued 
as entitled to the rent in his own right, whereas under that agree- 
ment, at the most, he was only entitled to sue as agent for all the 
co-sharers. ; 


It has been urged that because the defendants did not raise the 
plea in two previous similar suits that the plaintiff was not entitled 
to sue for recovering the whole rent from the defendants therefore 
in some way he is debarred by rule of res judicata from now raising 
that point In my opinion where the law forbids a certain thing 
being done in a suit, no amount of failure by a defendant in pre- 
vious suits to plead the positive bar created by legislature will 
prevent its being taken up in a subsequent suit and this is what 
the District Judge said in his judgment. 

For the above reasons I concur in the finding and would dis- 
miss the appeal. 


Appeal dismissed 


ULFAT BIBI (Opposite party) — 
TET NS 
BAFATI (Applicant) .* 

Mohammedan Law—Guardianship—Father, rights of, as natural and 
lawful guardian— Guardian and Wards Aat (VHT of 1890) , section 25 
— Expressions ' guardian " and " custody, interpretation of. 

By the Mohammedan Law the father is the natural lawful 
guardian of his minor child until by some order of a competent 
court he is deprived of his rights as such and is automatically 
entitled to exercise the right of a guardian without any order of 
a court appointing him. 


There is no power to appoint the father guardian. The ex- T 


pression ‘guardian ’ used in section 25 of the Guardian and 
Wards Act is not confined to statutory guardians but includes 
ethe lawful guardian, such as the father, and the custody referred 
to in that section includes both constructive as well as actual 
custody. Mushaf Husain v. Mohammad Jawad, 21 O. C., 194 
and Annie Besani v. Narayaniahk, I. L. R., 38 Mad., 807 (P.C.), 
followed. 


Where on an application by the father under section ro of the, 
Guardian and „Wards Act, the Distiict Judge passed an order® 
^* F, A. F, O. No. 135 of 1926 

74 . 
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appointing him guardian of his child-who was over seven years 
of age and was in the custody of his mother who had been divor- 
ced, Acid, that the order was without juiisdiction. As the mother 
had been divorced and had married a second husband and no- 
thing had been alleged against the father, she had lost the - right 
to assert a claim against the father for the child and the proper 
course for the court was to pass an order under section 25 direct- 
ing that the boy be placed or taken into the custody of the 
father and that if the mother failed to comply. with the order 
within a specified period, she would be tried for contempt of 
court. 

First APPEAL from an ordei of K A. H Sams EsQ., District 

Judge of Benares. 


S. C. Das, for the appellant. 
The respondent was not represented. 
The judgment of the Court was delivered by 


WALSH, J.—Thia case ig a little difficult to deal with because 
everybody seems to have done everything Le possibly could do in 
the matter except the right thing, but itis obvious that in this 
appeal we ought to try and do the right thing. There is no question 
of law involved so far as we can understand it, and still less is there 
any question of fact. A further difficulty arises as to a considerable 
doubt in our mind as to whether the appellant has any locus s'andi 
atall But weare prepared to brush aside all fine points and try 
and put the matter straight. ^ The position is that the minor has 
both parents living. They are Mohammedans, and by the Moham- 
medan Law the father is the naturallawful guardian until by some 
order of a competent court he is deprived of his rights as such, and 
is automatically entitled to exercise the right cf & guardian without 
any order ofa court appointing him, and itis correct to say, 
although itis irrelevant in this case, that an order appointing a 
person who is already by law a guardian, is an order without juris- 
diction. But itis one of those orders without jurisdiction which 
if it does no good certainly does no harm, and, therefore, is not in 
itself a reason for interference by a court of appeal. Side by side 
with the right of the father as the lawful guardian, exists the re 
cognised right of the mother by Mabammedan law to have the 
custody of the child up to the age of seven. This question has 
already -been considered and decided by the District Judge of the 
lower court, namely, by an order of the 26th of September, 1924. 
In that decision the District Judge said that the only mattér was 


. one of age and he found that the boy was still six years of age and 


that, therefore, the mother was entitled to the custody. He went 
further and he fixed the date when that custody ceased by law. He 
found that the child would be six years old at the end of the then 
calendar year and that, therefore, the father had to wait till the end 


. of the next calendar ‘year until he was sever. That would be the 


31st December, 1925. We are of opinion that the learned Judge 
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could have treated this application as an application to enforce ‘the 
order of hia predecessor, namely, that the custody of the child passed 
to the father on the 318t December, 1925. Unfortunately in ignorance 
apparently of the fundamental law, an ignorance which may be 
pardoned because we think it is very common, the pleader for the 
father, undoubtedly intending to act on the previous order of Mr. 
Harper, applied under section 10 of the Guardian and Wards Act 
for the appointment of the guardian It is obvious that he knew 
nothing about the dictum of the Privy Council, or of the case which 
has been cited to us from Oudh which we ‘propose to follow, 
and that he really meant that the order of Mr. Harper should be 
complied with, namely, that the custody of the child should be 
handed over to the father. In his very natural ignorance on 
the subject it would be quite the usual thing to apply for the 
appointment ofa guardian as a preliminary step to thé next step of 
obtaining an order for the custody. No objection was raised by 
anybody according to the Judge’s order. That was a serious error, 
according to Mr. Das, on the part of hiseclient. She ought, being a 
person interested in the proper exercise of the jurisdiction of the 
court below, to have appeared and pointed out to the learned Judge 
that he had no jurisdiction to make this order. But unfortunately 
nobody was present to point thig out The learned Judge fell 
into the mistake that the pleader had originated. That is also 
not unnatural. These applications are dealt with, as everybody 
knows, summarily, and, one may say, somewhat expeditiously on 
Saturday moming, when something like a hundred of one sort or 
another are rushed through with very little time to devote to them, 
certainly not the time which we have already devoted to this appeal. 
But the learned Judge obviously intended to follow. his pre- 
decessor’s order. He says so, and he falls into a technical trap 
of passing an order which strictly speaking he had no jurisdiction 
to pass, namely, to appoint the applicant guardian, because the boy 
was then over seven years of age. What he ought to have done 
was to have said that the mother was no longer entitled to the 
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custody and that the father was, and if necessary, have called the ` 


mother before him and ordered her personally to hand over the boy. 
That is really the only way in which these orders can be carried 
out because if the person who has the custody of the child disobeys 
that order, he or she can be punished for disobedience of order. 
We do nof see any difficulty in the framing of the Act in making 
such an order, for example, the father might have applied, as he did 
apply, to the learned Judge under section 10 to be appointed 
guardian, and the Judge might have said “ I cannot do that because 
Ihave no jurisdiction to appoint you guardian as you are already 
guardian, but I will make an order under section 12 which the Act 
enables me to do for the temporary custody of the person of the 
minor, and I will hand him over to you and then if anybody wants 
to deprive you of the custody of the boy in future time, he will 
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have to appear before me and show good cause”. But equally he 
might have done what we propose to do, namely, follow the decision 
of Mr. Justice Lindsay in the case of Mushaf Husain v. Mohammad 
Jawad (t). Following the decision of the Privy Council in the 
Madras case, Annie Besant v. Narayantahk (*), he held that there 
was no power to appoint the father guardian, but he also held that 
the expression ‘ guardian’ used in section 25 was not confined to 
statutory guardians but included the lawful guardian, such as the 
father, and that the custody referred to in section 25 included both 
constructive as well as actual custody. That is a very ingenious 
mode of getting out of the difficulty, because there is a real 
difficulty in the wording of section 55 which only comes into opera- 
tion if the ward leaves or is removed from the custody of a guardian, 
and it is obvious that ifa ward remains in the custody of his 
mother, however unlawfully, he does not leave the'custody of his 
father, and, therefore, in a case like this the section does not work 
atall The judicial interpretation has taken a merciful view of the 
matter Bo as to prevent the courts being rendered powerless and 
has treated the custody mentioned in section 25 as constructive 
custody. The result is that this boy is the ward of his lawful 
guardian. The order ought not to have appointed the father guardian, 
but inasmuch as the father is the lawful guardian and entitled to 
the custody of the boy, he has, in accordance with tbe judicial view, 
the constructive custody of the boy, although the boy in fact remains 
in the physical possession of the wife. Once -he section is brought 
into play in that way there is no difficulty in the court making an 
order which we propose to make under section 25, directing that 


'the boy be placed or taken into the custody of the father, and the 


appellant must understand that if she does not within 15 days from 
to-day hand over the custody of the child to the father, notice will 
be issued against her for contempt of court and she will be 
summoned before us and dealt with according to law for disobedience 
of that order. 


That leaves one question undisposed of. Mr Das rightly pointed 
out that if section 25 is brought into play tke court is then bound 
to consider the welfare of the child. As this matter was dealt with 
ex parte in the court below and the court was not conscious of its 
failure to appreciate the proper machinery its attention was not 
drawn to section 25. We have no doubt whatever that it is in the 
interests of the minor prima facie, and upon the facts as they are 
known to us, that the father should have the custody. Weeknow 
nothing against him ; nothing has been alleged against him. There 
is nothing in law to prevent a proper application being made on 
proper grounds to deprive him of the custody of his young son, 
and, at any rate, it would have to be made oct by somebody who 


(1) [1918] 21 O. C , 194. 
(3) [1914] I. L. R, 38 Mad, Boy. 
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was able to show that he was a more suitable person than the father. 
We are of opinion that a woman who has been divorced, if this 
appellant has been divorced, and has married a second husband, 
is not a person either herself better suited than the father, however 
unsuitable the father may be,and nota person who ought to be 
heard to say that the father is unsuitable. She has abandoned her 
home and husband either by her own free will, or as the result of 
her conduct and in the eyes of the law she has lost the right to 
assert a claim against the father for the child and probably the 
right to assert this appeal. We have, however, thought it necessary 
to deal with the matter as it is before us in order to assist the 
court below in the event of any further circumstances arising which 
require the matter to be dealt with again, and to correct the point 
which Mr. Das was right in drawing our attention to as on the 
face of it the order was one which the court has no jtrisdiction to 
make. The appeal must be dismissed. 


Appeal dismissed. 


ABDUL GHANI (Defendant) 
UE $4.5 
CHIRANJI LAL (Plaintif) * 


Limitation Act, sections 4 and 10— Acknorm led gment, made after expiration of 
three years’ period but before suit on promissory mote was barred— 
Validity of —' The period prescribed" , construction of the expression. 

An acknowledgment of a debt made after the expiration of 
the three years’ period prescribed by schedule 1 of the Limitation 
Act fora suit on a promissory note but made before a suit on 
the note was actually barred by limitation, is a good acknowledg- 
ment. Seo Partab Singh v. Tajammul Husan, a4 A. L. J. R. 
1039, followed and Bai .Hemkore v. Masamalh, I. L. R., 26 Bom., 
782, referred to. . 

There is no reason to limit the sense of the expression "the 
period prescribed" to the period prescribed in schedule r of the 
Limitation Act, but it should be interpreted as the period pres- 
cribed by the entire body of the Act. 

'CiviL REVISION from an order of BABU SARUP NARAIN, 

Small Cause Court Judge of Jhansi. 


N.C. Vaish, for the appellant. 

Uma Shankar Bajpat, for the respondent. 

The following judgment was delivered by. 

MUKERJI, J.— The question of law raised by this application in 
revision is whether an acknowledgment of a debt made after the 
expiration of the three years’ period prescribed by schedule 1 for 

*Cly. Rev. No. 200 of 1936 
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a suit on a promissory note but made before a suit on the note was 
actually barred by limitation, was a good acknowledgment. 


It appears that the acknowledgment in this case was made while 
the right of institution of suit was still subsisting owing to holidays 
having come in. The limitation was to expire on. 17th of October, 
1923 on the promissory note on which the suit was brought, but 
the suit could be instituted on the 23rd as the period between the 
17th of October and 22nd of October, 1923 was a holiday. 


The court below has decided against the defendant, hence this 
application in revision. 

The answer to the question must depend on the correct reading 

of section 19 and section 4 of the Limitation Act. Section 19 says: 

"Where; before the expiration of the period prescribed for a 

suit or ‘application in respect of any property or right, an 

acknowledgment of liability in respect of such property or right 

has been made in writing signed by the party against whom such 

property or right is clajmed, or by some person through whom 

he derives title or liability, a fresh period of limitation shall be 

computed fiom the time when the acknowledgment was so 

signed". 

The period prescribed for a suit is not necessarily the period 

prescribed by schedule 1 of the Limitation Act. "The period 

prescribed" would mean, in the ordinary sense of the words, the 

period prescribed by law, that is to say, the period prescribed by the 

entire body of the Limitation Act. The schedule 1 read with 

section 4 of the Limitation Act would mean that the period 


‘prescribed for a suit on this particular promissory note, which was 


executed on 17th October, 1920, was between 17th of October, 
1920 and 23rd October, 1923. In my opinion there is no reason to 
limit the sense of the expression “the period prescribed” to the 
period prescribed in the schedule alone. Where such idea is meant 
to be expressed, adequate words have been used for that purpose; 
for example, in section 3 of the Limitation Act we find the words, 
“by the first schedule" added to the word "prescribed". In the 
case of Sheo Partab Singh v. Tafammul Husain (C) a Division 
Bench of this Court considered whether an acknowledgment made 
within the period prescribed by section 3r of the Indian Limitation 
Act was a good acknowledgment. Their Lordships held that it 
was. This is, in my opinion, with respect, good law. I do not 
agree with the view taken in Bat Hemkore v..Masamalli (*). 

I hold that the acknowledgment was within time and did offerate 
to extend the period of limitation. 


The application fails and is hereby dismissed with costs. 
Application dismissed. 
(1) [1926] 24 A. L. J. R., 1039. (2) [1901] I. L. R., 26 Bom.,.782. 
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MITTHU LAL (Defendant) 
VETSHS 
DEOJIT AND ANOTHER (P/atnttffs) .* 


Mortgage—Suit for sale—Prelrminary decree—Objection as to reduction 
of amount due on a seortgage—When fo be made—Amonnt fixed by 
preliminary decree, when cannot be altered—Limitation, plea of—Cam 
be raised at any stage prior to decision. 


Any objection as to the reduction of the amount due on.a 
mortgage should be put forward at the time the preliminary 
decree is passed. At the time of the preparation of the final 
decree the amount fixed in the preliminary decree cannot be 
altered except for some reason or some event which may have 
happened subsequent to the prelimipary decree. 


Imam Als v. Baij Nath Ram Sahu, 1. L. R., 33 Cal, 613, 
referred to. 


A plea of limitation can be raised at any moment prior to ihe 
decision of an appeal. 


FIRST APPEAL from a decree of MAULVI MUHAMMAD ZIAUL 
HASAN, Subordinate Judge of Mainpuri. 


Ambika Prasad Pandey, Benod Bekari Lal and Shiam Sunder 
Lai, for the appellant. 


Narain Prasad Asthana, for the respondents 
The judgment of the Court was delivered by 


DALAL, J.—A suit for sale was brought and a preliminary decree 
was passed by the trial court on 6th December, 1920. This is an 
_ appeal from the final decree. One of the mortgagors, Radhe Singh, 
died and his successors-in-interest were not brought, on the record 
within the period of limitation. It is represented that Radhe Singh 
was dead at the time of the passing of the preliminary decree on 
the 6th December, 1920 and that, therefore, when the final decree 
was passed the amount of the decree ought to have been reduced 
proportionate to the share of Radhe Singh in the property. Radhe 
Singh'a share was one-ninth, so the appeal is valued at Rs. 775, 
one-ninth of the amount of Rs. 6,973 entered in the final decree. 
In support of his contention the learned counsel quoted the ruling 
in the case of /mam Ali v. Bat? Nath Ram Sakw(). In that 
case, on account of the failure of the decree-holder to bring on the 
record the legal. representatives of one of the judgment-debtors, the 
* F. A, No. 157 of 1944. 

(1) [1906] L L. R, 33 Cal, 613. 
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decree-holder was deprived of his remedy. against part of the pro- 
perty ordered to be sold in execution of the decree. The learned 
Judges held that the decree-holder could not burden the rest of the 
property with the amount payable by the property against which 
he had lost his claim through his own negligence. The case here, 
however, is different. It is stated on behali of the appellant that 
Radhe Singh was-dead at the time of the passing of the preliminary 
decree and nothing has happened subsequent to that decree which 
would entitle the appellant to ask for a reduction of the amount 
fixed in the preliminary decree. This objection as to the reduction 
of the amount due on the mortgage should have been put forward 
at the time the prelimimary decree was passed. At the time of 
the preparation of the final decree the amount fixed in the prelimi- 
nary decree fannot be altered except for some reason or some 
event which may have happened subsequent to the preliminary 
decree: We are, therefore, of opinion that grounds Nos. 1 and 2 
of the appeal fail and the amount entered in the final decree cannot 
be reduced. i id 


The third ground of appeal was added on the &th of February, 
1927. On that date it is admitted that the new plea raised in 
that ground of appeal was time-barred. It is argued, however, 
that this fresh ground was added with the permission of this Court 
after arguments on both sides - were heard. On that day the plea 
of limitation was not raised and no decision was arrived at by this 
Court A plea of limitation can be raised at any moment prior 
to the decision of the appeal, and we think that the respondents' 
counsel, Mr. Narain Prasad, is entitled to raise the plea though 
the fresh ground of appeal was added with the permission of this 
Court As that ground of appeal was barred by limitation on the 
date on which it was added, we are of opinion that it cannot be 
argued to-day. 

In the result we dismiss this appeal with costs. 

Appeal dismissed. 
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TADI BULLI GANGI REDDI (Plaintif) 
VETSUS i 
TADI BULLI TAMMI REDDI AND ANOTHER (Defendants) .* 
Hindu law—Religious endorsment— Dedication to charity of joint family 
property— Karta of joint family, powers of—Incompeteni to dedicate 
by will— Expenses of chariy met out of particular property—No proof 
of dedication. ; 

A dedication of a portion of the family property for the pur- 
pose of a religious charity may, according to Hindu law, be 
validly made without any instrument in writing, evén if it be 'an 
appropriation of some landed property, and the act of the Karta 
of the family would be valid if assented to in any way, however 
informally, by the other member of the family. Such an 
appropriation may even (if the property allotted be small as 
compared with the total means of the family) be made by the 
Karta without consent. But the appropriation or alienation must 
be made by the manager by an act im£er mvos and must not be 


an alienation de futuro by will. 

Where the expenses of a charity were wholly met out of the 
income of a particular property, 4e/d, this was no proof that the 
property had been dedicated for charitable purposes. 

APPEAL from an order of the High, Court of Judicature at 
Madras. 

L. DeGruyther, K. C. and K. V. L. Narasimkam, for the appel- 
lant. 

The other side was not represented. 

The following judgment was delivered by 

LoRD PHILLIMORE.—This case turns on a question of fact. 
A member of the family of Reddi, whom it is convenient to call 
Gangi Reddi, was a merchant carrying on business ateCocanada. He 
died in April, 1917. He had two sons, one of whom predeceased 
him, leaving a son—the present plaintiff. The younger son and his 
son are the present defendants. There were also several daughters. 

Gangi Reddi made three wills asserting that his property waa 
- gelt-acquired property, and, being such, that he could dispose of by 
. wil. HK has, however, been decided that his property is to be 
regarded as ancestral family property, and not such as he could 
. dispose of by will. 

The younger son had assisted his father in his later years and 
was according to the will to be manager of the family property, and 
in fact he undertook to manage it and did so till this suit was 

* P, C. A. No. 174 of 1934 ° 
° 75 : 
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brought on the 18th December, 1918. By it the plaintiffs claim 
to a half share of the entire family property was asserted anda 
partition was demanded. 

The plaint contained various allegations of malversation by the 
first defendant. 


When the case came on for trial a number of questions arose which 
were disposed of by the Subordinate Judge. Most of his directions 
were confirmed by the High Court on appeal. In the casea in which 
the judgment of the Subordinate Judge was so varied the decision 
of the High Court has been generally accepted. The only point 
remaining is that which is the subject of the present appeal. 

The earlier clauses of the will provide for certain distributions 
between the wife and sons and daughters which are either not 
questioned or have been disposed of by the judgments already men- 
tioned. The last clauses of the will run as follows :— 


7. I advanced a loan to Muchilika Appalaraju and others of 
Chengordapalli, Ernagtdem Taluk, took an usufructuary mort- 
gage of Chengondapalli and its hamlets Patnam Madampatt, etc., 
forming a muttah belonging to the said Appalaraju and others 
and have been managing the same The net profits realised from 
the said muttah annually, I have been giving away for the 
expenses of feeding, etc., in the chouluy which I built in Golla- 
lamamidada and have been making credit and debit entries 
accordingly in the accounts also. So long as the said Chengon- 
dapalli muttah is in our possession according to the term, the net 
profits annually realised therefrom shall be paid for the expenses 
of the said choultry even after my death, and Bulli Thammi Reddi 
shall look after the whole management needed for it. Besides 
this, the interest that may annually be realised on a sum of Rs. 
10,000, ten thousand rupees, out of my own funds shall either be 
spent to meet the expenses of the charity ckoultry at Gollalama- 
midada once a year or shall be kept in deposit foi the said 
"8. The will already executed by me on 13th May, 19o6, and 
registered as No. 12 on pp. 111 to 114 of Vol. 4, Book III, in the 
office of the Sub-Registrar of Bikkavole is hereby cancelled and 
this will has been executed to take effect from the time of my 
death. This will is executed with my consent.” 

It has been stated that Gangi Reddi claimed that his property 
was all self-acquired. He asserted this claim in the first paragraph 
of the will in question; but as it has been decided that this claim 
was not well founded he could not dispose of his property ore found 
a charitable endowment by will In the present suit the plaintiff - 


disputed the validity of this endowment, and the first defendant 


supported it. 

Originally the defence rested upon the proposition that the 
property was self-acquired; but during the progress of the case the 
first defendant was allowed to raise further defences, namely, that 
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there had been a dedication to charity during the life-time of Gangi 
Reddi, and that the plaintiffs father and other persons interest- 
ed had acquiesced in the dedication. As regards the sum of 
Rs. 10,000 the Subordinate Judge upheld this dedication while 
in respect of the usufructuary mortgage he held that there was no 
dedication. As regards so much of the charity as he held to be 
validly founded, the Judge directed that the management should 
be with the two branches of the family in alternate years, varying 
in this respect the direction in favour of the first defendant which 
appears in the will. E 
The plaintiff accepted thia decision, and so it must be taken as 
settled that there was a valid constitution of-a charitable endowment 
to the extent of the Rs. ro,000. The first defendant was not 
content with the other part of the decision and appealed. to the 
High Court, which decided that there was an appropriation of the 
usufructuary mortgage as wel as of the Ré 10,000 to the chari- 
table endowment. . - 


It is from this decision that the plaintiff now appeals. 


It is much to be regretted that the first defendant has not seen 
his way to be represented before their Lordships ; but ‘the facts of 
the case have been fully presented by counsel for the appellant, 
and every portion of the evidence on the record has been brought to 
their Lordships’ notice. 


A dedication of a portion of the family papery for the purpose 
of a religious charity (and the charity which Gangi Reddi purported 
to endow is of this nature) may, according to Hindu law, be validly 
made without any instrument in writing, even if it be an appropria- 
tion of some landed property, and the act of the karta of the family 
would be valid if assented to in any way, however informally, by 
the other members of the family. Such an appropriation may 
even (if the property allotted be small as compared with the total 
means of the family) be made by the karta without consent: This 
much was not questioned by counsel for the appellant. 

But the appropriation or alienation must bê made by the 
manager by an act inter vivos, and must not be an alienation de 
futuro by will. 

In the view of the Subordinate Judge the foundation, Bo far 
as the Rs. 10,000 was concerned, was supported by the principles 
above stated, but the other endowment was not. In the view of 
the High Court both stood upon the same footing. 

The evidence in the case was somewhat meagre. The plaintiff 
gave evidence and had nothing material to depose on this subject, 
but he relied on entries in the family book of accounts. The first 
defendant said that his father wanted a choultry for Brahmins to 


be built, and that it had been located in its place for ten or fifteen * 


years. The clerk in the service of the deceaked verified the accounts 
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and spoke astoa mortgage on an estate called Toyyeru, held in 
common by Gangi Reddi and another man named Basavi Reddi, 
the profits of which so far as it came to Gangi Reddi were used by 
him for the expenses of running the choultry, the balance or surplus 
being spent by Gangi Reddi on his own account. He further said. 
that at a later date the usufructuary mortgage of Chegondapalli, 
spoken of in the will, was also acquired. In croas-examination he 
stated that there were separate khatas or accounts relating to 
Toyyeru, Chegondapalli and the choultry kep- in the ledger books, 
arid that the expenses incurred for the choultry used to be debited 
to the choultry account from day to day. 

This is all the material oral evidence, and it is meagre enough ; 
but the first defendant, on whom lies the burden of supporting 
this endowmeat, offered some documentary evidence of importance. 


Gangi Reddi—as it has been said—made three wills. The 
first dated 13th July, 1905, was confined to provisions relating to 
members of the family. In.the second, dated the 13th May, 1906, 
these words occur: “From after my death interest accruing on a 
sum of Ra. 10,000, ten thousand rupees, shall be paid once a year 
for the Dharma Chathram (charity house) situate in Gollalamami- 
dada ”; and in the third will comes the clause already mentioned. j 

Now- the third will states historically that he has been giving 
away the net profits of the usufructuary mortgage for the expenses 
of feeding, etc., in the choultry, and that ne had been making 
credit and debit entries accordingly in the accounts, and then 
proceeds to direct that so long as the mortgage remains in the 
possession of the family the net profits annually realised shall be 
applied in the same manner. 


This is’ not quite in agreement with the statement of the clerk, 
who speaks of a surplus or balance which was applied to the ordinary 
family expenses; but still there is the statement which is not to be 
neglected. 


The other document of importance is a deposition which Gangi 
Reddi made on*the 16th October, 1903—that is before any one of 
the three wills were made. It would appear that in that case he 
was suing upon a promissory note, and that the defence was that 
it was a forgery, and that this defence was supported by a suggestion 
that he bad not money enough to be in a position to lend the sum, 
whenever it was, said to be due on the promissory note. 


Their Lordships’ would gather that the transaction had? been 
effected by the elder son who at the time of the deposition had not 
been long dead, and that some difficulty may have arisen because 
he was dead at the time when the trial came on. In that deposition 
Gangi Reddi started by giving himself a character as a substantial 


* person, and he said as follows :— 


“Iam Plaintiff. ' I have been dealing for the last forty years. 
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All this is my self-acquisition, Iam. illiterate. Iam only a 
marksman. learned my property by trade. I paid this year 
Rs. 265 or 275 as income-tax. I get about Rs. 3,000 from my 
lands. I endowed a choultry at Samarlakota for Rs. 10,000. I 
gave a lease-hold right of the annual value of Rs. 1,200 for a5 
years for a chatram in my village. My son asked me to endow 
the wa for lame and blind people, with the interest accruing 
on Rs. ro,ooo funded capital. I am going to do so hereafter. 
Basavi Reddy and myself are the biggest merchants of my village. 
There are no big merchants in my village who are not of my 
caste or in the neighbouring villages. For the last 10 or 14 
years my son was Carrying on all my affairs. I and Basavi 
Reddy are partners in the Rice Mill at Nidadavole. I had 
dealings with Defendants. My son was conducting business on 
my behalf with the Defendants.” 

He was cross-examined upon this statement, and ‘he then said 
“the lease right with which I endowed the choultry is held jointly 
by me and Basavi Reddi” 

This deposition, it may be said, cufs both ways. It supports 
the statement that he had endowed a choultry and further supports 
the endowment with Rs. 10,000. But if the leasehold right was 
held jointly with Basavi Reddi, it was the leasehold right of Toyyeru 
and not of Chegondapalli, which apparently he held alone, and the 
statement, if it relates to Toyyeru, cannot be evidence of gn unrevo- 
cable donation of that property, because no such case is now set up. 


Neither Court in India seems to have noticed this. It agrees 
with the accounts and with the evidence of the clerk thatat one 
time some of the profits of the Toyyeru mortgage were applied to 
support the choultry. If so it would be a zemporary arrangement 
by which the deceased in that way applied at his pleasure portion 
of his income to the upkeep of the charity. 

From the accounts it appears that some money was spent on the 
choultry at as early a date as 1897, and that the building was set 
up in 1899. g 

Down to the year 1900 such expenditure as was made upon 
the choultry was debited in the Toyyeru account and not to the 
Chegondapalli account, This expenditure did not exhaust the 
profits from Toyyeru, and the mode of accounting simply points to 
those profits as being used as the purse out of which the deceased 
made his charitable contribution. 


After 1900 and until r9rr an account of the expenses on the 


choultry never amounting to more than a few hundred rupees a 
year,and mucb less than the receipts of corresponding date from 
the Chegondapalli mortgage, was regularly kept; but there was no 
transfer of the debit to Chegondapalli, and no correlation between 
the two accounts till December, 1911, when the sum of Rs. 8,400 
for the charity and another sum of Rs. 11,240, being the loss on a 
particular trade, were both debited to the account of Chegondapalli, 
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and even then left itin credit to the extent of Rs. 6,321. Such 
accounts as have been filed since that date are simply accounts kept 
contemporaneously for the two purposes without any correlation or 
transfer from one to the other. 


These accounts support the appellant’s case. They are incon- 
sistent with any appropriation of the full net profits of the 
usufructuary mortgage to the purposes of the choultry. They do 
not even show any regular appropriation year by year of any fixed 
sum or indeed of the annual cost of upkeep fixed or unfixed, to the |. 
account of the charity. 


Their Lordships, however, have been embarrassed by the view 
taken in both Courts as to these accounts. There isa passage 
in the judgment of the Subordinate Judge in which he says that 
there is "no dqubt of the fact that in the Chegondapalli Khata the. 
income was being shown as having been taken on tothe account 
of the choultry ın the account books maintained during the time of 
late Gangi Reddi. This fact could not be denied on plaintiff's side. 
Büt the plaintiffs counsel contends that though expenses fora 
charity might be met from out of a particular property it cannot 
be held that that property was dedicated for the upkeep of the 
charity.” 

This looks at first sight likea finding that the whole proceeds 
of the usufructuary mortgage were applied to the benefit of the 
choultry, and if this were the case there must be some error in the 
presentation of the accounts as printed, some material omissions 
or some explanation which if the respondents had been represented 
by counsel would have been furnished. The result has been to 
necessitate very careful enquiry. 


But as their Lordships have already noticed, there is an initial 
mistake in the judgment of the Subordinate Judge. He had failed 
to notice that the deceased in his deposition must have been speak- 
ing of the other estate. Further, when the, passage of his judgment 
is more carefully scrutinised, it would seem that he had not thought 
it necessary to draw the distinction between meeting all the expenses 
of a charity out of a particular property, and applying all the receipts 


* of that property to the charity. 


His judgment, so construed, does not throw suspicion upon the 
accounts. As to the High Court, the learned Judges say :— 


"It appears from the accounts that the income from theamuttah 
was utilised for the expenses of the choultry trom the date of its 
opening. ‘The evidence shows that there was a dedication of the 
income from the muttah for the purpose of the upkeep of the 
choultry."' 

Much of this paragraph, as already observed, is founded on a 
mistake ; but be this as it may, their judgment is consistent with a 
view thatthe profits ‘of the usufructuary mortgage were not all 
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applied to charity ; but merely that they were treated as the purse Civ. 
from which the expenses of the charity were met. 1945 


This being so, the accounts and the evidence of the clerk really ABE BE 
conclude the matter, and their Lordships must hold that there- was ^ Gano 
no dedication of the Chegondapalli mortgage by any act imter vivos, ^ REDDJ 
and that the view of the Subordinate Judge was right; and their j| ^... 
Lordships will humbly advise His Majesty that the appeal should - Tawar 
be allowed, and the judgment of the Subordinate Judge restored REDDI 


with the costs here and below.. 2s 
] Appeal allowed. Phillimere. 


Douglas Grant and Dold.—Solicitors for the appellant. 


— 








NIAMAT RAI AND OTHERS (Plaintiffs) SIVIL 

- : versus ` f 1937 
DIN DAYAL AND OTHERS (Defendants) *  —_ March, 11. 
Hindu Law—Joint famtly trade or business—Pomers of manager (0 VISCOUNT 
borrow money for— Líabslity of minors. DUNEDIN, 


Where members of a joint Hindu family, some of whom are SALVESEN, 


minors, succeed to a business carried on with joint family funds SIR JOHN 
for the benefit of the joint family, the properties of the joint WALLIS. 
family, both movable and immovable, including the shares of 
minor members of the family, are liable for debts incurred in 
carrying on the business, and itis within the power of the 
managing memberina proper case to mortgage or sell immovable 
as well as the movable property to raise money not only for the 
payment of debts, but also for the purpose of carrying on the 
‘business. Where a joint family business has resulted in a loss, 
itis for the manager to decide whether it would be better to 
raise more money to put into the business, or to close it down, 
and a lender or purchaser 18 not bound to inquire into or prove 
the reasonableness or soundness of the managw's decision and 
action. - _ ! 
Where property was sold by the manager of a joint Hindu 
family for Rs. 43,500 to satisfy pre-existing debts to the amount , 
of Rs. 38,000, Àe/d, that the sale should be supported even though 
the purchaser failed to prove how the balance of the sale-consi- 
deration had been applied. Sri Krishna Das v. Nathu Ram, ante 


p. 8o. 
APPEAL from a decree ofthe High Court of Judicature at 
Lahore. 
B. Dube, for the appellants . 
L. deGruyther, K. C. and W. W. Wallach, for the respondents. e 
* P, C. A. No. 60 of 1926 * 
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The following judgment was delivered by n 

Sır JOHN WALLIS.— This is an appeal from a decree of the 
High Court at Lahore reversing the decree of the District Judge 
of Ferozepore in Suit No. 40 of 1915, which was brought on behalf 


' of Din Dayal and Bansari Basil, who were minors, to recover certain 


lands, the property ofthe joint family, which had been sold by 
Lachhman Das, the managing member of the family, to defendants 
2to 6, under a sale-deed dated the rst January, 1913. Lachhman 
Das was made the first defendant, and Mussamat Dhani, the mother 
of the minor plaintiffs, who had joined in executing the sale-deed, was 
also impleaded as the seventh defendant. The suit was instituted 
by Dal Chand, the minors’ brother-in-law, as their next friend. 
He stated to the Court that he had brought it at the instance of 
the elder minor, who shortly afterwarda attained majority, and was 
brought on the record as the first plaintiff and next friend of the 
minor second plaintiff. The plaint alleged that the sale had been 
made fora nominal sum of Rs. 43,500, that Lachhman Das, the 
first defendant, had not received the whole of the consideration, 
and that the sale was made without legal necessity and was not for 
the benefit of the minors. The price, Rs. 43,500, was shown to 
have been a very favourable one, and the District Judge found that 
it had been paid in full and that the sale was justified by necessity, 
as the family debts amounted to Rs. 38,400. This was the onl 
question argued on the appeal to the High Court, who accepting 
the contention of the appellants’ family counsel that at the time 
of sale the family debts were not shown to have exceeded some 
Ra. 22,000 or Rs. 23,000, held that the sale was made without legal 
necessity, and reversed the decree of the District Judge and decreed 
the suit without making ita condition that the plaintiffs should 
refund that portion of the consideration which was applied in the 
discharge of debts binding on the joint family. 

A petition was presented for review of judgment, and in their 
order dismissing it the learned Judges observed that there was 
admittedly an arithmetical error in the body of the judgment, as 
the finding of the Court was that the debts binding on the family 
were not showu to have exceeded Rs. 30,000 (not Ra. 22,000 or 
Rs. 23,000), so that the sale was unnecessary so far as Rs. 12,600 
were concerned. As regards the omission to direct the repayment 
of the Rs. 30,900, the learned Judges observed that it had been 
admitted by the respondents' counselat the hearing of the appeal 
that they were not entitled to insist on this, and that in thege cir- 
cumstances the judgment, though bearing hardly on the petitioners, 
could not be remedied by review, but only by appeal. 

The onus was, of course, on the defendants to show that the sale 
was justified, but it must be borne in mind that in this case the first 
defendant, Lachhman Das, and the minor plaintiffs were the mem- 
bers of a joint family who had succeeded to what is known as a 
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joint family business—that is to say, a business carried on with 
joint family funds for the benefit of the joint family, that the pro- 
perties of the joint family, both movable and immovable, including 
the shares of minor members of the family, are liable for debts 
incurred in carrying on the business, and that it is within the 
powers of the managing member in a proper case to sell immov- 
able as well as the movable property for the purpose of discharging 
such debts or enabling the business to be carried on. 


The sale-deed of the 1st January, 1913, contains a recital that 
it was necessary that the suit lands should be sold for trade busineas 
and payment of debt, and also a covenant by Lachhman Das, the 
managing member, and Mussammat Dhani, the mother and natural 
guardian of tbe minor plaintiffs, to indemnify the vendors in full 
should they suffer loss by reason of the minors putting forward a 
claim after attaining majority. The learned Judges of the High Court 
appear to bave regarded the insertion of this clause as a suspicious 
circumstance; but, in their Lordships’ opinion, experiencein this class 
of cases shows that it may have been no more than a reasonable pre- 
caution against the undoubted riak that the vendors who were majors 
might afterwards make common cause with the vendors who were 
minors and endeavour by sufpressio veri and suggestio falsi to get 
the sale set aside. This, indeed, is precisely what has happened in 
the present case, where Lachhman Das,the managing member of 
the plaintiffs’ family, and the actual vendor, whom the defendants 
were under the necessity of calling to prove their case, sought to go 
behind his statement in the saledeed thatit was necessary to sell 
the property for trade business and payment of debts, and gave 
evidence that the joint family business had come toan end before 
the date of the sale, that the debts which were discharged out of 
the sale proceeds were largely fictitious or incurred in speculative 
transactions of his own, and that there was no sufficient pressure 
of creditors to justify the sale. 


These contentions were supported by very worthless evidence 
and were rightly rejected by the District Judge, who proceeded 
to deal with the items which the first defendant deposed to in 
his evidence tbat he had paid on the znd and 3rd January, 1913, 
after the receipt of the consideration money. Of these items, the 
District Judge found that Rs. 38,400 were proved to have been 
paid in discharge of debts owing at the date of the sale, and that 
a further sum of Rs. 5,110 out of the sale proceeds had been 
invest#d in the business, and on these findings he rightly upheld 
the aale. 

* On appeal, a distinction, to which their Lordships will refer 
later, was taken between debts owing when the sale was negotiated 
and debts incurred subsequently but before the execution of the 
sale-deed ; and the learned Judges came to the conclusion that 
debts due at the date of negotiation should alone be taken into 
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account, and on the admission of the appellants’ counsel they 
found that`these debts were not shown to have exceeded some 
Rs. 22,000 or Rs. 23,000, a figure which, as already stated, they 
raised on review to Rs. 30,900, which was Rs 12,600 less than the 
amount of the purchase money. This figure of Rs. 30,900 included 
two debts, items 1: and 2 in the District Judge’s judgment, which 
had been incurred subsequent to the date of negotiation in discharge 
of earlier debts; and as regards items 4 and 5, which the learned 
Judges disallowed, Mr. Dube has called attention to the evidence 
that Rs. 2,500 in item 4 was borrowed to pay a previous debt, and 
that, as found by the District Judges, the two hundis, each 
Rs. 2,500, were given in renewal of previous hundis, thus showing 
that the whole of the Rs. 38,400 allowed by the District Judge had 
been applied in discharge of liabilities existing at the time when 
the sale was hegotiated. It was also proved that out of the balance 
of the purchase money, Rs 5,000 odd, Rs. 4,100 were lent to 
another firm in the ordinary course of business and subsequently 
repaid. It appears from «he judgment of the learned Judges of 
the High Court that if they had been satisfied that the whole of the 
Rs. 38,400 paid out of the sale proceeds was paid m discharge of 
debts incurred before the negotiation of sale, they would have been 
of opinion that the sale ought to have been upheld. With this 
conclusion their Lordships agree, but they are of opinion that 
undue importance was attached by the learned Judges to the ques- 
tion whether some of the payments were made in discharge of 
debts incurred in the interval between the negotiation of the sale 
and the execution of the saledeed. Even if there had been no 
joint family business, proof that the property had been sold for 
Rs. 43,500 to satisfy pre-existing debts to the amount of Rs. 38,000 
would have been enough to support the sale without showing how 
the balance had been applied, as held by their Lordships in the 
recent case of Sri Krishn Das and others v. Nathu Ram (1). 


Where there is a joint family business, the manager, as already 
pointed out, has authority to raise money not only for the payment 
of debt, but alsd for the purpose of carrying cn the business. The 
learned Judges of the High Court were of opinion that, as in this 
case the business had recently resulted in loss, the managing 
member was not justified in putting more money into it, and that 
in any case he should have raised money by mortgage instead of 
by sale. As regards the latter question, it is not clear that borrowing, 
probably at a high rate of interest, would have been more beneficial 
than sale. In any case, this was a question for the manager to 
decide. It was equally a question for the manager whether it would 
be better to raise more money or to close down the business, and it 
would, in their Lordships' opinion, be unreasonable to require a 
lender or purchaser to go into questions of this kind, as to which 

(4) 54 I. A., 79, ante p. 8c. 


` 
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he would rarely be ina position to form a sound opinion. In the CIVIL 
present case the decision to raise more money would seem to have 
been a wise one, as the business afterwards earned profits with GE 

which more lands were purchased. NIAMAT RAI 


b 
That, however, is immaterial. In their Lordships’ opinion it DIN DAYAL 

is established that the money realised by the sale was required for =. Jes 
the purpose of paying the debts and carrying on the business, and Wallis. 
that the sale was therefore justified. Their Lordships are there- 

fore of opinion that the appeal should be allowed and the decree of 

the District Judge restored, and that the respondents should pay 

the costs in the Courts below and of this appeal; and they will 

humbly advise His Majesty accordingly. 





Appeal allowed. 
T. L. Wilson & Co.—Solicitors for the appellants 
Ranken Ford & Chester. —Solicitors for the respondents. 
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DEO NARAIN SINGH (Plaintiff) CIVIL 
VETSHS 1927 
AJODHIYA PRASAD AND OTHERS (Defendants) .* March, 1. 


Agra Preemption Act, sections 19 dad 20—Sale-deed executed by Hinds LINDSAY J. 
widow and reversioner — Suit for pre-emption of, by co-sharer— Gift by SULAIMAN, J. 
widow, im favour of vendes, after institution of — Effect! of — Term 
" indefeasible" as used in section 20—Interpretation of. 

After the plaintiff, who was a co-sharer, had instituted a suit 
(or pre-emption in 1espect of a sale-deed executed by a Hindu 
widow jointly with her reversioner, the vendees obtained from 
the widow alone a deed of gift. Thereupon the plaintiff filed 
another suit challenging this transaction which the lower courts 
subsequently found to be a gift and not a sale but, the interest 
acquired by the vendees under this gift was held not fo be in- 
defeasible. Plaintiff’s suit ior preemption was, however, 
dismissed. Held, that the first suit to preempt the sale must be 
decreed, but the second suit must be dismissed as the gift was 
not pre-emptible although the vendees could not make them- 

eselves out to be co-sharers as they were claiming under a ttans- 
action of gift carried out by a Hindu widow—a transaction which 
did not confer an indefeasible interest. 

Naurang Rai v. Ram Sumer Rar, A. I. R., [1926] All., 680, 
referred to. 

The term “indefeasibie’’ -as used in section 20 of the Pre- 
emption Act should not be interpreted in the restricted sense, +. e., ° 

* S. A. Nos. 1712 and 1733 of 1935. 
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Lindsay, J: 
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‘an interest which cannot be defeated by a'suit for pre-emption. 
The Act contemplates that a vendee cannot acquire the status 
of a cosharer unless the interest he acquires before the date of 
the decree is “indefeasıble”. 
SECOND APPEAL from a decree of MAULVI S. M. SAIDUDDIN, 
Additional Subordinate Judge of Allababad, confirming a decree of 
Basu Brij MOHAN LAL, Munsif of East Allahabad. 


Janaki Prasad, for the appellant. 
Haribans Sakat, for the respondents. 
The judgment of the Court was delivered by 


Linpsay, J.—These appeals arise out of two suits for pre- 
emption brought in the following circumstances:— On the ist of 
May, 1923 Mysammat Abharaji joined with one Ajudhia, her re- 
versioner, in executing a sale-deed in favour of the defendants 
Nos. 2 to 4 and the predecessors of the defendants Nos. 3 to 7. 
The consideration shown in the sale-deed is a sum of Rs. 100. A 
suit to pre-empt the sale wa8 brought by one Deo Narain Singh who 
alleged that the real consideration was only Rs. 25. He sought pre- 
emption of the sale on payment of this sum. 


After this suit had been instituted the defendant-vendees obtain- 
ed from Musammat Abharaji alone a deed which purported to be a 
deed of gift, the value of the property being expressed to be Rs 400. 
The plaintiff Deo Narain Singh instituted another suit to challenge 
this transaction. He alleged, in the first place, that it wasa 
fictitious transaction entered mto for the purpose of defeating his 
right of preemption in the other suit. He claimed in the alter- 
native that, if the transaction was a real transaction, it was a 
transaction of sale and not of gift. 


The trial court found that the transaction was a gift and not a 
sale and on this finding it dismissed the suit for pre-emption 
of the sale This finding has been confirmed in appeal by the 
lower appellate court. The point which is raised here in second 
appeal in both cases is that the plaintiff's right to claim pre-emption 
had not been defeated by reason of the transaction which was found 
by both courts tô be a gift, and the ground taken is that the interest 
which was transferred by the deed of gift was notan indefeasible 
interest. In this connection section 20 of the Preemption Act is 
referred to. 


The question then is whether by reason of this deed of gift, the 
plaintiff, at the date on which the decree in the suit for pre emption 
came to be passed, had a subsisting right of pre-emption (section 
19). This right to preempt, asat the date of the sale and the 
date of the suit, was based upon his statusas acosharer. That 

right, however, would disappear if before the decree was passed 
* the vendees could set up an equal status as co-sharers in virtue of 
the interest acquired by'them under the gitt made in their favour 
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by Mugammat Abharaji. 


The argument is that the vendees are not entitled to claim as 
co-sharers under the gift because the interest they have taken is not 
indefeasible. It certainly is not an indefeasible interest in the 
ordinary acceptation of that term and we are not prepared to hold 
that the term as used in section 20 of the Act has the restricted 
meaning sought to be attributed to itin argument, namely, an in- 
terest which cannot be defeated by a suit for preemption. There 
appears to be nothing in the language of the Act to indicate that 
the word "indefeasible' is used in this limited sense. It is true that 
this word is not to be found in section 19, but if a subsisting right 
of pre-emption can be defeated before decree by a vendee becoming 
a cosharer and thus raising himself to the same level as the.pre- 
emptor there seems to be no reason why the process by which the 
vendee attains this position should be different in the cases provided 
for by sections 19 and 20 respectively. If section 20 is held to 
apply to transactions prior to the date of suit why should it be 
necessary for a vendée to acquire under "this section an ‘indefeasible’ 
interest, and not under section 19? It is the acquisition of the 
indefeasible interest which bars the suit under section 20. Could the 
acquisition of a lesser interest before the date of the decree prevent 
the passing of a decree because a subsisting right of pre-emption had 
been lost thereby ?. There seems to be not good reason for such a 
distinction. It would seem therefore that the Act contemplates thata 
vendee cannot acquire the status of a co-sharer unless the interest he 
acquires before the date of the decree is "indefeasible". In the present 
case the vendees cannot make themselves out to be co-sharers for 
they are claiming under a transaction of gift carried out by a Hindu 


widow, a transaction which may be defeated by the suit of the. 


reversioner .Ajudhia who, in the course of the present suit, has 
declared his, intention not to be bound by the widow’s act. 


And it is further to be observed that even if it be assumed that 
the question as to whether this gift is binding upon the reversioner 
could be tried in the suits which were before the lower courts, there 
has been no decision that the gift is binding. As matters stand, 
therefore, the vendees have no indefeasible interest which entitles 
them to say that they are co-sharers equally with the plaintiff with 
as good a right to retain the property sold to them as the plaintiff 
has to take it 


The question is certainly not free from difficulty. It may be 
that the intention of the Legislature was that the word “indefeasible” 
should be used in the narrower sense suggested above, but all we 
can say 18 that if such was the intention it is not carried out in the 
language of the Actas it stands. We may mention that in the 


course of the argument we were referred toa case decided bya e 


Bench of this Court under Order 41, rule br of the Code of Civil 
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Procedure, Naurang Rai v. Ram Sumer Rai ('). That was a 
case in which a widow had made a transfer. A suit for pre-emption 
was brought during her life-time and it was held that the interest 
acquired from her would, while she remained alive, at any rate, 
entitle the transferee to defeat a claim for pre-emption. 


In the case with which we are dealing here the widow died 
while the suit for pre-emption was pending and the reversioner has 
succeeded to the estate. 


The result therefore is that S. A. No. 1722 of 1925 must be 
allowed. It arises out of the suit brought to preempt the sale. We 
note here that the court of first instance found that the consideration 
for the sale was a sum of-Rs. 100 and not Rs. 25 as pleaded by the 
plaintiff. The lower appellate court has not come to any finding 
on this point,but the evidence is clearly in favour of the vendees 
and moreover the point is not pressed before us. We therefore 
allow S. A. No. 1722 0f 1925 and give the plaintiff a decree for 
pre-emption on payment into court of a sum of Rs. 100 within six 
weeks from the date of this Court's decree. If the money is 
deposited within the time limited the plaintiff's claim will be decreed 
with costs in all courts If the plaintiff fails to deposit the money 
within the time allowed then the suit will stand dismissed with costs 
in all courts. 


As to S.A No. 1723 of 1925 on the finding of the court below 
that the transaction was a gift, it follows that it was not pre-emptible, 
and although we have found in the plaintiff's favour that the deed 
of gift does not confer an indefeasible interest upon the donees 
nevertheless this appeal must stand dismissed, but without any 
order as to costs. 

(1) [1926] A I. R. AlL, 680. 





TE] SINGH AND ANOTHER (Defendants) 
VEISHS 
GHASI RAM AND OTHERS (Pésintiffs) .* 


CrpiJ. Procedure Code, Schedule TI, Paragraphs 75 and 16 (2) —4Aréitra- 
fion — Reference made without consent of all the parties—Award, decree 
based om-—Appeal, when competent—J/urisdichorn—Revision under 
section IIS. 

! A Court referring a matter to arbitration at the request of only 
some of the parties is acting beyond the jurisdiction allowed by 
second schedule of the Civil Procedure Code, and a decree 
passed in the terms of an award based on such a reference is a 
decree passed without jurisdiction and is liable to revision under 
section 115 of the Civil Procedure Code. 

Per Ashworth, J., (Mukeiji, J., leaving the question undecided).— 
No appeal lies from such a decree. 
**F, A, No. 248 of 1924 
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Paragraph 1g of the second schedule does not apply to an 
awaid which has been made upon a reference which the Court 
had no jurisdiction to make. : 


'The second clause of Paragraph 16 is to be construed to mean 


CIVIL 


1937 


TEJ SINGE 


that once there is an award a decree based thereon cannot be GHASI RAM 


questioned in appeal except 1n so far as it isin excess ofor is not 
in accordance with the award. 


Gopal v. Baiynath, 24 A. L. J. R., 235, Turs Ram v. Basdeo, 
24 à. L. J. R., 705 and “Adeo Singh v. Melhu Singh, I. L. R., 49 
All., 178, referred to. 


FIRST APPEAL from a decreé of Basu Kasur NATH, Sub- 
ordinate Judge of Bulandshahr. : 


Panna Lai, for the appellants. 
P N. Sapra, for the respondents. : 
The following judgments were delivered :— 


ASHWORTH, J.—This is an appeal by two persons against whom 
a decree has been given according to an arbitration award. One of the 


appellants was no party to the application for reference. After the . 


award was made by the arbitrators he filed an objection to it on this 
ground. That objection was rejected by the trial Judge on the ground 
that he had been absent up to the time when theaward was given. 1t 
is argued that paragraph 16 (2) of the second schedule to the Civil 
Procedure Code debars him from setting up as a ground of appeal 
the fact that he was no party to the reference. Paragraph 16 states 
that where a court sees no cause to remit an award and no application 
has been made to set aside the award or the court has refused such 
application the court shall, after the time for making such application, 
proceed to pronounce the judgment according tothe award. Sub- 
clause (2) of that paragraph provides that upon the judgment so 
pronounced, a decree shall follow and no appeal shall lie from such 
decree except in ao far as the decree is in excess of or not in accord- 
ance with the award. Iam prepared to hold in this case that the court 
had no jurisdiction to refer the subject-matter of the suit to arbitration 
without the consent of all the parties and 1 am further prepared 
to hold that paragraph 15 of the schedule does not apply to an award 
which has been made upon a reference, to make which the court 
had no jurisdiction. I construe the second clause of paragraph 16 
to mean that once there is an award, a decree based thereon cannot 
be questioned in appeal except in so far as itis in excess of or 
is not*in accordance with the award. It is another question, how- 
ever, whether such a decree is liable to revision under section 115 
of the Civil Procedure Code. Where no appeal lies except on 
grounds which are not available in any particular case, it appears 
to me that it-may be said that in that case no appeal lies 


Consequently revision under section 115 is permissible where the e 
jurisdiction of the court passing the decrees is called in question ` 


Ashton) th, J. 


1937 
TEJ SINGH 
fa 
GHASI RAM 


Ashwarth, J. 


Mukeryt, J. 
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as is the case here. There is abundant authority for holding that 
a court referring a matter to arbitration at the request of some only 
of the parties is acting beyond the jurisdiction allowed by schedule 
2 of the Civil Procedure Code Consequently although I hold 
that no appeal lies I bold that we are entitled to deal with the first 
objection taken in this memorandum of appeel by way of revision. 
It is an established practice that this Court can treat a memorandum 
of appeal as. an application for revision when no appeal lies. 
Taking this view I would set aside the decree of the lower court 
as a decree passed without jurisdiction and direct the court to set 
aside the award and proceed to try the suit in accordance with 
law. I would make the costs abide the result. 


MUKERJI J.—I agree that the suit must me remanded for 
disposal on .the^ merits. In view of the fact that I- agree 
with my learned brother that we have jurisdiction to take up 
the matter in revision, I prefer not to decide whether an appeal 
would lie. See Gopal v. Baifnath (^). My opinion on the question 
of appeal will be found reported in Tursi Ram v. Basdeo (*) 
and Sahkdeo Singh v. Melhu Singh (*) Those cases, how- 
ever, do not cover the circumstances of the present case. 
It is a matter for serious consideration whether an award to be 
binding and to be one from which no appeal would lie, should not 
be based on a genuine reference. I do not quite see how a party, 
who never agreed to refer his dispute to arbitration, can be estopp- 
ed from appealing on the ground that he was no party to the 
reference As already stated, I do not propose to offer any decided 
opinion on that point in the present case. 


There can be no doubt that Sheo Ram Singh was an interested 
party in the subject matter of the suit for partition. He was 
admittedly a member of a joint Hindu family. and had a share. 
In the circumstances his mere absence cennot make him a party 
not interested in the subject-matter of reference. The reference 
therefore without his concurrence was invalid and the award cannot 
be sustained. The matter must be taken up in revision, if not in 
appeal. 

By THE Court.—We dismiss the appeal but taking up the 
matter in revision, set aside the decree of the court below and 
remand the suit to it with the direction that the award should be 
put aside and the suit should be proceeded with in accordance with 
law. Costs here and hitherto will abide the result. 

Appeal dismissed but matter taken 
up in reviston. Case remanded. 


(1) . [1926] 24 A. L. J. R., 235. 
(3) a4AL J R,705 (3) [1927] I. L. R., 49 All., 178. 


VOL. Xxv] HIGH COURT 609 


DEBI DAS (Defendant) emi. 
i Versus . 1937 
MAHARAJ RUP CHAND alias RUP RAM (Z/aisiiff).* April, 35. 


^ Coil Procedure Code (Act V of 1908), Order 21, rules 58—63-~App-  waisn } 
cability of — Attachment of mortgaged property—Mortgagee’s application ASHWORTH, 
that property be sold subject to mortgage—Limstation Act (1X of 1908), J. 
section LI — Interpretation, headings prefixing sections—Relevancy of, 
for purposes of. 

Order 21 rule 61 of the Civil Procedure Code allows a party 
holding a mortgage on attached property to object to the 
attachment on the ground that it should be continued subject to 
his mortgage. If such an objection is overruled 6n the ground 
that no mortgage is proved to exist, this amounts to an order 
which attracts the provisions of rule 63 and requires the objector 
to institute a suit within one year if he wishes to contest the , 
decision that no mortgage exists. Otherwise such decision is 
final. Durga Prasad v. Mansa Ram, 1A. L. J. R, 531, dissented E 
from. Machi Raju Venkataratnam v. Vadrevu Ranganayakamma 
Zamindarini Garu, I. L. R., 41 Mad., 985, followed. 

The addition to the Civil Procedure Code of 1908 of certain 
headings to the rules in Order 21 which were not piesent-in the 
equivalent sections of the old Code make it clear (if it were not 
clear before) that a decision under rule 61 against the existence 
of a mortgage amounts to an order passed against an objector 
to attachment. Headings prefixing sections (unlike marginal 
headings), if contained in the Bill that received the assent of the 
legislature, are relevant where ihe meaning of any section is 
ambiguous. 

SECOND APPEAL from a decree of BABU AGHORNATH MUKERJI, 

Additional Sabordinate Judge of Bareilly, reversing a decree of 

. BABU LAKSHMI NARAIN RES Additional Munsif of Bareilly 
city. 


Indu Bhushan Banerji, for iHe appellant. : 
Uma Shanker Bajpai, for the respondents. 
The following judgments were delivered :— 


WALSH,J.—In my opinion this appeal must be allowed. I ^",,,, m 
wish to make it clear that Iam deciding this case and no other; ' 
but I find insuperable difficulty in getting over the terms of the 
order fn this case of the 11th of August, 1917 and the reasoning in 
the Madras case to which I am about to refer and the subsequent 
Madras authority which took the view which I take, in another case 
which came before them. We have not the application actually 
before us which was made by this mortgagee, but the facts are 
really not in dispute. There wasa mortgage: The mortgagee, * 

* 8. A. No. 349 of 1925. * 
77 
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therefore, had a right and interest in the property attached. 
There bad been an attachment and if the attachment was 
continued and the execution took its ordinary course, there would 


„necessarily be a sale. That is by practice, ky common experience 


and by ordinary business tonsiderations the proper time for the 
mortgagee to draw the attention of the court to the existence of 
his right or claim. It may well be that hə does not object to 
the attachment per se. It may be that he considers that he is 
adequately secured, but a finding after enquiry in favour of 
his mortgagee rights and a continuance of the attachment and 
an order for sale subject to the mortgage very much simplifies 
his position and his opportunity for enforcing his legal rights, 
and removes the risk of further litigation ; in addition an application 
for an order To the mortgagee where the property is said to be 
of less value the mortgage-deed, would probably result in the 
court holding its hand and refraining from the idle farce of selling 
what did not exist, namely, the debtor’s pecuniary interest or the 
market value of the equity of redemption. It seems to me, there- 
fore, that the Code.cantemplated and did its best to provide the 
most convenient and expeditious way of dealing with the mortgagee 
rights, where mortgaged property has been aftached, and, the neces- 
sary corollary to rule 58 of Order 21, whick certainly treats the 
claim or objection as though it were made to the attachment in toto, 
are rules 62 and 63 which direct what the court shall do when a 


. question is raised as to the existence of the mortgage; and although 


the mortgagee may not desire to object to th2 attachment in toto or 
expect success, if he does so, he must in prder to raise his claim 
object to the attachment in some form or another and what the 
legislature contemplated no doubt was in rule 62 something of this 
kind, the court would say tothe mortgagee ' there is no real objec- 
tion so long as your right is protected” and the mortgagee would 
reply “ That is so, I have objected in order to obtain what I really 
want, namely, a direction from the court that the property be sold 
subject to my mortgage ", and as g necessary consequence rule 63 
provided what was to happen when the mortgagee failed to satisfy 
the court that there was any mortgagee righ: to be protected, and, 

therefore, it provided that where a claim or an objection is preferred, 
the party against whom an order is made may institute,a suit to 
éstablish the right which he claims to the property in dispute, but 
subject to the result of auch suit, if any, the order shall be conclu- 
sive. Itis idle to say that this’ is either dangerous or a summary 
method of disposing of the mortgage It is only summary ina 
provisional and temporary sense. The mortgagee’s rights of suit 
are preserved. It is only conclusive if he does not choose to assert 
them. One of the evils of usufructuary mortgages in these pro- 
vinces 13 that the mortgagees sleep on their r.ghts until the property 
is eaten up by interest and the ancestral property of the mortgagor 
leaves the family for ever, and it is obvious and the Privy Council 
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have, I think, emphasised the point that by these provisions the 
legislature intended to accelerate decision in execution cases and to 
screw up mortgagees to assert their rights and not to go to sleep. 
In this particular case the mortgagee failed to satisfy the court. 


What happened is sufficiently shown by the order which runs aa 
follows :— 


"The process-fee has been paid (but) the mortgage-deed has not 
been filed in spit of the time that was given twice. The appli- 
cant is also absent today. There is no such incumbrance given 
in the report of the Sub- Registrar. The application be disallowed 
in default of the applicant" 


The application was that of the mortgagee. He chose to stay 
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away to give the court no further assistance, although the court , 


appears to have been patient with him, and he seems to have 
deliberately refrained from providing the materials upon which 
alone the court could make an order in his favour, which he desired 
for protecting his mortgage. It may be that ‘he was badly advised. 
The court seems to think, if one may read between the lines, that 
the mortgage had no real existence even if the mortgagee had, but 
whether the mortgagee was blameworthy or foolish did not much 
matter, because by the article of the Limitation Act, with which 
we are now concerned, he had twelve months in which to bring 
his suit. 

Iam unable to hold that that is not an order against the mort- 
gagee. Iam unable to hold that he was not claiming property in 
the suit dealt with in the order. Article rr says that a suit 
contemplated by Order 21 rule 62 must be brought within twelve 
months of the date of the order when it is brought by a person 
against whom any of the following orders has been made and the 
orders referred to include orders under the Code of Civil Procedure 
on a claim preferred toor an objection made to the attachment of 
property attached in execution. I think this was a mortgagee’s 
claim preferred to the property and an objection made to the sale 
under the attachment without reference to the mortgagee rights, and 
that, therefore, the ordinary mortgagee’s time for suing of twelve 
years is cut down to one year. 


There seems to be a tendency between the High Courts to , 


differ on this question I say a tendency, because in Bombay and 
Allababad the other view was taken under the old Act No 
authority has been mentioned to us under the new Act In the 
case of Darga Prasad v. Mansa Ram(!) I donot understand 
why the court did not refer to the subsequent provision as to 
what is to happen if the order is made against the applicant. I 
prefer the view taken in Madras, and although it is desirable par 
ticularly in matters of procedure that one should be consistent, if 
possible, because no principle is at stake, if compelled to select® 
(0 [1994] 1 A. L. J, R., 531. 








dshwerth, J. 


sections 282 and 283, run as follows :— 
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between the two views in this case, I find it difficult to answer the 
arguments and difficult to understand the reasons given in the Madras 
case. The Full Bench case—Macki Raju Venkatarainam v. Vedrevs 
Rangonayakamma Zamindarini Garu(')—is not on all fours as 
regards the facts, but the reasoning is certainly applicable to this : 
case. Sir John Wallis, the Chief Justice, says that the general 
policy of these provisions of the Code, as explained by the Judicial 
Committee in Sardkari Lal v. Ambika Prasad (!), is to secure a 


-speedy settlement of questions of title raised at execution sales. 


Further on he says: “Where a claim or objection is preferred 
under rule 58 (formerly section 278) and the court rejects it under 
the proviso to that rule on the ground that it was designedly or 
unnecessarily delayed, the unsuccessful claimant or objector, in my 
opinion, clearly comes within the words “the party against whom the 
order is made", and that I think must be held to apply to any one in 
respect of whom an order has been made under Order 21 rule 63. The 
later case in Madras, reported in Lakshamanan Chetitar v. Para- 
sivan Pillai (*) , is clearly in point. A petition by a simple mortgagee 
of the properties belonging to the judgmentdebtor and attached in 
execution by the decree-holder, praying that the properties should be 
described in the sale proclamation as being subject to the simple 
mortgage in favour of the petitioner and sold subject to such mort- 
gage is & petition falling within the provisions of Order 21 rule 58 
of the Civil Procedure Code.. If it is dismissed after investigation 
or otherwise, the mortgagee is barred from suing after one year from 
the date of the order. In this case whatever may be said about 
other cases the absence of investigation was entirely due to the 
absence, what the Subordinate Judge calls, the default of the mort- 
gagee. I think, therefore, that this appeal must be allowed and that 
the suit must be held to be barred by Article 11. 


ASHWORTH, J.—It is contended by the appellant in this appeal 
that a decision by a court, that property is not subject to a mortgage, 
is to be deemed, under Order 21i rule 63 of the Civil Procedure 
Code, conclusive,against a person who has asked the court either 
not to sell certain property attached in execution of a decree against 
another person or only to sell the property as subject to his mort- 
gage, on the ground that such property is encumbered by a mortgage 
in his (the applicant's) favour. The question has to be decided by 
interpreting rules 58 to 63 inclusive of Order 21. Under the Civil 
Procedure Code of 1882, it had to be decided by interpreting sections 
278 to 283, inclusive, of that Code (hereinafter called old sections). 


Rules 62 and 63 of Order 21 which, in my opinion, for all 
purposes relevant to the present question, are identical with old 


(1) LL. R., 41 Mad. 985. 
in I. L, R., r5 Cal., 521 at 525 (P. C.).—Ed. 
(3 37 Mad. L. J. R., at 159. 
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“62. Where the court is satisfied that the property is subject CIVIL 
to a mortgage or charge in favour of some person not in possession, ants 
and thinks fit to continue the attachment, it may do so subject to — 
such mortgage or charge. E Das 

“63. Where a claim or an objection is preferred the party MAHARAJ 
against whom an order is made may institute a suit to establish the FUP CHAND 
right which he claims to the property in dispute, But, subject to the RAM 
result of such suit, if any, the order shall be conclusive." Gia ; 


There is a decision of this Court in 1904 reported in Durga 
Prasad v. Mansa Ram (*) which decided against the’ contention set 
up. This decision was based on the language of old section 282. 
Sir John Stanley and Sir William Burkitt held that an order under 
that section was merely an order to continue the attachment subject 
to the mortgage and not an adjudication that the moftgage existed, 
which adjudication they held to be a condition precedent for the use 
of the section and not an order under the section that could attract 
the provisions of old section 236 (rwle. 63 of the present Code). 
In my opinion this reasoning is open to objection. The expression 
“where the court is satisfied” appears to me to require, and to 
confer jurisdiction on, the court to come to a finding of fact as to the 
existence of the mortgage. Without such finding of fact, it can 
never be satisfied. Section 263, therefore, in effect provides for two 
' alternative and mutually exclusive orders. One is an order that as 
the mortgage exists, the attachment shall be continued subject to it, 
and the other is that mo morigage shall be deemed to exist. The 
latter order, no less than the former, is an order contemplated by 
rule 63 or old section 283. The question of the existence of a 
mortgage on the property attached may be raised before the court 
in two ways and at two stages. One stage is when the court has 
to prepare the order for sale by public auction. This is provided 
for in rule 66 of Order 21 which was formerly section 87 of the 
Code. There it is stated that the sale proclamation shall specify as 
fairly and accuraisly as possible any encumbrance to which the 
property is liable, after giving notice to the decrec-holder and the 
judgment-debtor. This plainly means that the court shall give effect 
to any enquiry made from these persons, and, if that enquiry leads 
it to believe that the property is subject to an encumbrance, it must 
notify the same. It seems to me the words “as fairly and accurately 
as possible" clearly indicate that this entry of an encumbrance in 
the sale proclamation cannot prejudice the rights of a third person. 
Theré is another stage when the matter of property being encum- 
bered can be raised, that is to say, during the ‘investigation of claims 
and objections’. Provision for such an objection is contained in rule 
62 of Order 21 (section 282 of the Civil Procedure Code). 

An objection that attached property is subject to a mortgage is 
in effect an objection that, inasmuch as the whole bundle of rights * 

(0 [1904] 1 A. L. J. RG 531. 


CIVIL 
1937 
DEBI Das 
v. 
MAHARAJ 
RUP CHAND 
alias RUP 
RAM 


Ashworth, J. 


614 ` , HIGH COURT [A. L. J. R. 


inherent in or attached to the property are not liable to attachment 
or gale in execution of the judgment-debtor’s decree, the property 
should either be released from attachment or the attachment of the 
property should only be continued subject to the mortgage. It is 
not necessary that the objector should ask for release of the property. 
It is sufficient that he should ask for the continuation of the attach- 


- ment being made subject to the mortgage. 


A strong argument in favour of this view is also to be derived 
from the context of rule 62. The rule comes in the middle of a 
block of rules, which are commenced by a heading prefixed to rule 58, 
namely, "Investigation of claims and objections". It is.now settled 
law that headings prefixed in the bill passed by the legislature bave“ 
the force of words used in the preamble of an Act and may be used 
as "a key to open the minds of the makers of the Act," and in this 
respect are unlike marginal headings, which have no force for the 
purpose of interpretation. A preamble cannot be used to control 
the enactment itself when it is expressed in clear and unam- 
biguous terms (set page "92 of Maxwell Statutes, 6th Edition). 
In the present case, however, we must hold that there is some 
ambiguity owing to the fact that there have been diyergent decisions 
on this matter by different High Courts in India. Once we give 
effect to the heading prefixed to rule 58 and to the heading suffixed 
to rule 63, it is clear that a matter adjudicated upon under the 
intermediate rule 61is a matter involved in the investigation of 
claims and objections. An adjudication of such claim or objection 
must be given effect to by an order and that order must be one 
contemplated by rule 63. It is common ground that if it is such an 
order, it will be absolute, unless a suit is brought within one year to 
contest it as provided by Article 11 of the Limitation Act. The 
decision in 1 A. L. J. R. was given under the Code of 1882. - That 
Code did not prefix section 278 (equivalent to rule 58) with any 
special heading as the present Code does. Moreover it did not 
terminate this block of sections dealing with claims and objections 
by insertion of a fresh heading after section 283 (equivalent to rule 
63). The cons&quence is that the argument based on the separ- 
ation by headings of this block of sectións was not available to the 
Judges who decided that case under the old Codé. For this reason 
I should be prepared to hold that that decision, even if correct, was 
no longer applicable. I have already held that it was not correct, 
because it failed to construe the opening words of section 282 as 
conferring by implication a duty on the court to settle the question, 
when raised, of the existence of a mortgage. For these two reasons 
Iam not disposed to follow that decision 

On the other hand I consider that the decision in Machi Rafu 
Veukataratnam v. Vadrevu Ranganayakamma Zamindarini Garu 
() contains cogent reasons for the view taken in that decision. It 

(1) BL R, 41 Mad, 985. 
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is true that that decision did hot consider the argument arising from 
the fact that under rule 58 a claim must be made to the property on 
the ground that such property was not liable to attachment, but I 
have already considered this argument. Indeed the words in rule 
58 “ on the ground that such property is not liable to attachment” 
must, in my opinion, have reference merely to a case where “an 
objection is made to an attachment " and not reference to a claim 
preferred to the property. In this view, any claim preferred to 
the property under rule 58 would be an objection liable to adjudi- 
cation by the court if such claim were inconsistent with the conti- 
nuation of an unqualified attachment, although consistent with a 
qualified attachment. 

For the above reasons I concur that this appeal should be allowed 
with costs. 7 


By THE CouR!I.—This appeal should be allowed and the suit 
dismissed with costs. 
i Appeal allowed. 
“~~ merry, 
KISHORE CHAND SHIB CHARAN LAL (Plaintiff) 
VETSHS 
B. B. AND C. L RAILWAY AND ANOTHER (Defendants) .* 


Railways Act, section 72 (2) (b)—Nete form of risk-mote H, under—Short 
delipery — Suit for damages—Railway adminisiration— When mot liable. 
-Where the plaintiffs sued the Railway Company for damages 
on the allegation that one of the bales consigned by them, had 
been cut in transit and a poition of the contents of the bale had 
been removed but there was no allegation that any pilferage from 
a package or packages had been pointed' out to the servants of 
the Railway administration on or before delivery excepting the 
fact that the claim of the plaintiffs hud been notified to the 
Railway Company some four months after delivery under section 
77 of the Railways Act, eld, that the Railway administration was 
not liable under cl. (4) of the proviso to risk-note form H and 
therefore the suit must fail. 

Cl. (4) deals with pilferage from a package of packages form- 
ing part of a consignment properly packed when such pilferage 
is pointed out to the servants of the Railway administration on 
or before delivery. 

Secretary of State for India tx Council v. U. P. Glass Works at 
Chandaust, 24 A. L. J. R., 697, referred to. i 

CrwiL REVISION from an order of F. RUSTOMJI ESQ., Judge 
of the Court of Small Causes at Bareilly. EN 
Sarkar Bakadur Johari, for the applicant. 
Ladli Prasad Zutshkt, for the opposite parties. 
The-following judgment was delivered by 
LINDSAY, J.— This is a plaintif's application under section 25 
* Civ. Rev. No. 24 of 1927". 
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of the Small Cause Courts Act. The suit was a suit to recover 
damages from the Railway systems for short delivery, the allegation 
being that one of a number of bales of cotton yarn had been cut 
and some bundles extracted. The Judge of the Small Cause Court 
has found on a preliminary issue that the defendant Railway 
companies were absolved from all liability by reason of the 
provisions of risk-note form H, which had been executed by the 
plaintiffs. In dismissing the claim he referred to a judgment of 
this Court in Secretary of State for India in Council v. U. P. 
Glass Works at Chandausi (*). In this case Mr. Justice Daniels 
gave a judicial interpretation of the contents of the new risk-note 
form H, with which we are concerned in this case, and relying upon 
that interpretation, the Judge of the court below held that the 
plaintiffs could not recover. The case which was before Daniels, J. 
was a case of non-delivery which would be covered by clause (a) of 
the proviso to risk-note form H. Inthe present case the plaintiffs 
could not set up any claim under this clause of the proviso, but 
it ia argued that themeaetid have, and did set up,a claim under 
clause (4). Clause (4) deals with pilferage from a package or 
packages forming part of a consignment properly packed when such 
pilferage is pointed out to the servants of the Railway administra- 
tion on or before delivery. I have examined the pleadings in 
this case and it is quite clear, as the Judge in the court below 
observes, that the plaintiffs founded no claim on clause (7) of this 
proviso. It is true, no doubt, that they asserted that one of the 
bales had been cut and that a portion of the contents of the bale 
had been removed, but it was necessary for them to allege much 
more than this in order to establish any case under clause (4) and in 
order to throw on the Railway administration the burden of produc- 
ing evidence to show how the consignment had been dealt with while 
it was within the administration’s control. .There is no allegation 
in the plaint that any pilferage from a package or packages was 
pointed out to the servants of the Railway administration on or 
before delivery. 

In the second paragraph of the plaint the short delivery was 
alleged and all that was stated was that the claim of the plaintiffs 
had been notified to the Railways some four months after under 
section 77 of the Railways Act. On those allegations there was 
before the court no case of a claim to hold the Railway administra- 
tion liable’ under clause (4) of the proviso. That being so, I think, 
the suit was, for this reason, bound to fail. I certainly would not 
allow the case to be re-tried now sa as to give these plainfiffs an 
opportunity of introducing evidence at this stage, evidence which it 
would probably be impossible for any court to accept. The applica- 
tion is therefore refused with costs. 

P oh Application refused. 
(1)e [1927] 24 A. L, J. R., 697. A 
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- SHEOBARAN SINGH (Plaintiff ) ervir 

' UT SUS 1927 
KULSUM-UN-NISSA AND OTHERS (Defendants) .* March, 4. 
Pre-emption—Sale by Official Assignee Subject to pre-emption—Eniry in yiacount 
wajib-ul-arz— Value of. DUNEDIN, 
The official assignee in bankruptcy takes the property of the SIR JOHN 


bankrupt exactly as it stood 1n his person, with all its advantages TAD SIR 


and all ıts burdens, and a co-sharer can enlorce his right of SANDERSON. 
pre-emption against the official assignee if the {atter sells the 
bankrupt’s property by private treaty. The Collector of Fattehpore 
v. Syud Yad Ali, x N. W. P, H.C. R., 88, approved. Unless 
the contrary is shown, a provision ina wajsb-wlars relating to 


pre-emption should be presumed amre er Ord of a custom. 
Judgment of CHAMIER, J.1n Aefuraji Dubai V. Pahlewan Bhagat, 
1. L. R, 33 All, 196, approved. Digambar Singh v. Ahmad Said 
Khan, Í. L. R., 37 All, 129, Balgobind v. Badri Prasad, so In. 
App., 196 and ‘Anant Singh v. Durga Ssngh, I. L.R., 32 All. , 363, 
referred to. 
APPEAL from an order of the High Court of Judicature at 
Allahabad. 
L. deGruyther, K. C. and B. Dube, for the appellant. 
A. M. Dunne, K. C. and W. W. Wallach, for the respondents. 
The following judgment was delivered by 


ViscouNT DuNEDIN.—In this case, pre-emption in a share in a Kuranit : 
village is claimed by a cosharer as against the buyer from the 
assignee in bankruptcy of another co-sharer.. The claim was decreed p 
by the Subordinate Judge, but his judgment was reversed and the 
case dismissed by the High Court of. Allahabad on appeal. 


There was another like suit by another co-sharer. . 


The circumstances are these. Rai Bahadur Shri Kishan Das 
was à co-sharer of the plaintiff and others in the village of Peotha 
Gokalpur. On the 26th September, 1913, he was declared insolvent . 
by the Bombay High Court, and all his property, including the 
share in question, was vested in the Official Assignee of Bombay. x lth 
The Official Assignee put up the property for sale at Aligarh by tow 
public auction on the 8th November, rg14. A bid was made but i 
was not accepted by the Offcial Assignee, and the salé was re- 
advertised for the 6th December, 1914. " A bid of Rs. 40,000 was 
made by one, Sheoraj Singh, and he was declared purchaser, subject 
to confirmation by the Official Assignee. On the next day the 
auctioneer received a private offer of a greater amount. The result 
P. C. A. No. 139 of 1924. 
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" h 
of the private offer was that the property was sold privately for Ra. 
41,000 toa puachaser, since dead, who is represented by the respon- 
dents. The plaintiff and appellant alleges that there was in this 
village a customary right of preemption among the co-sharers, and 
that be is entitled to have that right made good. It was objected 


- by the respondents that the appellant ought to bave exercised his 


right of pre-emption by bidding at the sale. There was a good 
deal of discussion as to whether the right of pre-emption was always 
open until a concluded sale, or whether the person in right of pre- 
emption, if he finds the property is going to be exposed to public sale, 
is bound to go there and bid. It is unnecessary to consider this 
matter for this reason, that it appears that what was put up at the 
auction was not the property pure and simple, but the property 
plus arrears eof rent all in one lot, so that the only sale of the 
property pure and simple was the private sale, of which, admittedly, 
the appellant had no notice 

The further defence twofold and consists of two parts: 
(1) A denial of nee pre-emption in the village; (2) an 
argument that if such pre-emption is assumed or proved, it does not 
operate against the purchaser at a sale from an Official Assignee in 
bankruptcy. 

As to the custom of preemption, the Subordinate Judge held 
this proved. The High Court did not enquire as to whether this 
was s0 or not; they decided in favour of the respondents in the 
second point on the assumption that the custom was proved. Before 
this Board, however, the respondents strongly urged no custom had 
been proved. 

Admittedly, the proof in favour of the custom is provided only 
(for oral testimony may be disregarded) by an entry in the wajtd- 
wl-ars of the village, which is as follows :— 


"'Wafb-w-ars, of mauza Piplot Gokulpur, pargana Koil, 
district Aligarh, prepared in 1280 Fasli. : 

B Paragraph 18.—As to the transfer of property and the right 
of pre-emption:— Each co-shater is entitled to transfer his pio- 
perty, but he should transfer it first to a co-sharer the descendant 
ol a common ancestor, and in case of refusal on his part to 
other cosharers in the village, and if they also do not take it, 
then to any one he may like. If there be any dispute between 
the transferrer and the person having a right of pre-emption as to 
the amount of price, then it will be decided with reference to the 
rate at which property is sold in the neighbouring villages?” 

‘The respondents argued that a wafid-w/-ars alone is not sufficient, 
and that the present entry does not actually mention custom, and 
may, therefore, refer to contract and not to custom. 


The weight to be given to entries in wajib-ul-arg has been con- 


` gidered on more than éne occasion by this Board. 


- 
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In the case of Digambar Singh v. Ahmad Said Khan) 
the custom of preemption was held good, and: it was laid 
down that a statement in the reafib-u-ars of a village that 
there is a custom of pre-emption, which ıs not in contravention 
of law, is good prima facte evidence of the custom, without cor- 
roborative evidence of instances in which it has been exercised 
And upon the entry in the Wafibul-arz alone, the custom was held 
proved. 


In the case of Balgodind v. Badri Prasad (*), though it was 
a case where it was sought actually to altes the law of inheritance, 
nevertheless, their Lordships said this :— 


" When it is not shown by reliable evidence that the settle- 
ment officer neglected to perform his duty or was misled in 
recording a custom, and it does not appear thatethe statement 
of the custom is ambiguous, the record in a Wafil-ul-ars of a 
custom is most valuable evidence of the custom, much more 
reliable evidence than subsequent oral evidence given alter a 
dispute as to the custom has arisen. 


They found the custom proved. 


The respondents appealed to the case of Anant Singh v. Durga 
Singh ('), where an alteration of the law of inheritance was held not 
proved, but the ra/io decidendi is clearly given in the judgment 
of the Board, where it is said : 

"Where, as here, from internal evidence it seems probable that 
the entries recorded connote the views of individuals as to the 
practice that they would wish to see prevailing rather than the 
ascertained fact of a well-established custom, the learned Judi- 
cial Commissioners properly attached weight to the fact that no 
evidence at all was forthcoming of any instance in which the 
alleged custom had been observed.” 


The respondents sought to say that the entry here was ambi- 
guous and to criticise it on the ground that it did not use the word 
* custom ” and therefore might be a record of either a contract or 
mere wish and intention. On this point their Lordships wish to 
refer to a very valuable judgment by, Chamier, J., in a full Bench 
judgment in the case of Retwraf: Dubain v. Paklwan Bhagat (*). 
He points out that the terms of the circulars show that the revenue 
authorities meant customs of preemption to be recorded in brief 
and general terms, and he- sums up the situation thus :— 


° ‘We have all of us seen Wajib-ul-arses which contain provi- 
sions which ought not to be in them. In some, no doubt, 
language may be [ound which shows clearly an attempt to create 
a right of preemption. In others, there is an obvious contract 
between the co-parceners for a right of pre-emption. But where 
the contrary is not shown, a provision in a Wafib-ul-ars relating 

(1) BAM I. L. R, 37 All, 129. (2) sol. A., 196. 

(3) [igro] I. L. R, 32 All, 363. (4) Rh911] I. L. R., 33 AlL, 196. 
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to pre-emption should be presumed to be the record of a custom, 
and this rule has been affirmed repeatedly by this Court.” 
Itis also to be kept in view that it is easier to hold established 
a custom, which, as here, only proves a well-recognised adjunct to 
the ordinary law, than it is where the law is said to be actually 


- altered, as, s.g., in the case of a change in the rule of succession. 


In the present case their Lordships have no doubt that the entry 
in the Wafib-wl-ars ig a record of a custom, and they hold the 
custom proved. 


Turning now to the;second point, which affords the ground of 
judgment in the High Court. Their raito decidewdi is really 
contained in a single sentence :— 

“Now, in the circumstances of the present case, this being the 
custom, ét i& clear that no co-sharer has sold his share at all. 

And again :— 

“ We find it impossible to hold the view that a village custem 
which refers onl a voluntary sale by one co-sharer of his 
property can pn apply to the case of an involuntary sale 
carried out against his wishes by a Court through a Collector 
or an Official Assignee, or anybody else.” 

With deference to the learned Judges, it seems to their Lord- 
ships that this overlooks one of the fundamental principles of all 
arrangements for the realisation and distribution ~of a bankrupt’s 
property. In every system of law the term may vary, but in all 
there is an official, be he called an assignee or trustee or any other 
name, and that official is by force of the statute invested in the 
bankrupt's property. But the property he takes is the property of 
the bankrupt exactly as it stood ın his person, with all its advan- 
‘tages and all its burdens. The working out of the view taken by 
the learned Judges would lead to curious results. After all, in a 
custom of pre-emption there is, so to speak, a debtor and creditor 
side :-the debtor side is the obligation of the holder of the share 
to offer it to a cosharer; the creditor side is the right of the 
cosharer to buy. The property, if fettered, would ‘be presumably 
somewhat less ‘valuable than if it were free. But if the view of 
the learned Judges were right, the bankruptcy of A would have 
the double effect of forfeiting something belonging to B and of 
rendering the property of A more valuable in the hands of his 
official assignee than it was in his own. 

It was:pointed out that a sale in execution of a decree trans 
-ferred the property free from a claim of preemption. The*reason 
is simple. The Code of Civil Procedure arranging for sale under a 
decree mentions and deals with rights of preemption and gives 
those who hold them certain rights. Now whenever a statute deals 
with certain rights it ia easy to conclude that it deala with the total 
ambit of those rights and leaves nothing standing outside the pro- 
visions of the statute.e An illustration of this doctrine may be 


In Preparation In Preparation 
[ With the permission of the Government of India] 


The Code of Civil Procedure, 1908 


(Act No. V of 1908) 


With up-to-date statutory amendments, additions and alterations introduced 
by the Allahabad High Court and other High Courts with appendices 


edited by 
K. N. Katju, M.A., LL.D., 
Advocate, High Court, Allahabad 


and . 


S. C. Das, M.A., LL.B., 
Vakil, High CotPrhllahabad 


An up-to-date and correct edition of the Code of Civil Procedure is 
a sine qua non to every practitioner in civil courts. One striking inno- 
vation in the Code of 1908 was its division into two main parts, of which 
the second part (i.¢., Orders), can be added to, altered and amended by 
High Courts. The High Courts have, oflate, made extensive use of their 
powers under section 122 of the Civil Procedure Code to introduce changes 
in Schedule I. The legislature has been no less busy in amending the 
Code, in accordance with the recommendations made by the Civil Justice 
Committee. 

In particular the Allahabad High Court has made during the last 
10 years considerable alterations and additions in Schedule I. The absence 
of an edition of the Civil Procedure Code embodying in the context 
guch additions and alterations causes great inconvenience to the members 
of the profession and the public at large. The editor of the Allahabad 
Law Journal has been often asked to arrange for the publication of such 
an edition. Permission to do so has now been specially obtained from the 
Goverament of India. It is proposed to incorporate al] the changes in- 
troduced by the Allahabad High Court in the body of the Code. Such 
new matter will be printed in italies and in the notes the nature of the 
change will be carefully pointed out. To add to the utility of the book, 
itis also proposed to give references to the more important cases 
decided during the last 10 years. Further in the appendices rules made 
by the other High Courts which in any way modify the code will be 
yeprodiced for sake of convenient comparative study of the Code. 

The book will be printed on good white paper, strongly bound in 
cloth, and will be available in October 1927. Blank leaves will be provided 
to enable subscribers to note subsequent amsniümenis. Price Hs. 4. 
Orders are bet registered. Only a limited number of copies will be 
available. To those who register their orders before 30th August. Price 
Ra. 3. Size of the book will be Crown 8 vo, about 400 pages. e 
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found in the case of Att. Gen. v. De Keysers Royal Hotel (). 
As an illustration of how there is no privilege of person may be 
taken the case ol. The Collector of Fattshpore v. Syud Yad Alt (*), 
where the Governmentas standing in right of a convict had to 
‘submit to the right of preemption. Just, therefore, as if the 
conveyance had been made to an individual, that individual would 
have had at once the disadvantage and the privilege of the custom 
of pre-emption, so the Official Assignee was in the same poition 
and could only sell what he got. 


Their Lordships will therefore humbly recommend His Majesty 
that the appeal should be allowed and the judgment of the Sub- 
ordinate Judge restored, the appellant to have his costs before this 
Board and in the Court below. 

Appeal allowed. 

‘Douglas Grant & Dold .—Solicitors for the appellant. 

Hy. S. L. Polak .—Solicitor for the respondents. 

Q) [1910] A. C., 508. (3) suy S. W. P. H. C. R, 88. 
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KALA CHAND BANERJEE (Plaintiffs) 
Versus 
JAGANNATH MARWARI AND ANOTHER (Defendant) * 


Provincial Insolvency Act (ITT of 1007), section 16, clauses 4 and 5— Secured 
ereditor— Equity of redemption——Receiver, vested in— Receiver necessary 
party to mortgage sutt—Not bound by decree passed in his absence— 
Receiver's application to be made party dismissed —No rea judicata— 
After-acquired property— Vesting of. 

An equity of redemption owned by an insolvent vests in his 
Receiver along with his other property, and the Receiver is a 
necessary party to a suit by the mortgagee to enforce the 
mortgage. Any arrangement entered into between the mortgagee 
and the insolvent mortgagor, and any decree passed in a suit 
between the morigagee and the mortgagor to which the Receiver 
was no paity is not binding on the Receiver and leaves the souy 
of redemption unaffected. ` 

The rule of »es judicata applies to parties to suits, and not tQ 
persons who endeavoured to become parties but were unsuccessful. 
Under section 16 (4) of the Provincial Insolvency Act (of 1907) 
property which devolves upon the jnsolvent after the date of an 

eorder of adjudication immediately vests in his Receiver, and he 
alone is entitled to deal with it. 


APPEAL from an order of the High Court of Judicature at Fort 
William in Bengal. 
A. M. Dunne, K. C. and E. B. Raikes, for the appellant. 
L. deGruyther, K. C. and B. Dube, for the respondents: 
* P, C. A. No. 3 of 1925. 
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The following judgment was delivered by 


LORD SALVESEN.— This is an appeal from the decision of the 
High Court of Judicature at Fort William in Bengal, dated the 25th 
November, 1924, by which the judgment of the Subordinate Judge 
of Asansolin Zillah Burdwan, dated the sth February, 1923, was 
reversed and the suit dismissed with costs. The appellant prays 
that the decision of the High Court should be reversed and that of 
the Subordinate Judge restored. 


The material facts are as follows :—The appellant is the Receiver 
ofthe estate of Amulya Krishna Bose, who was adjudicated an 
insolvent on the zrst February, t914, by the District Judge of 
Bankura who, by the same order, appointed a Receiver of Amulya's 
estate. Amulya was the son of Tara Prasanna Bose, who, in 
February, 1943, had executed a mortgage for the sum of Rs. 40,000 
in favour of the defendants over certain properties that belonged 
to him. He failed to pay the mortgage interest, and on the 11th 
January, 1913, the mortgggees instituted a suit for foreclosure of 
the mortgage. After some procedure to which it 18. unnecessary to 
refer, a Solenamah was executed by the mortgagor and mortgagees 
under which it was agreed that the time for payment of the 
mortgage debt should be extended on the undertaking of the 
mortgagor to pay the interest regularly every year within the month 
of Chaitra. Failing such payment the mortgagees were to be 
entitled to foreclose. This Solenamah (or deed of compromise) 
was filed by the mortgagees on the 6th March, 1915, but before any 
order was made the mortgagor, Tara Prasanna Bose, died on the 7th 
September. On his death it is matter of admission that the 
properties subject to the mortgage or the equity of redemption 
therein devolved by inheritance on the insolvent Amulya. 


By Act III, 1907, which contains the law applicable to the facts 


' of the case, it is provided, Section 16, Clause 4, as follows :—' All 


such property as may be acquired by or devolve on the insolvent 
after the date of an order of adjudication and before his discharge 
shall forthwith vest in the Court or Receiver and become divisi- 
ble among the creditors in accordance with tbe provisions of 
Sub-ection 2, Clause (a)." This provision is perfectly clear The 


. moment the inheritance devolved on the insolvent Amulya, who was 


still undischarged, it vested in the Receiver already appointed, and 
he alone was entitled to deal with the equity of redemption. The 
alternative in the section applicable to vesting in the Court was no 
doubt inserted to provide for the case of a Receiver not being 
appointed at the same time as the adjudication of insolvency was 
made and to foreclose an argument that vesting was suspended 
until the actual appointment of a Receiver. The difficulty suggested 
by Ghose, J., is thus entirely unsubstantial. The Court only acts 
through a Receiver, and any estate acquired by or devolving on 
an insolvent is vested*in him as from the date of acquisition or 


VOL. XXV] PRIVY COUNCIL 623 


devolution whatever the date of the Receiver's actual appointment. 


The mortgegor was of course a necessary party’ to the suit for 
foreclosure, Civil Procedure Code, Order XXXIV, Rule 1, and, as 
on his death his interest devolved on the Receiver in the insolvency 
of Amulya Krishna Bose, the plamtiffs became entitled to continue 
the suit by leave of the Court against the Receiver, Order 22, Rule 
10. Instead of adopting this procedure, they chose to transact 
with the insolvent exactly on the same footing as if he were still 
undivested, and obtained from him a ratification of the deed of 
compromise. Proceeding on this, as the interest stipulated had not 
been paid, they obtained a preliminary decree against him on the 
15th March, 1916, and notwitbstanding the subsequent intervention 
of the Receiver, to which reference is subsequently made in detail, 
a final decree was pronounced on the 31st August by which ‘Amulya 
was debarred from all right to redeem the mortgaged property. 

This procedure is said to be justified by the terms of Section 16 
(Clause 5) of the Act already referred to, which runs as follows :— 
“Nothing in this Section shall affecf*the power of any secured 
creditor to deal with the security in the same manner as he would 
have been entitled to realise or deal with it if this Section had not 
been passed.” The learned Judges of the High Court interpret 
this clause as inferring that the secured creditor is entitled to deal 
with the security as though there had been no vesting in the Court 
or the Receiver. Their Lordships are clearly of opinion that this 
construction of the clause cannot be supported. That the rights of 
the secured creditor over a property are not affected by the fact that 
the mortgagor or his heir bas been adjudicated an insolvent is, of 
course, plain, but that does notin the least imply that an action 
against him may proceed in the absence of the person to whom the 
equity of redemption has been assigned by the operation of law. The 
latter alone is entitled to transact in regard to it, and he and not the 
. insolvent, has the sole interest in the subject-matter of the suit. 

To him, therefore, must be given the opportunity of redeeming the 
' property. The contrary view would encourage collusive arrange- 
ments between the secured creditor and the insokent and might 
involve the sacrifice of valuable equities, of redemption which ought 
to be made available for the benefit of (he unsecured creditors of 
the insolvent with whose interests the Receiver is charged. On 
this point their Lordships are m entire accord with the opinion of 
the Subordinate Judge. 

The ratification by Amulya of the deed of compromise on which 
the decree against him- proceeded was therefore a nullity, and the 
whole proceedings by which he was made a party to the suit were 
equally ineffective to bind the equity of redemption vested in the 
Receiver. 
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however, strenuously maintained that the second ground, which is 
only expounded in the judgment of Ghose, J., was well founded. 
This is in effect a plea of res judicata, and is based on the interven- 
tion of the Receiver in the former suit: Having learned that the 
preliminary decree of the 15th March, 1916, had been passed against 
Amulya, he filed two petitions on the 11th and the 16th April, 
1916. In'these he contended that he and not Amulya should have 
been substituted for the deceased Tara Prasanna. He accordingly 
prayed that the Court should set aside the preliminary decree and 
make him a party in the suit as Receiver, and to try the suit in his 
presence. It is admitted that he was never made a party—obviously 
on the ground that the Subordinate Judge took the same erroneous 
view of his rights as the Judges of the High Court in the present 
case He was, however, heard on his petitions, and his objections 
to a final decree were repelled. In effect, therefore, it was urged 
that a decision had been given against him on the same argument 
which he has submitted here,and not merely so, but that he had 


` appealed to the High Cggt, who had found the appeal incom- 


petent—not specifically on the ground that he was not a party to 
the suit, but on a special ground, of the soundness of which their 
Lordships have no means of forming an opinion. All this, however, 
willnot avail the respondents The decree, which is pleaded as 
constituting res judicata, on the face of it bears that it was pro- 
nounced in a suit to which the appellant was not a party, and 
therefore does not come within the rule as to res judicata in Section 
11 of the Civil Procedure Code, which only applies to matters which 
were in issue in a former suit between the same parties The refusal 
to make the appellant a party to the suit cannot be treated as having 
the same effect as an order to the opposite effect, although it is 
plain enough from the judgments that if he had been made a party 
the result would have been tbe same in both the Courts in which 
he was heard on his petitions. It was suggested that the Receiver 
ought to have appealed from the decision of the , High Court to this 
Board, but whether such an appeal at the instance of a person who 
was not a party to the suit would have been entertained may well 
admit of doubt. "In any case the appellant who had done his best 
to be made a party to the suit and had failed, was quite entitled to 
proceed on the view that the decree agamst Amulya was not binding 
on him, and to take action in his own name to vindicate the equity 
of redemption as he has now done. 

Their Lordships accordingly will humbly advise His Mgjesty 
that the appeal be allowed, that the decision of the High Court 
be reversed, and that of the Subordinate Judge restored—the appel- 
lant to have his costs in the Courts in India and of this appeal. 


Appeal allowed. 
W. W. Box & Co.—Solicitors for the appellant. 


Ranken Ford & Chester —Solicitors for the respondents 
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SRIMATI NAYAN MUNJARI DASI Man) 
versus 
KHAGENDRA NATH DAS AND OTHERS (Dafosdanis)* 


- Landlord asd (enami— Lease, terms of—Tenants to hold on payment of 
prevailing rute—Lease perpetual so long as tenant willing to pay such 
rent. 


A compromise decree in a suit between a landlord and his 
tenant provided that for a tem of seven years the tenant was to 
pay a specified rent. On the expiry of seven years the tenant 
' shall possess and enjoy the said land on payment of the then 
proportionate reasonable ground rent". On his agreeing to do so 
the landlord " shall not Be able to settle the land with any other 
person", But if- the tenant refuses to pay such rent, he should 
surrender the land. Æeld, that the lease was binding so long as 
the tenant is content to pay the prevajjing rate of such land as 
such prevailing rate may be gathered from what is given for land 
in the neighbourhood. 


APPEAL from an order of the High Court of Judicature at Fort 
William in Bengal. 

Sir G. R. Lowndés, K. C. and E. B. Ratkes, for the appellant. 

J. M. Parikh, for the respondents. 

The following judgment was delivered by 

ViscOUNT DUNEDIN.—This suit is raised by the guardian of a 
female lunatic who is entitled to the property of certain lands at 
Howrah, against the occupying tenants thereof. The plaintiff alleged 
that the defendants, now respondents, were tenanta at will who had 
hitherto paid a rent of Rs. 7-8 per mensem. But a notice had been 
served on them to pay henceforth a rent at the rate of Ra. 3 per 
mensem per cottah. 

The land in extent is, roughly speaking, 22 cottahs, so that the 
rent demanded is Rs. 66, now alleged to be the prevailing rent of 
land in the neighbourhood. In the event of the defendants not 
sigmifying their willingness to do so, the plaintiff holds herself 
entitled to evict them. 

The plaintiff alleged that no answer had been given, and craved 
eviction, but alternatively, if eviction was not granted, then a decree 
declaring that the rent henceforth was to be Rs. 3-per mensem 
per cottah. 

The history of the terms of the tenancy are as follows :— 

In 1895 a suit had been instituted by the father of the defendants 
against the first plaintiff's deceased husband to have him ordained to 
execute a perpetual lease. This suit was compromised. The terms 

* P. C A. No. 109 of 1915. 
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of the compromise were that for the seven years from 1896—1903. 


the tenants should pay a rent of Rs. 4-6, and then it continued as 


follows :— 


That after the expiry of the afaresaid stipulated period ending 
in the month of Chaitra 1309 thirteen hundied and nine B.S, 
the plaintiff shall possess and enjoy the said land on payment of 
the then proportionate reasonable ground rent. On the plaintiff 
agreeing to pay proportionate ground rent of the said land, the 
defendant shall not be able to settle the said land with any other 
person; but if the plaintiff refuses to pay such rent, he shall 
amicably surrender such land, if be fails to do so, then the 
defendant shall be able to eject him fiom the said land, and the 
latter (the plaintiff) shall be bound to pay to the defendant such 
damages as he will suffer on account of breach of the said 
agreement. H 
In 1903 the rent was accordingly enhanced to Ra. 7-8, and that 
was the rent which was paid as at the date of this suit The posi- 
tion taken by the defendants, now respondents, in this suit was that 
the true meaning of this clause was to allow one increase only to be 
made, and that having been made in 1903 tho rent must thereafter 
continue at that figure in perpetuity. Alternatively, they denied 
that Rs. 3 per mensem per cottah was the prevailing rate in the 
neighbourhood. 


The case was tried in the Court of the Munsiff of Howrah. 
That Judge settled certain issues, of which three may be men- 
tioned :— 


What were the terms of the Solenamah in Title Suit No. 46 of 
1895 of the Court of the Second Subordinate Judge, Hooghly? 
Have the terms of the Solenamah been fulfilled by the defend- 
ants? If so, can the plaintiff claim any further enhancement of 
rent or ejectment? 

What is the nature of the tenancy of the defendants? Is it 
ejectable? 

To what relief, if any, is the plaintiff entitled? 

One witness on each side was examined. The witness for the 
plaintiff said that the prevailing rent for such land was Rs. 3 per 
mensem per cottah and that he had Collector’s papers to show this. 
No cross-examination was had as to these papers. 

The witness for the defence simply denied that this was the 
proper prevailing rate. 

The Munsiff held on the fourth issue that the true me&ning of 
the compromise was that the landlord could enhance the rent after 
the seven years up to the prevailing rent of neighbouring lands, and 
that if that was not paid, he could ask for ejectment, but he said he 
did not consider that there was any proof of what the prevailing rent 
was. Issue 5 had been settled by this answer to Issue 4 and on 
Issue 6 he dismissed the suit. 
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Appeal was taken to the District Judge at Howrah. His view 
of the compromise decree was that the tenant might ask for one 
seven-years term at an enhancement of rent, but that after that the 
tenancy was a tenancy at will. He accordingly allowed the appeal 
and decreed khas possession, f. ¢., he granted ejectment. 

A second appeal was then taken by the defendants to the High 
Court. That Court restored the judgment of the Munsiff, holding 
that the meaning of the compromise term was that so Jong as rent 
was paid at the prevailing rate, the tenants were entitled to hold. 
The question of the rate they dealt with by merely saying that the 
Munsiff had found that the rate of Rs 3 was not proved. 


Their Lordships are of opinion that the High Court has put the 
right construction on the compromise decree—that is to say, that the 
lease is binding so long as the tenants are content to pay the prevail- 
ing rent of such land as such prevailing rent may be gathered from 
what 18 given for land in the neighbourhood.  Théy could not, how- 
ever, come to the conclusion that the question of what the prevailing 
rent truly is has been satisfactorily dealt with The Munsiff was, 
they think, too peremptory in deciding that there was no evidence. 
The evidence of the plaintiff's witness was quite clear, and he said 
that he had Collector’s documents to show that what he was stating 
was true, and there was no cross-examination on the point. 

Their Lordships think it probable that the efforts of the pleaders 
were too much directed to the extreme position asserted on either 
side. 

The parties have shown themselves very reasonable and have 
consented to abide by the determination of a person to be appointed 
by the Court. 

Their Londships will, therefore, humbly advise His Majesty that 
the appeal should be allowed and the case remitted to the High Court 
for them to appoint an independent person to fix what is the prevail- 
ing rent in the neighbourhood and report, and on that report being 
received the High Court will pronounce a decree accordingly—that 
is to say, if the defendants are willing to pay they shall continue as 
tenants, but if not, eviction shall be granted. No parties shall have 
costs either before the Board or in the Courts below, and any costs 
already paid must be returned. 

2 Appeal allowed. 

Watkins and Hunter —Solicitora for the appellant. 


Downer and Johnson.—Solicitors for the respondents. 
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civi SRI PROTAP CHANDRA DEO DHABAL’DEB (Defendant), 


1927 Versus 
— RAJA JAGADISH CHANDRA DEO DHABAL DEB 
Mey, 3. (Plaintiff) * 
VISCOUNT Hindu Law—Jmpartible estate—Alienable by will. 
DUNEDIN, In the absence of a family or local custom restricting aliena- 
PHILLIMORE tion an impartible Raj is alienable by will. 
dd Sartaj Kuari v. Deo Raj Kuari, 1 L. R., 10 All, 272, (P. CJ) 
TON OF and Fenkata Surya Mahipati v. Court of Wards, I. L. R., a2 Mad., 
en JOHN 383 (P. CJ), plowed. 
WALLIS, SIR CONSOLIDATED APPEALS from an order of the High Court 


ERE of Judicature’at FORT WILLIAM in Bengal. 
` A. M. Dunne, K. C, Sir G. R. Lowndes, K. C. and S. Hyam, 


for the appellant. 
L. deGruyther, K. C. id B. Dube, for the respòndent. 


The following judgment was delivered by 


Lord LoRD WARRINGTON OF CLYFFE.—The subject-matter of the 
TUR present appeal isa family estate known as the Dhalbhum Raj, 
. situate in the districts of Singhbhum and Midnapür, in the province 

of "Bengal. 

The family is a joint and undivided one, governed by the Mitak- 
shara school of Hindu law. The estate is ancestral, and succession 
to it is governed by a family custom according to the rule of lineal 
primogeniture. The Raj is impartible. The last holder of the 
estate prior to the present dispute was Raja Satrughna, who, in 

. 1887, succeeded to it on the death of Raja Ram Chandra III. 

On the r1th May, 1905, Raja Satrughna made a will, whereby 
he appointed the respondent executor, and bequeathed the estate 
.to him and declared him to be the next Raja, Probate of the will 
has been duly granted to the respondent. It is admitted that, if 
the will had nob been made or is inoperative, the appellant, accord- 
ing to the rule of lineal primogeniture, is the next heir, and as 
such is entitled to succeed to the estate. 

° The main question in the appeal is whether the estate is inalien- 
able by will. 

In both Courts in India, first by the Subordinate Judge of the 
district of Midnapur, and on appeal by the Judges of thé High 
Court of Judicature of Bengal, this question has been answered in 

- the negative, and the title of the respondent has thus been upheld. 
e *Both Courts in India have held that the question is settled by 
decisions of this Board. Their Lordships agree with this view, 
* and it wi] be sufficient for the purposes of the present judgment 
* P, C. A. No. 59 of 1915 


^ 
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shortly to state the nature and effect of the previous decisions 


referred to. 


The question of the alienability of an impartible Raj first came 
before the Board in the case of Sartaj Kuari v. Deoray Kwari (+) 
on appeal from Allahabad. The question in that case was as to 
the validity ofa gift «ter vivos of part of an impartible estate 
made by the owner for the time being in favour of his younger wife. 
The validity of the gift was disputed by bis son by the first wife, 
who contended that the owner had no power to alienate any part 
of the Raj estate except for purposes of necessity. The Board, by 
ita judgment, delivered by Sir Richard Couch, held that the gift in 
question was valid on the ground that the title to prevent alienation 
rests upon the present co-ownership of the person who wishes to 
retain it, and that in the case of an impartible Raj, such present 
co-ownership does not exist, inasmuch as it is so connected with the 
right to partition that, where that right does not exist, present co- 
ownership falls with it. 


This case was decided in the year 1888. 


The next case was the first Pst/apur case, Venkata Surya 
Makipati v. Court of Wards (^), decided in the year 1899. The 
question in this case was whether the Raj ‘was alienable by will. 
The judgment of the Board decided two points : (1) that the Sartaj 
Kuari case covered by analogy the case of alienation by will, and 
(2) that the law laid down thereby applied in Madras and was not 
confined to the North-West Provinces in which the case arose. 
The Board, therefore, not only followed their previous decision, but 
extended it so as to make it apply to alienation by will as well as to 
alienation tater vivos. p 

In the opinion of their Lordships, they ought to accept and act 
upon these decisions, unless it could -be shown that they are in- 
consistent with other decisions of the Board, or that some principle 
of law demanding a contrary decision was clearly ignored or for- 
gotten 


Accordingly, a strenuous attack on the two judgments was made 
by counsel, which really resolved itseif into the contention that 
they were inconsistent with judgments of the Board dealing with 
the right of succession, in which it had been held that-such right is 
not affected by the impartible nature of the Raj. It was argued 
that the co-ownership, the existence of which was denied in the 
two gases in question, is essential to' the right of succession, and 
accordingly that the two lines of decision are inconsistent with each 
other, and that it is open to their Lordships to choose between the 
two. 


Their Lordships are unable to adopt this view. The last of the 
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Tej Bali Singh ('). In delivering the judges of the. Board, 
* Lord pane: referring to the Sartaj Kuari case, said :— 

“What was decided was that.in an impartible Raj there was 
no restriction on the power of alienation of the member of the 
family who was on the Gaddi and was in possession 1n respect 
that there was no such right of co-ownership inthe other members 
as to give them a title to prevent such alienation. - The right of 
the other members that was being considered was a pregently 
existing right. The chance which each member might have of 
a succession emerging in his favour was, obviously, outside the 
sphere of inquiry.’ 

The Board refused in terms to pronounce an opinion that the 
decision in the Sarta7 Kuari case was wrong, though they pointed 
out that it would bave been possible to decide the case differently 

"if the" theory had been accepted that impartibility being a 
creature of custom though incompatible with the right of partition, 
yet left the general law of the inalienability by the head of the 
family for other than necessary causes without the consent of the 
other members as it was.’ 

In the opinion of their Lordships the judgment last referred 
to is.fatal to the contention that the Sartaf Kuari case and the : 
Pittapur case are inconsistent with those on the right of succession, 
and they must hold that no ground has been established for a refusal 
on their part to follow the decisions in those two cases. 


But it was recognised in both those cases that the general ` 
rule thus established might be displaced by proof of a family local 
custom restricting alienation, the onus of proving such custom 
being cast upon the person who alleges it, and accordingly an 
attempt was made in the present case to prove such a custom. In 
both Courts in India the attempt failed, and, in their Lordships’ 
opinion, no ground has been shown for reversing their findings in 
this respect. 

Only two iteme of evidence were really relied upon in argument: 
(1) that there had been no instance of a will purporting to dispose 
of the estate, aad (2) a statement by Satrughna himself that a pre- 
vious Raja Ram Chandra III had no right to make a will. 

As to the first item, the mere absence of any will is an equivocal 
circumstance It might be attribytable to an assumption on the part 
of the several Rajas that the law did not admit of a bequest of the 
Raj, or to the absence of any desire on their part so to dispose of 
the Raj. It cannot, in their Lordships’ opinion, be by itself sufficient 
evidence of the alleged custom. 

As to the second, when it is examined, it will be found that it is 


.& statement, not on oath, but made by way of pleading im pro- 


ceedings in which Satrughna was disputing an alleged will of his 


‘predecessor and taking every possible objection to its validity, and 


*(1) [1921] 48 I. A., 195. 
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was, therefore, a Statement made in'what he then considered to be 
his intereat. Moreover, it is by no means clear that the statement 
was intended to be based on a family custom at all (see the passage 
n the judgment of the High Court, p. 24, I. t7, and following). 

The alleged custom varying the rule laid down in the cases above 
referred to has, in their Lordships’ opinion, not been proved, and 
the rule itself must therefore apply. 2 ` 


One other point made by the appellant remains to be noticed. 
In his Case the point is raised in paragraph 6 of the Reasons, which 
reads as follows :— : 

“Because the nature of the estate, being originally a Raj or 
principality and not being affected or altered by permanent 
settlement, renders it inalienable.” i ' - 

In the judgment of the High Court it is stated that in the Court 
below counsel for the defendant conceded that, 
"" he could not press the contention that the estate was inalien- 
able on account of its being one,of military or feudal nature ” 
(Record II, page 46, 1. 37), 


but the Court nevertheless dealt with the point and overruled the 


appellant's contention. They pointed out that the -grant of the 
estate under the first settlement of 1777 was on the usual conditions 
on which grants to zemindars were made. There was nothing 
feudal or military in it Their Lordships agree with the High 
Court that in the present case, inasmuch as for upwards of a century 
there has been nothing military or feudal in the tenure and the 
estate has been an ordinary zemindari, no inalienability can result 
from the ancient nature of the tenure. 

On the whole, their Lordships are of opinion that the main 
appeal fails, and ought to be dismissed with costs, and will humbly 
advise His Majesty accordingly. 

There remain the cross-appeals of the respondent. 

These are three in number:— 

First, the respondent (the plaintiff in the suit) raises objections 
to the provisions in the decree of the Subordinate fudge, as affirmed 
by the High Court, dealing with his claim for repayment by the 
appellant (the defendant in the suit) of monies received by him by 


way of maintenance while the estate was in the charge of the Court ° 


of Wards after the death of Satrughna and with the costs of the guit 
and of the appeal to the High Court. 

Secondly, he appeals from an order of the High Court, dated 
the 28th July, 1924, continuing, pending this appeal, the appoint- 
ment ofa Receiver already appointed by the Court pending the 
appeal to itself. l 

Thirdly, he appeals from: a further order of the High Court 
dated the 13th August, 1924, directing the, Receiver to pay to the 
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appellant the sum of Rs. 1,200 per mensem by way of maintenance 
pending this appeal. 

While the estate was in the charge of the Court of Wards the 
appellant received the sum of Rs. 27,000 by way of maintenance, 
being three payments of Rs. 9,000 per annum. The respondent 
claimed repayment of this sum from.the appellant by way of mesne 
profits. This claim was allowed by the decree, but on the sole 


`- ground thatthe appellant had no means to pay the mesne profits 


and the costs, it was directed that the respondent should realise the 
same from the estate and the appellant should not be personally 
liable. : 

In the opinion of their Lordships, the appellant was not entitled 
to maintenance out of the estate—First, on the ground that the 
maintenance of himself and his family was already provided for by . 
a khorposh grant of certain villages to his predecessors, which 
villages are still in his possession; and secondly, because he has . 
failed to establish a right to mamtenance by custom or relationship 
orin any other- way; see the second Psttapur case, Raja Rama 
Rao v. Rafa of Pittapur (1). This being .so, and the respondent 
being thus entitled to receive back what had been wrongfully paid, 


^. itis diffiult to understand why this burden should be throwh on the 


t - 


eatate, which as the result of the suit had been recovered' from the 
appellant. The same remark applies to the costs. The respondent 
may not be able to recover the money owing to the poverty of the 
appellant, but this is no reason why an order for payment should 
not be made. i 

Their Lordships will therefore humbly advise His Majesty that 
the first cross-appeal should be allowed with costs and the decree 
of the High Court varied by directing the appellant to pay the 
Rs. 27,000 and the eosts of the suit and of the appeal to the High 
Court. 


As to the second and third croas-appeals, if the appellant is not 
entitled to maintenance, their Lordships fail to see why he should 
have received anything pending the litigation. They will therefore 
humbly advise His Majesty that these appeals also should be allow- 
ed with costs, and that the two orders of the 28th July, 1924, and 
the 13th August, 1924, should be set aside and the. appellant be 

„directed to repay to the respondent the sums paid by him there- 
under. The setting aside of the order of the 28th July, 1924 
should be without prejudice to the liability of the Receiver to account. 
: Main appeal dismissed. 
Cross—appeals allowed. 

Barrow Rogers & Nevill.—Solicitors for the appellant. 

Watkins & Hunter.—Solicitors for the respondent. 
(1) [1918] 45 I. A., 148. 
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M. A. SASSOON AND SONS LIMITED (Defendants) 
7 versus - 


' THE INTERNATIONAL BANKING 
CORPORATION (Plaintiffs) .* 


Negotiable Instrument— Holder, in due course—Right to have recourse 
against dratwer— Bound to follow instructions appearing on the face of 
the document. 


The defendants appellants were sellers of goods to Messrs. 
` George Knowles and Company, London. By an arrangement bet- 
ween the appellants and George Knowles and Company a Bank 
granted "Confirmed credit" to the buyers and the Bank intimated 
to the sellers that they would: be prepared to negotiate drafts, 
accompanied with shipping’ documents drawn on the buyers. 
In order to protect themselves against fluctuations of exchange 
the appellant drew bills on buyers and negotiated them with 
the plaintiffs-respondents. The drafts were D/A which meant 
‘Document against acceptance" and the courts held that the 
meaning of that phrase was that the holder of the bills was found 
to' deliver shipping documents of title to the drawees on their 
accepting the bills. The respondent Bank, duly presented the 
bills for, acceptance to the drawees and on their acceptance of 
the same delivered the shipping documents to them. The drawees 
subsequently became insolvents and the respondents claimed 
money from the drawers (appellants). The appellants’ pleader 
in 1eply submitted that the plaintiff Bank having known that an- 
other Bank had granted “confirmed credit’’ to the buyers it was 
the duty of the plaintiff Bank not to part with the shipping 
documents but to hand them over to that Bank. 


Held, by the Privy Council that the defence was untenable 
and the plaintiff Bank was bound and entitled to follow the 
instructions contained in their contract viz., to deliver document 
agalnst acceptance. 


The plaintif Bank was not concerned with any arrangments 
between the respondents and their buyers or any other Bank, and 
its rights as a holder-in-due-course to have recourse against 
the drawers were not cut down by any such .arrangement. 

APPEAL from an order of the High Court of Judicature at Fort 
William in Bengal. 


E. B. Merriman, K. C., and J. Nissim, for the appellants. 


Sir Herbert Cunliffes K. C, and M. R. Jardine, for the res- 
pondents. : 
* P, C. A, No. 99 of 1926. 


84 


^" 


CIVIL 


1927 


M. A. 
SASSOQN 


v. 
THE INTER- 


NATIONAL 
BANXING 
CORPORA- 
TION 
Vircon mt 
Sumner. 


666 PRIVY COUNCIL i [A. L. J. R 


The following judgment was delivered by . 

VISCOUNT SUMNER.— The appellants in.-this case were sued 
in the High Court at Calcutta, as drawers of four bills of exchange, 
by the respondents, who discounted them, the bills having been 
dishonoured at maturity by the acceptors, Messrs. George Knowles 
and Company, Limited, of London. The decision went against 
them both at the trial and on appeal, but the High Court granted 
their certificate for leave to appeal to His Majesty in Council. 

The appellants are export merchants in Calcutta, and on the gth 
August, 1923, they offered two drafts for discount to the respond- 
ents, who are bankers there. Two others for the same amounts 
were sent on the 6th September. The second transaction was a 
mere transaction of course, following on the first. 


The documents were put before Mr. Thompson, the respondents’ 
manager, and on his approval of them the drafts were discounted. ` 


"In addition to the two drafts, there were a bill of lading for 25 bales 


of gunnies to be delivered at Dyndee and an invoice and mills’ 
specification relating to them. By arrangement, an insurance policy 
was to be and was produced in England ana it need not be further 
referred to There was, further, a letter of advice dated the 18th 
June, 1923, from the Eastern Bank, Calcutta, to Messrs. Sassoon 
and Company, and à memorandum from Messrs. Sassoon and Com- 
pany, containing their requeat for discount, the amount to be passed 
to their credit. 

This memorandum showed a conversion of the amounts of the 
two drafts, viz., 4696 Los. into rupees at Is. 4 ṣẹ d., as per Messrs. 
T. S. Apcar and Company's contract, dated the rith May, 1923, 
being the amount for which credit was asked. The drafts were 
thus described : “ For our 3 M/St. D/A drafts 2048 and 2048A 
on Messrs George Knowles and Company, Limited, London," and 
they bore the woids "value received for 25 bales gunnies shipped 
per ss. ‘ Malancha’ to Dundee drawn under L/Agreement No. 237, 
dated the 3oth May, 1923, signed with the Eastern Bank, Limited, 
London, as per advice dated the 18th June, 1923; ” but, except as 
showing the existence of some relevant agreement, with particulars 
to identify it and connect it with this particular transaction, these 
words do not carry the present cage any further." The bill of ladine 
for twenty-five bales of gunnies shipped by J. S. Ezra made the 
goods deliverable to order, and was dated the and August, 
and the invoice, dated the 8th August, was an invoice of, goods 
by Messrs. Sassoon and Company for account of Mesars. George 
Knowles and Company, Limited, for the net amount of 4696 10s. 

Although in the evidence nothing was specially disclosed as to 
the relations of Messrs. Sassoon and Company and Messrs. Knowles 
and Company, tbe transaction, so far, was of the most ordinary type. 
The contract with Messrs. Apcar had been made by that firm as 
exchange brokers between Mesars. Sassoon and Company and the 
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International Banking Corporation. Messrs. Sassoon and Company, 
having sold the gunnies forward to Messrs. George Knowles and 
Company, wished to protect themselves against fluctuations in ster- 
ling exchange before the shipping date arrived. Accordingly, they 
at once made a contract, by which they became entitled to discount 
for their approved drafts later on at the rate current on the day of 
the contract itself. They were, in a word, content with their profit 
on the sale, and had no mind to apeculate in exchange as well. 


On examining the documents put before him, Mr. Thompson 
apprehended the nature of the transaction above stated quite 
as fully as was necessary, though Messrs. Knowles and Company 
and the terms of their purchase contract were unknown to him. 
Messrs. Apcar's exchange contract was for “approved bills of 
exchange, drawn at 3 M/St D/A on London at tht exchange of 
Is. 4 y} d. per rupee,” with certain options for shorter or longer 
terms at rates fractionally higher or lower as specified, and the 
letter of advice from the Eastern Bank, Calcutta, sufficed, even if 
Mesars. Sassoon and Company's name had not done so,to secure 
his approval of the drafts on behalf of the respondent bank. 
Accordingly, Mr. Thompson passed on the shipping documents to 
be examined by his shipping department and, being found in order, 
they were sent with the discounted drafts to London to be dealt 
with there. The form in which the International Banking Corpora- 
tion instructed their London correspondents "was, of course, a 
domestic matter and gave the appellants no further rights. The 
obligations arising out of the discounting of the drafts under the 
circumstances of this case were obligations which, as between these 
parties, arose in Calcutta. “As the letter of advice required, the 
amount and date of this discount transaction were endorsed on it, 
and stamped with the respondent bank's name.  Messrs. Sassoon 
‘and Company got credit for their Rs. 10,326-7-9. On the other 
hand, the respondents’ correspondents in London, duly following 
out their instructions, presented the drafts for acceptance to Measrs. 
Knowles and Company on the 28th August, and acceptance being 
duly given, handed over the documents to them. Unfortunately, the 
acceptances were all dishonoured at maturity, in the case of the 
first two atthe beginning of December. The events relating to 
the other two drafts sued on were in all respects similar, and do 
not require to be further mentioned. 


On the face of the bill transaction, the Mepuidenis were entitled 
to recourse against Messrs. Sassoon and Company. By their 
pleadings, the latter contended that pursuant to Messrs. Apcar's 
- exchange contract, the International Banking Corporation purchased 
the drafts and no longer had the right of recourse against the 
drawers, that would, prima facts, have belonged to the holder for 
value; that in view of the existence of a confirmed credit, of which 
the International Banking Corporation had notice, they ought to 
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have delivered the bills of lading to the Eastern Bank, Limited, 

in London, and not to Messrs. George Knowles.and Company ; that 
the ‘appellants being precluded by this misdelivery from recovering 
the price of the gunnies from the Eastern Bank, were accordingly 
discharged from their liability on the bills to the respondents, and, 
in the alternative, that, if the respondents’ liability for this mis- 
delivery sounded in damages only, the amount of such damage was 
the same as the amounts of the bills, and could be set off so as to 
extinguish any liability on the bills No custom of merchants or 
bankers as to confirmed credits in connection with documentary 
bills or otherwise was pleaded, proved, or relied on. At’ their 
Lordships’ bar the appellants’ counsel did not insist on the con- 
tention that the mere negotiation of the drafts pursuant to the 
exchange brokers’ contract was in itself an out-and-out purchase of 
them by the Banking Corporation without recourse to the drawers 
in any event, and the question whether the remedy was by way of 
set off or only of counter claim for damages was not debated before- 
them. 


The conclusion of the Triaf Judge that the transaction disclosed 
nothing to relieve the drawers from their liability was affirmed by 
the High Court, the learned Judges holding that the question really 
turned on the documents, and that whatever assumptions might be 
made in fayour of Messrs. Sassoon and Company as regards their 
transaction with Messrs. Knowles and Company, the description 
which they gave of the drafts, unaccompanied by any explanation 
limiting the effect of D/A as a description entitled the International 
Banking Corporation to surrender the bills of lading tó the acceptors 
on getting their acceptance, as they did. 

The facts areas follows. Messrs. Knowles and Company be- 
came known to Messrs. Sassoon and Company as early as September, 
1922, and, after some correspondence, a contract was concluded 
between them on the 11th May, 1923, for twenty-five bales of 
gunnies per month, to be shipped from July to September. So far 
as the evidence shows, Messrs. Knowles and Company were then 
in reasonably good credit, nor does itappear that their insolvency 
was suspected until the time when they. dishonoured their firat 
aéceptances. They were throughout personally unknown to the 
International Banking Corporation. 


The terms on which Messrs. Knowles and Company from the 
first proposed to deal and ultimately did deal with Messrs Sassoon 
and Company included the following :—the price was c i. f£. U. K., 
and reimbursement was to be by drafts at ninety days’ sight against 
confirmed credit, to be opened in the sellers’ favour upon the ` 
conclusion of each contract. After the first purchase and sale had 
been concluded, the Eastern Bank in London wrote to its branch in 
Calcutta on the 31st, May, 1923, enclosing copies of letters of 
agreement with that bank signed by Messrs. George Knowles and 
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Company on the previous day and described as being “ in favour of 
Messrs. Sassoon and Company available to be presented at three 
months’ sight against full shipping documents.” While this letter 
was in the post Messrs. Sassoon and Company cabled to Messrs. 
Knowles and Company on the 5th June, “ Referring to your letters 
of credit, they must be confirmed irrevocably.” Thereupon, on the 
1gth June, the Eastern Bank in London cabled to its Calcutta 
branch that the letters of agreement signed by Messrs. Knowles 
and Company, of which copies had been forwarded, were “now 
confirmed credit." The communication itself, which had obviously 
been made by Messrs Knowles and Corhpany to the Eastern Bank 
in London between the 5th and roth June, is not in evidence, but 
Messrs. Knowles and Company’s letter of agreement addressed to 
the Eastern Bank in London and dated the 30th May, is endorsed 
by some one in pencil, “ Made confirmed credit, r5th June, 1923.” 
It is sufficient to quote from it the following :— 


"We hereby authorise and request you and your agents in Calcutta 
to give banking facilities and accommodation .. . against and/ 
or negotiate on or before rsth October, 1923, any . . . bills 

. . not exceeding three months after sight and diawn on us by 
or endorsed by Messrs. A. Sassoon and Sons, Limited, and... 
we hereby agree duly to accept any such bill or bills for any 
sum or sums not exceeding in- the aggregate £2,080, and to pay 
the amounts of such bill or bills at maturity. 

“The drawers and /or endorsers and/or the holders of such bill 
or bills will hand over, but merely by way of collateral security, 
to you bills of lading for merchandise. . . and we agree that, 
in case you consider it necessary, you shall be at liberty to sell 

. any of the said merchandise. ... and apply the net pro- 
ceeds . . . towards payment of the said bill or bills... . 

“Tt is further agreed that the granting of the said facilities 

- and accommodation and/or the negotiation of any bill or bills 

above referred to shall be optional, and that this agreement - can- 
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not be either revoked or altered in any way except in writing 
2 . 


with the express consent of your bank. 


Of this document, which appears to have been "headed * Agree- 
ment from London No. 2 (with recourse),' no copy was sent to 
Messrs. Sassoon and Company, though a copy was sentto the 
Eastern Bank's Calcutta Branch. On the 18th June, however, the 
Calcutta Branch sent to Messrs. Sassoon and Company a letter of 
advicg, of which the following parts are specially material :— 

" We beg to inform you that an advice has reached us from 
our London officé of letter of agreement, No 237, signed by 
George Knowles and Company, Limited, authorising us to negoti- 
ate a bill or bills drawn by you on George Knowles and Com- 
pany... 

" We are informed thal bills of lading for merchandise, to- 
gether with the relative invoices and policies . . . will be handed 
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to us. Such bills of lading should be presented to us ın complete 
sets, made out ' to order,’ blank endorsed and marked by the 
shipping company ' freight paid... . 

" We have pleasure in informing you, that we are prepared at 
our option as usual to make advances against and/or negotiate 
any bill or bills drawn in compliance with the terms of this 
letter." T 

This letter of advice was on a printed form, and after the above 
words “ of this letter,” the form proceeded as follows :— 


" it being understood that this is not a confirmed bank credit, 
and you are in no way released from the ordinary liability of 
drawers,” 

These last words from “it being" to “of drawers," were deleted, 
and after the signature ofthe Eastern Bank of Calcutta there 
followed two additions, viz. :—. . 

*' Please note that this authority is a confirmed credit. 

" When offering drafts for negotiation under this authority, it 
is imperative that this letter be produced to enable the negotiat- 
ing bank to note payments on the back hereof: 

On these documents the foll wing observations arise. (1) It was 
apparently part of the appellants’ argument that the deletion of the 
words in the form “ you are in no way released from the ordinary 
liability of drawers" in combination with the added words, “ this 
authority is a confirmed credit," imports that “you are in some way 
released from that liability.” Their Lordships cannot accept this. 
There isa good deal of authority, now old, about the effect of 
deleting worda in a printed ‘form of mercantile contract, which it is 
not now necessary to cite, but they take it to be settled, in such 
a case ag this, that the effect is the same as if the deleted words 
had never formed part of the print atall. The words expressly 
added of course, remain to be construed. i 


(2) The letter of agreement, signed by Messrs. Knowles and 
Company, contains only. the authority given and the promise made 
by that firm to the Eastern Bank, Limited. So far as the record 
goes itis not shown how Messrs. Knowles and Company and the 
bank arranged that the bills of lading should reach the latter in 
case the drafts were discounted elsewhere, nor is any actual agree- 
ment disclosed by which Messrs. Knowles and Company undertook 
to accept drafts presented by other parties, though no bills of lading 
were tendered. The general effect of the bank’s undertaking and 
liability may be easily surmised, but their precise terms must have 
been a matter of express arrangement between these two parties, 
and the actual undertaking of the Eastern Bank in London, which 
almost certainly was in writing, was not disclosed. 


(3) What the Calcutta Branch of the Eastern Bank conveyed 
to Messrs. Sassoon apd Company in their letter of advice, which 
was all the information that the latter had about the terms of the 
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agreement between Messrs. Knowles and Company and the Eastern 
Bank in London, was confined, except for the second addition above 
get out, to transactions, in which Messrs. Sassoon and Company 
would send drafts, with documents attached, to the Eastern Bank 
in Calcutta for discount, and would then hand over to the bank 
drafts and shipping documents against payment or credit of the 
relative sum in rupees.  Thenceforward the discounting bank would 
hold both drafts and bills of lading and, in accordance with Messrs. 
Knowles and Company's letter of agreement, could look after itself. 


(4) It is contended that in spite of the words " when offering 
drafts for negotiation under this authority," which authorise negotia- 
tions to the Eastern Bank alone, the succeeding words “to enable 
the negotiating bank,” convey that the authority advised in the 
letter of advice extends to transactions with other negotiating banks, 
and should not be construed as merely meaning “ to enable us when 
we negotiate the drafts: . . . ." Even if this be so (and it is 
& very summary way of converting the terms of a discount offer 
by one bank into an undertaking applicable to actual discounts by 
any other bank), it does not follow that, if a third party bank negoti- 
ates, al the undertakings and all the dealings referred to in this 
letter of advice will be or can be made applicable forti to such 
a substituted transaction. 


If the drafts had been offered for discount to the Eastern Bank 
in Calcutta, or if, by arrangement between Messrs. Knowles and 
Company and the Eastern Bank, the drafts of Messrs. Sassoon 
and Company had been drawn on the latter (Chartered Bank 
of India v. Macfayden (*), Scott v. Barclays (*), the transaction 
would have been one of a normal type, which has often been explained 
and illustrated in the decided cases, and it would have completely 
met all the mercantile necessities which such a transaction has 
been devised to meet Guaranty Trust v. Hannay (°), except 
the possibility that the rate of exchange might have moved against 
Messrs. Sassoon and Company between the irth May and the 
oth August The negotiation of the drafts with the International 
Banking Corporation under the circumstances above detailed is, 
as far as reported cases go,a novelty. It is here that the difficulty 
of this case begins. In the case of Chandanmall Benganey v. 
National Bank of India, Limited (*), some of the drafts mentioned 
were dealt with in the same way and under similar circumstances, 
but ngfhing in the decision throws any light on the legal conse- 
quences, which this peculiarity may involve. 

According to the evidence on both sides, however, there was 
nothing extraordinary, still less irregular, in offering drafts, fortified 
with the letters of advice of the Eastern Bank's confirmed credit, 
to be discounted by another bauk such as the International Banking 


(1) 64 L. J. Q. B., 367. P do earner ae 
(3) [1918] a K. B., at p. 660. I. L. R., 51 Cal, 
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Corporation Mr. Young, an official of the Eastern Bank in London, 
said that the postscript to the letter of adyice meant that the 
negotiating bank might be the Eastern Bank or'any other bank, 
and in this he was not apparently speaking merely of his own view 
of the wording of the postscript but of banking practice generally, 
for the plaintiffs manager, 'Mr. Thompson, said frankly that, 
although the letter of advice "asked for the documents to go to the 
Eastern Bank, Limited, Calcutta,” it was “ quite customary for 
other banks to negotiate drafts under credits belonging to other 
banks," and, in fact, likelier than otherwise." He said, further, 
that there was no particular difficulty about his sending the drafts 
and documents to the Eastern Bank for presentation to Messrs. 
George Knowles and Company, and that with different shippers 
he would have done so, but in this case he thought that the credit 
arrangement had been superseded by Messrs. Sassoon and Com- 
pany, that for some reason they were deviating from the credit by 
sending in the bills for discount D/A, that they wanted to allow 
(sic) these as documents against acceptance, and that he was willing 
on the strength of their names to discount the drafts on those 
terms, vis, D/A. Under the terms of the letter of advice, he 
would “have handed the documents to the Eastern Bank and not to 
Messrs. Knowles and Company, but he thought this credit arrange- 
ment had been superseded. 


Of this evidence the appellants’ counsel have made much, as 

' they were fully entitled to do, and their Lordships think it right to 
consider the main question in the case on the footing of these 
answers, a8 both the Courts in Calcutta appear to have done. They 
accordingly put aside certain contentions advanced by the respon- 
dents as follows. Neither the letter of agreement nor the letter of 
advice nor any document, which relates to them, makes them in 
terms “irrevocable,” the term " confirmed ",alone being used, yet 
both words were stipulated for by Messrs. Sassoon and Company 
on the 5th June, 1923. According to Mr. Thompson, the appearance 
of both words qn the credit document is an indispensable formality. 
It is not easy to see in what respect either word or both of them 
together would carry the matter further than the words "contract," 
used in its strict sense, would have done, for apparently a confirmed 
credit is something, formerly provisional and now turned into some- 
thing definite by way of promise, and the word “irrevocable” 
simply closes the door on any option or locus pænitentiæ, and makes 
the agreement definite and binding—in other words, creates"a true _ 
contract, which will either be performed or be broken. The trial, 
however, ‘proceeded on the footing that the credit given in favour of 
Messrs. Sassoon and Company and referred to in the. letter of 
advice, was in all essentials what Messrs. Sassoon and Company 
had bargained for, and at their Lordships’ bar it was too late to 
argue the contrary. *So, too, without actually holding that the 
words added to the letter of advice, which refer to the negotiating . 
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BHAWANI AND OTHERS (Plaintiffs) oe 
versus 1937 
MANGALI SINGH (Defendant) .* April, 6. 
. Agra Tenancy Act (IT of 1901r), sections 20, 24 and 25—Transfer of MUKERJI, J. 
occupancy holding, when does not amount fo a sub-lease. ASHWORTH, 


Under sections 20 and 21 read with sections 24 and 25 of the 
Tenancy Act (II of rgor) the interest of an occupancy lenancy 
is not transferable.otherwise than under d sub-lease for a term 
not exceeding five years. A sub-lease contemplated by sections 
24 and 25 of the Act must mean a contract under which the 
person given the~right of occupation is bound, after entering 
into occupation, to pay something in cash or kind to the person 
granting that right. 

Where the plaintiffs, who were in debt to their land-holder in 
respect of rent due for an occupancy holding, executed a docu- 
ment granting to the defendant a right to hold their occupancy 
holding for a period of five years in consideration of the 
defendant promising to meet the arrears of tent as well as to 
pay the rent as it became due yearly to the zamindar, and the 
defendant having failed to pay the arears, the plaintiffs were 
eventually ejected by the land-holder, Ae/d, that the transaction 
was clearly a transfer and not a sub-lease within the meaning 
of sections 24 and 2s of the Tenancy Act and as it was void, 
the plaintiffs could not sue on it. Nidha Sah v. Murls Dhar, 
I. L. R., as All, r15 at 119, referred to. 


SECOND APPEAL from a decree of BABU HANUMAN PRASAD 
VERMA, Second Subordinate Judge of Moradabad, confirming a 
decree of PANDIT PADMA DATT PANDE, Munsif of Chandausi. 

N. C. Vaish, for the appellants. 

Nekal Chand, for the respondent. . 

The following judgments were delivered :— 

ASHWORTH, J.—This second appeal arises out of a suit for Ashworth, J. 
damages brought by the plaintiff-appellants in the following 
circumstances. The plaintiffs, on the 6th of July, 1921, were in 
debt to their Jand-holder in respect of the rent due for a certain 
occupaftcy holding. They also owed certain other debts. In order 
to meet these liabilities they executed a document granting to the 
defendant a right to hold their occupancy holding for a period of 
five years in consideration of the defendant promising to meet the 
arrears of rent and the outstanding debts calculated at a sum of 
Rs. 600 and also in. consideration of the defendant paying the €* 

* S. A. No. 67 of 1925 * 
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annual rent due to the land-holder of the plaintiffs. The defendant 
failed to pay the arrears of rent and in consequence of this the 
land-holder sued the plaintiffs for arrears of rent. The plaintiffs 
were unable to satisfy the decree for arrears in full and consequently 
they were ejected by their land-holder in execution of the decree 
for arrears. The present claim is for Rs. r,coo damages which is 
the estimated value of the occupancy holding. 


The first court dismissed the suit on the grouud that there was 
some collusion or negligence on the part of tbe plaintiffs which 
would not justify their being awarded any damages. The lower 
appellate court upheld the dismissal of the suit on the two following 
grounds. It held that there was contributary negligence on the 
part of the plaintiffa because they could have satisfied the decree 
for arrears of rent and in that case would not have lost the holding. 
It also held that the contract on which the plaintiffs sued was one 
forbidden by the Tenancy Act and void. 


As to the lower appellate court's first reason for dismissal of 
the suit, namely, contributary negligence, we find it difficult to 
accept, but in view of our decision on the other question that arises 
in appeal it is unnecessary to affirm or disaffirm this finding. 


The real question in tbis appeal is whether the grant, transfer 
or agreement, whichever we may call it, on which the suit is based, 
is void under sections 20 and 21 of the Tenancy Act (Act 11 of 
1901). Those sections read with sections 24 and 25 of the Act in 
effect provide that the interest of an occupancy tenancy is not 
transferable otherwise than under a sub-lease for a term not 
exceeding five years. The document in suit provided for the trans- 
ferees having a right of occupation for five years of the holding. 
On the expiry of that date there should be no accounting, but 
the plaintiffs were entitled to resume the holding. In view of 
the Privy Council decision, Nidha Sak v. Murli Dhar (+), we 
find it difficult to hold that the transaction amounted to a mortgage. 
The transaction appears to have been a grant of land for a fixed 
term free of sent in consideration of a promise to pay certain 
debts already due and to pay the rent as it became due yearly 
to the zamindars We have been shown several decisions which 
seem to depend on the question whether a transaction was a mort- 
gage ora lease. The question in this case, however, is whether 
the transaction was a sublease within the term of sections 24 
and 25 of the Tenancy Act. It is clear that these sections con- 
template the creation of a sub-tenant. A tenant is defined*as the 
person by whom rent is payable. Rent is defined as whatever is 
in cash or kind to be paid or delivered by a tenant for land held 
by him. In view of these definitions and also of the provisions 
generally of the Tenancy Act it seems to us that the sub-lease 
contemplated by sections 24 and 25 of the Tenancy Act must mean 

Gf I. L. R., 25 All, 115 at 119. 
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a contract under which the person given the right of occupation is 


bound, after entering into occupation, to pay something iw cash or ` 


kind to the person granting that right and will not apply where 
as in this case nothing atall is to be paid in cash or kind to the 
person transferring the right of occupation. 


The transaction in question was clearly a transfer and for the 
reasons stated we hold that it was nota sub-lease within the mean- 
ing of sections 24 and-25. It follows that it was void and the 
lower appellate court was, in our opinion, right in holding that the 
plaintifs could not sue on it For these reasons we dismiss the 
appeal with costs. 


MUKERJI, J.—I agree with my learned brother that the trans- 
action before us is not one of pure sub-lease which alone is per- 
mitted by sections 24 and 25 of the Tenancy Act. *. 

The facts of the case are given in my brother's judgment. The 
defendant advanced a sum of Rs. 600 and it was agreed that he 
was to recoup himself with what he got out of the tenancy, after 
payment of the zamindar’s rent, in the course of five years of occu- 
pancy. On the one hand it is said that the defendant was to pay 
himself Rs. 120 a year, the rent which was payable to the principal 
tenant. On the other hand itis said that the sum of Rs. 600 
advanced was recoverable with interest though none was in terms 
stipulated for. On one side itis argued that it is a case of sub- 
lease, pure and simple. On the other hand itis said that itisa 
case of a pure usufructuary mortgage limited for a time. 


There can be no doubt that the transaction falls entirely within 
the four corners of section 58 of the Transfer of Property Act and the 
transaction is one of a pure usufructuary mortgage. It cannot be 
doubted that in a purely usufructuary mortgage the only security 
that the mortgagee gets is his possession over the property. He 
is not entitled to sell the property and if he is disposed he can only 
claim back possession. If that sort of security be good enough to 
make a mortgage, a transaction in which “ security ' is essential, the 
present transaction is equally a transaction in which security was 
furnished in the shape of a tenancy holding. It was argued that 
the dictum of their Lordships of the Privy Council in Nidka 
Sak v. Murli Dhar (+), established that a transaction like the 
present one was not one of mortgage. Their lordships, however, 
did not decide anything like that. Their lordships only indicated 
what were certain considerations against the transaction before them 
being held to be a mortgage. The question never specifically arose 
and was never specifically decided. Their Lordships, for the 
purpose of the decision of the case, called the promisee in the 
case a mortgagee and decided the suit on the terms into which the 
parties had entered. In the present case, it is impossible to believe 
that the defendant was foregoing his interest on the sum of Ra. 600 

(0 I, L. R, a5 AJL, 115. 
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he had lent and was simply repaying himself, in small portions, 
vis., Rs. 120 a year only the principal amount. As a matter of fact 
the yield of the occupancy tenancy must have been enough to cover 

_@ proper interest on the sum of Rs. 600 for the first year and 
proportionately smaller amounts in later years. Whatever, how- 
ever, may be the precise nature of the transaction, I am satisfied, 
as is my learned brother, that it ig nota case of sub-letting within 
the meaning of sections 24 and 25 of the Tenancy Act. 


By THE CouRT.—The appeal is dismissed with coats. 
Appeal dismissed. 


- 


SITA SARAN (Defendant) 
versus 0 
JAGAT AND OTHERS (Plaintiffs) .* 


hindu Lato — Right of suit by remote reversioners during life-time 
of mearer reverswners. 


Where the plaintiffs sue as next reversioners, it is improper to 
read into the plaint an allegation that they are bringing the suit 
as distant reversioners, because the nearer reversioners have either 
precluded themselves from bringing the suit or have refused to do 
so. Meghu Ka: v. Kam Kkelawan, x1 A. L. J. R., 382, followed. 
Jhandu v. Tarif and others, Y. L. R., 37 All., 43, referred to, 


"If the nearest reversionary heir refuses, without sufficient 
cause, to institute proceedings, or if he has precluded himself by 
his own act or conduct from suing, or has colluded with the 
widow, or concurred in the act alleged 1o be wrongful, the next 
presumable reversioner would be entitled to sue. In such a case, 
upon a plaint stating the circumstances under which the more 
distant reversiopary heir claims to sue, the Court must exercise a 
judicial discretion in determining whether the remote reversioner 
is entitled fo sue, and would probably require the nearer rever- 
sioner to be made a party to the suit." Rani Anand Kunwar v. 
The Court of Wards (on behalf of Chandra Shekhar minor), 1. L. 
R, 6 Cal., 764 (P. C.), followed. ` 


SECOND APPEAL from a decree of D. C. HUNTER EsQ., Dis- 


trict Judge of Allahabad, confirming a decree of PANDIT GAURI 
SHANKAR TEWARI, Subordinate Judge of Mirzapur. 


Surendro Nath Verma, for the appellant. 

Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 

KENDALL, J.— This second ap arises from a suit brought by 


certain reversioners to the estate of one Sheo Sampat deceased for 


* * 5. A. No. 39 of 1925. 
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a declaration that a deed of gift executed by Musammat Khatrani, 
the widow of Sheo Sampat, in favour of her grandson, Godari, (now 
deceased) and some mortgage-deeds based upon it, are void and 
ineffectual against the plaintiff. -Other reliefs were also prayed for 
in the plaint with which we are not now concerned. The following 
genealogical table will show the relations of the parties concerned :— 


RAM GHULAM UPADHYA 














mare A Sadho 
Sheo Sampat | 
Jagat Dip Narain Ram Niranjan 
Musammat Khatrant Plaintiff r. Plaintif 2. Plaintiff 3. 
(widow) 
Defendant 7, 
L- 
| | | 
Sukhnandan Musammat Sumetra (dead) Missi: US 
l Defendant 8. 
Musammat Blranjlya Sita Saran Tiwari, | 
(widow) dead Defendant t. Barhamdeo 
| Pande, Minor 
Godari (dead) Defendant 9. 


The facts are sufficiently related in the judgment of the court 
below, and they need not be repeated here. It has been found that 
the property concerned was not joint family property but was the 
personal property of Sheo Sampat, who was separate from the 
plaintiffs. It has alsb been found that the plaintiffs are not the 
nearest reversioners to Sheo Sampat, because there intervened, at 
the time when the suit was filed, Musammat Umraoti, a daughter of 
Sheo Sampat, and her minor son Barhamdeo Pande. The decree 
given by the lower appellate court, which upheld the decision of the 
trial court, in favour of the plaintiffs, has been challenged in second 
appeal only on the ground that the plaintiffs, as remoter reversioners, 
had no right to sue. 


- The circumstances in which a remoter reversioner may sue for 
a declaration in the presence of a nearer reversioner have been 
described in the well-known decision of their Lordships of the Privy 
Council in the case of Rant Anand Kunwar v. The Court of Wards 
(on behalf of Chandra Shekhar minor) (). After remarking that, 
as a general rule, a suit of this nature must be brought by the pre- 

sumptive reversionary heirs, their Lordships go on to say: 
"They ate also of opinion that such a suit may be brought by 
a more distant reversioner, if those nearer in succession are in 
colusion with the widow or have precluded themselves from 
interfenng.......... The right to sue must, in their Lordships' 
opinion, be limited. If the nearest reversionary heir refuses, 
without sufficient caus to institute proceedings, or if he has 

(G) I L.R., 6 Cal, 764, 
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precluded himself by his own act or conduct from suing, or has 
colluded with (he widow, or concurred in the act alleged to be 
wrongful the next presumable reversioner would be entitled to 
$08... vel Rn In such a case, upon a plaint stating the cir- 
cumstances under which the more distant reversionary heir claims 
to sue, the Court must exercise a judicial discretion in determin- 
ing whether the remote reversioner is entitled to sue, and would 
probably require the nearer reversioner to be made a party to 
the suit," 

The trial court dealt with the question of the plaintiffs’ right to 
sue very summarily; and the lower appellate court, while holding 
that it had not been proved that the nearer reversioner had colluded 
with the widow or become precluded from suing, refused to interfere 
with the decree of the trial court on the ground that, if the suit were 
dismissed, the plaintiffs could then institute an exactly similar suit in 
the name of the minor Barhmadeo as his next friends, and would 
then be entitled to succeed. It has been urged in appeal that this 


was not a proper ground for allowing the plaintiffs’ suit. 


We may say,in the first place, that no very determined effort 
has been made to show that the nearer reversioners had colluded 
with the widow (Musammat Khatrani) or had become precluded from 
suing in any of the ways enumerated in the decision of the Privy 
Council referred to above. The plaintiffs had claimed, in the first 
place, that Sheo Sampat had been a member of a joint Hindu family 
with them and that they were entitled to possession of the property. 
They had also claimed that, if the Court should find that Sheo 
Sampat had been separate at the time of his death, they were enti- 
tled tothe declaration on the ground that they were reversionary 
heira according to the pedigree which they then appended. It 
seems to us to be a matter of importance that, when they filed the 
plaint, they omitted all mention of Musammat Umraoti and of -her 
minor son Barhamdeo Pande. In other words, the pedigree with the 
original plaint disclosed the plaintiffs as the nearest reversioners to 
Sheo Sampat, and it was only after the written statement had been 
filed by the husbgnd of Musammat Sumetra, who had executed one-of 
the mortgage-deeds impugned in the plaint, and by some other trana- 
ferees, that the court ordered the nearer reversioners to be implead- 
ed and the pedigree to'be amended. Musammat' Umraoti filed a 
written statement in which she admitted that the plaintiffs and Sheo 
Sampat were members of one joint Hindu family; that is to say, so 
far from colluding with Musammat Khatrani she supported that part 
of the plaintiff's suit; and, as regards the alternative plea that the 
plaintiffs were reversioners and could avoid the transfer based on the 
deed of gift executed by the widow, she professed indifference. The 
plaintiffs are precluded, however, not only by Musammat Umraoti, 
whose interest in the estate would bea limited one, but by her 
minor son, Barhamdeo Pande. There is nothing to show that his 
interests have been effeetively represented at all. The argument 
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that has been pressed on behalf of the plaintiff-respondents is that 
a decree in favour of the plaintiffs must also be for the benefit of 
the minor, because the minor is interested to the same extent as 
the plaintiffs in setting aside the transfers made on the basis of the 
widow's deed of gift. 

This argument isa plausible one, and it may be that, if the 
appeal is allowed, the plaintiffs will then be in a position to file an 
exactly similar suit as next friend of the minor, Barhamdeo Pande. 
We are, however, by no means convinced that the interests of the 
plaintiffs and of the minor are identical There is no sufficient 
explanation of the fact that the plaintiffs omitted all mention of 
Musammat Umraoti and Barhamdeo Pande in their original plaint 
and that they impliedly, at any rate, claimed themselves to be the 
nearest reversioners to Sheo Sampat. It is quite inconceivable that 
they did so either from ignorance or inadvertance. If is, moreover, 
mentioned in the written statement of Musammat Ümraoti that the 
plaintiffs succeeded in obtaining a deed of relinquishment in their 
favour from Musammat Khatrani. If the plaintiffs really held such 
a deed of relinquishment, it is difficult to tell how far it would 
affect the interests of Barhamdeo Pande. Presumably it would only 
have the effect of transferring the limited interests of the widow; 
but, in the absence of evidence, it is of course impossible to decide 
what its effect would be.. We have the authority of a Bench of this 
"Court for holding that, where the plaintiffs sue as next reversioners, 
it is improper to read into the plaint an allegation that they are 
bringing the suit as distant reversioners, because the nearer rever- 
sioners have either precluded themselves from bringing the suit or 
have refused to do so. See Meghu Raiv. Ram Khelawam (*). 
In a decision of the Privy Council, Jhandu v. Tarif and others (^), 
the plaintiff failed in somewhat similar circumstances because he 
had not proved that a nearer reversioner was excluded For the 
purposes of the present suit it is enough to say that the authority 
of the leading case quoted above does not support tbe plaintiffe' 

- title to sue, and that the circumstances disclosed to us do not justify 
us in going beyond that authority. . 
The result is that we allow the appeal and order that the plaint- 
iffs' suit be dismissed with costs throughout. 
Appeal allowed 
(1) a1 A. L. J. R., 382. (2) LLIR, 37 AIL. 45. 
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drawal of complaint in respect of offence under section 217; I. P. C. by 
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Distrid Magistrate —{llegality. 

Under the present law a court must make a complaint and can- 
not directly order prosecution. That complaint must set forth the 
offence, the precise facts 6n which it is based and the evidence 
available for proving it. 

Merely an order for the institution of a case by a Magistrate 
cannot be treated as a complaint. 

A District Magistrate cannot order the withdrawal of a com- 
plaint made by a court under section 476 of the Criminal Pro- 
cedure Code in respect of an offence falling under section ar1 of 
the Penal Code as such a complaint is not referred to in section. 
195 (5) of the Criminal Procedure Code which gives the Magis- 
trate the power of withdrawal. 

CRIMINAL REFERENCE by K. A. H. Sams ESQ., Sessions Judge 
of Benares. * 

The parties were not represented. 

The following judgment was delivered by 

- ASHWORTH, J.— This is a reference by the Sessions Judge of 
Benares calling attention to the illegality of an order of the District 
Magistrate of Benares, dated the 20th of October, 1926 wherein he 
purports to order the withdrawal of a complaint made by a special 
Magistrate against certain persons of an offence under section 211 of 
the Indian Penal Code (false charge) committed in his court. For 
the reasons stated by the -Sessions Judge the District Magistrate 
could notorder the withdrawal of a complaint made by a court under 
section 476 of the Criminal Procedure Code in respect of an offence 
falling under section 211 of the Indian Penal Code as such a com- 
plaint is not referred to in section 195 (5) of the Criminal Procedure 
Code which gives tbe Magistrate the power of withdrawal But I 
find from the record that there has been no complaint made by the 
special Magistrate What is treated as a complaint by the District 
Magistrate is an order, dated the 30th ot September, 1926, for the 
institution of a case. Under the present law a court must make a 
complaint and cannot directly order prosecution. The complaint 
must set forth tle offence, the precise facts on which it is based and 
the evidence available for proving it. 

In the circumstances I set aside both the District Magistrate's 
order of withdrawal and also the original order of the special 
Magistrate directing: prosecution. The question whether a court can 
review its order refusing to make a complaint under section 

476 of the Criminal Procedure Code which has been ras by 
the Magistrate is one that I do not consider it necessary to 
decide in this reference. I would point out, however, in view of an 
appeal being allowed by section 476B, that a review would appear 
undesirable, and the Criminal Procedure Code generally makes no 
provision for a review. .An appealable order would, at any rate, 
appear to stand until set aside by an order in appeal or revision. 
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BHAGCHAND DAGDUSA GUJRATHI AND OTHERS 
(Plaintiffs) 


er Sus 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Defendant) .* 


Civil Procedure Code, section 80— Suit for an injunction—Too months’ 
notice necessary—Bombay District Polsce Act (IV of 1890), section 25 
(g)—Punttive tax io be assessed by the muticspality—Local Government 
issuing direct orders—Collector’s demand—HIlllegal. 


$ Section 80 of the Code of Civil Procedure” is explicit and 
mandatory and applies to all suits including suits for an injunc- 
tion, and it is no ground for dispensing with the two months’ 
notice required by the section merely because serious and 
irreparable damage might be occasioned to the plaintiff if not 
prevented by the. previous grant of an injunction. Secretary of 
State v. Gajanan Krishna Rao, [1911] 35 Bom., 362, Secretary of 
State v. Ghulam Rasul, [1916] 40 Bom., 392, overruled. 

Under the Bombay District Police Act (IV of 1890), section 25 
(4) a punitive tax imposed in a local area, if that area is a 
Municipal District, is io be assessed by the Municipality con- 
formably to the direction given by Government. Where the 
Local Government issued a Notification directing assessment and 
realization of a punitive tax by the Collector without any reier- 
ence to the municipality, Ae/d, that orders issued by the Collector 
demanding payment oi the tax were illegal. The Police Act 
interposed between the Local Government and the citizen the 
executive action of a municipality, and the Local Government 
could not ignore the municipality. 


APPEAL from an order of the High Court of Judicature at 
Bombay. 


L. deGruyther, K. C. and J. M. Parikh, for the-appellants. 
Sir G. R. Lowndes, K. C. and K. Brown, for the respondent 
The following judgment was delivered by 


VISCOUNT SUMNER.—In this action forty-eight plaintiffs joined ` 


in suing the Secretary of State for India and the Collector and 
District Magistrate of Nasik for two kinds of relief, (a) a declaration 
that Certain official notices and orders were slira vires and invalid, 
and (4) an injunction permanently restraining all executive action 
thereunder. Unless the right to the first relief was made out, the 
prayer for the second necessarily failed. The suit was begun less 
than two months after notice of the intention to bring it had been 
given to the respondents. It was dismissed by the District Judge 
* P. C. A. No. 68 of 192! 
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C1vit — onall grounds, and by the High Court of Bombay as well, but, as” 
to one of the learned Judges, not altogether on the same grounds. 


xus The plaintiffs now appeal. 1 
Ec end In April, 1921, serious disorder occurred at Malegaon, in the 
GuyraTHi District of Nasik, Bombay, connected with the Khilafat agitation, 
EC “and in the consequent unlawful assemblies and riots there was loss 


On oe of life and much damage to property. The Mohammedan weavers, 


oF STATE who formed the large majority of the male inhabitants of the place, 
FORINDIA were the chief culprits, though it is not likely that they acted 
without instigation from other parties. Some persons were punished 
Viscount — criminally, but the question remained how the injured parties were 
Sumner. t) be compensated and how order was to be maintained in the future. 
An inquiry was accordingly held, and amounts were fixed, by way 
of compensation to persons who had suffered in the riots. The 
Government decided to put in force the provisions of the Bombay 
District Police Act No. IV of 1890, and orders were duly made for 
the employment of additional police at the expense of the inhabitants 
and for payment of compensation for the injuries sustained. Under 
these orders the income-tax payers, a small class, and the great body 
of the weavers were designated as the parties to pay the sums 
required. No question as to the correctness of these proceedings 

now arises. 


Under the Act it was for the Collector to get in the amount of 
the compensation and for the Municipality of Malegaon to enforce 
payment of the police rate. Both were unable todo so. Coercion 
of the weavers generally, who had few belongings and lived in the 
main from hand to mouth, proved to be impracticable. As to the 
ratepayers, the Municipality lacked means of enforcing a general 
payment, and were openly setat defiance. By the spring of the 
following year the position had become exceedingly unsatisfactory. 
Some small süms had been collected from the income-tax payers 
but, in spite of much patience on the part of the executive and a 
lapse of time sufficient to have allayed the original turbulence, the 
measures taken under the Police Act bad practically come to no- 
thing. =, 


Accordingly, in March, 1922, the District Magistrate of Nasik, 

. who was Collector as wel, proposed to the Commissioner for the 
Central Division that, instead of seeking to recover the amounts 
due for compensation from the weavers directly, a tax should be 
imposed personally on the merchants at Malegaon, who sold jo the 
weayers the yarn for the saris, which they made, and bought from 
them their finished product. "The amount of the tax in each mer- 
chant's case was to be measured by the amount of his dealings with 
the weavers during a period indicated. These merchants constituted 
a small class, likely to be easy te deal with, and many of them were 
weavers themselves. In the ordinary course, whatever they paid 
they would pass on to their customers by charging more for their 
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yarn and giving less for the saris. It was unlikely that the weavers 
as a body could resist this readjustment, having no capital of their 
own and no means of quitting Malegaon to carry on their industry 
.elsewhere. The Magistrate was careful to point out that, if his 
suggestion was adopted, a modification would be required in the 
order of the 16th August, 1921r, under which -payment of the 
compensation had been imposed in terms on the Mohammedan 
weavers. The Commissioner passed this proposal to the Home 
Department, expressing his approval, and forwarding a copy of this 
approval to the Collector of Nasik. In April, 1922, the Government 
also approved the proposal and directed that the District Magistrate 
should be so informed, and, having thus dealt with the question of 
compensation, took up that of the expense of the extra police force. 
Here, too, it was decided to adopt the same plan, namely, to recover 
the sums outstanding from the shopkeepers; both Móhammedan and 
Hindu, who dealt in saris and yarn. 


A notification, No. 152, dated the 6th June, 1922, was then 
published in the Bombay Government Gazette. This is the docu- 
ment which, with demand notices issued thereunder, the appellants 
by their prayer in this suit seek to have declared to be invalid and 
unlawful. It purports to be made by the Governor in Council and 
to direct, under Section 25, that "the cost of the additional police 
shall be defrayed wholly by a tax imposed on the Mohammedan 
income-tax payers, who are inhabitants of the said town, and by a 


rate, assessed on the property of such other inhabitants as are" - 


notified in manner set forth, and under Section 25A that the above 
cost and the total amount of compensation awarded by the District 
Magistrate of Nasik should be assessed and recovered, first from 
payers of income-tax in certain amounts and instalments, and 
secondly: = 


"'The balance of the combined charges, after the amount 
recoverable from. persons of Class I has been deducted, shall be 
recovered on behalf of the Momin adult weavers of Malegaon from 
both Mohammedan and Hindu shopkeepers of Malegaon dealing 
in saris and yarn, who shall pay every year up«&o 31st May, 1923, 
beginning from rst July, 1921, a rate calculated by the District 
Magistrate, Nasik, at a sum not exceeding six annas, multiplied 
by the average number of saris bitherto purchased by them from 
Momin weavers of Malegaon annually, or a sum not exceeding 
Rs, 5, multiplied by the average number of bales of yarn hitherto 
sold by them to Momin weavers of Malegaon annually, as the 
case may be. 


" And, whereas the Municipality of Malegaon has made a 
default in the recovery of the charges on account of the said 
additional police, the Governor in Council is pleased to direct, 
under the proviso to Section 26 (1) of the said Act, that the 
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The employment of additional police in consequence of the 
rioting, which caused the damage, and the compensation for the 
damage thus done, are respectively dealt with in Section 25 and 
Section 254 of the Act. It will be seen that the Act prescribes no 
forms and few formalities. The District Magistrate, with the 
Commissioner's previous sanction, fixed the proportions in which 
individuals are to make payments towards the compensation, which 
he has ascertained, for damage done and decides whether all the 
inhabitants of the localarea affected or only particular sections or 
classes, and if so which, are to pay, and he then directs and requires 
the Collector to recover the amounts accordingly. How the Com- 
missioner’a previous sanction is to be given and how the decision 
of the Magistrate and his direction and requisition to the Collector 
are to be formulated, the section does not say. So with the additional 
police, though their employment in the first instance has to be 
directed by notification, the mode in which the-cost is to be defrayed 
is to be simply directed by Government in accordance with sub- 
section 2 (A) and (B) and notification at this stage is not prescribed. 
Furthermore, in regard to each section, it is to be noticed that the 
determination of the incidence of the tax in question is an executive 
and not a judicial act. It is a function of the Government in the 
one case, and of the District Magistrate in the other, but in both 
cases its character is the same Whatever may be said of the 
inquiry under Section 254 (1) A, into claims to be compensated 


- for the damage sustained, the Magistrate’s action under 25A (1) 


B is not a judicial proceeding, and there is nothing in.the Act which 
requires that his action in this matter should be taken wholly on his 
own initiative or without instructions or recommendations from his 
superiors. Cf. Esra v. The Secretary of State (). Even the 
Commissioner's sanction 18 only stated to be previous; it is not 
required to be given once for all Nothing prevents it from being 
given from time to time or after consultation, nor is there anything 
about it which confines it to starting the Magistrate on a course of , 
action, which he is thereafter to pursue independently and alone. 
There is furfhermore nothing in either section to restrict the 
exercise of this taxing function to one occasion and one only. The 
powers which they give are not spent by a single exercise. The 


finality referred to in Section 25A (4) relates exclusively to the 


Commissioner's function of review. The directions of the District 
Magistrate are not capable of being challenged otherwise than i8 
thereby provided, but it is quite a different thing to say that the 
giving of one direction exhausts all the Magistrate’s powers and. 
leaves him thereafter incapable of any substituted or amending 
action. Such a provision would be appropriate only to the judgment 
of a Court and not to administrative action such as this. Such a cons- 


«m, truction would tend to deprive the enactment of its practical utility. 


(1) [1902] I. L. R., 30 Cal., at pp. 83 to 85. 
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On the Government Notification, No. 152, the appellants’ con- 
tentions may be summarised thus The Notification includes in one 
document without distinction two separate matters—compensation 
for damage and the cost of additional police. In respect of the 
former it passes over the District Magistrate altogether, ousts his 
jurisdiction, and determines the incidence of the compensation tax 
by direct Government decree. Without discharging the orders 
previously made, it requires the collection of tax from Hindus and 
from shopkeepers, which under those prior orders had been imposed 
only on Mohammedans and weavers, a thing without legal warrant. 
Either the Government is making a new order, which is bad because 
it trespasses on the exclusive functions of the District Magistrate, or 
it is applying to his old order a new method of exacting the tax from 
persons, who are in terms outside the ambit of the old order as it 
stands. In the alternative, it constituted the shopkeepers agents for 
the weavers, contrary alike to fact and to law, and, under the strongest 
personal penalties in case of failure it called on them to pay on behalf 
of principals, who had neither authorised payment nor put them in 
funds to make it. The obvious explanation of .the real intent of 
the notification which is furnished by the previous reports and 
communications, is brushed aside by the appellants on the singular 
plea that this written instrument, unlike others, is to be looked at in 
isolation from the circumstances, in which it was promulgated, and 
as a matter of construction is so drawn as to contain on its face two 
plain transgressions of the very Act, in pursuante of which it is 
expressed to be published 

It is, of course, easy to be wise after the event It ma ‘be 
admitted that tbe notification would bave been improved (a) by 
a statement that the new mode of raising the money was directed in 
lieu of the old one, the orders for which were gro tanto discharged, 
and (7) by the complete omission of any reference to the mode in 
which the shopkeepers might recoup themselves by adjustments of 
the prices of yarn and saris respectively. Probably the draughts- 
man could find ample excuse in the circumstances of a harassing 
period of office. At any rate, although the same notification includes 
both the cost of the police and the payment of compensation, the 
two matters are clearly severable, and the exercise of the powers of 
the Government under Section 25 is not prejudiced by the additional 
notification of the course which the District Magistrate was about to 
take under Section 25A. 

Tle short answer, however, to all this is to be found in.constru- 
ing the document reasonably in the light of the existing circums- 
tances, and by referring for the rest to Section 79 of the Act :— 


" No... . order, direction... . or notification, made or published, 
and no act done under any provision herein contained, or in 
substantial conformity to the same, shall be deemed illegal, void, 


invalid or insufficient for any defect of form or publication, or, 
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any irregularity of procedure.” 

In the circumstances the meaning of the notification is obvious. As 
regards the cost of the additional police, the Government direction: 
is actually expressed to be in supersession of those previous notifica- 
tions dealing with the incidence of the payments, and the substituted 
incidence, which isin other words a new tax, is described alike for 
the police. and for the compensation payments. Being, in fact, a 
substitution for the previous tax and sufficiently so described in 
the case of the police charges, it is, in their Lordships’ opinion, a 
mere defect of form not to have reiterated the words showing 
expressly, as tothe compensation charge also, that the taxing part 
of the notification is new. The same consideration applies to the 
fact that the Notification speaks of the total amount of the com- 
pensation having been awarded by the District Magistrate under 
Section 25A ‘and then goes on to speak of the mode of recovery as 
having been directed by the Governor-inCouncil, Nothing in 
Section 25A prescribes this part of the Notification at all, and to 
this extent it may be needless to refer to Section 79. The fact was 
that the Commissioher's previous sanction having been given (none 
the less regularly that he expressed it in two lines endorsed on the 
District Magistrate'a letter to himself, of which he caused a copy to 
be sent to that official), the District Magistrate proceeded on the 
I2th June, 1922, to send to himself as Collector a requirement to 
recover payments from persons named, with particulars for calculat- 
ing the amounts, which had been originally suggested by himself in 
principle and had now been determined by himself in detail. After 
this substantial conformity with the provisions of Section 25A, their 
Lordships think that the errors in the Notification, if errors there 
were, do not matter. 


The appellants, however, have contended that the whole proceed- 
ing was invalid because it involved the fundamental injustice of 
requiring a class of persons, not shown by any evidence to haye been 
implicated in the riots, to bear a penalty, which ought rightly to 
have fallen only on those who were, and because agents were taxed 
instead of principals, for which the Police Act affords no warrant. 
The expression used in the Notification—" on behalf of the Momin 
adult weavers of Malegaon "—is made to play a large part in this 
contention. 

It may be readily admitted that the words were not felicitous. 
They lend themselves to misunderstanding. On 21st April, 1922, 
the sub-divisional magistrate of Nasik had issued a noticé to the 
people of Malegaon in which he stated that “ the shopkeepers, who 
sell yarn to the Momins....are to be considered as agents for the 
purposes of recovery of these amounts.” In itself this action was 
insignificant and it may not have been known to the Government 
when the Notification was issued, but the use of words, which 
seemed to support this, notice, instead of words clearly negativing 
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it, was unfortundte. What was meant, however, was that the 
shopkeepers were to be substituted for the weavers, as the section 
of the inhabitants to be charged with payment of the levy under the 
Act, with an addition, well-meant but probably unnecessary, that 
they might and would find means of passing on the burden to the 
weavers. In any case, these words were outside the requirements 
of the Police Act. They do not contravene it, though they do not 
correctly describe what was being done. 


As for the rest of this branch of the complaint, the Act does not 


require proof of the active complicity of a section of the inhabitants 
before such an order as the Act contemplates can be made To 
imply such a requirement would defeat the objects of the Act It is 
the essence of measures of this kind, which in one form or another 
are not uncommon, that- one class has to pay for the, misdeeds of 
another, but this in itself constitutes no objection to the course 
that was taken. There is no issue before their Lordships with 
regard to the propriety of applying these provisions of the Police 
Act under the circumstances which had arisen, and they express 
no opinion about it, but they are not to be taken as suggesting 
that any questions could be raised as to the action of the 
Government and District Magistrate in itself. Those who are 
called on to apply auch an Act as this have not only the power but 
the duty of enforcing it when, in their judgment, a case has arisen 


which calls for its application They are the bess and the only- 


-judges in that matter. 

Some minor objections were taken, which are either complete 
misapprehensions or are-~sufficiently met by Settion 79 It will 
suffice to mention two. In writing to the Commissioner on 7th 
March, 1922, the District Magistrate had said : 

“To prevent any injustice being done to the Hindus, I would 
propose that the Deputy Collector in chage of Malegaon Sub- 
division-should hold a summary inquiry at which the Hindu 
shopkeepers....should be called upon to be present, and that, 
they should be given an opportunity of furnishing proof that, 


before, during and after the riots, they were actively and publicly - 


on the side of Government..... When, after this inquiry is 
finished, these lists of merchants are fixed, the Deputy Collector 
should estimate approximately the number of sans and the bales 
of yarn that actually pass through each man’s hands.... The 
Deputy Collector would make this assessment very much in the 


ay in which income-tax assessments are made..... The assess- 
. ment would be rough and ready, but....it would be on very 
liberal lines.” 


Subsequently, on 21st Apri, t922, the District Magistrate 
instructed the sub-divisional magistrate to take this summary inquiry 
in hand, adding directions which show that what was further requir- 
ed was an administrative measure to furnish information, on which 
he himself would proceed to make definitive orders, simultaneous 
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with the expected Government notification. Founding on this, the 
appellants say that the Hindu shopkeepers ought to have had the 
opportunity of criticising and refuting the information obtained by 
the Deputy Collector and that, failing such opportunity, the assess- 
ment, which was made on the footing of his report, cannot be 
enforced against them. This argument overlooks the fact that the 
first proposed inquiry was to enable the shopkeepers to show that 
they had at some time been on the side of the Government and of law 
and order, which at no time have any of them attempted to show; 
that the inquiries actually made, as to the trade which the different 
merchants did, appear to have been such as would have been admis- 
sible for income-tax purposes; that in any case the District Magis- 
trate's suggestions formed no part of the order made under Section 
25A, or constituted a condition precedent to its validity ; and that 
the Act is silent as to any such inquiry, though, when an inquiry is 
desired, itis named expressly, and that the implication of such an 
inquiry—dilatory and often inconclusive as it would be— would tend 
to defeat the operation of the Act itself. No substantial injustice 
appears to have been done, for, although the notices issued to 
individual merchants, dated 25th April, 1922, invited them to show 
cause against the proposed assessments of the amount of the tax 
falling severally on them they do not appear to have adopted this 
remedy, but preferred to try the effect of this collective suit for an 
injunction as a {otal discomfiture of the Government. 


The other contention is this. When the District Magistrate 
issued his requirement to the Collector on 12th June, 1922, he 
named dates for bayment of the instalments prescribed, which ap- 
pear to make the first year for the recoveries begin on rst January, 
1922. Inthe notice served by the Collector on shopkeepers indivi- 
dually under the same date, the first year of liability is stated as 
beginning on rst July, 1921. It is said that this constitutes in form 
a retrospective imposition of tax, not warranted by the Act, which, 
in fact, bars the exercise of the contemplated relief by way of pass- 
ing on the charge to customers, since, in 1922/1923, a shopkeeper 


' could not make deductions or additions from or to his purchases 


or.sales which had been made in 192r. The answer is that the 
discrepancy as to the date of commencement of the first year is a 
mere irregularity, and that there is nothing retrospective about the 
matter. The payment imposed is imposed de futuro and the dates 
are mere elements in a calculation of the amounts and dates of the 
instalments. As to passing on the burden to the weaverf at all, 
that was purely optional and formed no part of the order. 


In one matter, however, not relatively important in itself, their 
Lordships think that the prescriptions of the Police Act were not 
observed. In regard to the cost of additional police, the Act pro- 
vides as follows :— 
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25 (4) If the local area, in which any such taxis to be 
imposed, or any such rate is to be assessed, is a Municipal 


district, the amount of the charge shall be paid by the Muni- : 


^ 
CIVIL 


1937 


cipality from the municipal fund, or the rate shall be assessed by BHAGCHAND 
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preceding sections....by a Municipality, shall be recovered by SECRETARY 


such Municipality from each person assessable therefor in the 


same manner as a municipal tax due by him: Provided always i 


- that, in default of such recovery it shall be lawful for the Govern- 

ment to direct the Collector to recover such tax or rate..... "' 

Now on the ist December, 1921, before the plan d direct 
collection from the weavers bad been given up, the President of the 
Municipality of Malegaon had reported to the Collector of Nasik 
on the position as it then was. He recalled that, Soon after the 
disturbances, when it was contemplated that the cost of the addi- 
tional police should be ‘recovered by the Municipality, he had 
represented to the Collector that it was totally unable to undertake 
the work in question. He stated that the weavers had become 
increasingly recalcitrant, that they flatly refused to pay and abused 
the officials employed. He quoted them as saying openly that the 
Municipality had no business to undertake the work, when the 
majority of ratepayera were thoroughly opposed to payment, and he 
added that even the income-tax payers (only 26 ip number) paid 
nothing but passively awaited the issue of warrants of distress 
under Section 183 of the District Municipal Act His report 
concluded thus :— 

““Itregular recovery of Municipal taxes and large outstandings 
every year are due to the same reason. I may add that nota 
single pie of additional police charges has been 1ecovered up to 
now. The situation, therefore, is very delicate, and it must be 
handled with great tact and ci:cumspection. I, therefore, seek 
you advice as to how I should proceed in the matter. I should 
also be enlightened on the point, whether the work of executing 
warrants of distress against income-tax payers, should be taken 
in hand.” 

The provisp to Section 26 (1) of the Police Act speaks of “ in 
default of recovery " by the Municipality, not "in case of wilful 
default,” and, if the Government read this report under the circums- 
tances as a simple confession of failure so far, there can: be no 
question that the interpretation was justified. The e 
bad fever desired to be charged with this recovery: they had 


sufficient experience of the difficulty of getting any money out of, 


the weavers to desire no more of such responsibilities, and they had 
come as near as they respectfully could to inviting the Government 
to collect its money for itself. Accordingly, the recovery of the 
costs of the additional police was placed in the Collector's hands. 


It appears, however, to have been overlooked that the object 
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and effect of what was done in June, 1922, was to supersede the 
old levy by a new one, to be made on different persons and to be 
measured in a diferent manner. It was a new exercise of the 
powers given to the Government by Section 25 (2), to which, 
therefore, the mandatory provisions of syb-section (4) at once 
attached. The report made by the President of the Municipality 
dealt only with the superseded method of recovery, and could not 
be said to amount to a refusal to try to recover anything, old or 
new, or to an anticipatory declaration of default under all circums- 
tances. The appellants, accordingly, urge that the Municipality 
ought to have had the opportunity of making their own assessments, 
pursuant to Section 25 (4),and of seeing what they could do with 
a body of shopkeepers, men of substance and probably men of 
peace, who at any rate had a good deal to lose by defying the law, 
for the chances of success in dealing with them were greater than 
those attending ona conflict with a numerous body of turbulent 
workmen, who had little or nothing to lose. They say that the 
conditions had not been fulfilled, which the Act fixes as precedent 
to the Collector’s right to get in the police rate from them. The 
point is legally open to them now, little as it can be supposed that 
they actually desired at the time to have had any demands made by 
the Municipality on them. 


The provision that, when Government decrees integrally a levy 
for the recovery of the costs of additional police, its execution must 
be put into and left in the hands of the Municipality, when there 
is one, until default is made, appears to their Lordships to be more 
than a form, which might be waived, of a matter, in which 
irregularity is excused. It cannot be a mere irregularity to disregard 
an express statutory prescription, however honestly or excusably, 
nor is a short cut permissible because the prescribed course pro- 
mises little advantage. The Police Act’ interposes between the 
punitive action of the Government and the incidence of the burden 
on the individual the executive action of a Municipality which may 
be supposed to feel a responsibility towards its ratepayers and to 
mitigate, from their point of view, the severity of the chastisement. 


. It has, therefore, a constitutional importance, which must be 
‘recognised, whether the practical moment of this arrangement is 


really considerable or not. On this point only and on this ground 
alone their Lordships are of opinion that the demand made by the 
Collector for payments in recovery of the costs of the additional 
police was premature, and not in accordance with the Act. ° 


It, accordingly, becomes necessary to consider the answer which 
Section 80 of the Code of Civil Procedure affords to the appellants’ 
claim. This answer, if it is applicable at all, applies to the whole 


suit, but, in view of the numerous and precise attacks, which have ^ 


been made throughout the proceedings on all the Government 
officials concerned, and of the differences of opnion which have been 
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expressed in India upon them, it did not seem to their Lordships 
either right or wise not to examine them, with the object of seeing 
whether they had any foundation. 

This section and its predecessor, Section-424 of the Code of 
1882, have stood for over forty years, substantialy in the same 
form, as a protection to officials in precise terms against personal 
responsibility for official action. How far-reaching such protection 
ought to be is a matter of policy ; how far it actually extends is a 
question of judicial construction. : 

That this suit is one to which Section 80 applies is common 
ground; the contest is as to 1ts effect when applied. The plaint avers 
(para. 17) that “ Notice, as required under Section 80 of the Civil 
Procedure Code, has been given to the Collector." This was given 
on the 26th June, 1922, and the act, purporting to have been done 
by him in his official capacity which was relied on, was the issue of 
notices for the recovery from the plaintiffs in the suit of the tax 
referred to in Notification 152. It does not appear that any notice 
was served on the Secretary of State, though the section requires 
it, but no independent ground of defence has been raised on this. 
The plaint proceeds in the same paragraph “as the suit is for an 
injunction, and as the defendants are about to recover the amount 
demanded in the notices soon, the suit is filed before the completion 
of the period of two months.” No particulars were given to show 
that the Collector intended to enforce the orders before the 15th 
August, 1922, nor was any satisfactory evidence given to this 
effect. The plaintiffs appear to have relied simply on the fact that 
part of the relief claimed in the suit was an injunction. 


For many years there has been a marked difference of opinion 
between the High Court of Bombay, on the one hand, and all the 
other High Courts in India, on the other,/ 1 to the true application 
of Section 80 of the Civil Procedure de (Act V) of 1908 and 
of Section 424 of the Code (Act X) of / 877, which it superseded, 
in the case of suits against officials fof icts purporting to be done 
in discharge of their duties, when r the whole of the relief 
claimed is a perpetual injunction. Afte some differences of opinion 
among their subordinate Courts, the High Courts of Calcutta, 
Madras and Allahabad have now ed in deciding that these 
sections are to be strictly complied w th and are applicable to all 
forms of action and all kinds of reli See the cases of Rapluckt 
Debi (*) and Dakshima (°); of Kalsk »(*) and Koti Reddi (*) ; of 
Bac. Singh(’) and Abdul Rakim In Bombay, on the other 
hand, in the cases of Gajanan Kris xarao(), Naginlal(*) and 
Gulam Rosul (°), which were suits restrain by injunction the 
(G es I. L. R., 25 Cal., 239 (a) E I. L. R., 50 Cal., 991. 















3) [tora] I.L. R, 37 Mad., 113. (4) [1918] I. L. R., 41 Mad., 791. 

(5 ns I L. R., 25 AIL, 187. (9) 1924] I L. R., 46 Al., 882. 

(7) [1911] I. L- R., 35 Bom, 362 (8 1912] I. L. R., 37 Bom., 243. 
(9) [1916] L L. R., 40 Bom.’ 392. 
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commission of some official act prejudicial to the plaintiff, it has been 
intimated orheld that, if the immediate result of the Act would be 
to inflict irremediable harm, Section 80 does not compel the plaintiff 
to wait two months before bringing his suit, though, if nothing 
is to be apprehended „beyond what payment of damages would 
compensate, the rule is otherwise and the section applies. 

As the Code of Civil Procedure is applicable to all the High 
Courts in India, and as Section 80 is intended~to afford a pro 
tection (whatever exactly it may be), to all officials, high and low, it 
is certainly undesirable that a difference of opinion such as this should 
be left unresolved. What appears to have influenced the learned 
Judges is, firstly, their assumption as to the practical objects with 
which it was framed (see Shahkabsadee’s case(! ); Peary Mohan 
“Das (*) and Raghuban's cases (^) ; and, secondly, is the fact that this 
protection takes the form of providing for a fixed and obligatory inter- 
val of two months between the required notice and the commencement 
of any suit in reapect of the officials’ action. It is only right to 
observe in this connection that, under Section 80 (2) of the Bombay 
Police Act, at any rate, and it may be under other similar provisions, 
damages would not be recoverable from a public servant, who 
gave effect in good faith to orders issued with apparent authority. 
It appears, therefore, to have been due to anxiety not to expose a’ 
plaintiff to the risk of the execution of an invalid order without 

-practical redress, that they adopted a construction, which is notin | 
accord with that accepted generally. The point has been put in 
this way. Section 80 is but a part of a Procedure Code, passed to 
provide the: regulations and machinery, by means of which the 
Courts may do justice between the parties. A construction which 
may lead to injustice 18 one which ought not to be adopted, since it 
would be repugnant to the whole tenor and purpose of the Act, 
and the implication of a suitable exception or qualification is, there- 
fore, justifiable and even necessary. In effect, however, their 
decisions are not altogether reconcilable with one another, either as 
to the extent to which they go, or as to the reasoning on which 
they are based* Whether the section should be read as if it 
ran ^no suit other than a suit in which an injunction is claimed," 
or as if it ran "ro suit shall be instituted except when serious or - 
irrepgrable damage might be occasioned to the plaintiff, if not 
preve nted by the previous grant of an injunction," does not appear 
to- have been settled. In the one case all suits falling within the 
section could safely anticipate the prescribed delay by the Simple 
device of adding a claim for an injunction at the end of the plaint. 
In the other it would depend on the view, which a Judge might take 
of the elastic and indefinite expression “serious or irreparable 
damage,” whether the official should have or. should lose the benefit 
of the statutory interval of 7 months, nor can this difficulty in 


(1) [1881] I. L, R.47 Cal. (2) [1911] 16 C. W. N., 145. 
(3) me | d L. R., 31 Cal., 1134. 
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the least depend on the intention, which may be speculatively 
attributed to the legislature in prescribing any mterval at all To 
some extent the Bqmbay decisions purport to rest on the authority 
of English cases, of which the principal are :—A. G. v. Hackney 
Local Board (^) and Flower v. Local Board of Low Leyton(*) These 
were decided respectively upon the Metropolis Management Act, 
Amendment Act, 1862, and on the Public Health Act, 1875, and 
turned on the construction then put on the Public Authorities’ 
protection clauses therein contained. The Public Authorities’ 
Protection Act, 1893, has now repealed these clafses, and has 
adopted another form, to which the authority of Flower’s case has 
not been considered applicable. Harrop v. Ossett Corporation (*); 
Fielding v. Morley Corporation (*). In the Hackney case Bacon, 
V. C. held’ that the words “any act done or intended to be done 
under their’ Parliamentary powers” could not apply "to a nuisance, 
to which such powers could not in any case extend. The difficulties 
of this construction are shown in the judgment of Bowen, L. J. in 
Chapman Morsons & Co. v. Auckland Union (°), where he 
endeavours, but without much confidence, to find a less unsatisfactory 
basis in the words “writ or process,” within which a bill for an 
injunction might not fall. In Flowers case the Court of Appeal 
held that the’ Public Health Act, 1875, Section 264, did not extend 
to a bill in Chancery, but only to an action at law, a consideration 
inapplicable to Section 80 of the Civil Procedure Cafe, and assumed 
that the object of the delay provided by the section was to give 
time for a tender of amends. It is to be noted that the Public 
Health Act, 1875, the previous Act of 1848, and the Metropolis 
Management: Act were cases where a subordinate statutory 
authority had Been entrusted with specific and limited powers, 
and it would seem from Davis v. Corporation of Swansea (°), 
that the profession had long taken Section 139 of the Act of 1848 
to be applicable only to actions of tort. Similarly in Flower’s case, 
counsel hardly contested that an exception of “cases of necessity," 
as mentioned in the Court below by Malins, V. C., must be under- 
stood. A view, therefore, about a bill for an injunction “ against 
. gerious and irreparable damage requiring the intervention of the 
Court," almost undisputed in the Court of Appeal, would not be any 
guide to the meaning of the Civil Procedure Code, where the clause 
applies to all officers of Government and to all their official acts, 
and where the words "in respect of," a form going beyond “ for 
anything done or intended to be done” show it to be wider than the 
statutes, on which the English authorities were decided. 

On the other hand, the view which has been taken in the other 
High Courts may be shortly summarised thus. The argument that 
a statutory provision as to procedure is subject to some exception 
of cases, where hardship or even irremediable harm might be caused, 
(1) 20 Eg., 626. o piz 5 Ch. D., 347. & ) [1898] 1 Ch., sas. 
(4) [1899] 1 Ch., r. (5) [1889] 23 Q. B. D. at p./302. (6) 22 L. J., Ex, 199. 
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if it were strictly applied, might be used with equal cogenoy in 
connection with a code fixing the admissibility of evidence or with 
& limitation section, recognising rights but barring remedies. For 
this, however, there is no authority. The Act, albeit a Procedure 
Code, must be read in accordance with the natural meaning of its 
words. Section 80 is express, explicit and mandatory, and it admits 
of no implications or exceptions. A suit in which futer alsa an 
injunction is prayed is still “a suit ” within the words of the section, 
and toread any qualification into it is an encroachment on the 
function of legislation. Considering how long these and similar words 
have been read throughout most of the Courts in India in their 
literal sense, itis reasonable to suppose that the section has not 
been found to work injustice, but, if this is not so, it is a matter to 
be rectified by an amending Att. Their Lordships think that this 
reasoning is right. To argue, as the appellants did, that the plaint- 
iffs hada right urgently calling fora remedy, while Section 80 is 
mere procedure, is fallacious, for Section 80 imposes a statutory 
and unqualified obligation upon the Court. So, too, the contention 
that the “act purporting to be done by the Collector in his official 
capacity, in respect of which " the suit was begun, was his threat- 
ened enforcement of payment is fallacious also, since the illegality, 
if any, is in the order for recovery of the tax If that was valid, 
there was nothing to be restrained. Hence, though- the act to be 
restrained is something apprehended in the future, the act alone 
“in respect of which’’ the suit lies, if at all, is the order already 
completed and issued. 


As for the suggestion that Section 80, in such a case as this, 
is itself wJira vires, it arises from a misapprehension of Moment’s 
case (. The regulation for civil procedure has nothing to 
do with the obligations formerly vesting in the East India Com- 
pany as a trading corporation, for it is incidental to the duties of 
the ruling power, and cannot be said to be subject to the Government 
of India Act, 1858, Section 65. 

An attempt was made to distinguish .between the effect of 
Section 80 in thé case of the Secretary of State and in the case of 
the Collector, and to argue that, even if it defeated the action as 
against the firstnamed defendant, it would fail to protect the 
second. Their Lordships cannot accept this. Not only has the suit 
been throughout a joint proceeding against the officials concerned, 
for the purpose of getting a joint declaration that the Government 
Notification was bad as the foundation of everything suhseqfently 
done, but, without the presence of the Secretary of State before the 
Court, the Notification could not be assailed, and, if it stands as 
valid, the Collector’s own action could not be succeasfully impugned. 

The consequence is that the appellants’ present position in 
regard to the taxes imposed on them is as if their action had never 

(1) [1912] 40 I. A., 48. 
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been brought. It was unsustainable fw démine. They commenced 
their suit before the law allowed them to sue, and can get no relief 
in it either by declaration or otherwise. Whatever may be the 
case between orther parties, as against the respondents, they must 
fail They have taken their own course and have brought this 
result on themselves. The suit was begun and prosecuted as a 
joint suit to challenge the official action as soon and as completely 
as possible. The evidence did not prove risk of serious or irremedi- 
able damage to anybody, and was not directed to doing so. The 
sums payable were in many cases very small, and were throughout 
far from being oppressive. Any sums paid under the Collector's 
demand would be returnable if that demand was proved to have been 
bad, and no one of the plaintiffs was shown to have been unable to 
make the first payment, the only one falling due within the two 
months, There was no reason for not complying with the words 
of the section, except over-confidence in what may be called the 
Bombay view of it. Accordingly, their Lordships will humbly advise 
His Majesty that this appeal should be dismissed with costs. 


Appeal dismissed. 
T. L. Wilson & Co —Solicitors for the appellants. 
The Solicitor, India Office —Solicitor for the respondent. 
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HAR LAL SINGH AND ANOTHER (Plaintiffs) 
VEV SES 
RUDRA SINGH AND OTHERS (Defendants) .* 


Civil. Procedure Code, Order 32-—Pre-emption suti—One of the vendees a 
minor—(uardias, appointment of, after expiry of period of [imitation 
— When not fatal — Wajib-ul-arz-——Jnterfretation— Custom. 

Under Order 32 it is the duty of the Court, When it is brought 
to its notice that one of the defendants in a pre-emption suit 
is a minor, to appoint a guardian, and the mere facl that the 
guardian was not appointed till after the expiry of the period 
of limitation, would in no case be fatal. Rup Chand v. Dasodha, 
I. L. R., 30 All, 55, followed, 


e Where the opening portion of the paragraph dealing with the 
question of custom, in a wa/td-w/-ars relied upon by the plaintiff 
in his suit for pre-emption, stated “that in future, every co- 
sharer has a right to transfer the whole o: a portion of his 
property. Up till now no pre-emption suit was instituted on behalf 
of any co-sharer ...... In future if any co-sharer likes to sell 
his property, he will at first sell it to his co-sharers etc. etc.” 
and the concluding portion indicated, that ‘‘ the proprietors of 
* F. A. No. 138 of 1914. 
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the resumed land, who are Mohammedans, are goveined, as 
regards inhentance, by the Mohammedan Law "', Aeld, that there 
was nothing in the language of the patagraph which militated 
against the existence of a custom and therefore plaintiff's suit 
must succeed. 
Digambar Singh v. Ahmad Sayed Khan, I. L, R, 37 All, 129 
(P. C.) aad Aæ Baran Singh v. Kulsum- "mmiusg, (P. C.) decided 
on 4th March, 1927, followed. 
First APPEAL from a decree of BABU PREO NATH GHOSH, 
Subordinate Judge of Bareilly. 


Sarkar Bahadur Johari, for the appellants. 
Benod Behari Lal, for the respondents. 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a suit 
for preemption of property sold to three vendees under a salé-deed 
dated the 23rd January, 1922. On the rath January, 1922 the 
present suit for pre-emption was instituted in which all the three 
vendees were impleaded. Later on it was discovered that one of 
the vendees was a minor and on an application made by the plaint- 
iffs a guardian ad litem was duly appointed by the court This 
appointment, however, was after the erpiry of one year from the 
date of the registration of the document. The plaintiff relied on 
the wajihul-ars of 1870 and alleged that it recorded a custom of 
pre-emption. He also disputed the genuineness of the amount of 
consideration mentioned in the sale-deed. The defendants, on the 
other hand, pleaded that the claim as against one, and, therefore, as 
against all, was barred by limitation, and also ‘that there was no 
custom of pre-emption in the village. They further pleaded that 
the consideration set forth in the sale-deed was true. 


The learned Subordinate Judge, in a very short judgment, has 
disposed of only two issues leaving the others undecided. He has 
held that inasmuch as the guardian ad litem of one of the defend- 
ants was appointed after the expiry ofthe period of limitation, 
the claim was karred by time as against him. He has held that 
having regard to the language of the wasib-wl-arg, no custom was 
established. ] 

We are unable to agree with either of the views expressed by 
the court below. It is difficult to see how the claim can be barred 
by limitation. The real parties to the suit were the vendees them- 
selves and all of'them were impleaded within the time allowed, The - 
mere fact that the guardian of one of the vendees was not appoint- 
ed by the court till after the expiry of the period would in no case 
be fatal Under Order 32 it is the duty of the court, when it is 
brought to its notice that one of the defendants is a minor, to appoint 
a guardian, and as has been held in the case of Rup Chand v 
Dasodha (+), the subsequent appointment of a guardian is not fatal 

* (1) L L,R., so All, 55. 
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as a plea of limitation. As regards the question of custom the only 
evidence in support of it is the tva7tó-ul-ars of the year 1870. This 
settlement expired about the year 1900 when the new wajib-ul-ars 
under the circuler of the Board of Revenue could not contain an 
entry either way. The heading of paragraph 8 which embodies a 
right of pre-emption is as follows :— 

" Relating to transfer of property by means of mortgage, sale, 

gift, inheritance and custom of pre-emption "'. 


The opening portion of the paragraph which deals with the 
; quescion of custom is as follows :— 


"'That in future, every co-sharer has a right to transfer the 

whole or a portion of his property. Up till now no preemption 

~ suit was instituted on behalf of any co-sharer and decided. In 

future if any co-sharer likes.to sell his property, he will at first 

sell’ it to his co-sharers and subsequently to the-co-sharers in the 

village, and if they also refuse to purchase it, he may sell it to 

any one he likes. If there shall be any dispute between the 

vendor and the vendee regarding the difference in price, the 

co-sharer shall have to, Pay the same price whicha stranger 
would be willing to pay ” 

The rest of the paiana deals with customs of adoption and 

inheritance with which we are not directly concerned.. The con- 

cluding portion of that paragraph indicates that the proprietors 


of the resumed land, who are Mohammedans, ard governed, as ` 


regards inheritance, by the Mohammedan law. In our opinion 
there is nothing in the language of this clause which would rebut 
the prima facie presumption that it is a record of a custom. The 
statement that no suit for pre-emption had been instituted so far is 
a mere statement of fact which is not conclusive either way. 
Similarly the use of the words “in future” in no way indicates 
that it was for the first time that the co-sharers were expressing the 
desire that a right of pre-emption should exist. This expression 
found place in the waytd-u/ ars before their Lordships of the Pri 
Council in the case of Digambar Singh v. Ahmad Syed Khan (* 
and in spite of its occurrence their Lordships were inclined to hold 
that there was nothing in the clause which militated against the 
existence of a custom. The opening portion of this clause is similar 
to the opening portion of the clause in the wafihs/-arg in F. A. 
F. O. No. 17 of 1925, decided on the 2sth of June, 1925, by a 
Bench of this Court of which one of us was a member. The Bench 
was iffclined to hold -that it was a record of custom.. This view is 
now strengthened by the recent pronouncement of their Lordships 
of the Privy Council in the case of Skeo Baran Singh v. Kulsum-un- 

missa, decided on the 4th of March, 1927. We are, therefore, of 
opinion that the presumption arising from the entry in the wafib-ul- 
are hasnot been rebuttéd, and there is no reason to suppose that 
the Settlement Officer in making the entry under the heading, 

(1) [1914] I. L. R., 37 All, 129. 
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CIVIL custom of pre-emption, did not intend to record it as such. 


` 1937 As remarked above, the other issues have been left undisposed 
= of by the Subordinate Jndge. The defendants’ plea that there had 
Singa been a refusal cannot be sustained. The only evidence in support 
v. of it is the solitary statement of the defendant Rudra Singh, who is 
RUDKA ‘an interested party and cannot be believed on this point. There 
E being no other evidence to corroborate this statement we find that 
Sulaiman, J. the plaintiffs allegation that the amount entered in the sale-deed 
was fictitious has not been borne out by any satisfactory evidence. 
The vendee has deposed that he purchased the property at the rate 
of five annas per cent which is not at all a high value, and that the 
whole consideration was genuine He has, however, admitted that 
Rs. 5,000 left in his hands for payment to Raja Lalta Prasad have 
not yet beea paid by him because there was some dispute. With 
the exception of this item, he has ,deposed that the rest of the 
. consideration passed. We find that there is no evidence to rebut 
his atatement and the acknowledgment of the vendor as contained 
in the sale-deed; We must accordingly hold that the whole of the 
consideration was genuine and that out of it Rs 5,000 have not yet 
been paid by the vendees to Raja Lalta Prasad. 


The result, therefore, is that we allow the plaintiffs’ appeal, and 
setting aside the decree of the court below decree the plaintiffs’ 
claim for pre-emption on payment of Ra. 1,500 in court within six 
weeks from this’ date to the credit of the vendees. The plaintiffs 
will be liable to pay the remaining Rs. 5,000 to ‘Raja Lalta Prasad 
afterwards. If the amount is deposited in time the plaintiffs will 
have their costs in both courts, but if there is default in deposit the 

." suit will stand dismissed with costs in all courts. 


Appeal allowed. 


CIVIL JAIKARAN SINGH AND OTHERS (Defendants) 
1937 ý versus i 
Apr, #7. SHEO KUMAR SINGH (Plaintiff) anb KAULRAJI KUAR 
(Defendant) .* 
SULAIMAN ? 'oMortgage—Kedemption— Mortgagor's right of, when mot. affected —Mort- 
gaged property sold for arrears of rent due to orongful act and default 
of mortgagee. 

When a mortgaged property is sold for arrears of eae owing 
to the wrongful act and default of the mortgagee and the property 
is purchased by the mortgagee himself, the mortgagor’s right 
to redeem is not affected; nor can the mortgagee be allowed 
to claim the property on the ground of his own wrong. 

= Nawab Sidhee Nusur Ally Khan v. Rajak Ojoodhyaram Khas, 
M. I. A., Vol. «o, 540, Kalappa Bin Giriappa v. ee Bin 
* S. A, No. 560 of 1925. 
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Shivlingaya, I. L. R., 20 Bom., 492 and Babaji v. _Magniram, 
I.L. R, 21 Bom., 396, referred to. 

SECOND APPEAL from a decree of K. G HARPER ESQ, 
District Judge of Benares, confirming a decree of MAULVI ALI 
AUSAT, Subordinate Judge. 

Peary Lal Banerji, for the appellants. 

K. N. Laghate, for the respondents. 


The judgment of the Court was delivered by 
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suit for redemption. The plaintif's predecessor, Ram Kumar, 
made three usufructuary mortgages of his fixed rate tenancy in 
succession. In April 1888 he mortgaged about 6 bighas and odd 
to Hakim Singh for Rs. 272 which was redeemable in 1302 fasli. 
In November 1888, he mortgaged another 8 bighas ‘and odd of his 
fixed rate tenancy to Shed Mangal for Ra. 550, which was redeem- 
able in 1306 fasli. About 2 bighas and odd of the holding still 
remained in the possession of the mortgagor. In 1894 he mort- 
gaged the entire holding for a sum of Rs. 1,352 to Nand Kumar. 
He left out of the mortgage money Rs..272 for payment of the 
first mortgage in 1302 fasli and Rs. 550 for payment of the second 
mortgage in 1306 fasli It was agreed between the mortgagor 
and the mortgagee Nand Kumar, that the latter should redeem 
the prior mortgages and after paying the rent due to the zamindar 
should appropriate the profits in lieu of interest. It is quite clear 
that if all the parties had stuck to their agreements, the tenant- 
mortgagor would not have been liable to pay any rent whatsoever 
after. the year 1894. The first two mortgagees were liable to pay 
rent in proportion to the areas in their possession and the remainder 
was mortgaged to Nand Kumar who became liable to pay rent in 


proportion. It is also apparent that if Nand Kumar had redeemed - 


Hakim and Sheo Mangal, he would havé obtained possession of 
the entire holding and would have paid the entire rent to the 
zamindar. In either case, the tenant-mortgagor, after the mortgage 
of 1894, was relieved of his duty to pay any rent tq the zamindar, 
though of course as regards the zamindar his liability to him in 
the eye of the law remained. 


Default was undoubtedly made by all the three mortgagees and 
the zamindar brought a suit for arrears of rent of 1304, 1305 and 
1306 and a part of 1307 fasli. He impleaded not only the tenant- 
mortgagor, but all the three mortgagees, and the revenue court 
passed a decree against all of them. It made the tenant and the 
first two mortgagees liable for rent up to 1306 fasli and made the 
mortgagor and the first and the third mortgagee liable for the rent 
for 1307 fasli The fact was that in Jet 1306 fasli Nand Kumar, 
the third mortgagee, redeemed the second mortgage in favour of 
Sheo Mangal. Sheo Mangal was thus not made liable for any part 
of the rent for 1307 fasli. 
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About Rs. 80 only were paid in satisfaction of the decree and 
for the balance the decree`was executed. At first the area in 
the possession of Hakim Singh was put up for sale and purchased 
by a man named Ajodhia, who was a servant of Nand Kumar. 
Hakim Singh put in an objection that he had paid his share of 
the decree and that the sale had been brought about by Nand 
Kumar in collusion with Qurq-amin. In the meantime Ram Kumar 
died. This first sale was actually set aside. Subsequently t he 
whole of the tenancy was put up for sale and purchased in the 
name of Ram Autar. Both the courts below have found that this 
man was a cart-driver of the mortgagee Nand Kumar, and that 
the purchase by Ram Autar was in fact benami for Nand Kumar. 
In fact subsequently when Nand Kumar died, his widow transferred 
the property to the heirs of Nand Kumar. This sale was duly 
confirmed. ° 


The heirs of the mortgagor, Ram Kumar, have brought the 
present suit for redemption against the heirs of the third mortgagee, 
Nand Kumar. Both the courts below have decreed the claim. The 
defendants contend that inasmuch as the sale of the equity of 
redemption was effected and confirmed, no right vests in the heirs 
of Ram Kumar and no suit for redemption is maintainable. The 
argument on their behalf is that the auction-sale not having been set 
aside, ıt cannot now be questioned, and the defendants must be 
deemed to have acquired the rights of the mortgagor absolutely. 


In our opinion, the mortgagor, Ram Kumar, was in equity not 
liable to pay rent to the zamindar when he had made the three 
mortgages and contracted with these mortgagees that they would 
pay rent direct to the zamindar. The default, if any, was entirely 
that of the mortgagees. We have already remarked, as has been 
actually found by the first court, that Hakim Singh had paid his 
quota of the decretal amount. There was, therefore, no longer any 
default by Hakim Singh. Even if there had been défault by Hakim 
Singh, we would still hold that it being the duty of Nand Kumar to 
redeem Hakim Singh and get into possession and pay rent, Nand 
Kumar would also be responsible for any arrears of rent that may 
be due from Hakim Singh. This must be the true position as 
against the mortgagor, Ram Kumar. 


As regards Sheo Mangal Singh, it was again the duty ot Nand 
Kumar to redeem him and to pay rent to the zamindar. Nand 
Kumar did actually redeem Sheo Mangal in Jet 1306 fasli There 
is- no direct evidence on the record to show under what terma the 
redemption took place, but we are entitled to presume that all 
accounts were settled between the parties and that after Sheo 
Mangal was redeemed, Nand Kumar stepped into his shoes and 
undertook all liabilities. That explains why the revenue court did 
not make Sheo Mangal liable for any rent for-the subsequent period 
of 1307 fasli. Although, therefore, the zamindar had obtained a 
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decree jointly against his tenant and his mortgagees, it is apparent 
that in equity the mortgagor was not really liable, and that if he 
were made to pay anything to the zamindar, he would have equities 


against his mortgagees who had in fact committed default. A. 


wrong was, therefore, committed by Nand Kumar admittedly as 
regards part of the decree, and in our opinion as regards the whole 
amount due, and it was in consequence of that wrong that the 
tenancy was put up for sale and sold. Fortunately for the mortga- 
gor the property was actually purchased by the mortgagee himself 
who had committed the wrong. 

The question before us now is whether the heirs of the mort- 
gagor can still claim a right to redeem the property. Technically 
speaking their property has been sold at auction, but in equity it 
was sold on account of the wrong committed by the very person who 
has purchased the property. In the case of Nawal Sidhee Nusur 
Ally Khan v. Rajah Ofoodhyaram Khan (1), their Lordships of the 
Privy Council held that a mortgagee who had wilfully suffered an 
estate to fall into arrears of Government revenue and then had 
entered into an agreement with another person to bid for the estate 
when sold at auction, was estopped from saying that the equity of 
redemption did not subsist The principle underlying that case was 
followed by a Bench of the Bombay High Court in the case of 
Kalappa Bin Giriappa v. Shivaya Bin Shivlingaya (*) where also 
. when a mortgaged property was sold at a Government sale for 
arreara of revenue owing to the mortgagee’s default, it was held that 
it did not affect the mortgagor’s right to redeem. The same 
principle was adopted by the same High Court in the case of 
Babaji v. Magniram (*). It seems to us that these cases lay 
down a sound principle of law which prevent a fraud being practised 
on innocent parties. If property is sold owing to the wrongful-act 
and default of the mortgagee himself, he Cannot be allowed to claim 
it on the ground of his own wrong for no cause of action can arise 
out of the wrong. In our opinion the mortgagee undoubtedly 
committed a breach of his contract when he made default in paying 
the rent due to the zamindar. He cannot, therefore, be allowed 
to gain advantage out of his own breach of that contract. 1 

We accordingly uphold the decree of the courts below and dismiss 
the appeal with costs. 

Appeal dismissed. 


t1) [1866] M. I. A., Vol. to, 540. (2) [1895] I. L. R , 20 Bom., 492. 
(3) [1898] I. L. R., 21 Bom., 396 
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Ordinaiily if a claimant against a ward of the court of wards 
does not submit his claim to the Collector in pursuance of the 
provisions of section 17 of the Court of Wards Act, his claim 
is to be deemed discharged because of the provisions of section 
18 of the same Act; but by virtue of the proviso to section 20 
of the Act, a claimant, who has failed to notify his claim under 
section 17 of the Act, can maintain a suit in respect of his claim 
provided he shows good and sufficient cause for his íailure to 
notify his claim to the Collector. 

Provisions of law which impose a penalty on a peison who 
fails to comply with those provisions must be strictly construed. 

Where the plaintiffs before the court of wards had taken 
charge of defendant's property, had put their claim into suit and , 
the Collector was later on made a party to it but the plaintiffs 
failed to notify their claim to the Collector in pursuance of the 
piovisiorfs of section 17 of the Act, under a dona fide belief that it 
was not at all necessary to do so inasmuch as the Collector had 
already been informed of the fact of the institution of the suit 
and had asked the trial court for an adjournment, Ae/2, that 
plaintiffs! suit must be decreed, as to dismiss the suit would be to 
exact an extreme penalty for a piece oí negligence due to mere 
ignorance. Collector of Ghasipur v. Balóhaddar Singh, 10 A. L. J. 

.. R., 234, followed. 

SECOND APPEAL from a decree of H. BEATTY EsQ., Addi- 
tional Judge of Saharanpur confirming a decree of Babu JOTI 
SARUP, Second Subordinate Judge. 


Peary Lal Banerji, for the appellants. 

The respondent was not represented. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This is a plaintiffs’ appeal and arises out of 
a suit for recovery of Rs. 2, 749-6-0 from Chaudhri Balwant Singh 
on account of part af sale consideration paid by the plaintiffs and 
damages. . 

There is no controversy about the facts. On the 4th of 


l September, 1918 the plaintiffs purchased certain property from the 


defendant for a sum of Rs. 2,600. Prior to the sale the defendant 
had entered into a contract with Ranjit and Bhudat to sell the same 
property to them. After the purchase by the plaintiff, Ranjit and 
Bhudat brought a suit for specific performance of the contract of 
sale entered into by the defendant. That suit was contested by the 
present plaintiffs but was decreed with the result that in exeqution 
of the decree obtained by them, Ranjit and Bhudat got possession 
of the:property sold to the plamtiffs, on the 4th December, 1920. 
In thé sale-deed executed by the defendant in the plaintiffs’ favour 
there was a stipulation to the effect that if for any reason the 
property sold passes out of the plaintiffs’ possession, the plaintiffs 
will be entitled to realise the sale consideration paid by themwith 
interest at rupee 1 per cent. mensem. 


4. 
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The plaintiffs, admittedly, out of the sum of Rs. 2,500 have already 
received a sum of Rs. 1,900. The plaintiffs claimed the balance of 
Rs. 700 and Rs. 930-2 on account of costs alleged to have been 
incurred by them in defending the suit filed by Ranjit and Bhudat, 
and a further sum of Rs. 1,119-2 on account of damages. 

After the institution of the suit the Court of Wards assumed 
superintendence of the property of Chaudhri Balwant Singh and a 
notice under section 17 of the Court of Wards Act (Act No. IV 
of 1912) was issued calling upon all persons having claim against 
Chaudhri Balwant Singh to prefer their claim before the Collector 
with full particulars . supported by documents, on which their claim 


` was based, on or before the 15th of June, 1924. 


After the property of the defendant had been taken charge of 
by the Court of Wards, the Collector was made a party to the suit, 
and service of notice of the Suit was effected on him on the 11th 
of January, 1924. On the 27th of March, 1924 the Collector, by 
means of a letter, requested the civil court to allow six months' time 
with a view to enable the Collector to defend the suit. This letter 
was followed by an application to the same effect by the Collector 
dated the 7th of April, 1924 The court granted time to the 
Collector up to the 3rd of July, 1924 and a written statement was 
filed by the Collector on that date, vis., the 3rd of July, 1924. By 


_ the time that the written statement was filed, the. period fixed by 


the notice issued under section 17 of the Court of "Wards Act had 
expired, and it is common ground that the plaintiffs had not, as 
required by that section, preferred their claim with particulars 
thereof to the Collector. 

One of the pleas urged in defence was that the failure of the 
plaintiffs to prefer their claim as required by section 17 entailed the 
dismissal of their suit, inasmuch as by the provisions of section 18 
of the Court of Wards Act the claim of the plaintiffs must be 
deemed to have been discharged. His contention has found favour 


with both the courts below with the result that tbe plaintiffs’ 


suit has been dismissed by those courts. . 

We are unable to agree with the decisions of the courts below. 
It is true tbat ordinarily if a claimant against a ward of the court 
does not submit his claim to the Collector in pursuance of tbe 


` provisions of section 17 of the Court of Wards Act, his claim is to 


be deemed discharged because of the provisions of section 18 of 
the s$me Act. But it is provided by the proviso to section 20 of 
the Act, that a claimant, who has failed to notify his claim -under 
section 17 of the Act, can maintain a suit in respect of his claim 
provided be shows good and sufficient cause for his failure to notify 
his claim to the Collector. Under the circumstances of the present 
case we have come to the conclusion that the benefit of. the proviso 
to section 20 of the Act must be extended tp the plaintiffs. The 
plaintiffs, before the Court of Wards had assumed superintendenee 
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of the property of Chaudhri Balwant Singh defendant, bad put 
their claim into suit.. After the property of the defendant was taken 
charge ‘of by the Court of Wards, the Collector was informed, of 
the fact of the institution of the suit. He must have known the 
basis of the plaintiffs’ clim Being cognizant of this fact he 
asked the trial court to adjourn the case with a view to enable him 
to defend the suit The time prayed for by him was granted. 
These being the facts there'is no escape from the conclusion that ' 
the Collector knew the particulars of the claim of the present 


.plaintiffs, and that the plaintiffs, having already sued in a court 


of law, may have bona fide believed that it was not at all necessary 
for them to notify their claim to the Collector. The facts noted 
above appear to us to furnish good and sufficient cause for the 
failure of the plaintiffs to notify their claim to the Collector. It is 
to be noted that provisions of law which impose a penalty on a 
person who fails to comply with those provisions must be strictly 
construed. To dismiss the plaintiffs’ suit on the technical ground 
on which their suit has been dismissed by the courts below would 
be to exact an extreme penalty for a piece of neglect due to mere 


, ignorance, and, as pointed out in the case of Collector of Ghastpur 


v. Balbhaddar Singh (+), an extreme penalty of the nature referred 
to above should not be esacted from the plaintiffs in the present - 
case.. 

For the reasóns given above we hold that the plaintiffs were 
entitled to a decree for a sum of Rs. 700 with interest at rupee one 


per cent. per mensem from the 4th of December, 1920, the dateon ` 


which the plaintiffs were dispossessed from the property purchased 
by them up to the date of the institution of the suit . Thereafter 
the plaintiffs will be entitled to get interest at the rate of Rs. 6 
per cent. per annum upto the date of realisation. 

The plaintiffs’ claim as regards costs incurred by ilem in the 
trial court and as regards damages claimed by them was untenable 
and has not been pressed in appeal before us. 


The result ie that we allow this appeal, and, modifying the 
decreed of the courts below, decree the plaintiffs’ suit for a sum of 
Rs, 700 with interest at rupee one per cent. per -mensem from the - 
4th of December, 1920 upto the date of the institution of the suit. 
The plaintiffs will be entitled to interest at Rs -6 per cent per 
annum on the decretal amount from the date of suit upto the date 
of realisation of the amount for which a decree hag been passed 
in their favour. The parties will be entitled to pay and receive 
costs in proportion to their success and failure in all the courts. 


Appeal allowed, 


(1) [1912] 10 A. L. J. R, 234. 
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bank," mean that the credit and the advice are in law available to 
the full to any bank other than the Eastern Bank of Calcutta, which 
,may discount the drafts mentioned therein, their Lordships will 
discuss the present case on the footing of the view taken by Mr. 
Thompson himself, that such was their meaning to the minds of 
business men. ' 


As the present case 18 one. of first impression, two general 
observations may be useful  Solong as trade is proceeding in its 
ordinary course without violent fluctuations in prices, and so.long as 
all parties concerned are in good credit, banks, whose business it is 
to facilitate trade, can and no doubt do by voluntary arrangements 
among themselves smooth out small difficulties and ignore infor- 
malities, when no serious consequences are likely to result. When, 
however, a court of law is for the first time called upon to fix legal 
liability, by declaring what the intentions of the parties must be 
taken to have been, it becomes necessary to consider how an 
unruffled and unquestioned business would work out, if difficulties 
were to arise such as would at each step bring out the risks to be 
run and the responsibilities to be borne by one or other of the 
respective parties Suppose a fall in the price of gunnies, which 
made it important for the buyers to avail themselves to any legal 
ground open to them for refusing to take up the goods or to meet 
the bills; suppose a financial crisis, which for the time being 
seriously involved the reputation of the bank which had granted 
the confirmed credit; in either case suppose a discounting house, 
ignorant, as here, alike of the exact terms‘of the purchase 
contract and of the agreement for the confirmed credit; how is 
the discounting house to know whether it can safely give up 
the bills of lading to the London bank on the one hand or 
whether, on the other, it can reckon on acceptance of the drafts 
only when it has the bills of lading available to be handed to the 
drawee against acceptance? It is to be remembered that, common 


as it is for the grant of the credit to be made on the terma that the . 


grantors are to be secured by possession of the bills of lading, other 
forms of security are sometimes used, the choice of the form 
depending on the relations between the two parties concerned and 
the solvency of the importing firm (see, for example, the terms of 


. the credit in The Kronprinsessan Margareta (),and in Prehn v 


Royal Bank of Liverpool (7). The legal rule must be one which 
will fit and make sense Sf the transaction equally under fair-weather 
conditions and under foul 


Take again the practical side of the matter. There are many 
business situations where an offer is made, in which it is hardly 
possible to ask questions or to go behind the documentary materials 
put forward by the proposer. Underwriting a slip is one ; discount- 
ing a trade draft is another. Mr. Thompson, from the documents 

(1) [19z1[ A. C., 486. (2 L.R,s. H. L., 395. 
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before him, had to judge whether he would approve or disapprove, 
whether he would risk taking the documents or risk letting the 
business go past him. To ask questions, even if there had been any 
one at hand to answer, might have betrayed either ignorance of his 
own business or a desire to know too much about his customers’. 
The exchange memorandum told him quite plainly that the drafts 
were D/A, which meant “documents against acceptance.” Here 
was an instruction as to the use he was to make of Messrs. Sassoon 
and Company's documents of title. True, it did not say who was to 
present the documents to the acceptor, but it was evident that, if the 
letter of advice was right in saying that the Eastern Bank was to 
have and keep the bills of lading, the documents could not be 
handed by the respondents to Megsrs. Knowles and Company against 
acceptance at al. As discounters, their first duty, both to Messrs. 
Sassoon and Company and to themselves, was so to present the 
drafts for acceptance, as either to get them accepted or to get them 
dishonoured for lack of acceptance. In their Lordships’ view the 
respondent bank was entitled and bound to follow this instruction. 
In face of it, there could be no question of such a misdealing with 
the drawers' rights by way of security as would afford any answer 
to their action. : 


Two answers have been attempted in argument. The first is 
that the drafts were tendered as D/A drafts only to comply with the 
terms of Messrs.'Apcar's exchange contract, which fixed a standard 
rate for D/A drafts and options for drafts on other terms, varying 
from the standard by fixed fractions It is said that all Messrs 
Sassoon and Company wanted was to pet the rupee exchanged at 


115.4444. There is, however, some confusion in this. Messrs. 


Sassoon and Company wished to get this rate of exchange, and had 
to claim it under their contract by presenting drafts of such a 
description as-that rate attached to, but the drafts were stil] describ- 
ed as D/A drafts, and, whatever the object which was immediately 
in view; D/A drafts they actually were That these letters meant 
" documents agajnst acceptance" was common ground, and accord- 
ingly some clear reason has to be shown for saying that, in thc 
circumstances of this case, they nevertheless meant documents: 
against the Eastern Bank's acceptance, which, in fact, they had not 
undertaken to give, or documents to the Eastern Bank against 
Messrs. Knowles and Company's acceptance of the draft, if they 
should be willing to give it without receiving the documents. Mr. 
Moise Sassoon actually answered the question, “ Can you efplain 
why D/A was put in the memo.?” by saying, ‘ Because the docu- 


~ ments were deliverable to, and for acceptance of, the Eastern Bank." 


This was an impossible construction. Equally so is the contention 
that D/A is a direction merely as to the time when the shipping 
documents are to be surrendered and not as to the person who is to 
receive them. Evidenee as_to the meaning of D/A as a term of 
art might possibly have gone as far as this, but, as the case stands, 
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D/A on this view would be an incomplete and ambiguous direction 
and the party directed cannot be blamed if it was reasonably inter- 
preted and acted on Jreland v. Livingston, (1). In any case, it 
assumes that the discounting bank is to interfere radically with what 
is prima facte the right of the accepting consignee on what may be 
a mere surmise. The drafts were for acceptance of Mesars. 
Knowles and Company, and if the documents, that is, the shipping 
documents, were deliverable to the Eastern Bank, then, as far as 
the International Banking Corporation was concerned, these 
acceptrors would not get any documents in exchange for their 
acceptance. It hardly appears that on either side there had been 
much consideration of the rights and obligations arising out of this 
use of the letter of advice as applicable to ae ai aaa with the 
Internation! Banking Corporation 


Accordingly, a second and much more ingenious answer was 


given to their Lordships. On the faith of the confirmed credit,’ 


for which they had stipulated, Messrs. Sassoon and Company proceed- 
ed to put the shipment in train to come into the handa of thuse who 
might be interested in it in London. This was done by placing the 
documents in the hands of the International Banking Corporation 
in Calcutta, with notice that the transaction was backed by a con- 
firmed credit. After this the credit could not be revoked by 
the Eastern Bank. Merely to hand to a banker a draft styled D/A 
and a corresponding letter of credit must be deemed ‘in law to tell 
him that the bills of lading are to be handed to the issuer of the 
letter of credit and not to the acceptor of the draft, and his remedy 
is to decline to discount, however approved the bill may be as a bill, 
if he does not like these terms. It is true that Messrs Sassoon and 
Company did not bring the terms of the credit to the Corporation’s 
notice, nor did they know them themselves, but this does not 
matter. They put the Corporation in the position of being able to 
sue the Eastern Bank in London on the credit in accordance with the 
principle of /s re Agra and Masterman’s Bank (*) and on inquiry 
it would be ascertained, as business experience would have led the 
Corporation to anticipate, that the condition precedent to the Eastern 
Bank’s obligation to give effect to the credit was the delivery of the 
bills of lading to them. All was really plain sailing. If only the 
bills of ladmg were given up to the Eastern Bank, somehow or other 
the drafts would be met either by Messrs. Knowles and Company, 
if the? accepted and paid without getting the consignment or the 
documents which represented it, or by the Eastern Bank, if they 
did not. The delivery of the bills of lading to the Eastern Bank 
in London, it was said, became matter of contract between the 
appellants and the respondents, as the result of the discounting 
transaction, so that the latter’s recourse against the former was sus- 
pended and became ineffectual unless and until the Eastern Bank 


(3) L. R, 5 Ex. 91. . (4) L. R, 1 Ch., 391. 
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made default. In effect, the respondent bank was provisionally subs 
tituted for Messra Sassoon & Company as sureties for the acceptors 
on the bills, though this substituted suretyship would itself be de- 
feasible in case of any wrongful failure to pay on the part of the 


, Eastern Bank. 


This argument was properly and indeed indispensably. reinforced 
by the principles, which apply when a surety has secured his second- 
ary liability by placing in the principal creditors’ hands security 
which belongs to himself in the first instance. Here Messrs. Sas- 
soon and Company, having shipped the gunnies under such a form 
of bill of lading as reserved the jus disponendi to themselves , until 
the documents were delivered with their authority to the buyers for 
the purpose ef passing the property, placed these instruments, re- 
presenting the goods while afloat, in the Banking Corporation’s hands, 
as collateral security giving them a special property in the goods, 
but remaining available generally for the protection of the sureties 
to whom they belonged. They also placed within-the reach and 
control of the principal creditors another and still more important 
security, the commercial pivot of the whole transaction, namely, the 
confirmed credit of the Eastern Bank, and to thia precisely the same 
rules applied as to the bills-of lading. Ifthe Banking Corporation 
entered into the transaction with notice of the existence of a con- 
firmed credit of an ordinary banking character without knowing its 
exact terms, that was their own affair. They took the risk of its 
being such that they could comply with them. If for any reason 
they failed so to deal with the bills of lading as to secure to the 
drawers recourse to the confirmed credit, then, pro tanto, the drawers 
would be discharged. Between Agra and Masterman's Bank on 
the one hand and Polak v. Everett (+), on the other, the discounting 
bank would be quite able to look after themselves. 


Their Lordships are unable to give effect to these contentions. 
The principle of the decision cited is one applicable between the 
discounting bank and tbe bank which, having established the credit 
in favour of the acceptor, gives notice urbi ef orbi of its willingness 
to abide by the operation of the credit through the "machinery: of 
drafts discounted before acceptance. If the respondents discounted 
the drafts on the faith of the invitation (if any) contained in the 
letter of advice, /n re Agra and masterman's case entitled them, 
if they chose to do so, to sue on the credit agreed by the Eastern 
Bank with Messrs. Knowles and Company as if they had been parties 
to it from the beginning. If they had not discounted oh the faith 
of that invitation, the principle would not apply, and Mr. Thompson 
said clearly in effect, what Messrs. Sassoon and Company can neither 
complain of nor deny, that for him the name of Sassoon and Com- 


‘pany was good enough in this case, and the confirmed credit was 


accordingly superfluoms . Apart from this, however, the principle 
- (12) 1 Q.B. D., 669. 


f, 
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would only confer a right of action on the International Banking CIVIL 
Corporation against the Eastern Bank, if they chose to exercise it, es 
but it would not impose on them a duty towards Messrs. Sassoon — 


and Company, so as to modify the ordinary right of recourse atall „M. ^ 


: ; SASS 
events or in any event It is a matter between the respondent ^ S 
corporation and the Eastern Bank, not between Messrs. Sassoon and pod 
i A 
Company and the respondent corporation. BANKING 


On the other hand, they think that the letters D/A are a com- CORPORA- 

plete answer to the part of the argument, which rests on the obliga- oon 
tion of the principal creditor not to waste the surety’s security. If Viscount 
the creditor complies with the surety's instructions, there can be no — S«m 
further responsibility. The whole gist of the complaint, as far as 
the confirmed credit is concerned, is that by not handing the bills 
of lading to the Eastern Bank the respondents failed to satisfy the 
conditions precedent to their liability and so nullified the confirmed 
credit. The appellants’ description of the drafts as D/A drafts 
destroys the validity of this complaint. Messrs. Sassoon and Com- 
pany instructed the respondents to surrender the decuments to the 
acceptors against their acceptance, and this was done. Again, if 
the obligation of the principal creditor not to deal unreasonably or 
imprudently with the securities is relied on, the result is the same. 
All the information given to the respondents by the drawers of the 
drafts, who, after all, had made their own bargain with the acceptors, 
pointed to the quite normal intention of giving'the buyer of the’ 
gunnies control of the goods on the faith of his acceptance to the 
drafts. This was Prisa facie tbe intention, in fact, so far as the 
information given indicated. If the confirmed credit modified this, 
it was not for the discounting bank to make guesses or to run risks, 
but for the drawers to say what their wishes were. Their Lord- 
ships cannot say that the conduct of the International Banking 
Corporation was reasonable under the circumstances 


No doubt, as soon as Messrs Sassoon and company had got a 
rupee credit for their sterling drafts at 1s. 43'yd , they thought as 
& matter of business that they had done with the transaction, and it 
may be disappointing to merchant shippers to find that it never- 
theless remained at their risk. It may be also true that, when the 
Calcutta Banks fell into a course of business, which may be called. 
a good-natured convenience to merchants or a far-sighted develop- 
ment of legitimate business exactly as you please, it would have 
beer better to have intimated to the trade, that the banks were 
not undertaking all the burdens of shippers’ transactions, however, 
they might turn out, but this is not the present issue. How proof 
of a custom of bankers and merchants, applicable to these particular 
facts, would have affected the decision is a matter on which it is not 
permissible to speculate. It may also be that the case was not as 
completely presented at the trial as merchants generally might have 
desired, but with this their Lordships cannot deal. The appellants 
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are not in a position to show that, when they discounted these drafts 
they bargained that the transaction should be without recourse, and 
in order to qualify their direction, given by the letters D/A, and 
to limit the respondents’ prima facte right of recourse against them- 
selves, they must show some contract with them to that effect, or 
some breach of contract or of duty on their part, which would have 
that effect in law. No authcrity has been produced which enables 
them to do so, and their Lordships cannot say that any legal principle 
leads te that conclusion. They will accordingly humbly advise His 
Majesty that this appeal should be dismissed with costs. 
Appeal dismissed. 
T. L. Wilson & Co. = Solicitors for the appellants 
Sanderson Lee & Co.—Solicitors for the respondents 
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GORE LAL AND ANOTHER (Judgiment-debtors) * 


Bundelkhand Land .Alienation Ad—Notification—Privileged persons— 
Brahma Bhats—Execution of decree objection cañ be raised at any stage. 

“' Brahma Bhats " are included in the term “Brahmans” used 
in the notification issued by the Local Government under the 
Bundelkhand Land Alienation Act and are entitled to all the 
privileges under the said Act. 

An objection that property is not saleable in execution of a 
decree can be raised at any stage of the proceedings before 
actual sale. 

SECOND APPEAL from a decrec of E. L. Norton EsQ., Dis- 
trict Judge of Jhansi, confirming a decree of MAUL\IL SHAMS-UD- 
DIN KHAN, Subordinate Judge. 


Surendro Nath Sen and B. Malik, for the appellant. 


Rama Kant Malaviya, for the respondents. 
The judgment of the Court was delivered by í 


DALAL, J.—Both subordinate courts have held that the respond- 
ents are Brahma Bhats and included in the term “ Brahmans”, 
who are privileged persons, and whose agricultural land cannot be 
attached or sold in execution of a decree under the provisions of 
the Bundelkhand Land Alienation Act. It was argued here (1) 
that Bhats,are Brahma Bhats and are not included in the*term 
“ Brahman " but are either óasfas or swdras and (2) that the objec- 
tion was raised by the judgment-debtors very late in the proceedings 
after attachment was made and the file was sent to the Collector to 
carry out the sale of the agriculturalland. . me 

The finding is one of fact that Brahma Bhats are included in 
the term “ Brahman ".. The learned Judge of the lower appellate 

* E. S. A. No. 127 of 1926. 
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court has given reasons for holding that the intention of the 


Government was to include Brahma Bhats in the term Brahman In 


the Notification issued under the Act all Brahmans are granted. 


this privilege except Marwari Brahmans. The exception of Mar- 
wari Brahmans indicates that all other sub-castes of Brahmans are 
included. A reference was made to the Punjab Census Report 
where -these people were included under the beading as Brahmans, 
and also to the usage in the Central Provinces, and the lower court 
on the basis of that evidence held that Brahma Bhats were Brah- 
mans. ‘his is a finding of fact and binding on second appeal. 
So long as the property is not sold the judgment-debtors are 
entitled to claim the privilege to which they are entitled under the 
Act They are in no way stopped because we were not told how 


the decree-holder suffered by the objection being raised at a late 


stage-of the proceedings. 
We dismiss the appeal with costs. i 
Appeal dismissed. 
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Criminal Pike Code, (Act V of 1898, as amended in 1023), section 100 
— Sope and applicability of— Within the local limits of such magis- 
- trate! s jurisdiction’ — Interpretation ef—" Satisfactory’ account,” mean- 
18g Of the expression, 

The words "within the local limits of such magistrate’s juris- 
diction ’’~ as used in section rog of the Criminal Procedure Code, 
are part of the predicate to conceal his presence. Emperor v. 
Bhairon, I. L. R., 49 All, 240, 25 A. L. J. R, 49, followed. 

A person living within the teritorial jurisdiction of a magis- 
trate trying the case who, takes steps to conceal that he is there, 
by removing himself from one part to another, is within the 
section. 

A man who is deliberately preparing to commit a burglary and 
when caught by the police admits his intention, cannot be dealt 
with under the provisions of section rog. 

The words “‘ satisfactory account'' as used in section rog mean 
satislactory in accordance with the known facts that are consis- 
tent with the surrounding circumstances. 


CRIMINAL REVISION by the Loca] Government, from an order 
of A. G. P. POLLAN ESQ., Sessions Judge of Moradabad. 

Uma Shankar Bajpai (Government Advocate), for the Crown. 

The opposite party was not represented. 

The judgment of the Court was delivered by 

WaLsH, J.— This is an application in revision on behalf of the 
Local Government against an order of the Sessions Judge of Morada- 
bad setting aside an order of a Magistrate of the first class directing 

* 7 * Cr, Rev. No. 718 of 1936. 
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the opposite party to execute a personal bond with two sureties to 
be of good behaviour under section r09 of the Code of Criminal 
Procedure. 

Three points have been urged by the learned Government Advo- 
cate in support of this revision. .The first point urged is that the: 
words “to conceal his presetice within the local limits of such 


‘Magistrate’s jurisdiction " in section 109 of the Code of Criminal 


Procedure are words defining the tribunal which has jurisdiction to 
try the case’ In the case of Emperor v Bhairon (*), itis laid 
down that the words “ within the local limits of such Magistrate's 
juridiction ” are part of the predicate to conceal his presence. We 
have no doubt whatever that the meaning of those words was rightly 
given in that case. It is clear from the provisions of section 5 in 
Chapters II gnd III and schedule 3 Part I (5) that these words 
cannot have any other meaning. 

It may be that a person living within the territorial jurisdiction 
of a Magistrate -trying the case who takes steps to conceal that he 
is there, namely by removing himself from one part to another, 
such as from Allahabad to Naini, or from one village of a Tahsil to 
another and when he gets to the new place ‘disguising his identity 
or hiding his person, is within the section, and we do not think that ' 
the case of King-Emperor v. Bhirow (') can be read as having 
negatived that and as having laid down that a person must go into 
the district fron a place quite outside. 


The second point urged is that when a burglar starts out to 
commit a burglary and lurks behind it amounts to take precaution 


“to conceal his presence. A man who is deliberately preparing to 


commit a burglary and when caught by the police admits his inten- 
tion, cannot be dealt with under the provisions of section 109 If 
aman preparing to commit à crime announces his intenfiun to the 
police at the time when he prepares to carry out his intention, the 
action of the police is all the preventive that is required in the 
public interest. 

The third point urged was that the opposite party had upon 
the facts found in this case failed to give a satisfactory explanation 
of his psesence The opposite party according to the findings was 
a man known to the police. On him were found a jemmy, a bunch 
of keys, a box of matches and a stick of lac. He was also said to, 
be scantily dressed. We do not think that it could be said 
that the opposite party failed to give a satisfactory account «f his 
presence ata particular locality at a precise time. We think that 
the words '' satisfactory account" as used in section 109 mean satis- 
factory in accordance with the known facts that are consistent with 
the surrounding circumstances. 

We, therefore, dismiss this application. 
i V PLIAN dismissed. 
(1) I'L. Ra 49 All, 240: 35 A L. J. R., 94. 
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RADHA BINODE MANDAL (Defendant) 
- VET SUS 
SRI SRI GOPAL JIU THAKUR AND OTHERS (Plaintiffs) .* 


Civi]. Procedure Code, section r1—Same parties-—PFirst susi instituted by 
Shebaits inter se for scheme of management of debottar propertses—The 
second suit brought by sdols—Tldols not parties to first suil—No res 
judicata. 


Two members of a Hindu family describing themselves as 
Shebaits of a certain idol instituted a suit against the other mem- 
bers of the family who were also described as Shebaits of the 
same idol for the settlement of a scheme for the better -preserva- 
tion, management and improvement of certain properties which 
were alleged to be debottar properties. One of the defendants 
resisted the suit denying the endowment. An issue was framed 
and the Court held that the properties were not proved to be 
debottar. Later a suit was instituted by the idols in their own 
name against some of the same defendants for a declaration that 
the properties were owned and possessed by fhe plaintiff idols 
as debottar properties. He/d, that the suit was not barred by 
the rule of res judicata inasmuch as the idols were no parties to 
the earlier suit which was brought on the assumpuon that the 
properties were debottar propeities. 





CONSOLIDATED APPEALS from decrees of the High Court of. 


Judicature at Fort William in, Bengal. 
L. deGruythar, K. C. and K. Brown, for the appellant. 
Sir G. R. Lowndes, K. C. and B. Dube, for the respondents. 
The following judgment was delivered by 
SIR LANCELOT SANDERSON.— These are consolidated appeals 


against two decrees of a Division Bench of the High Court of Judi- 
cature at Fort William in Bengal, dated the 3rd Maych, 1924. 


The. first decree reversed a decree dated the oth May, 1921, of 
& learned Subordinate Judge of Alipore, and the second varied a 
decree of another learned Subordinate Judge of that Court dated 
the 20th September, 1921. 


- 


The decree of the 9th May, 1921, was made in suit No. 155 of 


IgI9,*and the decree of the 26th September, 1921, was made in 
suit No. 214 of t9rg. 


The appellant to His Majesty in Council in both appeals is 
Radha Binode Mandal. - 


The suit 155 of 1919 was instituted on the 26th July, 1919, by 


the plaintiffs (1) Sri Sri God Gopal Jiu Thakur and (2) Sri Sri 


* P. C. A. No, 78 of 1935 
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4 3 
God Shambuth Nath Shib Thakur—represented by the Shebait 
Narendra Nath Mandal. Radha Binode Mandal is the first defend- 
ant and there are 19 other defendants. 


The Shebait plaintiff, Narendra Nath Mandal and the defendants 
are all members of the Mandal family of Bawali. 

The plaint alleges that the properties described, in the schedule 
attached to the plaint are owned and possessed by the plaintiff 
Thakurs, and that the property numbered 1 is the residential house 
of the plaintiff Thakurs, where the plaintiff Thakurs have resided 
with other Thakurs connected with them and where the sheba and 
worship have been performed. The relief claimed’ in the suit is 
for a declaration that the properties in suit are owned and possessed 
by the plaintiff Thakurs as debottar properties. 

At the trial Radha Binode Mandal was the only contesting 
defendant,and his case was, rst that the suit was barred by reason 
of res judicata, and and that there was no valid dedication of the 
properties in suit to the idols and that the properties were not 
debottar. 

The learned Subordinate Judge, who tried the suit, decided 
both these. questions in favour of the defendant Radha. Binode 
Mandal and dismissed the suit with costs. 


The plaintiffs appealed to the High Court, and the Division 


Bench of the High Court, consisting of Chatterji and Cuming, JJ.; 


held that the suit was not barred by reason of res judicata, and that. 


. the properties fhentioned in the schedule to the plaint, except items 


14 and 15, were debottar properties. 

The suit 214 of 1919 was instituted on the 17th September, 
1919. The plaintiff is Radha Binode Mandal and the defendants 
are the other members of the family. 

The plaint alleges that the 28 plots of property, described in Hie 
schedule to the plaint in that suit, are ancestral joint properties of 
the plaintiff' and the defendants, and that the plaintiff and the 
defendants are in joint possession thereof. 

„The plaintiff claims a declaration that he Has a’ two-annas share 
ik the properties mentioned in the schedule, and he asks for a pre- 


" D liminary decree for partition of the properties. 


ES 7 
UM 


This suit was contested. The learned trial Judge held as 
«follows: “The evidence shows that the disputed properties were 
the debottar properties, but, subsequently, in suit 206 of Igr5 it 
was decided that the properties were not debottar.” 

He therefore decided in favour of the plaintiff and made a 
prelimimary decree for partition, and directed a Commissioner to be 
appointed to effect a partition af the disputed properties. 

Certain of the defendants in that suit, including Narendra 
Nath Mandal, appealed«to the High Court, one of the grounds of 
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appeal being that the learned Subordinate Judge should have held 
that the disputed properties were debottar. 


The appeal was heard by the same learned Judges in the High 


Court, and they stated that in the other appeal they had held that 
all the properties mentioned in the schedule to the plaint in the 
suit 214 of Igr9, except properties numbered in that schedule 22 
and 27 were debottar properties 


They therefore varied the decree of the learned Subordinate 
Judge and directed that the plaintiff's suit in respect of items 
other than Nos. 22 and 27 should be dismissed, and they further 
ordered that the case should be sent back to the lower Court in 
order that partition might be effected of items Nos. 22 and 27, in 
accordance with the directions contained in their judgment. 


Radha Binode Mandal has appealed, as already stated, against 
the two above-mentioned decrees of the High Court 


The argument, which were presented to their Lordships, related 
mainly to the suit No. 155 of 1919, which was brought by the two 
above-mentioned gods, through the Shebait, Narendra Nath Mandal, 
against Radha Binode Mandal and others. ; 


It was contended, on behalf of the appellant in the first place, 
that the question whether there had been a valid dedication of the 
properties in suit, and whether they were debottar properties was 
res judicata, and reliance was placed upon Sectior rr of the Civil 
Procedure Code of 1908. 

The material facts which itis necessary to state for the con- 
sideration of this argument are as follows :— 

In 1914 a suit, No 212 of 1914, was instituted by Gopal Lal 
Mandal, Ram Lal Mandal,and six others, against other members 
of the family, and it was prayed that it might be declared that the 
properties mentioned in the schedule were debottar properties of 
Sri Sri Iswar Gopal Jiu Thakur established by the late Peary Lal 
and Moni Mohan Mandal. 


The suit was valued at Rs. 1,87,052. 


This suit was withdrawn on the 5th August, 1915, with liberty : 


to bring a fresh suit. 


On the 24th September, 1915, another suit (No. 206 of 1915) 
was instituted by Gopal Lal Mandal and Ram Lal Mandal. In the 
plaint® the plaintiffs were described as ‘“ Sri'Sri Iswar Gopal Jiu 
Thakur's Shebaits.’’ 


Gopal Lal and Ram Lal Mandal are defendants 2 and 3 in the 
present suit (No. 155 of 1919). 


The defendants in the 1915 suit, nineteen in number, were the 
other members of the Mandal family, and they included Narendra 
Nath Mandal and Radha Binode Mandal. 


C1YIL 
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p BE The defendants also were described as “ Sri Sri Iswar Gopal 
E Jiu Thakur's Shebaits.” 


1917 
RADHA The first prayer in the plaint was as follows :— 
BINODE "That all the properties, being debottar properties of Sri Sri 
MANDAL Iswar Gopal Jiu Thakur established by the said Peary Lal 
SRI SRI Mandal and Moni Mohan Mandal, a scheme may be framed for 
GOPAL Jiu the preservation, management and improvement of the said 
THAKUR propeities, and for the efficient performance of the daily and 
io fom) periodical shebas of Sri Sri Iswar Gopal Jiu Thakur and the 
Sandsvion: festivals, etc. 


There was a further prayer that a manager or trustee should be 
appointed. 

The plaint contained allegations that the defendant No. IO, vis., 
Radha Binodé Mandal and certain other defendants, had been 
putting obstacles in the way of the collection of rents and of the 
management of the properties, and that on account of difference of 
opinion among the Shebaits it had become very difficult to manage 
the debottar estate properly, to collect rents and -to perform the 
deb-sheba, etc., in a proper way. 

g Radha Binode Mandal (defendants No. 10 in the 191 5 suit) 
denied that the properties were debottar. 

Among other issues the following issues were stated in the 
Court of the learned Subordinate Judge who tried the suit: 

" (3) Is the suit maintainable in its present form? 

‘““(e) Are the properties described in the schedule of the plaint 
debottar properties? Was there any valid arpannama or dedica- 
tion of the same to the Thakur Sri Sri Gopal Jiu?” 

On the third issue, the learned Subordinate Judge held that 
the frame of the suit was defective. He was of opinion that the 
plaintiffs should have directly prayed for a declaration that the 
properties of the plaint were dedicated debottar properties. 

. He pointed out that in the previous suit (vis., the 1914 suit) 

“<4 such a prayer was made; that the Court called for ad valorem 

Court fees on the value of the properties ; that the plaintiffs in 

e: that. áuit were unwilling to pay such fees, and that the suit was 
. withdrawn. 

He came to the conclusion that the 1915 suit had been framed 
in a slightly different form in respect of practically the same relief, 
and with æ view to avoid the payment of a large amount of Court 
fees. He therefore held that the suit was not maintainable as 
framed. 

Altsough the learned Judge had come to the above-mentioned 

x conclusion, that the suit as framed was not maintainable, he pro- 

- ceeded to consider the fifth issue, and in respect thereof he held 
that the plaintiffs had,failed to prove that the properties were 
debottar. This decision was on the 31st July, 1916. 


4 
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There was an appeal by the plaintiffs to the learned District CIVIL 
Judge, who held that the plaintiffs had not succeeded in establishing s 
an absolute endowment, and he agreed with the learned Subordinate — 
Judge that the suit was not maintainable in its present form. He E 
said :— MANDAL 

' “The character of the property was a direct issue in the case ` A 
and the plaintiffs should not have attempted to obtain a decision Gopar Jiu 
on this direct issue by bringing a suit in such a form as to avoid — THAKUR 
the payment of a larger amount in Court fees.” ses 

The appeal accordingly was dismissed with costs. This wison use. 
the rgth July, 1917. 

As already stated, the suit, now under consideration, No. 155 of 
1919, was instituted on the 26th July, r919. 

The seventh issue at the trial of that suit was, “ Is the suit 
barred by the principles of res fudtcata?”’ 

The learned Subordinate Judge held that the judgment in the 
suit, No. 206 of 1915, operated as res judicata. 

The Division Bench of the High Court came to the conclusion 
that the decision in the 1915 suit did not operate as res judicata, 
and the learned Judges stated several reasons for the conclusion at 
which they arrived. 

The above-mentioned reasons were e fully debated and considered 
during the arguments, but-their Lordships do not think it necessary 
to refer to them in detail because, in their Lordships' opinion, this 
part of the case should be disposed of on one consideration which 
goes to the root of the matter. 

The plaintiffs in the suit which is. now under consideration, viz., 

No. 155 of 1919, are the two goda, Gopal Jiu Thakur and Shambuth 
Nath Shib Thakur, suing by the Shebait Narendra Nath Mandal. 

In their Lordships’ opinion, these two gods were not parties to 
the 1915 suit. 

It is true that in the 1915, suit the plaintiffs were described as ^ 
“Sri Sri Iswar Gopal Jiu Thakur's Shebaits,' arfd it was argued .— T. 

that the 1915 suit must therefore be regarded as having beens i» 
brought on behalf of the deity “ Gopal Jiu.” 

Their Lordships, however, are not prepared to accept dis : 

argument, 

Itjs to be noted that not only were the plaintiffs described as 
the Shebaits of the god, but the defendants also were described -in 


the same way. Therefore, if the god Gopal Jiu were to be regarded 
as‘a plaintiff, he must also be regarded as a defendant, which would 


be a reductio ad absurdum. 

For the consideration of this point, however, it is necessary to po 
examine not only the heading of the plaint, but also the b E 
therein. 
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In their Lordships’ opinion, the allegations in the plaint show 
that the 1915 suit was based upon the assumption that the properties 
were debottar properties, and that the suit was brought for the 
purpose of having a scheme framed by the Court for the preserva- 
tion and management of the properties and for the performance of 
the daily and periodical shebas. 


The suit, it was alleged, had become necessary by reason of the 
disputes as to the management of the properties between the 
plaintiffs and some of the defendants, all of whom were alleged to be 
Shebaits of the god, and it was apparently not thought necessary to 
make the two gods, the plaintiffs in, the present suit, parties to the 
I9IS suit. 

In their Lordships’ opinion the description of the plaintiffs and 
the defendant? in the 1915 suit as Shebaits of the Thakur, and the 
nature of the suit, as disclosed by the allegations in the plaint, are 
not sufficient to constitute the 1915 suit a suit by or on'behalf of 
the gods, who are the plaintiffs in the present suit, viz., No. 155 
of 1919. ` 

The result, therefore, in their Lordships’ opinion, is that the 
suit of 1915 was not between the same parties as the parties in the 
suit now before the Board ; the case, therefore, does not fall within 
Section rr of the Code of Civil Procedure, 1908, or within the 
statement of the general law made in Krishna Behari Roy v. 
Brojfeswari Chowdranee (?) . 

For the above-mentioned reason, their Lordships are of opinion 
that the conclusion, at which the learned Judges of the High Court 
arrived on the issue of res fudicata, was correct. 

They desire to guard themselves by saying that they must not 
be taken as adopting the grounds upon which the decision of the 
High Court was based. They express no opinion on any ground 
other than that which has been hereinbefore dealt with. 

Secondly, it was argued on behalf of the appellant that the 


decision of the learned Judges of the High Court as to the character 


of the properties in suit was wrong. 
Their Lordships had the advantage of a very carefu] and 


. elaborate examination of the documents and evidence presented to 


them by the learned counsel who appeared on behalf of the 
appellanta. 


They have the further advantage of a judgment of the*High 
Court, which is conspicuous for the care with which it was obviously 
prepared All the material points, which were urged by the learned 
counsel for the appellant, were referred to and conaidered by the 
learned Judges of the High Court, and no fault could be found with 
the accurate statement of the facts and evidence in relation to such 
matters. M 


(1) a I. À., 283 al 285 
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In their Lordships' opinion, there is only one question on thia 
part of the case, viz., whether the learned Judges were justified in 
drawing the inference from the evidence, to which they referred, 
that the properties described in the schedule, with the exception of 
two items, were debottar properties, 


Their Lordships, having come to a clear conclusion during the 
course of the argument, did not think it necessary to call upon the 
learned counsel for the respondents for an answer on this part of 
the case. 


In their Lordships’, opinion, there was ample evidence in the 
case to justify tbe inference which the learned Judges drew as to 
the character of the properties 

Their Lordships, therefore, are of opinion that the appeal of 
Radha Binode Mandal against the decree of the High Court in the 
suit No, 155 of 1919 fails. It follows as a necessary consequence 
of the findings of the High Court being upheld, that the appeal of 
Radha Binode Mandal against the decree of the High Court in auit 
No. 214 of 1919 also must fail. 

"Their Lordships, therefore, are of opinion that both the appeals 
should be dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

Appeals dismissed. 

T. L. Wilson & Co.— Solicitors for the appellant, 


Watkins & Hunter —Solicitors for the respondents. 





SATHAPPA CHETTI AND OTHERS (Defendants) 
VETSHS 
S. N. SUBRAMANIAN CHETTY AND OTHERS -(P/atnitffs) * 


Limitation Ad, Art. 106 — Partnership business closed — Firm collecting 
outstandings—Slarling time for a suit for dissolution. 


In 1902 a banking and money-lending business was commenced 
by a partnership firm. Under the terms of the ‘partnership, the 
plaintiff (one of the partners) was bound tolend money in addition 
to his original share in the capital. He did advance money to the 
firm, The business was carried on at a great loss, and soon alter 
in 1907 it ceased altogether, and the main occupation of the 
firm was to collect its debts. On a suit for dissolution and 
accounts instituted by the plaintiff against the other partners in 
I917 the defendants pleaded limitation. Ze/d, that the suit was not 
time-barred. The partnership went on in order to realize its assets, 
and until those assets were realized no final dissolution could 
take place. 


APPEAL from a decision ofthe High Court of Judicature at 
Madras. 
i i : tP, C A. No. 46 of 1984.6 
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CIVIL A. M. Dunne, K. C. and K. Brown, for the appellants. 

1987 Sir G. R. Lowndes, K. C. and X. V. L. Navastmhasm, for the 
D respondents. 
SATHAPPA — ^ The following judgment was delivered by 
S. N SUB LORD PHILLIMORE.—The Contention of the appellants has been 


RAMANIAN ably put before their Lordships ; but in their view it fails. - 
CHETTY 


ee In this case five Chetti families formed, in April, 1902, an oral 

Lord partnership at will for the. purpose of conducting a banking and 
Phillmore. money-lending business in Burma, they being themselves resident 
on the continent of India. The plaintiff and his children forméd 
one of the families and it will be convenient to treat the representa- 
tive head as the single party in the judgment which their Lordships 
are giving. He held six and a-half out of ten shares. Only 30,000 
rupees were paid in as capital, but it was one of the terms of the 
arrangement that the plaintiff should be called upon and be prepared 
to'lend further sums ata specified rate of interest. Business was 
carried on by agencies and the first agent was one of the partners, 
third defendant. He did not manage well and by 1907 there had TT 
been very great losses. After that time very little money- lending’ TE 
business was done; it gradually diminished and finally ceased, other" 
agents being-appointed, whose principal occupation was to get in the 
debts. The plaintiff advanced very considerable sums of money and 
it is obvious and had been obvious for a considerable time that, if 
and when the partnership came-to an end, or whenever it should 
come to an end, the only question would be how much the defendants 
would have to pay to the plaintiff. It is quite clear that there will 
be a considerable loss. It is quite clear that the plaintiff will not get 
back a great portion of his advances. He will himself have to 
contribute six and a half shares out of the ten shares of the loss, but 
he will be entitled to something more or less, unless he is barred 
by the Limitation Act, from the other defendants. 


On 3rd January, 1910, the présent plaintiff and the first defend- 
ant sued the third defendants making the other partners also parties, 
to recover the less which his mismanagement was supposed to have 
produced. He set up that it was a partnership matter and that 
nothing could be determined against him until the accounts of the 

. partnership were taken, and the Subordinate Judge agreed with him 
on 5th December, 1911, and dismissed the suit The High Court 
affirmed this and dismissed the appeal on 21st January, 1915. 


On 6th March, 1917, the plaintiff instituted the present guit 
against his four other partners and their sons, claiming a dissolution 
of partnership and accounts and consequential relief, including a 
Receiver to get in such assets, if any, as are stil] outstanding. 

The defence raised two points, one which can be disposed of 
at once, that there was a partner called Neelamegam, who was a 
necessary party to the suit The Subordinate Judge thought he 
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was; the High Court thought he was not ; that he was not in partner- 
ship as a member of the firm, but possibly in a superior partnership 
of which he was one side and the whole firm asa unit was the other 
side. In their Lordships’ view that is right and that settles the 
question ; he is no necessary. party to an internal suit between the 
five members of the unit which formed the partnership with him. 


That leaves the question of the Limitation Act. In the view of 
the Subordinate Judge this partnership had been dissolved con- 
siderably more than three years before the date of the institution of 
the present suit. In their Lordships’ view this was not so; in their 
view there never had been any dissolution until the plaintiff, by the 
present suit, by his writ and plaint claiming dissolution, intimated 
his will to dissolve, which of itself is enough to put an end toa 
partnership at will Their Lordships thick that the Judges of the 
High Court were right It is clear that up to some stage in the 
previous suit the parties were urging and auccessfully urging that 
the partnership was still subsisting- On one view that may be said 
to be the case up to the date of the appeal judgment in 1915, which, 


5 TEE 80, is within the period of limitation ; but, even if that view be not 
'?',,,-taken, there is no definite date upon which the defendants can put 


.their fingers successfully as a date at which the partnership was 
dissolved, and, when their Lordships come to consider the business 
which lies at the root of the whole matter, ıt stands in this way. The 
plaintiff ought at some time or other to recover soie moneys from 
the other parties. If the partnership was put an end to some years 
ago his rights arose then and either the parties ought at once to have 
contributed such a sum as would make up to him his share of the 
loss or they ought to have in some way disposed of the remaining 
assets and then met the remainder of the loss by their contributions. 
But no one at the time suggested this. On the other hand, they 
were entitled to say to the, plaintiff: “Until all the assets are 
realised we cannot tell how much we owe to you and we claiin not to 
pay you anything until all the assets are realised” If so, for that 
purpose the partnership went on; it went on, not because it would 
do any more business, but because, until those assets were realised, 
the final dissolution of the partnership could not take place. For 
this and for the other reasons given by the learned Judges in the 
High Court their Lordships are of opinion that their decision was 
right, and they will humbly advise His Majesty that this appeal be 
dismissed with costs. The judgment of the High Court, remitting 
the cafe with directions to the Subordinate Judge, in the circums- 
tances appears to their Lordships to be the right one. 


Appeal dismissed. 
Hy. S. L. Polak —Solicitors for the appellants. 
Douglas Grant and Dold.— Solicitors for the respondents, 





87 


CIVIL 


1927 
SATHAPPA 
CHETTI 


» 
8. N. Sus. 
RAMANIAN 
CHETTY 
Lord 
Phill more, 


Viscow at 
Sumner. 


690 PRIVY COUNCIL - [A: L. J: R. 


SONIRAM JEETMULL (A FIRM) (Defendant) 
, VEr sus 
R. D. TATA AND COMPANY, LIMITED (Plaintiffs). * 


Contract Act (1X of 1872), section gQ—Contract—Place of payment of debt 
—(Cause of aclion— Jurisdiction. 

The plaintiff Company carried on, by a branch, business in Ran- 
goon, and the defendant firm in Calcutta. Under an agreement 
entered into in Calcutta the defendant firm agreed to make good 
to the plgintiff Company any undisputed claims that the plaintiff 
Company might lose owing to the failure or suspension of pay- 
ment of constituents. No place of payment was expressly men- 
tioned in the contract. Jed, that by implication the place of 

“payment was in Rangoon where the plaintiff Company carried 
on its business, and the defendant could be sued in Rangoon. 
* [Section 49 of the Indian Contract Act explained. ] 


APPEAL from a decision of the High Court of Judicature at 


“Rangoon. 


A. M. Dunne, K. C. and E. B. Ratkes, for the appellant. 
Sir G. R Lowndes, K. C. and K. Preedy, for the respondents. 
The following judgment was delivered by 


VISCOUNT SUMNER.—This is an appeal by special leave from 
the High Court of Rangoon, which affirmed a decision of the Court 
below, overruling an objection to the jurisdiction taken by the appel- 
lants. It was imposed upon the parties, as a term of the special 
leave, that the pleadings between the parties, the judgments and the 
order of the Court in India should be the sole material for this 
argument. The appellants were sued in Rangoon by R. D. Tata 
& Company, Limited, who have a business branch there, for payment 
of sums of money, due upon the failute of constituents to satisfy 
debts due to Messrs. Tata, Sons & Company, which sums the 
defendants had undertaken to make good to them. Judgment had 
been obtained, and there was no dispute about the amount or validity 
of these debts or about their being due from the original debtors, 
but Messrs. Jeetmull, who carry on business in Calcutta, contend 
that they cannot be sued for this money in Rangoon. The transac- 
tions between these parties were acontinuation of dealings which 
had existed fora number of years before the present plaintiffs 
became an incorporated company and had been carried oneunder 
a memorandum dated the 10th December, 1911, and signed in 
Calcutta. Itis clause 2 of that contract that expresses Messrs. 
Jeetmull’s obligation to pay in the- present case, and it says that 
Messrs. Jeetmull are to make good any undisputed claims that 
Messrs. Tata & Company might lose owing to the failure or sus- 
pension of payment of constituents. oneness Ls one point: only 

* P. C. A. No. 123 of 1926 


- 


VOL. XXV] PRIVY COUNCIL 691 


arises, namely, whether the part of this contract relating to payment 
was performable by Messrs. Jeetmull in Rangoon. If it was, there 
was jurisdiction in the Court to entertain the suit and the objection 
of the appellants was rightly overruled. 

The point, at first sight, appears to be exceedingly short. It 
is quite true the contract does not say where Measrs. Jeetmull are 
to pay, but it does.say, by. an implication which is indisputable, that 
they are to pay Messrs. Tata, Sons & Company, and it follows that 
they must pay where that firm is. Hence one would think that, 
upon the face of this contract, not indeed in express terms, but by 
the clearest implication, payment is to be made in Rangoon. In 
respect of the whole of this business it is not disputed that the 
business transactions, out of which the outstanding debts arose, touk 


place in Rangoon, and for this purpose the branch of, Messrs. Tata, . 


Sons & Company there were the Messrs. Tata, Sons & Company 
concerned. It was objected, however, in the High Court of- Ran- 
goon, that this constituted an importation of a technical rule of the 
English Common Law into the jurisprudence of India, namely, the 
Tule that the debtor must seek out the creditor. The simple answer 
to that would have been that, on the contrary, it was a ‘mere impli- 
cation of the meaning of the parties. The appellants, however, 
rely upon Section 49 of the Indian Contract Act, which is in these 
terms :— : 

" When a promise is to be performed without application by 
the promisee and no place is fixed for the performance of it, it 
is the duty of the promisor to apply to the promisee to appoint 
a reasonable place for the performance of the- promise and to 
perform it at such place.” 

Then it 1s said that no place was fixed by the contract or prior 
to the itistitution of this suit for the performance of the obligation 
of payment, and no application has been -made by the promisor 
to the promisee to appoint a reasonable place and therefore there 
is no place of payment. Consequently, this section, which, it is 
said, replaces any rule of law with regard to the obligation of the 
debtor to seek out the creditor, has. not been satisfied, and so 
there is no part of the contract, which is performable in Rangoon. 
The submission seems a strange one. It is quite certain that, if 
the application had been made, the place appointed would have 
been Rangoon, and all would then have been well for the plaintiff. 
Also it is plain that the section makes it the duty of the promisor 
to apply for the appointment ofa reasonable place, a duty which 
in this case the promisor has entirely disregarded. It is not easy 


to reconcile with the ordinary rules of law a construction which, 


enables the promisor to better his position under his contract 
by neglecting to perform a statutory duty imposed upon him with 
regard to its performance. The matter, however, is said to be 


covered by authority in India, and it therefore becomes necessary 
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to consider what the authorities are. They do not appear to bear 
out the view which has been presented to their Lordships. In 1904, 
in the case of Motilal Pratabchand v. Surajmal Joharmal and 
another ('), Mr. Justice Tyabji held that “ where no specific con- 
tract exists as to the place where the payment of the debt is to be 
made, it 18 clear, it is the duty of the debtor to make the payment 
where the creditor is.” This follows the principle of Dhwnfiska 
Nusserwanfi v. A. B. Fforde (*) in 1877, where it was held that, 
“In the absence of stipulation in the contract itself, the intention 
of the parties to it was to guide the Court in determining the place 
of its performance,’ and upon that principle the suit, which was 
one relating toleave under clause 12 of the Letters Patent, was 
decided against the jurisdiction of the Bombay Court Then, 
shortly after:tbe former of the above cases, in the case of Pwitappa 
Manjaya v. Virabkadrappa (*),the High Court of Bombay had 
the matter before it on appeal. No authority whatever appears to 
have been cited, but, there bein mg an objection that the Court had 
no jurisdiction to entertain a creditor's suit for recovery of payment 
from the debtor, Sir Lawrence Jenkins says :— 


"'This argument rests upon the assumption that the Common 
Law rule applies that a debtor must seek out his creditor. We 
think, however, in India the rule as to the place of performance, 
whether it be payment or any other mode of performance, is to 
be determined by section 49 of the Contract Act; and applying 
that section to the facts of this case, we think, it is impossible 
to hold that the payment was to be made within the limits of 
the jurisdiction of the Sirsi Court, for no such application has 
been made or place fixed as section 49 prescribes. Therefore we 
are of opinion that the Sirsi Couit had no jurisdiction.” 

What the contract precisely was does not appear, but the suit 
was to recover any balance that might be found due on taking 
accounts with interest, and the facts of that case differ from the 
facts of such a case as the present. Finally, this Board bad the 
matter before it in 1925, in Banstlal Abirchand v. Ghulam Mahbub 
Khan (*),&nd there, the English rule having been urged in terms 

.pon their Lordships on the one side, and Pwz/appa's case on the 
*ther, bore Blanesburgh for the Board says :— 


'"There is no promise either by the principal debtor or the 
surety to make any payment at Secunderabad, and, so far as the 
principal debtor is concerned, the bond above abstracted is the 
only promise on his part which is forthcoming It is quite true 
that, on failate of any instalment, there is doubtless an ifnplied 
promise by him to repay the loan. But there is no implied 
promise to repay it at Secunderabad. Even by British law the 
duty of a debtor to find and pay his creditor is only imposed 
upon him when the creditor is- within the realm. And the 

(D I. L. R., 30 Bom., at 167. 

, i fises] L L. R, 11 Bom., at 649. 
(3) «|1905] 7 Bom., L. R., 993. 
(4) [1925] L. R, 53 I. A., at 58. 


VOL. XXV] PRIVY COUNCIL 693 


plaintiff has not contended that if there be any such duty al all 
imposed by Indian law upon a debtor, 1t extends in this respect 

` further than ın England. Accoidingly, so far as the principal 
debtor is concerned, there is no obligation upon him either 
erpress or implied to make any payment to the plaintiff at 
Secunderabad,” 

Their Lordships do not think that in this state of the authori- 
ties it is possible to accede to the present contention that section 
49 of the Indian Contract Act gets -rid of inferences, that should 
justly be drawn from the terms of the contract itself or from the 
necessities of the case, involving in the obligation to pay the 
creditor the further obligation of finding the creditor so as to pay 
him. The rule in section. 49 is one which it was intended should 
apply both to the delivery of goods and to the payment of money, 
to which obviously different considerations apply from*those applying 
in a case like the present, where the question is one of jurisdiction, 
and their Lordships are satisfied that an intention is shown in the 
contract that payment should be made in Rangoon. Accordingly, 
part of the contract was performable in Rangoon so as to satisfy 
section 49 of the Indian Contract Act, and there was jurisdiction 
to entertain the suit. 

Their Lordships will humbly advise His Majesty accordingly 
that this appeal should be dismissed with costs. . 

Appeal dismissed. 

Bramall & Bramaii—Solicitors for the appellants. 


Stonsham & Sons.—Solicitors for the respondents. 
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DAYA RAM AND ANOTHER (Plaintiffs) 
UETSHS 
MURLI DHAR AND ANOTHER (Defendants) .* 


Contract Act (IX of 1872), section 30— Wagering contravt, what does not 
amount to-—Principal and agent—Breach of contract by prinapal— 
Liability incurred by agent—Principal to indemnify. l 

Public Gambling Act (III of 1867) as amended by U. P. Act No. I of 1917 « 
—Jnagplicability of. 

Where the plaintiffs, as defendants’ agents and acting in accord- 
*ance with their directions, entered intoa contract on behalf of 
the defendants, with a third party, thereby undertaking to supply 
to the vendees a number of &Aa/fis by a specified date and as a 
result of the defendants’ failure to supply the said &&azis on the 
due date owing to rise in the rate of grain in the interval, the 
plaintiffs had to pay the difference to the vendees between the 
market rate prevailing on the date of contract and on the date 
* 8. A. No. 438 of 19256 
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“of delivery, &«/d, that the transaction in dispute was not a wager- 
ing contract inasmuch as neither party stood to win from or to 
lose to the other, the defendant alone being entitled to the pro- 
fits and liable for the loss resulting from the fluctuation of price. 
The plaintiffs were therefore entitled to a decree for the amount 
paid by them to the vendees as well as their commission charges 
as against the defendants. 

Held, further, that as it was nobody's case that either the 
defendants or the plaintiffs were found Wagering in any "public 
street, place or thoroughfare”, section x3 of the Gambling Act 
(No. III of 1867 as amended by U. P. Act No. J of 1917) had no 
application to the present case. 

Bidht Chand v. Kachchhu Mal, I. L. R., 45 All, 503, Harde 
Das Nanak Chand v. Ram Prasad Shiam "Sunder fai, 25 A. L. P 
R., 223 and Sobhagmal Gianmal v. Mukand Chand, [1926] A.I 
R., t19 (P. C.), referred to. 

SECOND APPEAL from a decree of H. BEATTY E80, Additional 
Judge of Saharanpur, confirming a decree of BAsU Rama Das, 
Subordinate Judge. 

Peary Lal Banerfi, for the appellants. 

M. L. Agarwala and Baleskwari Prasad, for the respondents. 

"The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This is a plaintiffs’ appeal and arises out of a 
suit brought by them for recovery of Rs. 3,346-6-0 alleged to be 
due to them from the defendant-respondents on account of certain 
&kaiti transactions. 

The plaintiffs’ case was that they carry on the business of com- 
mission agents for the purchase and sale of.£Aa/£fs and that, on 
instructions received from the defendant- respondefits by means ofa 
telegram dated the 12th of March, 1916, they, on the 13th of March, 
1916, sold, on the defendants’ behalf, to certain persons ri khaltis 
and agreed to deliver the same to the purchasers in Jeth. They 
alleged that the defendants did not deliver the AAaztis in the month 
of Jeth inasmuch as the rate of grain had risen in the interval, and 
in order to carry out their business with the vendees of the Ahattis 
they (the plaintiffs) had to pay the difference to the purchasers of 
the &Agitis between the market rate prevailing on the 13th of March, 


° 1916 and on Jeth badi 15th. The plaintiffs alleged that they had to 


pay to the purchasers of the A4Aast#s a sum of Rs. 3,046-5-6 and this 
they were entitled to recover from the defendants, their principals, 
with interest, and were also entitled to get certain amount on acfount 
of their commission. 

The defence to the suit was that the transaction relating to the 
II grain-pits in dispute was by way of wager and, as a matter of 
fact, there was no intention to deliver the goods. It was further 
contended by the defendants that on account of certain amendments, 
to be referred to hereafter, in the Gambling Act of 1867, a. commis- —. 


A 
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sion agent cannot bring a claim in respect of losses sustained by him 
in connection with dadn# transactions or wagering contracts. : 

Both the courts below held that the transaction in dispute was by 
way of wager, and, further, the plaintiffs were, because of the provi- 
sions of the United Provinces Act No. t of 1917, disentitled to re- 
cover from the defendants the amount that the plaintiffs alleged they 
had paid to the vendees of the 11 kattis. 


We are unable to agree with the decisions of the courts below. 
Even if it be assumed tbat the forward contract entered into by the 
plaintiffs as agents on behalf of the defendànts was a wagering con- 
tract, the defendants cannot, as against the plaintiffs, who were their 
agents, plead the illegality of that contract as a defence in an action 
brought by the plaintiffs to recover from the defendants, their prin- 
cipals, any money that the plaintiffs had to pay tothe vendees of 
the 11 &Aattis in consequence of the breach of the contract commit- 
ted by the plaintiffs in not delivering the &Zatís on the due date. 
The plaintiffs, as the defendants’ agents and acting in accordance 
with their directions, made a certain contract on behalf of the defend- 
ants with third parties. Under the contract so entered into both 
the plaintiffs’ and the defendants were under an obligation to the 
purchasers of the 11 &&a£tis to perform their obligations or to pay 
damages for their breach. The plaintiffs having entered into a 
contract with the purchasers of the 11 AAatirs as agents of the de- 
fendants, the defendants were prima facie liable to indemnify the 
plaintiffs against. any. liability incurred in respect of that contract. 
It is to be remembered that the plaintiffs in no way stood to gain or 
to lose anything by the contract which entered into on the defend. 
ants’ behalf. Ifthe price of the grain had gone down in the interval 
between the date of the sale of the t1 £Aa£/is and the date on which 
delivery of these kAattis was to be made to the purchasers, the 
benefit arising from the fall in the market rate would have gone to 
the defendants. The plaintiffs could not have been entitled to share 
in the benefit thus accruing to the defendants. Equally so, if there 
has been a loss because of the rise in the price of the grain between 
the date of the sale of the A#a/zis and the date for the delivery of 
those atiis to the purchasers, that loss must be borne by the 
defendants, and if the plaintiffs have had to pay to the vendees of 
the &Aattís any amount on account of the loss occasioned by rise in 
the price of the grain, they are entitled to recover that amount from 
the defendants. As was pointed out by their Lordships of the Privy 
Council, in the case of Sebkagmal Gianmal v. Mukand Chand (®©, 
as between the plaintiffs and the defendants “neither party stands to 
win from or to lose to the other according to the fluctuation of price 
or any other event. The very essence of a wager.between them is 
thus absent ” : 


In short even if the contract relating to the 11 &Aaf/ís was by 
(1) [1926] A. I. R., 119 (Privy Council Section). 
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. way of wager, there was no element of speculation so far as the 


plaintiffs were concerned. The plaintiffs were only entitled to get 
their commission for acting as agents of the defendants. In view 
of the decisions in the cases of Bidht Chand v. Kackckku Mal (^) and 
Hardeo Das Nanak Chandy. Ram Prasad Shiam Sunder Lal(?) ,we 
hold that if the plaintiffs actually sold 11 £Aat/is as agents on behalf 
of the defendants and if they had to make good to those purchasers 
the difference between the market rate prevailing on the date of the 
agreement of sale and on the date of delivery, they are entitled to a 
decree for that amount as against the defendants. 


But it is argued that a person entering intoa wagering contract 


‘is guilty of an offence punishable under section 13 of Act No. III of 


1867 as amended by United Provinces Act No. I of 1917, and that 


_ & person who, acts as an agent and enters into such a contract on 
. behalf of the principal, is not entitled to recover any amount from 


his principal, inasmuch as an agent employed to do any illegal act is 
not entitled to be reimbursed by the principal for the loss that he 
has sustained in consequence of acting as an agent for the further- 
ance of an illegal act. We are unable to agree with this contention, 
It is true that itis provided by Act I of 1917 that gaming includes 
wagering, and as such any person who is found wagering, in any 
“public street, place or thoroughfare” situated within the limits to 
which Act No. III of 1867applies will be guilty of an offence punish- 
able under section 13 of that Act. But in the present case it is nobody's 
case that either the defendants or the plaintiffs were found wagering 
in any "public street, place or thoroughfare" and as such section 13 
of Act No. III of 1867 has no application to the present cage. 


For the reasons given above we hold that.if the plaintiff really 
entered into a contract of sale of 11 &Áaztis in pursuance of the 
defendants' directions, and if they actually paid any amount on ac- 
count of difference in the market rate to the vendees of the r1 
khattis, they are entitled to a decree for the amount 80 paid by them 
as well as for their commission charges. But on these points there 
is no definite finding by the lower appellate court. Accordingly be- 
fore deciding this appeal we must have findings from the lower appel- 
late court on the following points :— . 
| L Did the plaintiffs actually enter into a contract to sell rt 
kAattis on behalf of the defendants on the 12th of March, 1916? 


2. Had the plaintiffs to pay the difference between the market 
rate prevailing on the date of the agreement of sale and the date of 
delivery to the purchasers of the 11 &Aaz/fs, and if they had to pay, 
what amount did they actually pay ? 

3. What is the amount that is due to the plaintiffs on account 
of their commission from the defendants ? 

Parties wil be allowed to adduce additional evidence. On re- 
ceipt of the findings ten days will be allowed for filing objections. 

(1) IL. L. R., 45 All, 553. (2) [1987] 25 A. L. J. R, 223. 
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VIBHUDAPRIYA THIRTHA SWAMIAR (Plaintif ) 
^ A UCTSMS ^ 
LAKSHMINDRA THIRTHA SWAMIAR (Defendant) .* 
Hhndu Law—Religrous endotoment—Superior of a Mutt— Money borrowed 
for necessary expenses—Loan binding on the successor-tn-office— Method 
of realisation. 

The superior of a Mutt borrowed Money for defraying the ex- 
penses of the worship of a temple, of feeding Brahmins, and of 
reconstructing a dining hall attached to the temple. All these 
expenses were incurred in accordance with ancient usage. Held, 
that the loans were bindihg on the Mutt, and the successor of the 
borrowei was bound to pay them. In default a Receiver was to be 
appointed to collect the rents and profits of. Mutt property, and 
the proceeds írom offerings, and after payment of all expenses 
connected with the Mutt and the performance of the ceremonies 
and festivals and a reasonable provision for the maintenance of 
the ‘superior of the Mutt, to apply the balance in discharge of 

- the plaintiff's debL — Palamiappa Chetty v. Sreemath Devaskhamony, 

441. A., 147, explained ; Niladhari Sahn v. Chgturbhuz Das, 53 
I. A. 253, referred to. 
-~ APPEAL from a decision of the High Court of Judicature at 
Madras. 

Sir G. R. Lowndes, K. C. and K. V. L. Narasimham, for the 
appellant. 

A. M. Dunne, K. C. and B. Dube, for the respondent. 

The following judgment was delivered by 

MR AMEER ALI —The appellant in this case is the Matadhi- 
pathi or superior of the Admar Mutt at Udipi in the South Kanara 
District, and he sues the defendant, the present Matadhipathi of 
another institution called the Sirur Mutt (in the same town) for cer- 
tain monies which he alleges are due to him by the defendant's pre- 
decessor-in-office. The defendant is a minor and defends this action 
by hia father as guardian. 

The plaintiff alleges that the predecessor of the defendant borrowed 
the méney for the purposes of the Mutt, and the transactions ranged 
over a long period from 1902 until about the time of his death in 
1916; that a settlement of account was arrived at on the 14th 
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August in that year and an acknowledgment waa signed by the de- . 


ceaged Matadhipathi (Exh. C. on the record). 
' The Sirur Matadhipathi died on the 27th September, 1916, and 
the Plaintiff - brought his suit against his «successor an the 14th 
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August 1919. * It should be mentioned that as the deceased Mata- 
dhipathi had made no nomination in his life-time, the superior of the 
connected Sodi Mutt appointed the defendant as his successor. 

The plaintiff's claim was denied on behalf of the defendant; 
the acknowledgment (Exh. C.) was charged to be a forgery, and it 


-was further contended that even if the debts were genuine, the 


assets of the Mutt were not liable for the money borrowed by the 
deceased Swami. 


The case went to trial before the Subordinate Judge of South 
Kanara who held that the impugned transactions were true, and 
that Exh. C. was genuine, and that the debts were contracted by 
the deceased Matadhipathi for legitimate purposes, and that the 
Mutt assets were liable for their satisfaction. He accordingly 
decreed the plaintiff's claim. 


From his decree there was an appeal to the High Court of 
Madras, which differing from the trial Judge dismissed the plaintiff's 
suit, in so far as it sought to make the assets of the Mutt answer- 
able for the debt. The learned Judges held in substance that the 
plaintiff had failed to show that the debts for which the suit was 
brought were contracted for necessary purposes and that conse- 
quently the Mutt was not liable. They, however, decreed the claim 
in regard to the personal assets of the deceased that had come into 


. the defendant's fand. 


- The plaintiff has appealed from the decree of the High Court 
to His Majesty in Council and the main question for decision is 
with regard to the liability of the Mutt assets for the satisfaction of 
his debt. 

It is in evidence that in the town of Udipi there are eight Mutts 
each presided over by a superior or swamstar. They appear to 
form 4 groups connected by a tie which permits in case of the 
superior of one Mutt dying without nominating a successor the 
superior of the other Mutt to appoint a successor to the deceased 
swanitar. 


Besides these Mutts there is a temple dedicated to Krishna, one 
of the manifestations of Vishnu, perhaps the most popular deity 
forming the Hindu Triad. Admittedly ithas no superior but the 
affairs of the Krishna-temple are managed by the superiors of the 
eight Mutts in turn. 

The important ceremonies connected with the temple of Krishna 
are performed during the Partyaya which lasts from the 15th 
January in one year to the middle of January two years later. Dur- 
ing this period the superior of the Mutt whose turn it is, usually 
called the Partyaya Swami, has absolute power over the performance 
of the rites and ceremonies. 


The South Kanara’ Manual, published under the authority of 
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Government, contains the following description regarding these 
Mutts : 


“The Temple of Krishna, at Udipi, is said to have been found- 
ed by Madhavacharya himself who set up in it the image of 
Krishna originally made by Arjuna and muraculously obtained 
from a vessel wrecked on the coast of Tuluva . . . Besides 
the temple at Udipi he established eight 'Mathas' or sacred 
houses, each piesided over by a Sanyas: or Swoam:. These exist 
to this day and each Sam: in tuin presides over the temple of 
Krishna tor a period of two years and spends the intervening 
fourteen years touring throughout Canara and the adjacent parts 
of Mysore levying contributions from the faithful for the expenses 
of his next two years of office, which are very heavy as he has to 
defray not only the expenses of the public worship and of the 
temple and Matha establishments, but must also fegd every Brahmin 
who comes to the place.” 


Madhavacharya, who was born in the 12th century of the Chris- 
tian era, is credited with introducing vaishnavism cultor the Krishna 
cult in Southern India. 


The evidence in this case fully accords with the deacription in 
the Manual. z 


The plaintiff in support of his claim examined besides himself a 
number of witnesses on whom the Subordinate Judge relied. Among 
them is an old servant of the Sirur Mutt who had been im service 
for 25 to 30 years. He speaks to the rebuilding of the Dining Hall 
which had become dilapidated and to the expenses connected with 
the Partyaya. i 


Another witness is the superior of one of the other Mutts in 
Udipi, Sudindra Thirtha, who speaks as follows : 


" [ am one of the Swamss of the-eight Mutts at Udipi. There 
is a custom that these eight Mutts should perform Pariyaya in the 
Shri Krishna Mutt...... The Smwam: of each of the eight Mutts 
should perform Pariyaya for a period according to turn. The said 
custom of performing Partyaya prevails from the days of Madhwa- 
chariya, ‘Provisions have to be kept ready*for the Parsyaya. 
Rice has to be stored. This storing -commences from about a 
year before the Pariyaya." 


After stating the quantities of provisions to be stored for the* 
festival he describes in the following terms the expenses he himaelf 
incurred whilst he was in charge of the Pariyaya. 


“Ihave performed two Partysyas. My second Pariyaya was 
from 17th January, 1912, to r6th January, 1914. I have incurred 
a debt of Rs. 30,000 during the said Par:yaya period. It was a 
debt contracted to conduct the Parryaya. The Pariyaya of the 
Sirur Mutt commences after the Parryaya of my Mutt is over. A 
debt of Rs. 25,000 was contracted during my first Parsysya. 
I know Lakshmi Samudra Thirtha Swami (the deceased superior) 
was not extravagant but was very frugal in expenditure. My Mutt 


CIVIL 


1937 


VIBHUDA- 
` PRIYA 

THIRTHA 
SWAMIAR 


v". 
LAKS HMIN- 


DRA 
THIRTHA 
SWAMIAR 


Afr, Ameer 
Als, 





GIV1L 


1927 


VIBHUDA- 

PRIYA - 
THIRTHA 
SWAMIAR 


v, 
LAKSHMIN. 


= DRA 
THIRTHA 
SWAMIAR 
Mr. Ameer 
Ais, 


700 - o7. PRIVY COUNCIL [A. L.-J. R. 


has an income of about Rs. 10,000 per annum excluding assessment. 
The Mutt of Krishna has an annual income of about goo muras 
of rice and Rs. 5oo 1n. cash from lands. Besides this it gets a 
total tasdick of Rs. 13,000 per annum from the British Govern- 
ment and Mysore State. The Swami of the Pariyaya Mutt has 
to meet the rest of the expenditure either from the accumulations 
of the income already made or by borrowing funds. During the 
Pariyaya period of 2 years offerings by devotees or pilgrims may 
amount to Rs. 25,000. But Rs. 12,000 have to be spent out of 
it for making presents to them. It is not possible to meet the 
expenditure of the Pariyaya period from the income of the above- 

. mentioned Mutt of Shri Krishna, i.e., tasdick income from lands, 
and offerings {rom devotees and pilgrims. At the Pariyaya 
.festival about 10,000 persons are fed per day.” 


The plaintiff himself, who is the superior of the Admar Mutt, 


speaks thus df the heavy expenses incurred in performing the 
worship and the attendant ceremonies :— 


" The aforesaid sums were borrowed by the late Sirur Swami 
for the.expenses of his Par:aya. Udipi Krishna temple has 
lands and also gets fasd:ck and these are got by the Zariyaya 
Swami for the time being. Those incomes are not sufficient for 
the expenses of the Partyaya. The Pariyaya Swami also gets 
Aanikas (offerings or presents) from votaries and pilgrims during 
the Pariyaya period. The income of the Mutt of the Pariyaya 
Swami is also utilised for the Pariyaya expenses. All these 

_ incomes are» not sufficient to meet the expenses of the Pariyaya. 
The Pariyaya Swami before his turn. of Parryaya commences has 
to store articles, vis., rice, firewood and other provisions and also 
to grow plantain plantations. For all these the income of the 
Krishna temple is not available. I have heard that Sirur Mutt 
has an income of about Rs. 16,000 a year. As the income of the 
Sirur Mutt and that of the Krishna temple and also the offerings 
of the votaries were not sufficient for the Pariyaya expenses, the 
late Sirur Swami had to incur debts. The Bhojanasala (Dining 
Hall) constructed by the late Sirur Swami would cost about 
Rs. 20,000. 


In the Manual there is a further reference to the Pariyaya :— 


‘The periodical change of the Swami presiding over the temple 
of Krishna is the occasion of a great festival known as the 
Pariyaya when Udipi is filled to overflowing by a large con: 
course of Madhvas not only from the district but from more 
distant parts, especially from the Mysore territory.” 

Mr. Justice Krishnan in his judgment in the case remarks :— 


"here are no doubt certain poojas and ceremonies whicM have 
necessarily to be performed and any reasonable erpenditure in- 
cured for carrying them out will be binding on the Mutt, But 
there is no obligation to have the ceremonies performed on the 
Scale that the Sirur Swami did.” 


It is admitted that no scale of expenditure is fixed for the 


performance of the ceremonies beyond recognised custom and 
usage. They have to be performed according to the practice which 


` 
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has prevailed for centuries. The Dining Hall was falling to pieces,. 


and the Government appears to have intimated to the superior that 
unless it was rebuilt and put in proper order its contribution would 
be withdrawn. It is in evidence that in executing the n 

repairs considerable cost was incurred. It can hardly be said that 
the expenditure for these purposes was not legitimate. 

According to Mr. Justice Ramesam, the second Judge, the 
necessity for the debt in order to bind the Ms must be “justifiable.” 
He says :— 
: “It is idle to pretend that the feeding could have gone on 

anything like this scale in all the six centuries dming which these 
Mutts existed or even in the earlier years of the last century.” 

‘Referring to the case of JPa/amíappa Chetty wv. Svreemath 

PH reas Pandara Sannadhs (>), the learned Judge observes:— 


"]t would be an instance of the misapplication of the word 
‘custom’ and of forgetfulness of essentials of a custom which 
modifies the ordinary law to say that the Mutts are bound by 
custom to feed every Brahmin that comes to the Pariyaya (as is 
stated in the South Kanara Manual). The numbers may increase 
as the years roll on aud the result of carrying out the idea of 
feéding every one that comes may be the destruction of the 
institutions themselves. The Swamis have a wide power over 
their income and Courts do not ordinarily scrutinise their manner 
of exercising it so long as they do not seek to bind their succes- 
sors, If a successor is sought to be bound the borrowing must be 
for justifiable necessity.' 


The learned Judge seems to have misapprehended the effect of 


their Lordships’ judgment in Palantappa Chetty’s case. In that- 


case one head of a Mutt had purported to alienate in perpetuity cer- 
tain lands of the institution; and the impugned alienation was 
attempted to be supported by an alleged custom. The remarks of 
the Board relate to this contention ; they lay down no general rule. 
He seems also to have overlooked the fact that the facilities for 
travelling afforded by the present conditions of the country materially 
account for the larger influx of pilgrims and worshippers, without 
imputing blame or dereliction of duty to the Swami. As pointed 


out in the case of Vidya Varuthi Thirtha v. Balusami Ayyar(*),. 


these superiors “have ample discretion in the application of the funds 
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.of the Mutts, but always subject to certain obligations and duties ° 


equally governed by custom or usage." In the South Kanara Manual 
also, there isan account of the vast concourse that flocks to the 
temple of Krishna on the recurring Partyaya and the duty sanc- 
tioned by ancient practice, which rests on the superior in charge. 
These Matadhipathis have a difficult task to perform; unaided 
by any established rule they are expected to exercise control over 
the numbers of pilgrims, who come to the temple in order to parti- 
cipate in the festivals and share in the food offerings. ` Even if it 
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were permissible for the superior to exclude a certain number from ' 
being fed, their Lordships doubt whether popular sentiment would 
sanction his so doing. The obligations under which they labour are 
regulated by custom, which are of long standing and have been ob- 

served for centuries. : 


What their Lordships have to see in this case is, firstly, whether 
the debts were contracted by the deceased Sta» for his own pur- 
poses- or for the purposes of the Temple and in discharge of the 
duties under which he lay in the performance of the worship and 
the feeding of pilgrims; and, secondly, whether the monies 80 borrow- 
ed were legitimately applied for those purposes. 


In Niladri Sahu v. Chatwrbku? Das (+), the superior of a Mutt 
desirous of improving the houses for the lodgment of Rajahs and 
other rich dévetees who visited his Mutt for the purpose of worship, 
built fitting habitations for them and attached the same to his insti- 
tution. It was found that the revenue of the Mutt, although suffi- 
cient to meet the ordinary expenses of the worship, was insufficient 
to defray the cost of the construction, maintenance and management 
of these new buildings. 


The superior accordingly began to borrow, from time fo time, 
from money-lenders various sums of money to pay for these construc- 
tions. It was also found that the borrowed money was applied partly 
to the performance of the necessary worship; and that the Mutt 
was making use of the buildings constructed by the superior. The 
Board directed the appointment of a receiver in respect of the usu- , 
fruct, which ordinarily went to the superior to apply the same for the 

payment of the debts contracted by him. 


‘Their Lordships think that the proper course to take in the pre- 
sent case should be the same, viz.: to remit the case to the High 
Court, to send it down to the Subordinate Judge with the following 
directions : that in case the guardian of the defendant does not pay 
within three months from the arrival of the record the sum sued for, 
plus interest at the contractual rate until payment, the Trial Court 
should appoint «a receiver for the rents and issues of the Mutt pro- 
perty and the proceeds from offerings, etc., and after payment of all 
expenses connected with the Mutt and the performance of the cere- 
monies and festivals and a reasonable provision for the maintenance 
of the Matadhipathi, the balance should be applied in discharge of' 
the plaintiffs debt until such debt has been paid off. The SISSE of 
the High Court will be discharged. 

The appellant is entitled to his costs in all the Courts, and their 
Lordships will humbly advise His Majesty accordingly. 

Case remitted to High Court. 

Chapman, Walker and Shephard —Solicitors for the appellant. 

Hy. S. L. Polak —Solicitor for the respondent. 

i *(1) L. R., 53 L A., 253. 
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: HIGH COURT 


ALAM 
. versus 
EMPEROR THROUGH GAJADHAR PRASAD.* 


Criminal Procedure Code (Act V of 1898 as amended in 1923), section 437 
—Discharge— Further inquiry, when should not be ordered. 
Sessions Judges and Magistrates should, in a case where a man 
bas been dischaiged, use the powers given to them by section 
437 of the Criminal Procedure Code sparingly and with great 
caution and circumspection, specially in cases where the questions 
involved are mere matters of fact. Where the order of discharge 
is one which cannot be said to be either perverse or prima facie 
incorrect and there is no suggestion that any further evidence is 
forthcoming, no further enquiry should be directed under section 
437 of the Code. 
Queen- Empress v. Chotu, Y. L. R., 9 All, 52 and Zindesrs Dube 
v. Emperor, 18 A. L. J. R., 1135, followed. 
CRIMINAL REVISION from an order of MAULVI ABDUL HALIM, 
Additional Sessions Judge of Cawnpore. i 
Shambhu Nath Seth, for the applicant. . 
N. C. Vaish, for the opposite party. 
The following judgment was delivered by 


IQBAL AHMAD, J.—Criminal Revisions Nos. 127 and 182 of 
1927 are connected with Criminal Revisions Nos. 179 and 206 of 
1927 that haye been disposed of by me today. 

The applications in revisions Nos. 127 and 182 of 1927 are 
directed against an order of the learned Sessions Judge, by which 
he has setaside the order of discharge passed by a Magistrate of 
competent jurisdiction, and has ordered further enquiry into the 
case in which the applicants before me were charged with - offences 
punishable under sections 147 and 325 of the Indian Penal Code. 


It appears that the relations between the tenants of village 
Gauhani and Thakur Bishwanath Singh zemindar of that village, 
- have been strained for a number of years with the result that there 
have been cases between them in the civil and the revenue courts 
On the 13th of January, 1926 a riot took place in village Gauhani 
and a report of the incident was made in the police station of 
Majhgawan by some of the tenants and anotlfer report was made by 
the zemindar’s men at Rath police station. : 

It was stated in the report made by the tenants that the fight 
originated in an attempt made by the zemindar's men to cuta 

* Cr. Rev. No, 127 of 1927" 
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makua tree belonging to them and to the resistance offered by 
them. They alleged that three tenants named Dhanwan, Rajalyan 


“and Parichhat went to the spot on being informed that the zemindar 


and his servants were cutting a makna tree standing in or about 
their field, and when the above named tenants asked the son of the 
zemindar, who was present on the spot, not to get the tree cut, 
they were at the instance of the zemindar’s aon beaten by his men. . 


The case set up on behalf of the zemindar was that a party 
consisting of zemindar’s servants was taking a sum of Rs. 1,000 
from Rath to Malehta, where the zemindar resides, and that that 
party was waylaid by a number of tenants who were named in the 
report lodged at the Rath police station, and were attacked by them 
and robbed of the entire money. The ‘case was investigated by an 
Inspector of Police who eventually sent up the applicants before 
me to stand their trial under sections 147 and 325 of the Indian 
Penal Code. 

Some of the tenanta filed a complaint against the zemindar's men 
under the same sections while another complaint was filed by Gajadhar 
Prasad, one of the servants of the zemindar, against the applicants 
and certain other tenants of Gauhani. That complaint was with 
respect to offences under sections 147, 326, 395, 397 and 149 of the 
Indian Penal Code. 

The learned. Magistrate, after a protracted trial, came to the 
conclusion that some of the men of zemindar’s party were guilty 
under sections 147 and 324 of the Indian Penal Code and accordingly 
convicted them. The conviction of some of them was upheld by 
the learned Sessions Judge but their conviction has been set aside 
by me today. The learned Magistrate also held that the case of 
dacoity set up by the zemindar was positively false. He gave 
convincing reasons for holding that all the evidence for the pro- 
secution was tainted, and that implicit reliance could not be placed 
on the testimony of even one individual witness for the prosecution 
examined on behalf of the zemindar  Disbelieving the entire 
evidence for the prosecution against the tenants he discharged all 
of them and observed in the course of his judgment that 

" it is true that a case of serious rioting goes unpunished though 
committed in the broad day-light and witnessed by a number of 
persons. The blame for it goes to the prosecution— both to police 
prosecution and to the complainant prosecution. "' 
In my judgment the learned Magistrate adopted the right ĉourse 
in discharging the applicants. If the prosecution did not chose to 
put the correct version-of facts before the court and itself attempted . 
to spoila true case by adducing false and perjured evidence, the 
learned Magistrate could not but discharge the accused. 

On an application for revision against the order of discharge 
being filed by the zemindar’s karinda, the learned Sessions Judge 
has affirmed the finding of the learned Magistrate that the statement 
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of the prosecution witnesses that a dacoity was committed was not 

‘true. But he was of opinion that inasmuch as the injuries received 
by the zemindar’s men were considerable in number, the number 
. of the tenants must have exceeded that of the men on the zemindar's 
side, and that the learned Magistrate was not justified in discharging 
the applicants before me on the mere ground that a false case of 
dacoity had been set up on behalf of the zemindar. 


The learned Sessions Judge in the connected case has held that 
the question whether the makua tree belonged to the zemindar or 
to the tenants was not free from difficulty, and that, though a free 
lathi fight took place between the zemindar’s mèn and some of 
the tenants, it was difficult to find out as to which party was the 
aggressor. These being the findings of the learned Sessions Judge, 
I cannot uphold his order setting aside the order of discharge passed 
by the learned Magistrate; and directing a further enquiry into the 
case. 


The learned Magistrate has pointed out in his judgment the 
exaggerations in the prosecution case. He has emphasized the fact 
that from time to time the zemindar’s karinda was at pains to 
implicate persons not named in the first report. When the entire 
evidence for the prosecution is unworthy of belief no useful purpose 
will be served by trying the applicants again for the very offences 
for which they have already been tried and discharged. 


It has been pointed out ina Full Bench case of this Court 
reported as Queen-Empress v. Chote (1) that the Sessions Judges 
and Magistrates: should, in a case where a man has been discharged, 
use the powers given to them by section 437 of the Criminal Pro 
cedure Code sparingly and with great caution and circumspection, 
specially in cases where the questions involved are mere matters of 
fact. To the same effect is the decision in Bindesri Dube v. Em- 
peror (°). It bas been held in that case that 


" where an accused person has been discharged, if the circum- ` 


stances and the evidence are such that two different courts might 
take two different views of the evidence, and fhe order of dis 
chage is one which cannot be said to be either perverse or 
Prima facie incorrect and there is no suggestion that any further 
evidence is forthcoming. no further enquiry should be directed 
under section 437 of the Criminal Procedure Code.”’ 


In the present case there is no suggestion that any fresh evidence 
will be forthcoming ifa fresh enquiry is held by a Magistrate, nor 
can it be aaid that the judgment of the corned Magistrate is perverse 
or prima facie incorrect. 


Applying the test laid down in the cases noticed ales I am 


unable to hold that the learned Sessions Judge was right in setting 


i I. L. R., 9 All., 52. 
2) 18 AL, J. R., 1138. 
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aside the order of discharge and ordering further enquiry into.the 
case. 

Accordingly I allow this application, set aside the order of the 
learned Sessions Judge and affirm the order of discharge passed by 
the learned Magistrate. 


Application allowed. 


GIRDHARI LAL (Plaintiff) 
Verstés 
ER GOBIND RAI (Defendant) .* 

Agra Tenancy Act (Il of 1901), sections r6g any 201, sub-cl. (9)—Suset for 
profits—flaintiff's name recorded as proprietor—Right to institute 
sust—'' Shall presume,” meaning of the expression. 

Where a suit for profits under section 164 of the Agra Tenancy 

Act, (II of rgor) brought by the plaintiff, whose name was recorded 
aS proprietor of a specific area of land with a specific share of 
the profits, against his brothe: who was a fambardar, was dis- 
missed by the lower courts on a finding that the family was joint. 
-and that a member of a joint Hindu family has no right to 
claim profits from the karta of the family, Ae/d, that it was not 
open to the courts below to go into the question of jointness or 
separation of the parties. 

"Under section aor, sub-clause (3), if the plaintiff 1s record 
ed as-baving the proprietary right entitling him to sue under 
Chapter XI, the court shall presume that he has this right. The 
words "shall presume” in the section mean irrebutable and 
conclusive presumption. 

Durga Prasad v. Hasari Singh, I. L. R., 33 All., 799 and Sheo 
Narain v. Bela Ras, Y. L. R., 44 AIl, 616, followed. 

SECOND APPEAL from a decree of H. BEATTY ESQ., Additional 

Judge of Saharanpur, confirming a decree of MR. RAHMAN BAKSH 

QADRI, Assistant Collector first class. 


M. L. Agarwala, for the appellant. 

Narmadeskwar Prasad Upadkiya, tor the respondent. 

The judgment of the Court was delivered by 

SULAIMAN, J — This is a plaintiff's appeal arising out of g suit 
for profits under section 164 of the old Agra Tenancy Act against 
a /ambardar. ‘The plaintiff's name is recorded as proprietor of a. 
specific area of land with a specific share of the profits. The defend- 
ant is admittedly a /amébardar of the village. The parties are bro- 
thers. The courts below have dismissed the suit on a finding that 


. the family is joint, and that a member of a joint Hindu family has 


** S. A. No. 479 of 1925. 
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no right to claim profits from the karta of the family. 


In our opinion, it was not open to the courts below to go into 
the question of the jointness or the separation of the parties. The 
plaintiff repudiated the suggestion that he was a member of a joint 
Hindu family. His name was recorded aga proprietor in the 
revenue papers for the years for which the profits were claimed. 
Under section 201, sub-clause (3), if the plaintiff is recorded as 
baving the proprietary right entitling him to institute a suit under 
the provisions of Chapter XI, the court shall presume that he has 
this right. The defendant’s plea that the plaintiff has no such 
right because the family was joint, should not have been allowed to 
prevail. 


It was held by a Full Bench of this Court in the case of Durga 


Prasad v. Hasari Singh (+), that the words “ shall presume ” in 


Lj 


the section mean irrebutable and conclusive presumption. The 
learned vakil for the respondent relies on an unreported case decided 
by Sunder Lal, J., namely, Dharam Singh v. Ratit (°). That case 
no doubt helps him. We are of opinion that the learned Judge’s 
view that the presumption merely meant that the recorded co-sharer 
had a proprietary right and did not mean that he hada right to 
institute a suit for profits, was not correct. Reading sub-clause (1) 
with sub-clause (3), itis obvious that the presumption relates to 
the existence of the proprietary right entitling the recorded co-sharer 
to institute a suit for profits under Chapter XI of'the Act The 
view of the single Judge is contrary to that subsequently expressed 
by a Bench of this Court in the case of Sheo Narain v. Bela Rai (*) 
where it was held that the presumption was nonetheless applicable 
because the parties to the suit may be members of a joint Hindu 
family. As remarked above, we think that the question of jointness 
should not at all have been gone into. 


We may note that the learned District.Judge has relied on the 
fact that an entry in the waftis/-arz for a previous period indicates 
that the defendant collects rent as the manager of a joint flindu 
family. This wajib-ul-arg not being for the yearg in suit, cannot 
override the entry in the khewat. It is also possible that a family 
may be joint in the year for which the wajtd-1s/-a7s has been prepared 
and may become separate afterwards. Under these circumstances 
the presumption under section 201, as interpreted above, stands. 

We accordingly allow this appeal and setting aside the decree 
of the courts below remand the case under Order 41, rule 23 to the 
court of first instance through the lower appellate court for the 
determination of the correct amount of profits due to the plaintiff. 

Appeal allowed. 
Case remanded. 
(1) I. AIL, 799. 


L. R., 33 
(2) S. A. No. 443 of 1913, decided on the 1st of March, 1917. 
(3) LL. R., 44 All, 616. . 
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AKHTAR JAHAN BEGAM AND OTHERS (Defendants) 
_ versus 
HAZARI LAL (Plaintiff) * 

Contract Act (IX of 1872) , sections 17,19 and 109—Sale—Agreement exempi- 
ing vendor from liability ın case of tnvaledity~of fulle—Consent to 
transfer obtained by active concealment of previous sale—Fraud, 
effect of. 

Where the defendant, after selling certain property to a third 
person, sold it to the plaintiff it being agreed between the parties 
in the sale-deed that the seller should not be responsible to the 
buyer for loss caused to the latter, if by reason of the invalidity 
of the seller's title, the buyer were deprived of the property and 
the Lower Appellate Court found that the buyer would never have 
bought if he had known that the seller had no title, Ae/d, that the 
conduct of the defendant constituted fraud as defined in sec. 17 
of the Contract Act (IX of 1872) and as plaintiff's consent to 
the transfer was caused by fraud, the transfer was voidable at 
the option of the buyer who was entitled, under section 65 of the 
Act, to recover his money. 

Warranty of title is-irrelevant where fraudulent conduct is es- 
tablished. | 

SECOND APPEAL from a decree of E. T. THURSTON Esog.,. 
District Judge of Budaun, confirming a decree of BABU REKHESH- 
WARI PRASAD, Munsif of Sahaswan. 

Akhtar Husain Khan, for the appellants. 

Narain Prasad Asthana, for the respondent. 

The following judgments were delivered :— 

WALSH, J.— The point raised in this case is very simple. The 
present defendants are the heirs of the vendor. They are not them- 
selves the fraudulent vendors, but it is a fallacy to suppose that if 
the suit were based upon fraud, they would not be responsible for 
the losa caused by the fraud on the buyer (the plaintiff). But it is 
not based upon fraud. The deceased vendor sold the property to 
one Pearey Lal and then in 1912 sold it to the present plaintiff. If 
anybody says that that is not fraudulent conduct, he does not know: 
the meaning of the word. It is sufficient for us that the District 
Judge has believed that he cheated the purchaser. The purchaser 
now having been deprived of the property for which he has pajd not 
unnaturally seeks tn recover the loss which is the price and interest 
and costs If he could not do so in this country, the law would be 
worthy of the description given in a well-known romance, but it is 
not the law in this country. He is entitled to recover the loss un- 
less a contrary intention appears by the contract. Itis not a suit 
in tort or fraud, but a contrary intention does appear by the contract 

"* S. A. No. 542 of 1915. 
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and the defendants rely upon it. This is really their only possible 
ground of success. The contrary intention is that the vendor in 
the contract obtained a promise from the purchaser that he (the 
vendor) would not be responsible for any loss or defect of title. 
That clause merely destroys the warranty, but warranty of title is 
irrelevant where fraudulent conduct'is established. No clause of 
that kind can possibly avail a man or anybody setting it up through 


him to protect himself against the consequences of his own cheating. 


To do so would be permitting the defendants to set up their own 
fraud and would be against public policy. It is surprising that any- 
body should entertain any doubt on the subject. 

The decision is clearly right and the appeal must be dismissed 
with costs. : 


ASHWORTH, J.—In this case the defendant, after selling the 


property to a third person, sold it to the plaintiff and it was agreed - 


between the parties in the sale-deed that the seller should not be 
responsible to the buyer for loss caused to the latter if, by reason of 
the invalidity of tbe seller's title, the buyer were deprived of the 
property (see section 109 of the Indian Contract Act IX of 1872). 
The finding of the lower appellate Court was that the buyer would 
never have bought if he had known that the seller had no title, and 
this finding was based on the consideration that no one would buy 
something which he knows his vendor cannot convey. This was a 
finding of fact and one supported by admissible evidence. The con- 
duct of the seller therefore must be held to have amounted to.the 
active concealment of a fact by one having knowledge of it from 
one who had no knowledge, and constituted fraud (see definition of 
fraud in section 17 of the Contract Act). Consent to the transfer 
was thus caused by fraud. (See section 19) The principles of 
the Contract Act are applicable to transfers. This is clear on general 
grounds and because section 109 and other sections which speak of 
transfers occur in the Contract Act. The transfer was therefore 
voidable at the option of the buyer (section 19). The agreement 
of indemnity by the buyer under section 109 was voidable for like 
reason, and the seller cannot set up that agreement. The plaintiff 
was, therefore, entitled under section 65 of the Contract Act to re- 
cover his money. 


By THE COURT.— The appeal is dismissed with costs. 
Appeal dismissed. 
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CRIMINAL | LODAI 





isiy versus 
— EMPEROR.* 
Apiay Railways Act (IX of 1890), section I22— Conviction under— When bad— 
LINDSAY, J. Mae not part of ‘ Railway” seithin the meaning: of section 
3 (a). 


Two things are necessary to bring a man under section 122 of 
the ‘Indian Railways Act (IX of od: (1) that the place of entiy 
must be "railway ” as defined in section x (4) of the Act and (2) 
the entry should have been unlawful in the inception. 


Staff-quarter3 or any building of a residential character cannot 
be deemed to be a part of a Railway” within the meaning of 
section 3 fa) of the Railways Act. 


When the accused was found playing cards at the house of a 
railway employee, situated between two railway lines, and there 
was no legal evidence to prove that the entry of the applicant 
was unlawful, &zZ, that he could not be convicted under section 
122 of the Railways Act. 


Morgain diyar v. Mercer, 23 In. Cases, 177, referred (o. 


CRIMINAL REFERENCE made by BABU GOVIND SARUP MaA- 
THUR, Additional Sessions Judge of Mirzapur. 


Kumuda Prasad, for the applicant 


AM. Waliullak (Assistant Government Advocate), for the 
Crown. 
The following is the Referring Order :— 


The applicant was tried summarily by the Magistrate and 
was fined Rs. ro under section 122 of the Indian Railways Act 
(IX of 1890). 
Two things arc necessary to bring a man under that section, 
(x) that the place of entry must be “railway” as defined in 
section 1 (/)of the Act and (2) the entry should have been 
unlawful in the inception. If the entry was not unlawful in the 
beginning, «neither part of the section 122 of the Act would 
apply. 
7 . From the judgment of the learned Magistrate it is clear thal 
the place where the accused was found is occupied as quarters 
by the railway employees. In Morgain, Aiyar v. Mercer, 23 Indian 
Cases, 177, it was found by a Division Bench of the Madras 
High Court that '' Staff-quarters or any building of a residential - 
character cannot be deemed to be part of a Railway ” Within 
the meaning of section 3 (a) of the Act and soa conviction 
under section 122 of the Act was set aside against the accused 
in that case. The fact that the place happens to be between 
two lines makes no difference in this case as the lines by them- 
selves are quile apart and there can be even private land between 


the lines. 
*.Cr. Ref. No. 232 af 1917. 


n 
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As regards the second point also there is no evidence at all, CRIMINAL 
to show that the entry ol the applicant wasy-unlawful in the ` RN 
beginning. The learned Magistrate has presumed too much. 2 
He has not referred in his judgment to any evidence to show LODAI 
that the accused had gore to the place with the object of gamb- 
ling. The Station Master does not prove it. What he says is 
that when he went there some persons who were there ran away 
and an empty card case was found. It is a long jump to presume 
from an empty card case that there was a pack of card also there, 

` and if it was, it was used for gambling. Playing of cards is an 
innocent pastime in all classes of people in this country. Mere 
playing of cards is no offence under the Gambling Act and if a 
Íriend of an employee of a railway company asks his friends to 
play with cards at his house, he thereby commits no offence, nor 
the entry of such friends becomes unlawiul under section 122 of 
the Act. Such invitations are the order of the d evén among ~- 
the society people and it would act very hardly if such invi- 
tations are held to be illegal. Nor does the fact that some other 
people ran away raise any presumption dgainst the applicant 
who remained on the spot. „Other people's conduct is not at all 

- mentioned by the Station Master in his report nor the accused 
was called upon to answer that charge. I think this conviction 
should be set aside on both the grounds: (1) that the section 122 
of the Act did not apply to the locality as it did not come 
under the definition of railway and (2) that the learned Magis- 
trate had no legal evidence before him to preve that the entry 
of the applicant was unlawful. Let the record be sent to the 
Hon'ble High Court with the recommendation that the con- 
viction of the petitioner be set aside, along with any explanation 
the learned Magistrate may think proper to submit. 


‘The following judgment was delivered by 

LINDSAY, J.—For the reasons given in the order of the Addi- ^4" J. 
tional Sessions Judge I accept the reference in this case and direct ` 
that the conviction of the petitioner be set aside and that the fine, 
if paid, be refunded. 


» 
EMPRROR 


Reference ——— 


NIZAM UDDIN (Plaintif) 


e CIVIL 

UC SN 1937 

AHMAD BHAI AND Co. (Defendant) .* ——À 
Apri, #6 


Civil Procdt.re Code, section rr—Res judicata— When suit barred by the udi 
principle of—Parties carrying on a mutual amd common acconmi— IQBAL 
` Defendant's suit based on, decreed ex parte against plaintiff—Fresh AHMAD, J. 
Suit by plaintiff based on an acconnt due from defendant—When does ; 
not lie. 
Where the parties were found to have carried on a mutual 
and common account each of them having purchased some articles 
*S. A. No. 483 of 1925 
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from the other, and defendant's suit against the plaintiff, brought 
in the Small Causes Court, on the basis of. the mutual account, 
was decreed ex Parte in defendant's favour, Ae/d, that plaintiff's 
suit claiming a certain sum from the defendant on the basis of an 
account due from him for a certain period must be dismissed on 
the ground of res judicata. 
Hook v. Admunsstrator-General of Bengal, Y. L. R., 48 Cal., 499, 
followed. 
SECOND APPEAL from a decree of A G. P. PULLAN ESQ, 
District Judge of Agra, confirming a decree of BABU ALAKH 
MURARI, Munsif. 


Goft Nath Kussru, for the appellant. 
Shiam Krishna Dar, for the respondent. 
The judgrfent of the Court was delivered by 


KENDALL, J.—This appeal arises from a suit in which the 
parties are found to have carried on a mutual and common account; 
each of them purchased boots and shoes from the other. The 
defendantrespondent brought a suitagainst the present plaintiff- 
appellant in the Small Causes Court, Agra, in 1923, which was 
based on the mutual account from July the 6th, 1921 to November 
the 7th, 1921 and be obtained a decree ex parte against the present 
plaintiff. The plaintiff attempted to have the ex parte decree set 
aside but without success. He has now brought the present suit, 
In the plaint, which is dated April the 10th, 1924, he claims a sum 

-of Rs. 867 on the basis of an account due from the defendant 
from June the gth, 1921 to October the 3rd, 1921. - Both the courts 
below dismissed the plaintiff's suit on the ground of res fudicata but 

. they have also expressed the opinion that the plaintiff's account in 
the present suit is not a genuine account. 


It has been urged in this Court on behalf of the appellant that 
each of the parties had a separate account and that the transactions. 
were independent and that each could form a basis of a separate 

‘litigation; that is to say, the present plaintiff could sue the defendant ' 
for goods sold By the plaintiff to the defendant, while the present. 
defendant could sue the plaintiff independently for goods sold by ` 
the defendant to the plaintiff. It has, however, been found asa 


* fact by the courts below that the account isa common and mutual 


account and this has been admitted by the present plaintiff in the 
tridlcqurt. The lower appellate court has referred to the words of Sir 
Barnes Peacock quoted in the judgment of their Lordships of thé Privy 
Council and reported in the case of Hook v. Admtntstrator-General 
of Bengal (+), and this decision clearly covers the present case. 
There is no force in the present appeal and it is dismissed with coats. 
Appeal dismissed. 
G) I. L R, 48 Cal, 499. , 
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JOHN AGABOG VERTANNES AND OTHERS (Defendants) CIVIL 





VEI'SHS : 1937 
JAMES GOLDER ROBINSON AND ANOTHER (Plaintiffs) .* E. 


March, 31. 
Will—Expression “effects”, construction of—.JPorhton of estate na specifi- LORD 
cally devised, effect of — Intestacy — Probate asd dmaimisiration dct PuILLIMORK 
(V. of 1881), section 4—Power of widow to convey properly as executrix LORD 
—Landlord and tenant — HKstoppel— Evidence Act, section 116—Bene- WARRING- 


ficial tithe, when not affected. CLYPPE, 


. Testator left four sons, a daughter and a*widow. By his SIR JOHN 
will he appointed his widow the sole executrix. The material WALHS. 
clause of the will ran as follows:—'"I give and devise and 
bequeath my three houses in the town of Rangoon together with 
land thereto Belonging and all the out-offices and buildings 
standing thereon, and all my household furniture, carriages, 
horses, chattels and effects, and all moneys and debts due and 
owing to me which I shall be possessed of atthe time of my 
death unto my said executrix absolutely." Testator owned at his 
death certain lands at Kokine in a suburb of Rangoon which 
were not mentioned or disposed of in the will specifically. 


AHer his death, the widow obtained probate of the will and 
administered the estate. She sold the three houses, discharged 
all the debts and was finally left in 1904 with the Kokine lands 
in her possession with some cash. 


The eldest son died intestate and his rights devolved upon 
the other members of the family, all of whom lived together on 
the Kokine land. E 


In November 1904, the widow treating heiself as the absolute 
owner of the Kokine land mortgaged it to a money-lender. Her 
second son joined in the deed as surety. Thenceforward the 
widow raised money repeatedly on the security of those lands. 
Ultimately she ostensively sold the lands to the plaintiff, who was 
the last mortgagee, in discharge of the mortgage-debt. The 
plaintiff agreed to reconvey, if paid, his money back within a 
year. The second son, who was a barrister and was defendant 
No. 1 in the suit, was a party to this transaction and plaintiff let 
the premises to him as a tenant for twelve months on rent. 

eSubsequently the defendant having refused to vacate, the plaintiff 
instituted the present suit against the widow, her three sons and 
her daughter. 

lld, that ' 


(i) There was intestacy as regards thé Kokine lands. The 
word “‘ effects" applied under the context to movables 
only and did not include immovable properties.’ 

*P, C. A, No. 17 of 1926° 


e 
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‘CIVIL (ii) Consequently all the children of the testator were entitled 
1987 to their share in the Kokine lands. 
dd (iii) Though the estate was originally vested in the widow 
Freien ugder section 4 of the Probate and Administration Act, 
GABOG f 
VERTANNES it had been completely wound up by the year 1924 and 
D. . ' she could not subsequently convey a good title to the 
JAMES lands to the plaintiff who was aware of the wil] and 
Kyron other circumstances of the case. Bijraj Nopani v. Pura 
tans Sundary Dassee, distinguished. 
Lord ' G "i 
EN dm (iv) Second son (defendant No. 1) was, however, estopped 


from disputing the plaintiff's title. Bilas Kunwar v. 
Desraj Ranjit Singh, 13 Ak. L. J. R, 991 (P. C), 
: referred to. But the other two sons and the daughter 
were not estopped inasmuch as they had made no re- 
ntation to the plaintiff that the property was 
wholly their mother’s or that she had the title to dis- 
pose of it as executrix. Xuderj: v. Babar, I. L. R., 19 
Bom., 374, approved, 
APPEAL from a decision of the High Court of Judicature at 


Rangoon. ; 

A. M. Dunne, K. C. and E. B. Raikes, for the appellants. 

Sir G. R. Lowndes, K. C., H. B. Vatsey, K. C. and R. W. Leach, 
for the respondents. 


The following judgment was delivered by 


Lord LORD PHILLIMORE.—The narrative in this case is to the follow- . 
Pailimors ing effect. Sarkies Vertannes was an Armenian Christian practising 
: as a solicitor in Rangoon. In 1886 he made his will, and the 
material part is as follows :— 


s "This is the last Will and Testament of me Sarkies Vertannes: 
of No. 68A, Halpin Road, in the town of Rangoon, British 
Burma. I do hereby appoint Mary my wife the sole executrix of 
this my will. I do hereby revoke all wills and dispositions here- 
tofore made by me, and do publish and declare this to be my 
last will and testament I give and devise and bequeath my 
three houses numbered respectively 68, 68A, 68B, in Halpin 
Road, in the said town of Rangoon, together with land thereto 
belonging and all the out-offices and buildings standing thereon, 
and all my household furnitures, carriages, horses, chattels 

` and effects, and all moneys and debts due and owing to me 
which I shall be possessed of at the time of my death unto my 
said executrix absolutely." 


He died in May, 1897. At that time he was possessed of other 
immovable property besides that mentioned in his will—namely, 
certain land at Kokine in a suburb of Rangoon—and it is concerning 
this land that the dispute has arisen” 


His widow obtained probate of the will and administered the 
estate, sold the three houses in Halpin Road which are specified 
in the will, paid all the* debts including a mortgage on the Kokine 


B 
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land and was left finally with this land free from incumbrances 
and Ra. 19,000 in August, 1904. 


The family then moved to the Kokine land and have resided 


there ever since, none of them having married. The eldest son 


died in 1917 intestate. 

There is valuable brick earth upon the Kokine land, and the 
widow embarked on a brick-making business in which she was 
assisted by her eldest son as long as he lived. 


The second son, who is the first defendant in the suit, came to 
England and acquired a call to the Bar, returned to Rangoon in 
1900 and has practised as a barrister there ever since. The 
widow is the second defendant. The third defendant is the one 
daughter. She was of full age before 1904 and carried on a dairy 
business on the same land. 


The fourth and fifth defendants were boys at the time when the 
family settled at Kokine. The fourth defendant was, for a short 
time, in the Port Commiasioners’ Office and then volunteered for 
service tn the war, and was absent from January, 1915 till February, 
1922. The fifth defendant is in a mercantile office at Rangoon. 
This completes the family. 


The widow appears to bea masterful and capable woman. She 
is stated to have helped her husband in his legal work, and she took 
full control of the family and of the property. It'is probable that 
she thought that the Kokine land had been devised to her by virtue 
of some of the general words in the will; but it may be that she 
accepted the position that there was an intestacy as to these lands, 
and that her beneficial interests were limited to her widow’s share, 
and that she notwithstanding had as executrix full power of dis- 
position. Which view her fa took is uncertain. 


The first defendant, who chght to have known as much law as 
his mother, says, in his deposition, that he always thought that there 
was an intestacy as to this land, but that his mother convinced him 
that as executrix she had full power of disposition, Whether this 
be a correct statement of what passed between them and of his 
original view of the situation, is somewhat uncertain. But the 
point becomes immaterial. 


The younger children certainly acquiesced in the assertion by 
the mother of her full right of disposing of the property, very likely 
without minute enquiry as to the origin of this right. But they all 
deposed that they always believed that they had shares in the land. 
Nothing appears as to the view taken by the deceased son. 

Though it is said that very good bricks were made, the business 
was not carried on at a profit; or, perhaps, it should be stated that 
it was not carried on at such a profit as to maintain the widow and 
to maintain the children so faras they were not maintaining them- 
selves; and the widow began a course of borrowing on mortgage— 
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probably in the first instance to purchase plant for the business 

On the 3rd November, 1904, she mortgaged the property to a 
Chetty to secure Rs. 20,000. The deed contains no recital of the 
will or of her title as executrix. It was made by her as if she were 
absolute owner. The first defendant, however, joined in it as a surety. 
He thus became aware of its contents, and if he really, at the time, 
thought that there was an intestacy as to this property, it is remark- 
able that he, being a barrister, should have allowed the deed to take 
the shape which it did. i 


On the 15th November, 1905, this mortgage was paid off, and a 
fresh mortgage given to the Burmah Building and Loan Association 
Limited for Rs. 30,000. The first defendant was not required to act 
as surety in this transaction. . 

On the rat'February, 1909, the Burmah Building and Loan 
Association Limited assigned its mortgage to the firm of Robinson 
and Mundy, in which the present plaintiff, Mr. Robinson, was 
one of the partners. The firm were engineers and contractors and 
purchasers of the bricks. The widow was one of the attesting 
witnesses to this assignment, and presented it for registration. 
Shortly after this, the firm of Robinson and Mundy were requested 
by the widow to make further advances, and began, on the 6th 
January, 1910, with an advance of Rs. 800 ; and seventy-three further 
receipts for similar advances—all for comparatively small sums—and 
certain promissory notes were produced at the trial. : 

Early in 1916 Robinson and Mundy dissolved partnership, and 
the debt due from the widow was agreed to be assigned to Robinson. 

By deed dated the 17th February, 1916, Robinson and Mundy 
reconveyed the property to the widow; but the plaintiff Robineon 
kept the title deeds to secure an equitable mortgage for the debt, 
which was reckoned up on the rst April, 1916, as amounting to 
Rs. 91,600. The widow also gave a promissory note for this sum 
to the plaintiff. : . 

On the 21st April, 1917, the plaintiff required his money, and 
wrote to the first defendant to say that he must tell his mother that 
if the interest due was not paid off he would callin the whole of the 
loan. The first defendant states that this came as a surprise to 
him, and that he had no idea of the extent of his mother's borrow- 
ing till he then came to inquire. 

However this may be, negotiations by the first defendant amd his 
mother with the plaintiff then began. They resulted in an agree- 
ment of the gth May, 1918, between the three, whereby the widow, 
described as the mortgagor, agreed to transfer forthwith absolutely 
to the plaintiff the land, the bricks, and the brick-making plant. The 
plaintiff agreed not to sell the property for a year, though he was to 


` be allowed to sell bricks or any part of the plant He agreed to 


convey the property to'the mortgagor or to any person she might 
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name for the sum of Rs. 109,660, xr was agreed as the then 
existing amount of debt. 


The plaintiff agreed to let the premises to the first defendant, 
who was described in the agreement as the bailee, for twelve months 
from the 1st May at the rent of Rs 150 per month. There were 
some other provisions not necessary to relate. Of even date with 
this agreement was: a conveyance of the property in the ordinary 
form by the widow to the plaintiff, the consideration being the 
release of the debt. 


When the year came to an end, the first defendant asked to be 
allowed to continue tenant, and was allowed to remain on fora time 
from month ta month. Towards the end of 1919 the plaintiff's 


representative entered upon the land for the purpose of making. 


bricks, but the family remained living there, and the edairy business 
was kept on. 


On the 14th May, 1920, formal notice to-quit at the end of the 
month was sent to the first defendant, and this was countered by a 
lawyer's letter sent on behalf of the three younger children objecting 
to the plaintiff manufacturing bricks and injuring the property, and 
claiming shares in the land as heirs of their father, stating further 
that they had been in occupation since his death. ` 


Thereupon on the 17th September, 1920, the ae Drange 
suit 


By his plaint the plaintiff averred that the beers had iani 
to the widow by the will of her husband, that probate of the will had 
been obtained by her as executrix, that she lived on the land with her 
children, had mortgaged it and fimally copyveyed it to him. He related 
the circumstances of the lease to the first defendant and payment of 
rent up to a certain date, and put the other defendants in the posi- 
tion of persons living on the premises during the tenancy by the 
leave and licence of the first defendant, then stated the notice to 
quit and the contention raised by the third, fourth and fifth defend- 
ants, and claimed ejectment, possessa rent in arrears, mesne profits 
and costs. 


The second defendant put in no:defence. The first defendant by 
his written statement set up his father’s intestacy as regards this 
property and his claim as one of his sons to a share in it, and said 
that he entered into the agreement of the 9th May, 1918, under the 
mistaken belief that his mother as executrix had power under the 
Indian Succession: Act to mortgage and sell the property. He 
contended, therefore, that he had attorned tefant under a mistake 
as to the plaintiff's legal position, and that he was entitled to resist 
ejectment. 


The third and fifth defendants delivered a joint statement setting 


up the intestacy, saying that they and the fourth defendant bad lived 
upon the land in their own right and denyihg all knowledge of the 
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transactions between the plaintiff, the first defendant d their 
mother. The fourth defendant delivered a written statement aub- 
stantially to the same effect. 


When the issues came to be settled, the plaintiff asked for an 
issue No. 11 in the following words :—- 


"^ Are the defendants or any of them estopped from disputing 
the plaintiff's title by the provisions of Section 115 and rr6 of the 
Evidence Act? 

This was allowed on terms that he gave particulars of the estoppel 
which he relied upon ; and these particulars, as will appear later, 
are of importance. 


When, the case came to trial, three questions arose : the first 


"turns on the construction of the will; the second upon the, power of 


the widow if she was not devisee under the will to sell the property 
as executrix ; and the third as to the alleged estoppel of the defend- 
ants, or, as it might otherwise be put, their conduct disentitling 
them to equitable relief 


The District Judge came to the conclusion that the will did not 
pass the Kokine land, and that the widow did not convey the land 
as executrix, but that the conveyance was nevertheless valid, subject 
to the right of the children if they were not estopped by conduct 
or otherwise to charges on the land for the value of their shares. 


He held that the first defendant was estopped from disputing 
the landlord’s title under Section 116, but that none of the dot 
ants were estopped under Section Ir5. 


He therefore gave a decree fur ejectment of all the defendants 
and delivery of possession df the land and premises to the plaintiff, 
who was to have possession subject to charges for such distributive 
shares under the Indian Succession Act as the first, third, fourth 
and fifth defendants should be able to substantiate in properly 
instituted proceedings; and a decree for mesne profits against 
defendant No 1, with costs against defendants Nos. r and 2. ` 


Both sides appealed from this decision, and the Judges in the 
High Court differed in opinion from the District Judge. They 
thought that the word "effects ’’ in the will was sufficient to pass 
the Kokine land to the widow, and that if it were otherwise the 
first, third and fifth defendants would be estopped by conduct. 
They agreed with the District Judge in thinking that the first 
defendant was also estopped as tenant, and that the fourth defend- 
ant was not estopped by conduct. On the whole, they granted the 
plaintiff the decree which he sought for and dismissed the appeal 
of the first, third, fourth and fifth defendants with costs. 


“It is from this decision that these four, defendants have appealed 
to His Majesty in Council. 
Upon the first poiat—that of the construction of the will—their 
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Lordships agree with the District Judge and are not of the opinion CIVIL 
of the Judges in the High Court. RIT 


1927 
No doubt the word “ effects,” like many other words of general DENS 
and indefinite meaning, may be sufficient in a certain context to AM 
pass immovable as well as movable property., Further, it was VERTANNES 
rightly submitted by counsel for the respondent that if this would JAMES 
be soin Great Britain, it would -be so a fortiori in India, wherè ` GOLDER 
there is little distinction between movable and immovable property ROBINSON 
when matters of succession have to be considered. Tord 


But the context in this case is not capable of such a construction, -#//mere. 
After the ‘specific devise of the three houses in Halpin Road, the 
wil proceeds “and all my household furniture, carriages, horses, 
chattels and effects ...... which I shall be possessed of at the time 
of my death.” It does not say “all other.” The words “ which 
I shall be possessed of at the time of my death” refer solely to 
“the household furniture, carriages, horses, chattels and effects.” 
And after the specific reference to the Halpin Road property, it 
is not lightly to be inferred that the testator intended that his other 
lands, whether then owned by him or to be acquired thereafter, 
should pass by general words, as such general words. 


A number of cases were cited by the District Judge in which 
the word “ effects " appears in the will and in some of which the 
word was held sufficient, in others insufficient, to pass land. 
Primarily, no doubt, the word refer to personal estate or movables. 


At their Lordships' bar, counsel further relied on two autho- 
rities, Hogan v. Jackson (!),for the special expression of Lord 
Mansfield’s opinion (at p. 304) ; and Attorney-General for British 
Honduras v. Bristows (*), for the language (at p. 149). No doubt 
in the first of these cases Lord Mansfield did say that the word 
" effects " was enough to pass the freehold interest in land. But 
the words of the devise were “all the remainder and residue of all 
the effects both real and personal which I shall die possessed of”; 
and the only plausible suggestion for a meaning of “ real effects”, if 
they did "not carry freehold land, was that they should be limited to 
chattels real which in the context was most unlikely. 





In the case of Attorney-General for British Honduras v. Bris- 
towe (*), (supra), one Grant, who carried on an enterprise called 
“ Grant's Work," cutting log wood ona particular piece of land 
under Jicence from the Spanish Government, ultimately after a 
series of circumstances, came to acquire a holding title to the land 
itself. He, by his will, after denouncing the evil effects of slavery, 
manumitted all his negro slaves, making them subject to certain 
legacies, and in order that they might be able to pay these legacies 
off, left to them “and to their heirs and assigns, all my effects of . 
what kind soever I may have in the Bay Honduras, money in Great 

(1) , I Cowper, 199. (a) 6 App: Cas., 143 
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CIVIL " Britain or elsewhere; my lands and effects in Jamaica excepted.” 
1917 He proceeded to establish regulations for the government of the 
— slaves as a community, and, in the opinion of their Lordships, 
JOHN evidently intended that the slaves should enjoy the land and under- 


See wes taking as a community under the regulations which he laid down by 


s. his will. This cast is far removed from that which their Lordships 
turo now have under consideration and cannot help the respondent. 
ROBINSON Their Lordships can accept the view of the High Court that 


— 


roue effects might include real estate, and that the words “due and 

Phillimore. owing to me" only qualify the words “moneys-and debts" and 
may be omitted for the purpose of construction. But even so, they 
cannot hold that there is any indication of the testator’s intention to 
devise any land which he had or might hereafter have beside the 
Halpin Road property. 

The first point being, therefore, disposed of in- favour of the 
appellants, the next question turns on the power of the widow to 
convey this property as executrix. By Section 4 of the Probate and 
Administration Act, all the property of the deteased vested in the 
executrix as such, and if it had been necessary in the course of 
winding up the estate to part with or charge this property, the 
executrix could have made a good title. But the estate had been 
wound up by the year 1904, completely wound up, unless it be said 
that the executrix had not discharged her duty by transferring to, 
the children th&ir various shares. Her neglect to discharge that 
duty did not confer on her a title nor give a good title to one who 
took from her with knowledge of the circumstances, and inasmuch 
as the plaintiff knew of the will and had taken legal advice upon its 
construction, he must be deemed to have been aware of the infirmity 
of the title of the widow. ` 


The case of Bifray Nopani v. Pura Sundary Dassee (*) was 
cited on behalf of the plaintiff ; but in that case the property was 
charged with two annuities and had then been mortgaged to pay 
the costs of past litigation, and the mortgage was being called in, 
and so the property had to be sold, and the executor -was the proper 
person to make a good title. The doubt in the case arose because 
it happened to be the fact that the executor was one of the sons of 
the daughter of the testator, and that both his two brothera were 
also parties to the conveyance as grantors to the ‘exclusion of their 
sisters, while in law the sons of the testator's daughter were not 
the heirs, and had no interest to convey, because the daughtegs took 
their mother's sridkas. The contention raised against the validity 
of the conveyance was that it was made by people who had no title, 
but their Lordships thought that whatever might be the impression 
under which the vendors conveyed, the one of them who was executor 
could make a good title to'a purchaser for value. The head-note 
of the report is unfortunately misleading. It describes the executor 

* (1) 41 I. A., 189. 
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and his brothers as having beneficial interesta in the property, 
whereas in fact they had no auch interest. 

In their Lordships’ view the plainüff cannot here rely upon 
the conveyance by the executrix being -more than a conveyance of 
her own share or as passing the beneficial interests of the children. 


` The question of estoppel remains. 


As regards the first defendant, his case seems concluded by 
Section 116 of the Evidence Act, which ig,as follows :— 


" No tenant of immovable property, or person claiming through 
such tenant, shall, during the continuance of the tenancy, be 
'permitted to deny that the landlord of such tenant had, at the 
beginning of the tenancy, a title to such immovable property : 
and no person who came upon any immovable property by the 
license of the person in possession thereof shall be permitted to 

` deny that such person had a title to such possession at the time 
when such license was given." 


Upon this point both Courts below have come to the conclusion 
which commends itself to their Lordships. 


The case of Bilas Kunwar v. Desraf Ranjit Singh (7) is an 
authority, if any were necéssary, in support of the view that has 
been taken. 


Their Lordships are therefore relieved from the necessity of 
considering whether this defendant might also be held estopped 
under the general provisions of Section 115, or whether, as counsel 
for the plaintiff preferred to put it, he was deprived by his conduct 
of a claim to equitable relief. 


The case of the third, fourth and fifth defendants is different. ` 
It was, indeed, suggested that they also came under Section 116, ' 


because they were in occupation under the leave and license either 
of the plaintiff or of his tenant, the first defendant. But their 
Lordships do not take this view of the facts. 

As regards estoppel properly speaking, when the particulars 
given by the plaintiff come to be considered, any ,such case’ dis- 
appears. There ‘was no representation by these defendants to the 
plaintiff that the property was wholly their mother’s, or that she 
had the title to dispose of it as executrix. If the plaintiff supposed 
that the property was the mother's, it waa not by reason of any 
representations made by these defendants. It was a common error. 
He had as long ago as May, 1909, taken the opinion of counsel 
upon the construction of the will and had unfortunately received 
erroneous advice. Moreover, the dates given in the particulars for 
the supposed representations are too late. The plaintiff made no 
change in -his position ht or affer those dates. He bad committed 
himself to the advances to the widow long before. The case of 
Kwverfi v. Babai (*), which was cited in the course of the argument, 

At) aL A, 102. (2) I. I$ R., 19 Bom, 374. 
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is a useful authority. 


Counsel for the plaintiff appreciated this position, and submitted 
that it was not so mucha case of estoppel asa case of parties 


, seeking equitable relief- who must do equity. In their Lordships’ 


view, however, these defendants are not seeking equitable relief, 
but standing on their beneficial title. No doubt, to perfect their ` 
title, they, in strictness, might require conveyances of their shares 
from the executrix (Section 113 of the Probate and Administration 
Act not applying). Butit.is well known that except, perhaps, in 
the old Presidency towns, such niceties of conveyancing as tiansfers 
by executors of shares of lands are not in familiar use, and these 
appellants can at any rate as defendants rely on their beneficial 
title. 

In their Lordships' view, these three defendants are entitled 
to succeed, but the first defendant is not so entitled. 

Their Lordships will humbly recommend His Majesty that the 
judgments of the District Judge and of the High Court should be 
discharged, and that in leu thereof the plaintiff should have a 
decree for.ejectment against the first and second defendants, and 


"that it be declared that he (the plaintiff) is entitled to one-third and 


one-quarter of the remaining two-thirds of the property in suit; 
and that the third, fourth and fifth defendants are each entitled 
to one-quarter of the two-thirds, with liberty to the plaintiff or to 
any one of thesé last three defendants to apply for a partition ; that 
the plaintiff have judgment against the first defendant for his costs 
before the District Judge and in the High Court, and against the 
second defendant for his costs before the District Judge ; and that 
the third, fourth and fifth defendants have their costs in the Courts 
below and the whole costs of this appeal before their Lordships. 
Their Lordships do not consider that the joinder of the first defend- 
ant has increased the costs of the appeal. 


Their Lordships will further recommend that the cause be 
remitted to the High Court at Rangoon to act in accordance with 
these directions, with liberty to the parties to;apply as they may 
be advised. 

Bramall & Bramall.—Solicitors for the appellants _ 


Waterhouse & Co.—Solicitors for the respondents. 
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HIGH COURT 
KISHEN LAL (Plaintif) cvn 


versus — 
RAM LAL AND OTHERS (Defendanis).* — - iib 
Evidence Act (I of 1872), section 9a—Admasssibility of evidence showing two 1E v9. 
separate sale transactions to be in reality an exchange— Pre-emption— SULAIMAN, J. 
When sus does not lte, BANERJI, J. 
Such evidence which shows that two documents executed and 
registered on the same date are part and parcel of one transaction 
and in fact represent only one transaction, does not amount to 
leading evidence so as to vary the terms of a document and is 
admissible. x 
.Musammat Hantf-un-nissa v. Fais-un-nissa, I. L. R., 33 All, 340 
(P. CJ), refetred to. ^ 
Where it was found that two sale trunsactions, which appeared 
as independent transactions, were only one transaction of ex- 
change, Ae/d, that a suit for pre-emption did not lie. 
SECOND APPEAL from a decree of M. F. P. HERCHENRODER 
EsQ., Additional District Judge of Agra, reversing a decree of 
BABU MOHINDRA NATH BANERJI, Munsif of Fatehabad. 


Naraim Prasad Asthana, for the appellant. 
A. Sanyal, for the respondents 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit Sweex, J. 
for pre-emption. The suit was contested inter alfa on the ground 
that the deed of sale was in reality a deed of exchange with regard 
to which no suit for pre-emption could lie. The court of first 
instance held that it was a sale and decreed the claim On appeal 
the learned Judge has come to a contrary conclusion. 


It appears that on the 5th March, 1924 two documents were 
executed both purporting to be saledeeds, one by Ram Singh and 
Karna of the property in dispute in this case for a sum of Rs. 100 
in favour of four sets of persons, and the other by these four sets 
of persons of a cattle-house for a sum of Rs. 100 in favour of Ram 

"Singh and Karna These two documents were presented for 
registration on the same date and were registered simultaneously. 
Thelegrned Judge has ignored the parole evidence led to show 
that the documents were not independent deeds of sale but re- 
presented one transaction. He has, however, relied on certain 
circumstantial evidence and then come to the conclusion that they 
formed one transaction, namely, that of an exchange. He has also 
found that although the price entered in the document was Rs. 100, 
the fair price of the properties exchanged was only Rs 25. 

*S. A. No 131 of 1926. * 
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In our opinion extrinsic evidence was admissible for the purpose 
showing -that these two documents, though purporting to be 
separate sale-deeds, were in reality part and parcel of the 
game trangaction, which was one of an exchange. ‘We may refer to 
the case of Musammat Hanif un-nissa v. Fatae-un-ntssa('), decided 
by their Lordships of the Privy Council. Such evidence which 
shows that two documents executed and registered-on the same 


date are part and parcel of one transaction and in fact represent- 


only one transaction, does not amount to leading evidence so as to 
vary the terms of a document. It was, therefore, open to the 
learned Judge to take into account such evidence. It, therefore, 
follows that his finding that the transactions were not two separate 
sale transactions but only one transaction of exchange must be 
accepted. The plaintiff has, therefore, no right to preempt the 


transfer. i 


The appeal is ‘dismissed with costs. 
Appeal dismissed. 
(1) LL R. 33 AIL, 340. 


PARTAB NARAIN (Defendant) 
- versus 
THE JUTE MILLS THROUGH BEHARI LAL AND KUNJ 

BEHARI LAL (Plaintiffs) .* 

Principal aad agent—Forged bill presented by agent—Princapal’s liability. 
A man who does a thing through an ageni does it himself in 

the eyes of the law. ' ` 

Where the plaintiff and defendant had dealings together "n 


> 


one of the plaintiff's servants," who were entrusted on various . 


occasions with the duty of presenting bills, presented a forged bill 
on which the defendant paid, žela, that the pintik x was res- 
ponsible for the act of his servant. 


Barwick v. English Joint Stock Bank, 2 Exch., 266, followed. 
SECOND APPEAL againat the decree of the District Judge of 

Cawnpore. . 
K. N. Kaif“, for the appellant. 


e Gopi Nath Kunsru, for the respondent. 


Walsh, J. 


The following judgments were delivered :— 


WALSH, J.—This appeal must succeed. On the tindings of the 
court below the case is unarguable The plaintiff and defendany had 
dealings togetlier and the defendant was in the habit of paying the 
plaintiff's servants. The plaintiff's servant Ram Nath presented a 
forged bill on which the defendant paid. The learned Judge in the 
court below has found that if it had Been a genuine bill the pay- 
ment would have been a good payment. A man who does a thing 
through an agent does it. himself in the eyes of the law and there- 

**5. A. No. 549 of 1925 
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fore the presentation of the forged bill was just as much the act 
of the principal as the genuine bill, as was said in the leading case 
of Barwick v. English Joint Stock Bank (!): 

“ It is true that the principal has not authorised the particular 
act but he has put the agent in his place to do that class of acts 
and he must be answerable for the manner in which the agent 
has conducted himself in doing the business which it was the act 
of his master to place him in." - 

ASHWORTH, J.—I agree with the view of my learned brother 
on the law but would point out that the evidence did not establish 
that this particular servant Ram Nath had ever been entrusted with 
the duty of presenting bills to the defendant firm but merely that 
other servants in the employ of the plaintiffs of no superior degree 
to this Ram Nath were entrustéd on various occasiong with the duty 
of presenting bills. On this evidence I hold that the lower appel- 
late court had some evidence to support a finding of -fact that the 
presentation of the bill by Ram Nath, even though not within the 
scope of his actual authority, was within the scope of his apparent 
authority. 4 ! 

By THE CourT.—Order of the Court is that the appeal be 
allowed and the plaintiffs’ suit be dismissed with costs throughout. 
Appeal allowed. 
(1) 2 Exch, 266, $ 


SUBHAN ALI (Vefeudant) 





* x vVefsMs 
CHITTU AND ANOTHER (Platniiffs) .* 


Guardian and Wards Act (VILI of 1890), section 29— Sale by guardian, 
validity of— Conditional sancion by Court—Condstion precedent and 
condition subsequent— Distinction between. 


A District Judge, while granting permission to a certified 
guardian of a minor to transfer the minor's property, can impose 
conditions on the guardian, but a distinction must be drawn 
between a condition precedent and a condition subsequent im- 
posed on the guardian. The only duty cast upon the transferee 
by law is that he must satisfy himself that the order sanctioning 
the transfer has been strictly complied with by the guardian upto 

„the time of the execution of the deed of transfer and that no 
conditions precedent -imposed by the order have been vjolated. 
If by the order sanctioning the transfer, the guardian and not 
ihe transfereec is directed to do certain acts after the execution 
of the deed of transfer, the failure of the guardian to comply 
with that directión cannot affect the validity of the transfer. 
Diyam Khan v. Sarat Chara De, 26 C.W. N., 218 and Kwaja 
Mal v. Gaurt Shanker, 3 A. L. J. R., 30, followed. Thakur 
Kishori Ramatji Maharaj v. Duley Ram, aa A. L. J. R., 155, 
referred fo. ` 
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SECOND APPEAL from a decree of A. G. P. PULLAN ESQ., 
District Judge of Agra, confirming a decree of BABU ALAKU 
MURARI, Subordinate Judge. 


Narain Prasad Asikana, for the appellant. 
Peary Lal Banerji, for the respondents. 


The judgment of the Court was delivered by 


IQBAL AHMAD, J.—This is a defendant's appeal and arises out 
of a suit brought by two minor plaintiffs for a declaration that a sale- 
deed, dated the 25th of July, 1916, executed by their mother, 
Musammat Kelo, who was appointed their guardian by the District 
Judge, in favour of the defendantappellant, was null and void, and 
was ineffectual to adversely affect their title to the house conveyed 
by that saledeed. The plaintiffs alleged that there was no legal 
necessity for the transfer made by their mother, and that the sale by 
her was made without the permission of the District Judge and as 
such was voidable at their option It was also alleged in the plaint 
that the sale-deed was not read over and explained to Musammat 
Kelo nor did she understand the nature of the transaction, and 
though this allegation of the plaintiffs was denied in the written 
statement, no issue was framed on the point by the trial court, and 
there is no discussion about this point in the judgments of the courts 
below and, as such, itis permissible to presume that the plaintiffs 
did not attack the validity of the sale-deed on this ground in either 
of the courts below. : 


The defence to the suit was that the sale-deed in dispute was 
executed by Musammat Kelofor valid necessity with the previous 
permission of the District Judge, and the plaintiffs were not entitled 
to avoid the same 


Both the courts below have held that the sale-deed' must be taken 
to have been executed without the permission of the District Judge 
and is therefore voidable at the instance of the minor plaintiffs; but 
inasmuch as it was proved that a sum of Rs. 594 out of the sale con- 
sideration, was taken for the benefit of the minors, the plaintiffs 
were entitled to ‘a decree declaring the invalidity of the sale-deed 
subject to the payment of Rs. 594 to the defendant 


It is common ground that on the 8th of April, 1916 Musammat 
*Kelo applied to the District Judge for permission to sell a house 
belonging to the plaintiffs in order to pay certain debts, and the District 
Judge, because of certain mistakes in the draft of the proposed pale- 
deed which was filed along with the application for permission to sell 
the house, rejected the application with liberty to the applicant (the 
plaintiffs mother) to file a fresh application. ~On a second applica- 
tion being filed, the District Judge, on the 15th of July, 1916, granted 
permission to Musammat Kelo to sell the house for Rs. 925 and 
passed the following order :—“ Permission is granted as prayed on 
condition that proof of payment of the decretal debt be filed." On 
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the 25th of July, 1916 the house was sold to the defendant for cma 
Rs. 925 out of which Rs ṣo had been paid by the defendant to — igq, 
Musammat Kelo prior to the executio of the sale-deed and Rs. 875 — 
were paid before the Sub-Registrar. Musammat Kelo paid the debts SUBHAN ALI 
for the discharge of which the sale had been sanctioned by the ^ currru 
District Judge, but did not file proof of the payment of the debts, as — 
enjoined by the order dated the rsth of July, 1916, and the District — 4€ ,- 
Judge, on the sth of August, 1915, without issuing any notice either ' 
to Musammat Kelo or to the defendant-appellant, revoked the sanction 
given by him on the 15th of July, 1916. 

Thereafter on the rst of September, 1916 Mysammat Kelo filed 
an application for cancellation of the order revoking the permission 
to sell the house given by the District Judge, and along with the 
application, filed receipts in proof of payment of debts, but the 
learned District Judge rejected the application on the 9th of Septem- 
ber, 1916. It does not clearly appear whether or not the defendant- 
appellant succeeded in getting possession of the house sold to him. 


The suit giving rise to the present appeal was filed about 7 years 
after the execution of the kale depa: in favour of the defendant, vis., 
on the 16th of July, 1923. 

Both the courts below were of opinion that the. permission 
granted to the guardian by the District Judge wasa “ conditional 
sanction" and the condition- not having been complied ‘with, the 
sale-deed was voidable at the instance of the minor plaintiffs. We 
are unable to agree with the view taken by the courts below. 

It is true that a District Judge, while granting permission toa 
certified guardian of a minor to transfer the minor's _ property, can 
impose conditions on the guardian, but a distinction must be 
drawn between a condition precedent and a-condition subsequent 
imposed by the District Judge on the guardian. Non-compliance 
with a condition precedent will vitiate a transfer made by the 

uardian. But the same cannot be the effect of non-compliance with 
a condition subsequent unless there is something in the order, grant- 
ing permission to transfer the minor’s property, casting an obligation 
on the transferee of that property to do some act subsequent to 
the execution of the deed of transfer in his favour. The only duty 
cast upon the transferee by law is that he must satisfy himself that 
the order sanctioning the transfer has been LE complied with | 
by the guardian up to the time of the execution of the deed of" - 
transfer, and that no conditions precedent imposed by the order i 
have been violated. If the conditions precedent have been com- 
plied with by the transferee in conformity with the permission 
granted by the District Judge, a good title will pass to the transferee, 
and the failure of the guardian to comply with the subsequent 
conditions cannot divest the fitle already vested in the transferee 
by the transfer. If by the order sanctioning the transfer, the 

guardian and not the transferee is directed to do certain acts after 

the execution of the deed af transfer,the failure of the guardian to 
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comply with that direction cannot affect the validity of the transfer. 


The view that we take is in. consonance with the view taken in the 


case of Dayam Khan v. Sarat Chandra De (*) and with the view 
taken by Richards, J. in the case of Kunja Mal v. Gauri Shan- 
kar (*). In the case last mentioned Banerji, J. took a view opposed 


- to the view taken by Richards, J. But ıt appears that the transferee . 


in that case had not complied with the permission granted by the 
District Judgé directing him to pay the full consideration for the 
transfer and had retained a substantial portion of the consideration 


in his own hands. It does not appear from the judgment of | 


Banerji, J. whether he regarded the condition imposed by the Dis- 
trict Judge in that particular case as a condition precedent or a 
condition subsequent to the execution of the sale-deed by him. 


The courts below have also relied on the case of Sit Thakur’ 


Kishori Ramnigi Maharaj v. Duley Ram (°). It was pointed 
in that case that the decision in that case was confined to the facts 


. of .that ‘particular case;and the learned Judges who decided that 


case refrained from “entering into the question whether in all 


cases revocation of the sanction will affect or not a transfer made’ 


previously to the revocation”. Moreover, in that~case a much 
larger property than was sanctioned to be sold by the District Judge 
was sold by the guardian. It appears to us that the view that we 
are taking is not in conflict with the view taken in the case of 
Sri Thakur Kiskori Rammi Maharaj. In the present case we 
are unable to hbld that the condition that was imposed by the 
District Judge and was not complied with by the guardian wasa 
condition precedent, and not a condition subsequent. The condition 
tliat the District Judge imposed was that proof of payment of the 
pin should be submitted to him. Obviously the debts could only 

be paid by the consideration for the sale-deed, and that conaideration 


could only come into the hands of the guardian by "executing the. 
saledeed in favour of the defendant. It is clear therefore that. 


proof of payment could not be submitted before the District Judge 
until the sale-deed bad been completed ^ Therefore, in our judg- 
ment, the condition as regards the filing of proof of payment of 
the debts was a condition subsequent and the failure of the guardian 
to comply with that condition cannot affect the validity of the sale- 
deed in favour of the defendantappellant. 

‘We may note in passing that, as a matter of fact, proof of pay- 
ment of the debts was filed by Musammat Kelo along with the 
application that she made to the District Judge on the igt of 
September, 1916. , 

For the reasons given above, we hold that the rights of the case 
were entirely with the defendant and not with the plaintiffs. 
Accordingly we allow the appeal, set &side the decrees of the courts 
below and dismiss the plaintiff's suit with costa in all courts 


: : Appeal allowed. 
(1) 26C. W. N, 118. (2) 3 A. L. J. R., 30. 
(3) 22 AOL. J. R., 155. 
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DEORAJ MISRA (Plaintif) 
~ TINI Ts 
ABHAI RAJI (Defendant) .* 


Oaths Act of 1873, section 11 — Propisions of —Applicability of — Reference to 
a pleader—Partes undertaking to abide by decision | of — Decision, 
finality of. 

Where after some evidence had A recorded in a suit for 
restitution of conjugal rights brought against a minor who was 
represented by her guardian, the case was referred to a pleader at 
the instance of the parties who undertook to abide by his decision 
and the suit was ultimately decreed on the basis ef the pleader’s 
statement, Ac/d, that the minor was bound by the statement of 
the pleader in view of the provision of section Ir of the Oaths 
Act of 1873. 


Parbhu Dayal v. Jamil Ahmad, I. l. R., 44 All, 117 and 


Wast-ussaman Khan v. Faisa Bibi, I, L. R, 38 All, xa: 
referred. to. 
FIRST APPEAL from an order of Babu KALI Das BANERJI, 
Additional Subordinate Judge of Jaunpur. 


A. Sanyal, for the appellant. 
G. Agarwala, for the respondent. 
The judgment of the Court was delivered by 


BANERJI, J.—This is an appeal by the plaintiff under the follow- 
ing circumstances :— 


A suit was instituted by the appellant against Musammat Abhai 
Raji, a minor, who was represented by her guardian Musammat 
Umrai in the courts below for “restitution of conjugal rights. The 
trial court framed four issues. After some evidence had been 
recorded, the parties presented an application signed by their pleaders 
to the effect that parties would be bound by the statement of Munshi 
Balgobind Prasad pleader. On this application being presented, the 
court accepted the prayer of the parties and on the 21st of Decem- 
ber, 1925 Munshi Balgobind.Prasad was examined and his statement 
recorded. The learned Munsif thereupon decided the issues in the 
case according to the statement of Munshi Balgobind, the result of 
which yas that the plaintiff's suit was decreed. Musammat Abhai Raji 
went up in appeal before the learned Additional Subordinate Judge 


of Jaunpur. He set aside the judgment and decree of the lower , 


court and sent the case back to the Munsif for retrial on the merits 

holding that Musammat Abhai Raji was not bound by the agreement 

entered into by her guardian and sister Musammat Umrai, defend- 

ant No. 2. The attention of the learned Judge was called is the 
* F, A. F. O. No. 138 of 1926 
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case of Parbkw Dayal v. Jamil Ahmad o. He held that the 
agreement would be a sort of compromise, and, therefore, its validity 
required sanction of the court, and as no such sanction had been 

i by the Munsif in thie case, it was not binding upon the 
defendant. We are of opinion that the~ learned Judge is clearly 
wrong and misconstrued the observations of the learned Judges, who 
decided the case of Pards Dayal v. Jamil Ahmad (°). Weare 
of opinion that the minor was bound by the statement made by 
Munshi Balgobind Prasad in view of the clear provision of section 
II of the Oaths Act of 1873. 


- The learned vakil appearing for the respondent has argued that 
the petition, which was presented to the court, having: been signed 
only by the pleaders and not by the parties, the defendant was not 
bound by the pndertaking, as under the vakalatnama special power 
was not given to refer the matter. We are of opinion that there is 
no force in this contention. See the case of Wast-ue-saman Khan 
v. Faisa Bibi (*). It was also submitted by the learned vakil for 
the respondent that the provisions of sections 9 and 10 of the Oaths 

'Act could only apply, by reason of section 8 to reference to a party 
to the case or a witness. We are unable to follow that argument, 
as in our opinion when Munshi Balgobind Prasad gave his statement 
before the court, he was a witness who had been specially roere 
to by the parties. 

We, therefofe, set aside the order of the lower appellate court 
and restore that of the court of first instance with costs. . 


Order set aside. 
(1) I L. Rọ 44 AIL, 117. (2) L L. R., 38 ALL, 131. 


MOOLCHAND RAM PRASAD (Plaintiff) 
` - Uf Sus . : 
THE GREAT INDIAN PENINSULA RAILWAY (Defendant) * 


n Indiam Railway s Act, section 72—Goods destroyed by fire during iransit— 


When Railway administration  absolmed from al]. hability— Contract 
Act (IX of 1872), sections 151 asd 152. 


Where in consignor’s suit for damages for the total loss of his 
goods caused by fire during transit, it was found that the goods 
had been placed i in a wagon reasonably fit for the purpose with a 
fire proof iron roofing, that the Railway Company ha& been 
careful not to put any inflammatory articles with the consignment, 
that the wagon had been examined internally and externally at 
proper times and that when the fire was discovered all acts were 
done which a reasonable and prudent man would have done to 
protect and -endeavour to save his own property, «id, that the - 
saclay Company were absolved from any liability to make good 

* +S, A, No, 334 of 1935. 
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to the consignor loss or damages sustained by him. - It was not 
necessary for the Railway Company to explain and prove the 
actual origin of the fire. 
SECOND APPEAL from a decree of H. E. HOLME Esq, District 
Judge of Cawnpore, modifying a decree of BABU GAURI SHANKER 
TEWARI, Subordinate Judge of Banda. ` 


Gopinath Kunsrs, for the appellant. - 
Ladli Prasad Zutshki, for the respondent. 
The judgment of the Court was delivered by 


MEARS, C. J.— This is the appeal of a firm Mool Chand Ram 
Prasad froma decision of the District Judge of Cawnpore who, 
affirming the decision of the Subordinate Judge, rejected the appeal 
of the plaintiff. The plaintiff firm had consigned 41 bags of betel- 
nuts from a place Bhola to Banda. That was on the 7th May, 1923. 
One bag went astray, and for that the lower court gave compensa- 
tion. That matter is final as between the parties. The remaining 
40 were destroyed by fire. On the 7th of June, 1923 the wagon 
with the 40 bags was at Manikpur station. The wagon was examined 
and was despatched to Karwi arriving there on the next day the 
8th June. At Karwi certain packages were taken out of the wagon 
and 10 bags of rice and 5 bundles of gunny bags were put into 
the wagon which left at 12-30 at night on the oth e# route to Banda. 
The train ran through one station and stopped at Bharat Kup, and 
there a pointsman noticed the fire in wagon No. 25045 and gave the 
alarm. This was the wagon in which the plaintiff's goods were 
contained. The enginedriver, the guard, the Assistant Station 
Master and other persons came up. The wagon was taken to a 
siding, efforts were made by means of a hook to drag out packages, 
butthis could not be done. Efforts were made to put out the fire 
with water. This proved unavaili The fire was, according to 
the evidence, very fierce, and consumed the betel-nuts, gunny bags, 
rice and the covered van itself. Under these circumstances the 
plaintiff commenced a suit for the recovery of Rs. 2,065 damages. 
Mr. Gauri Shankar Tewari who tried the case drafted, in our opinion, 
the proper issues and in every way appreciated what the point was 
that had to be decided. It may be stated that the Railway Company 
alleged that they were protected by a risk-note form H, but on 
investigation it was found that no such note had been signed by the 
consignor, and that therefore as between the consignor and the 
Railway company they were governed by the ordinary law applicable 
to goods carried at railway risk. The railway company traced the 
whole history of the consignment, from the moment when undoubtedly 
it was safe and secure at Manikpur to the time when it had been 
totally destroyed at Bharat Kup; and they showed to the satisfaction 
of the Subordinate Judge that they had taken the same care of the 
consignors goods asa prudent and reasonable man would bave 
done of his own ; that is to say, they had* placed the goods ina 
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wagon reasonably fit for the purpose wıth a fire proof iron roofing, 
that they had been careful not to put any inflammatory goods with 
the consignment, that the wagon had been examined internally and 
externally at proper times, and that when at Bharat Kup the fire 
was found all acts were done whicha reasonable and prudent 
man would have done to protect, and endeavour to save his own 
property. The learned Subordinate Judge having heard all the 
evidence found that the defendants had acted up to that standard, 
and that being so, held that they were absolved from any liability to 
make good to the plaintiff loss or damage sustained by him. We 
are in complete agreement with the Subordinate Judge and the 
District Judge in this case, and we consider the decision arrived at 


- is a right one. It has been suggested to us that in gll these cases 


the Railway company cannot escape liability unless it can explain 
and prove the*actual origin of the fire and show that the Railway 
company itself was free from any negligence in the matter. We do 
not think that the liability of a Railway company is as bigh as that. 
It is governed by sections 151 and 152 of the Contract Act, and both 
courts had this legal position carefully in mind and decided this case 
in accordance with law. 


We, therefore, dismiss the appeal with costs. 
Appeal dismissed. 


BANWARI LAL AND ANOTHER (Defendants) 
VET SUS 
NAND RAM AND OTHERS (Plainiifs).* 


Mortgage— Subsequent suit by mortgagee against representative of mortgagor 
— When not maintainable—Representative not impiae 18. previous 
suit, effect of. 


A subsequent suit by the mortgagee against the purchaser in 
execution af a simple money decree ol a part of the interest of the 
mortgagor, who had not been impleaded iu the previous suit on 
the mortgage, is not maintainable. 

Hargu Lal Sangh v. Govind Ras, I, L. R., 19 All., 541, follow- 
ed. Babu Lal v. Jalakta, 14 À. LJ. R., ' 1146, Ram Narain v. 
Som and Jai Narain, I. L. R., 48 All, 189 aud Zacks Narain 
Das v. Hirdey Narain, 24 A, L. J. R, 661, referred to. 

SECOND APPEAL from a decree of E. T. THURSTON Eso., 
District Judge of Budaun, reversing a decree of PANDIT RUP 
KISHAN AGHA, Subordinate Judge. 

Peary Lal Banerji and M. A. Ads, for the appellants. 

Harnandan Prasad, for the respondents, 

* S. A. No. 468 of 1915 
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The judgment of the Court was delivered by’ - 

SULAIMAN, J.—This is a defendants’ appeal arising out of a 
suit brought by a mortgagee who has purchased the” property in 
execution of a mortgage decree against certain persons who had 
acquired the property in execution of a simple money decree and 
had not been impleaded in the mortgage suit It appears that there 
was a simple money decree for profits against defendant No. (3) in 
execution of which a certain share was sold at auction and purchased 
by defendant No. (2) in 1918. Subsequently, on the 3rd January, 
1921, defendant No. (2) sold a part of that share to defendant No. 
(1). In 1920, the present plaintiff instituted a suit for sale on the 
basis of a mortgage-deed in his favour, dated 19th February, 1908. 
In this suit he impleaded neither defendant No. (4) nor defendant 
- No. (1) A decrée for sale was obtained and in execution of it, the 
mortgaged property was put up for sale and’ pirchased by the 
plaintiff decree-holder himself. When he went to the. revenue court 
to get mutation of names effected, he. was resisted by the defend- 
ants auction-purchasers with the result that the revenue court 
refused to enter his name ih the revenue papers. He has now filed 
this suit praying that the defendants should be called upon to redeem 
him and in case of default their rights should be foreclosed. 


The court of first instance held that the plaintiff's suit was not 
maintainable against the contesting defendants. The learned Dis- 
trict Judge has come to a contrary conclusion.. He has relied 
mainly on the principle laid down in the case of Baby Lal v. 
Jalakia (). He has pointed out that the soundness of the view 
expressed in that case was not accepted by another Bench in the 
case of Ram Narain v. Somi amd Jai Narain ('). The learned 
Vakil for the appellant has further relied on the recent case of 
Lachmi Narain Das v. Hirdey Narain (°), which is in conformity 
with the second case. In our opinion, none of these cases is 
directly in point, for in all these cases the competition was between 


a prior mortgagee and a subsequent mortgagee, both ot whom had: 


obtained decrees on their mortgages without impleading the other. 
It is, therefore, unnecessary for us to express dhy view on the 
conflict of opinion in the cases referred to above 
In the present case the defendants were purchasers in execution 
‘of a simple money decree of a part of the interest of the mortgagor. 
They were, therefore, representatives of the mortgagor and not of 
the subsequent mortgagees. They were necessary parties to the 
suit Brought by the plaintiff on his mortgage. If the plaintiff failed 
to implead them in his suit and the limitation had now expired, it 
is no longer open to the plaintiff to recover possession of -the pro- 
from these defendants who are in the position of mortgagors. 
It is too late for the plaintiff to call upon them now to redeem his 


(1) 14 A. L. J. R., 1146. (2) I. L. R., 45 All, 189. 
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mortgage on the risk of losing all their interest in the property. 

The present case is governed by the Full Bench case of Zargw 
Lal Singh v. Govind Rai (*), where, under similar circumstances, 
it was held that a subsequent suit against the representative of the 
mortgagor, who had not been impleaded, was not maintainable. The 
learned vakil for the respondents has sought to rely on the case of 


-Gortpat Lal v. Bindbasini Prashad Narayan Singh (*), decided 


by their Lordships of the Privy Council. That case, in our opinion, 
had no application. There certain minor members of a joint Hindu 
family who had been impleaded in a mortgage suit were not pro 
perly represented inasmuch as no proper guardian ad litem had 
been appointed After the decree and the sale, they sued fora 
declaration that their right of redemption was intact. In the plaint 
they did not object to the mortgage nor to the decree nor to the 
sale. Their Lordships held that without trying to set aside these, 
the suit for the declaration was not maintainable. It is obvious that 
in that case the utmost that had happened was an irregularity in 
the omission to appoint a guardian ad litem. Even if the suit 
were to be decreed, the former would have had to be restored and 
proper guardians appointed. 

When the plaintiffs were not challenging the debt, the decree 
and the sale, their Lordships held that their right of redemption 
was lost. That case, therefore, is not in point We accordingly 


. allow this appeaPand setting the decree of the lower appellate 


court, restore that ofthe court of first instance with costs in all 
courts. 
Appeal allowed. 
(1) I. L. R, 19 ALL, 541. (13) 18 A. L. J. R., 555. 


BINDESHRI UPADHYA AND OTHERS (Plaintiffs) 
z VET 5145 
SITAL UPADHYA AND OTHERS (Defendants) * 


Limstation Act (IX of 1908), section 126—Inapplicability of —Alienation 
by fatker—Son's suit for a declaration that deed invalid—sSection 120 
applicable. 


Article 126 of “the Limitation Act is based upon the principle 
that a son's knowledge of alienation by his father ordifiarily 
arises when he sees the alienee in possession. In cases 
where the alienee never gets possession, no limitation can arise 
under section 126. In such cases the right of the son will amount 
merely to obtaining a declaratio that the deed is invalid and 
the limitation prescribed for such a suit is section 120. Munia 
Goundan v. Kamasami Chetty, I. L. R, 41 Mad., 650, referred to. 

* S. A. No. 1085 of 1925 
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SECOND APPEAL from a decree of MAULVI ALI AUSAT, Dis- 
trict Judge of Ghazipur, reversing a decree of BABU RAJA RAM, 
Additional Subordinate Judge of Ballia. 


A. P. Panday, for the appellants. 
Uma Shankar Bajpai, for the respondents. 
The judgment of the Court was delivered by 


ASHWORTH, J.—This second appeal arises out of a suit brought 
by the plaintiffs for a declaration that a certain mortgage-deed 
executed on 22nd May, 1915 by their father defendant No. 1 in 
favour of defendants Nos. 2 and 3 is invalid on the ground that 
their father executed the deed without legal necessity and that the 
property being an occupancy holding could not be transferred under 
the provisions of the Tenancy Act. Amongst other pleas the defend- 
ants took up the plea that the suit was barred by limitation. The 
trial court applied article 126 of the Limitation Act and found that 
the suit was maintainable as it was brought within 12 years of the 
date of the alienation impugned. In first appeal the District Judge 
held that article 126 of the Limitation Act was not applicable inas- 
much as the plaintiffs were not asking for possession but only for a 
declaration It has been explained to us that the plaintiffs could 
not ask for possession inasmuch as even if the deed in suit be set 
aside, the defendants are in possession under previous mortgages. 


The sole point argued before us in this appeal is that the lower 
appellate court was wrong in refusing to apply article 126. It is 
argued that article 126 will apply even though the father’s alienee 
does not get possession of the mortgaged property in casea where 
the interest actually mortgaged was not capable of physical posses- 
sion. We are unable to accept this proposition. It 1s sufficient, 
in our opinion, to refer to the decision of Munia Goundan v. 
Ramasami Chetty (°). Article t26 is doubtless based upon the 
principle that a son's knowledge of alienation by his father ordinarily 
arises when he sees the alienee in possession. In,cases where the 
alienee never gets possession, no limitation can arise under section 
126. In such cases the right of the son wil amount merely to 
obtaining a declaration that the deed is invalid. The limitation 
prescribed for such a suit Is section 120, namely, six years. In this 
case six years having elapsed from the date of the alienation 
impugned, the suit was rightly held by the lower appellate court to 
be time-barred. For these reasons, we dismiss this appeal with 
coats. 


Appeal dismissed. 


(1) L L. R., 41 Mad., 650. 
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RAM PRASAD SHYAM SUNDAR LAL AND OTHERS 
(Defendants) 
Vet 55 
RAMJI LAL (Plaintiff) *. 

Contract Aci (IX of 1872), sections 23 and 30— Principal and agent— Security 
money and profits received by agent—Nature of contract as between 
—Legality of—Sust by principal to recover, from commission agent— 
Jllegality of contract between plaintiff and third party, effect of. 

Where the plaintiff employed the defendant as his commission 
agent to carry on what were admittedly wagering transactions 
dealing wtth, the nominal purchase and sale of khattis and there 
‘was nothing to show that according to the contract as between 
the plaintiffs and the defendant either party stood to win from 
or lose to the other according to the fluctuation of price or in 
any other event, Acid, that the contract was wholly legal and it 
was not affected by the fact that the contract between the plaint- 
iff andthe third party was a wagering contract and therefore 
the plaintiff was entitled to the return of his earnest money fiom 
the defendant. Weld, further, that the fact that the thiid party 
could not have been sued on the wagering contract does not 
entitle the agent to refuse to hand over profits received from the 
third party for payment to the plaintiff. Sodscgmal Gianmal v. 
Mukundchand Balla, P. C. A. No. 1 of 1926, decided on E 
July, 1926 and Hardeo v. Kam Prasad, [1926] 25 A.L.J. R 
223, followed. 

SECOND APPEAL from a decree of PANDIT HAR GOVIND 

BAJIL, Additional Subordinate Judge of Meerut, reversing a decree 

of BABU R. SARAN, Additional Munsif. 


Kailas Nath Kaiju, for the appellants. 
Peary Lal Baserfi, for the respondent. 
The judgment of the Court was delivered by 


Bovs, J. — This is a defendant's appeal arising out of a auit for 
money, that is, certain profits on " khatti" transactions, a sum of 
money deposited by the plaintiff with the defendant, his commission 
agent, by way of cover or security, and, Kstly, interest on the above 
gums. The facts are simple. The plaintiff employed the defendant 
as his agent to carry on what were admittedly wagering transactions 
dealing with the nominal purchase and sale of “khattis ” e are 
not concerned with considering the nature of the transaction be- 
tween the plaintiff and the third party. So far as they were concerned 
the transactions were admittedly of a*wagering nature. The suit is 
between the plaintiff, principal and the commission agent, and in 
view of the decision of their Lordships In Privy Council Appeal 

* * S. A. No. a2 of 1975 
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No. 1 of 1926, Sobhagmal Gianmal v. Mukundchand Ballia (*), 
decided on the 29th of July, 1926, it is only with the nature of the 
transaction as between the plaintiff, principal and the defendant 
commission agent, that we are concerned. 


In .the Privy Council case to which we have referred, the plaint- 
iffrespondent was an agent on commission suing the defendant, 
who had instructed him to make certain contracts on his behalf. It 
was found by their Lordships that as between the agent (who did 
not disclose his principal’s name to the third party) and the third 
party the contracts were genuine transactions and not “ wagering 
contracts ” at all, but in the matter of the dispute between the 
commission agent and the defendant their Lordships clearly based 
their decision solely on a consideration of the nature of the contract 
between the commission agent and his principal. They found that 
thotügh the agent, as acting for an undisclosed principal, was,liable 
to the third party, yet as between the agent and his principal the 
former had no financial interest except in his commission, and the 
fact that there was a further collateral understanding between the 
agent and his principal that the former would by covering contracts, 
or otherwise, provide for or take the goods or pay the difference on 
the principals behalf did not render the contract between the 
principal and agent a wagering contract. Their Lordships concluded 


"as between them neither party stands to win from or lose to 

the other according to fluctuation of price or im*any other event. 

The very essence of a wager between them is thus absent.” 
Those remarks apply wholly to the present case. There is nothing 
to show that according to the contract as between the plaintiffs and 
the defendant commission agent either party stood to win from or 
lose to the other according. to the fluctuation of price or in any 
other event. Regarded from this standpoint then the contract as 
between the plaintiff and the defendant was wholly legal. 


Nor in a case arising in these Provinces is the contract between 
the plamtiff and the defendant commission agent affected with 
illegality by reason of the fact that the contractas between the 
plaintiff and the third party is void as a wagering contract In 
Bombay there is the special Local Act, Bombay Act No. III of 1865, 
and in England there is the Gaming Act of 1892 (55 Victoria Cap. 
IX) according to which Acts the fact that the principal contract is 
a wagering contract affects prejudicially all collateral coritracts. We 
are npt concerned here to pursue the question whether in such 
cases money paid or received in pursuance of the collateral contract 
so affected can be recovered or not. There being no such Acts in 
force in this province the contract as between the plaintiff and the 
commission agent being itself legal is not affected by the fact that 
the contract between the principal and the third party was a wager- 
ing contract. : 

(1) P. C. A., No. 1 of 1976, 
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The local Bombay Act No. III of 1865 was followed after seven 
years by the Contract Act of 1872. This latter Act does not in 
any way &pecifically embody such provisions as are to be found in 
the local Bombay Act and the English Gaming Act of 1892. It is 
certainly arguable that, though section 30 of the Contract Act only 
makes all wagering contracts void and not illegal, such contracts 
are further illegal in view of section 23 of the Contract Act in that 
they are opposed to public policy. That particular view has, however, 
never been given effect to by the courts in this province, and its 
correctness ia not beyond doubt We prefer, therefore, to follow 
the current of authority in this court and applying to the case the 
remarks that we have quoted from the judgment of their Lordships 
of the Privy Council we hold that the plaintiff in this case is entitled 
to have his contract with the commission agent, the defendant, 
regarded as% perfectly legal contract and to be entitled to the 
return of his earnest money. 


Further, aa to profits received from the third party for caviar 
to the plaintiff, it is clear that the fact that the third party could 
not have been sued on the wagering contract does not entitle the 
agent to refuse to hand over profits actually paid to him by the 
third party. ardeo v. Ram Prasad (^), the latest of a series of 
authority based on English decisions. 


It is admitted that the amount of security was Rs. 200. We 
have only to oonsider then whether the receipt of profits by the 
agent has been proved or not That is a question of fact, but, 
were it not for a special circumstance, it might have to be considered 
whether the inference which the lower appellate court drew from 
the parchas written by the defendant and from his account books 
that the defendant had received the money was a justifiable inference 
in law. [tis clear that if the. parckas only stated, as is contended 
by the appellant, what the result of the transactions would be when 
one or other party paid, f. e., only set out liabilities, it could not be 
regarded as proof of actual receipt by the agent of the money. Such 
was the situation in the case before their Lordships of the Privy 
Council to whith we bave referred. But here we are absolved from 
determining whether it was a reasonable and permissible inference 
from the evidence that the defendant actually received the money 
or not, for in this particular case X has been found that, while 
the plaintiff believed the defendant to be entering into transactions 
with thitd parties, the defendant was actually entering into the 
transaction on his own account. There was, therefore, no* actual 
third party in this particular case who could offer the money to the 
defendant for payment to the plaintiff The statement of accounts, 
therefore, given by the defendant jo the plaintiff must be taken as 
evidencing not only that a certain amount of profits were due from 
the defendant on his own account to the plaintiff. but that such 


«(1) [1926] 25 A. L. J. R., 223. 
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amount of profits had been transferred from the defendant's own 
. private purse to the defendant as agent for the principal. We hold 
therefore that the plaintiff was entitled in this suit to recovery of 
the earnest money and of the profits actually received, and we see 
no reason to differ from the view of the lower court as to the rate 
of interest which should be allowed to him. The result is that the 
appeal is dismissed with costs. 

Appeal dismissed. 


KUNDAN LAL (Defendant) 
Versus s 
AMAR SINGH AND OTHERS (Plaintiffs) .* . 
Agra Preemption Act (XI of 1022), section 20—Inter. pretation of — Rial 
preemptors—Sust instituted after decree in favour of one of them— When 
not barred. 

The right of preemption is not a right of transfer but a right 
of substitution. 

The mere fact that a rival pre-emptor had obtained a decree 
for pre-emption did not prevent other rival pre-emptors from 
claiming a proportionate share in the property as against him 
provided they paid a proportionate consideratibn and their suit 
was instituted within the period of limitation. "Tbe expression 
“where the purchase: has ¢rassferred the property in dispute to 
a person having a right of pre-emption ” etc., cannot cover the 
case of a pre-emptor obtaining a decree for pre-emption. 

Raj Narain v. Dunia Pande, I. L. R., 32 All, 340; 7 A.L. 
J. R., 259 at 262, followed. - 

SECOND APPEAL from a decree of G. O. ALLEN EsQ., District 
Judge of Saharanpur, modifying a decree of BABU JOTI SARUP, 
Second Subordinate Judge. 


N. C. Vaish, for the appellant. D 
Durga Prasad, for the reapondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is*a defendant's appeal arising out of a 
suit brought by rival pre-emptors for a division of property with the 
Mira ag defendant. On the gth of August, 1923 certain vendors 
sold the property to certain vendees. Kundan Lal the contesting 
defendant brought a suit for pre-emption against the vendees and 
obtained a decree on the 14th of March, 1924. He obtained posses- 
sion under the said decree. The present plaintiffs, who are eight in 
number, brought the present suit on the roth of July, 1924 for a 
share in the property so pre-empted. The defendant contested that 


7 * S. A. No. 2068 of 1925 » 
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inasmuch as he was a cosharer and had acquired the property prior 
to the present suit, section 20 was a bar to the plaintiffs’ claim. The 
court of first instance acceded to this contention and dismissed the 
suit, but the lower appellate court has come to a contrary conclusion. 


It cannot be doubted that before the passing of the Agra Pre- 
emption Act the mere fact that a rival preemptor had obtained a 
decree for pre-emption did not prevent other rival pre-emptors from 
claiming a share in the property as against him, provided their suit 
was instituted within one year from the sale. In the case of Raf 
Narain y. Dunia Pande (+), it was pointed out that a right of pre 
emption was not aright of re-purchase but a right of substitution 
for the -original vendee, and that under the decrees in favour of the 
rival pre-emptors there. has not been any fresh transfer in their 
favour but they have been put in the places of the original vendees. 


In our opinion that law has in no way been altered by the new 
Act. Section 4, sub-clause (9) embodies the principle that the 
right of pre-emption is not a right of transfer but a right of substi- 
tution. Under section 13 when two or more persons claiming 
pre-emption are equally entitled, the property shall be equally divided 
between them, each paying an equal share of the consideration for 
the transfer. It matters little who comes to court first, provided 
that they all come within the period of limitation, Section 20 of the 
Act cannot apply to the case where one rival pre-emptor has obtained 
a decree for preemption first. The expression where the purchaser 
has tramsferred the property in dispute to a person having a right 
of pre-emption etc., cannot cover the cage of a pre-emptor obtaining 
a decree for pre-emption for, as pointed out by us, that is not a case 
ofa transfer by the vendee to the preemptor. In our opinion, 
therefore, the view taken by the learned District Judge was correct, 
and the present plaintiffs are entitled to their proportionate share 
in the pre-empted property. 

Kundan was one of the claimants. The present plaintiffs, who 
are eight in number, are also claimants These latter are therefore 
entitled to 8/gths of the property sold under the deed of gth of 
August, 1923 on payment of 8/9ths of the sale consideration. The 
appeal is accordingly dismissed with costs. 

ps Appeal dismissed. 


(1) L L. R, 31 All, 340; 7 A. L. J. R., 259 at 262. 
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SARWAN PANDE (Defendant) 
VETSHS : 
JAGAT PANDE (Plaintiff) anD DUDHNATH-SINGH 
AND OTHERS (Defendants) .* 
Cimi Procedure Code (Act V of 1908), section. 104 (f)—Order filing or 
refusing to file am award made out of court— Decree bused on—Appeal 

—Court-fee, proper amount. 

An appeal lies, under section 104(f) of the Civil Procedure 
Code, against an order filing or refusing to file an award without 
the intervention of the Court. 

Where the applicant filed an appeal against the Munsil’s 
decree passed on the basis of such an award and the memoran- 
dum of appeal bore a court-fee stamp of eight annas, Ae/d, that 
the appeal was sufficiently stamped and it ought to have been 
heard on the merits by the lower appellate court. 

CiviL REVISION from an order of T. N. MULLA EsQ., District 
Judge of Gorakhpur. 

Haribans Sakai, for the applicant. 

Sanker Saran, for the opposite-parties. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This application in revision arises out of an 
arbitration award made without the intervention of the court. The 
plaintiff opposite-party filed an application under paragraph 20 of 
the Second Schedule of the Civil Procedure Code to have the award 
made a rule of the court. The learned Munsif disposed of the 
application by an ex parte order in the following terms :— 

“ Jadgment—Suit for the enforcement of an aw&id. Defendants’ 
pleader states that he has no instructions. Suit is heard ex parte. 
Claim is proved. Decreed with costs”. 

Against this order an appeal was filed by the present applicant 
in the court of the District Judge. The District *Judge set aside 
the order of the learned Munsif and remanded the whole case for 
trial de movo. Against the order of remand passed by the learned 
District Judge there was an appeal to this Court. But this Court 
held that as only one appeal is allowed by the Code against an 
order, a second appeal against the order of remand passed by the 
learrfed District Judge was not maintainable. Accordingly the appeal 
filed by the plaintiff opposite party in this Court was dismissed. 

After remand the learned Munsif overruled all the pleas urged 
in defence by the present applicant and ordered the award to be 
filed, and a decree to be passed in favour of the plaintiff opposite- 
party for possession of a certain zemindari share. Against the order 

*Cly. Rev. No. 159 of 1935. 
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civi of the learned Munaif the present applicant filed an appeal in the 
35 lower appellate court. The memorandum of appeal bore a court- 
—— ` fe stamp of annas eight. The Munsarim reported that the decree 
SARWAN passed by the learned Munsif being in accordance with the award 
x»: no appeallay against that decree, and the appeal being against the 
JAGAT decree, the memorandum of appeal was insufficiently stamped. On 
PANDE this report being put up before the lower appellate court, that court 
Iqbal dismissed the appeal on the ground that the deficiency in court-fee 
dhmad, J. not having been made good by the present applicant, the appeal 


could not be entertained. i 


In our judgment the court below was wrong in holding that the 
memorandum of appeal was not sufficiently stamped. It is to be 
noted that an appeal is allowed by section 104 (f)of the Code of Civil 

- Procedure against an order filing or refusing to filean award with- 
out the intervention of the court. That being so the present appli- 
cant was entitled to file an appeal against the order of the learned 
Munsif, by which he ordered the award to be made a rule of the 
court. The appeal being against an order, the requisite court-fee 
stamp was of eight annas, and the memorandum of appeal being 
stamped with a courtfee stamp of that value, was sufficiently 
stamped, and the appeal ought to have been heard on the merits 

Accordingly we allow this application, set aside the order of the 
court below and remand the case to that court with directions to 
re-admit the appeal to its original number and to hear and dispose 
of the same according to law. Cost here and hitherto shall abide 

- the result. 


Application allowed. 


IE MOHAMMAD BASHIR KHAN AND ANOTHER (Plaintiffs) 








mu versns 
an KULSUM BIBI AND OTHERS (Defendants) * 
ES Agra Preemption Act (XI of 1922), sechon 2—Sale-deed executed and 
SULAIMAN,J. presented for registration one day before commencement of the Act— 
BANERJI, J. Actual registration on the following day—Limitation—Inap plicabslity of 


© ‘the new Aci — Registration Act-(XVI of 1988), section q7— Registration 
- relates back to date of execution. 


Under section 47 of the Registration Act a registered dpcu- 
ment operates from the time it would have commenced to operate 
if no registration thereof had been required or made and not 
from the date of its registration. Where, therefore, certain pro- 
perty sought to be pre-empted wag transferred under a sale-deed 
which was executed and also presented for registration on the 
same day but was actually registered ‘on the following day when 
the Agra Preemption Act of 1922 came into force, Ae/d, that 

* F. A. No. 175 of 1925 


" 
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the transfer was, in the eye of the law, made on the day when 


the deed was executed and not on the day of registration. Sectión: 


2 of the Act, therefore, made the new Act inapplicable to this 
transfer with the result that no. suit for pre-emption lay. 
Sarju Prasad v. Bhagwati Prasad, a3 A. L. J. R., 373 and T. V. 
Kalyanasundaram Pillay Karuppa Mootpanar, 25 A. L. J. R., 
113 at r16, referred to. 


FIRST APPEAL from a decree of BABU GANGA PRASAD VERMA, 
Second Additional Subordinate Judge of Cawnpore. 

Mukhtar Ahmad, for the appellants. 

M. A Azis, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
for pre-emption of shares sold in two mahals in tillage Moham- 
madpur Kalan. The property was transferred under a salt-deed 
dated the 16th of February, 1923, which was presented for regis- 
tration on the same date, but was actually registered on the 17th 
of February. The plaintiffs came into court both on the ground 
of Mohammadan law, the custom of pre-emption, and the provisions 
of the Agra Preemption Act of 1922. No evidence was led as re- 
gards the performance of. any /a/ab, and the case, so far asit was 
based on the Mohammadan law, was apparently not pressed The 
court below has held that the transfer took place before the coming 
into force of the Agra Preemption Act and is therefore not govern- 
ed by the new Act. It has also held that inasmuch as there were 
single proprietors in both the mahals at the time when the wafzd- 
ul-arses recording an entry of a right of pre-emption were prepared, 
there could be no custom, nor even any contract. The suit was 
accordingly dismissed. 

In appeal it has not been pressed before us that the entry made 
at the time of the settlement when there were single proprietors in 
both the mahals, could in any sense be the record of a custom of 
pre-emption, or a binding contract between co-sharers. The only 
point alleged is that the case is governed by theenew Act. The 
learned Vakil for the appellant argues that inasmuch as under article 
IO of the Limitation Act the period fixed for suits for pre-emption 
is one year from the date,of the registration of the document, the 
cause of action to institute a suit arises only when the registration 
has been effected He, therefore, argues that it must be supposed 
that the present transaction was complete only when the registration 
was effected. 

It ig not disputed that the new Act came into force on the 17th 
of February, 1923. In fact thig has been clearly so held in the case 
of Sarju Prasad v. Bhagwati Prasad (3). - 


Section 2 of the Agra Preemption Act provides that nothing in 
(1) [1925] 23 A. L. J.-R., 373. 
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CiviL the Act shall affect any right in respect of any transfer made be- . 
ea fore the commencement of the Act. We have nothing to do therefore 
— with the period of limitation prescribed for suits for pre-emption. 

err The only point to consider is when the transfer which is sought to 

KHAN be preempted actually came into effect. The argument on behalf 

». of the appellant ignores the provisions of section 47 of .the Regis- 

KULSUM — tration Act under which a registered document operates from the 

us time it would have commenced to operate if no registration thereof 
Sulaiman, J, ^ had been required or made, and not from the date of its registration. 
Although the sale-deed was incomplete till the formality of regis- 
tration had been gone through, once that requirement was fulfilled 
the sale took effect from the date of its execution. This is quite 
clear on the wordings of section 47. As pointed out by their Lord- 
ships of the Privy Council in the case of 7. V. Kalyanasundaram 
Pillai v. Kárwppa Mooppamar (+), registration is a necessary 
solemnity in order to the enforcement of a gift of immovable pro- 
perty, but it does not suspend the transfer of the gift until regis- 
tration actually takes place. This isa necessary consequence of the 
provision that registration does not depend upon the consent of 
the executant, but is the act of an officer appointed by law for 
the purpose who must register the document if duly executed and 
presented as required, neither death nor revocation.by the executant 
being a ground for refusing registration. In our opinion, therefore, 
the transfer in this case was, in the eye of the law, made on the 16th 
of February, 1923 and not on the ryth. Section 2 of the Act 
therefore makes the new Act inapplicable to this transfer. 


The result, therefore, is that this appeal is dismissed with costs. 


Appeal dismissed 
(1) [1927] 25 A. L. J. R., 113 at 116. 





HAJI MOHAMMAD SAID KHAN (Defendant) 


Civil 
olas versus 
3937 KUNWAR DARSHAN SINGH AND OTHERS. (Plaintiffs) * 
May, t o Hindu Law—Widow’s estate—Transfer ys favour of next vevertioner 
SULAIMAN,J. followed by sale-deed by the latter — Tramsacton. amounting to sale by 
BANERJI, J. vridotr— Consent of next reversioner, effect of —Legal necessity — Presump- 


tion — Burden of proof. . è 
The consent of a reversioner to an alienation by a Hindu widow 
is no conclusive proof of the existence of legal necessity. It - 
raises a pesumption of the existence of such necessity Rameasam 
Gounden v. Nachtappa Goundm, I. L. R., 42 Mad., 523 and 
Debi Prasad v. Golap Bhagat, 1. L. R., 40 Cal., 721, referred to. 


A Hindu widow executed a deed of transfer of a portion of her 
« * F. A. No. 339 of 1924. ` 
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property in favour of AS (the next immediate reversioner) purport- 
ing to surrender all her interest in the property in dispute and the 
latter executed a sale-deed in favour of the appellant, both the 
deeds having been registered on the same day. ' 7S predeceased 
the widow. On the death of the latter, the respondents, claiming 
to be the next reversioners, sued for recovery of possession of the 
said property. Held, that the two deeds evidenced one transac 
tion of sale by the widow and that the appellant, even though 
he did not prove the actual existence of any legal necessity or 
any bona fide inquiry as to the necessity by him, or even an 
honest belief on his part that such necessity existed, had never 
theless discharged that burden, in the first instance, by proving 
consent of ZS and that the transaction would be binding on the 
reversioners until they led cogent evidence to the contrary, but as 
they had led no such evidence, the presumption raised by the 
consent of HS had not been rebutted and, therefore, respondents’ 
suit must fail. . 

FIRST APPEAL from a decree of BABU GAURI PRASAD, Sub- 

ordinate Judge of Pilibhit. 

Kailas Nath Katju, for the appellant. 

Uma Shankar Bajpai, for the respondents. 

The judgment of the Court was delivered by 


SULAIMAN, J.—Thia is a defendant's appeal, arising out of a suit 

for recovery of possession of a house brought by the reversioners 
‘of Naik Rai Singh, who was the last male owner. He died some 
time in 1876, leaving two widows, one of whom died in 1890 and the 
other Musammat Sundar Kunwar died in 1917. In 1903 Hori 
Singh was the next reversioner, who would have succeeded to the 
estate if Musammat Sundar Kunwar had died then On the a2rst of 
September, 1903 she executed a deed of transfer in favour of Hori 
Singh, purporting to surrender all her interest in the house in dispute. 
On the 22nd of September, 1903 a sale-deed was executed by Hori 
Singh in favour of the defendant appellant, Haji Mohammad Said 
Khan, and both these documents were presented for registration 
simultaneously between 1 and 2 o'clock on the 22nd of September, 
and both were registered consecutively. On the death of the widow 
the plaintiffs, claiming to be the next reversioners, brought this suit 
for recovery of possession. The pedigree on which they relied was 
a very long one and is printéd at page 4 of our paper book. It must 
be said to the credit of the defendant that he did not choose frivolously 
to deny this long pedigree, but admitted it. The written statement 
filed on his behalf, which obviously is the result of legal advice 
obtained by him, is by no means artistically drawn. The pleas, if 
examined strictly, amount to these, namely, that Musammat Sundar 
Kunwar had relinquished all hef rights and interest in the property 
' in favour of Hori Singh and had therefore extinguished her widow's 
estate, with the result that Hori Singh became the permanent owner, 
and that, as such he was perfectly competent tq transfer the property. 
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h 4 was curiously worded and it raised the plea that the 
transfer by Musammat Sundar Kunwar and the sale by Hori Singh 
to the defendant amounted to en alienation for consideration by the 
widow with the consent of the reversioner. We have referred to 
these pleas because much stress bas been laid by the learned Sub- 
ordinate Judge on the way in which the written statement was 
drafted, and because he has come to the conclusion that the defendant 
cannot be allowed to get over this fawsl:kbmaw:a When the time 
for the framing of the issues came, tbe parties understood wbat was 
meant by the plea in paragraph 4, and there is no doubt that the 
learned Subordinate Judge himself understood what was meant by it. 
Issue No. 3 which was framed by him was in the following words:— 

"Is the sale made by Hor! Singh in ravour of the defendant 

to be looked upon as a transfer for consideration with the consent 
gf the next reversioner on behalf of the widow herself, if so, how 
does that affect the case?" 
The plaintiffs apparently led no evidence at all On behalf of 
the defendant only the defendant himself was examined asa witness. 
This is the entire evidence apart from certain documents which were 
filed by either party. The learned Subordinate Judge has come to 
the conclusion that there could be no surrender of the estate to the 
next reversioner, inasmuch as it was a gift of a part of the estate only. 
We may note that the defendant did not suggest to the court below 
that there was amy other property left by the widow after the deed 
of transfer of 1903. It has, however, been assumed that this was 
not a transfer of the entire estate then in her possession and the 
learned Advocate for the appellant has not challenged the soundness 
of this assumption. 
In our opinion it is not fair to the defendant to pin him down to 
the strict wording of the written statement which must have been 


‘drafted by his legal adviser. The issue before the parties was clear, 


and we think that there is no doubt that the defendant did mean to 
put forward the case that the two transactions were really part and 
parcel of one tyansaction, which was a sale by the widow with the 
consent of the next reversioner. The defence, therefore, cannot be 
struck out on the ground that it was not raised in the written state- 
ment. ibo. " 

The main question of fact which we have to consider is whether 
the defendant has succeeded in proving that the two documents, 
which on their face value appear to be in fact two separate transaotions, 
were really part and parcel of one transaction of a sale by the widow. 
The defendant is in this unfortunate position that the scribe of the 
two documents, Janki Prasad, as well as Hori Singh and the attesting 
witnesses, Nathu Khan, Kifayat Ullah Khan and Mohan Lal, are all, 
dead. Thus, the persons, who on the face of these documents, had 
any connection with these transactions, are all dead except the vendee 
Mohammad Said Khan* We have thus the solitary evidence of 


e. 
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4 


Mohammad Said Khan as to what actually happened- It must be - 


conceded in his favour that the learned Subordinate Judge, who 
heard him, has not in his judgment stated that he disbelieves him, 
in fact he has not-criticised his evidence so far as its truth goes. 
Mohammad Said Khan’s statement is that one Kifayat Ullah came to 
him, professing to come on behalf of Musammat Sundar Kunwar, 


and informed him that there was property for sale by the widow 


and that he should purchase it. Mohammad Sayid said that a widow 
had no power to sell any property absolutely. To this Kifayat Ullah 
replied that she was prepared to sell the property and that the 
next reversioner, namely, Hori Singh was ready to join in the sale- 
deed. Mohammad Said Khan then said that he must consult his 
pleader before giving a definite reply. He then consulted Hafiz 
Muhammad Ismail, pleader, who advised him that the effective way 
was to obtain a ¢am/itknama from the widow in ffvour of Hori 
Singh, and a sale-deed from Hori Singh. Mohammad Said Kthan’s 
evidence is that on, receiving this legal advice he got two drafts, 
namely, one of a 'am/tksama and the other of a aale-deed, prepared 
and gave them to Kifayat Ullah. Then Kifayat Ullah came 4 or 5 
days afterwards and told him that both Musammat Sundar Kunwar 
and Hori Singh had accepted the drafts and were ready to execute 
the documents. On this Mohammad Said Khan deputed his karinda, 
Nathu Khan, to get the documents executed and gave him Rs. 2,500 
the sale consideration. Mohammad Said Khan then states that his 
karinda Nathu Khan got the two documents duly executed and regis- 
tered. The vendee frankly confessed that he made-no enquiry as to 
whether there was any relation nearer than Hori Singh, or whether 
there was any necessity for the widow to sell the property. He also 
admits that he had no talk directly with Musammat Sundar Kunwar, 
or with Hori Singh. He says he did not even enquire whether 
Musammat Sunder Kunwar had transferred the entire estate to 
Hori Singh, or whether she had kept anything for herself. The 
whole evidence of Mohammad Said Khan impresses us in this way 
that it shows conclusively that he is in no way trying to exaggerate 
his case. If he were prepared to tell lies he wauld have told a 
story as to his having made enquiries and being satisfied that there 
was necessity, or to his having had some direct talk either with 
Musammat Sunder Kunwar, or her recognised general attorney. He 
frankly gives away his case on these pointa. We have therefore 
come to the conclusion that his ore so far as it goes, should 
be accepted. 

The question remains whether this evidence, coupled with the 
coincidence of the dates of registration of the two documents, and 
the fact that the same set of attesting witnesses attested both the 
deeds and the same scribe faired out the documents, proves the 
defendant's case that it was really one transaction of sale. No doubt 
the mere statement of Kifayat Ullah that he had been sent by 
Musammat Sundar Kunwar is no evidence,*by itself, of the fact 
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that he had been sent by her, butin this particular case we find 
that the idea of having two documents instead of one emanated from 
the legal adviser of the defendant and that the two drafts were 
handed over to Kifayat Ullah which were subsequently faired out 
and the two deeds were duly signed by Musammat Sundar Kunwar 
and Hori Singh under the supervision of his karinda Nathu Khan. 
This shows definitely that Kifayat Ullah must have communicated 
the reply. of the defendant to the lady who accepted the drafts and 
ultimately signed the fair copy. We may also note, that according 
to one power of attorney, Hori Singh was one of the general 
attorneys of Musammat Sundar Kunwar and was on good terms with 
him. The plaintiffs have admitted the genuineness of the transfer 
by the lady and there is no ground for suspecting that any fraud 
was practised on her. We may point out that the learned Sub- 
ordinate Judge*has not directed his attention clearly to this question 
whetlfer the two deeds evidenced one or two independent transac- 
tions. On the evidence of Mobammad , Said Khan and the surround- 
ing circumstances of the case, we are of opinion that they were really 
drafted separately on the advice of the defendant'a pleader, and that 
the real transaction was a sale by the widow. 


The next question is whether the defendant has succeeded in 
showing that this transfer is binding on the reversioners. Had 
Hori Singh survived the widow and the succession opened out to 
him there would, have been no difficulty and he would undoubtedly 
have been estopped. It is however admitted that he predeceased 
the widow. The plaintiffs therefore are not absolutely bound by 
any admission or consent of Hori Singh. At the same time it is 
not denied on their behalf that Hori Singh was the next immediate 
reverBioner. In fact on the pedigree given by the plaintiffs them- 
selves he was much nearer in degree to Rai Singh than the present 
plaintiffs are. Having found that the two deeds evidenced one 
transaction, we can have no doubt in our minds that Hori Singh 
was a consenting party to this transfer. The consent of a reversioner 
is no conclusive proof of the existence of legal necessity. It raises 
a presumption ef the existence of such necessity. The law on this 
point has been laid down by their Lordships of the Privy Council in 
the case of Rangasami Gounden v. Nachiappa Gownden (*). After 
discussing the various authorities their Lordships summarised the law 
at p. 536 in the form of two propositions the second of which is, 


" When the alienation of the whole or part of an estate is to be 
supported on the ground of necessity, then, if such necéssity is 
not proved aliunde, and the alienee does not prove anywhere on 
his part an honest belief in the necessity, the consent of such 
reversioners as might fairly be expected to be interested to quarrel 
with the transaction will be ‘held to afford presumptive proof 
which if not rebutted by contrary proof, will validate the trans- 
action as a right and proper one ", 


» (1) LL. R., 42 Mad., 523. 


r 
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Their Lordships quoted with approval a similar proposition laid 
down in the Full Bench case of Debi Prasad v. Golap Bhagat (^), 
where it was remarked that 


"ahenation by way of mortgage by a Hindu widow as heiress 
of a portion of the estate of her deceased husband without proof 
either of légal necessity or of reasonable inquiry and honest 
belief as to its excstence, but with the consent of the next 


reversioner for the :ime being, will be valid and binding on the 


actual reversioner, if the presumption of legal necessity or a 

reasonable inquiry and honest belief raised by such consent is 

not rebutted by more cogent proof ”. 
In view of this statement of the law it follows that the defendant, 
even though he did not prove the actual existence of any legal 
necessity or any bona jide inquiry as to the necessity by him, or 
even an honest belief on his part that such necessity existed, has 
nevertheless dischargec that burden, in the first instance, by proving 
consent of Hori Singh, and that the transaction would be binding 
on the reversioners unti! they-led cogent evidence to the contrary. 


In this particular case the plaintiffs have led no evidence to 
show that there was no legal necessity or that the consent of Hori 
Singh was obtained by fraud. In the absence of such evidence, 
we are of opinion that the presumption raised by the consent of 
Hori Singh has not been rebutted. 


We must at the same time point out that on the face of the two 
documents they evidence two independent transactions. The plaint- 
iffs were therefore fully justified in bringing this suit on the ground 
tbat the deed of transfer in favour of Hori Singh was not good 
beyond the life-time of the widow. Their case has broken down 
because of the plea that, although the two deeds were separate 
documents, they really evidenced one transaction We accordingly 
allow this appeal and setting aside the decree of the court below 
dismiss the plaintiffs suit, but we direct that the parties should 
bear their bwn costs in both the courts. 


Appeal allowed. 
(1) I. L. Ra 40 Cal., 721. oe 
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e CRIMINAL` 


1927 


May, 4 


Boys, J. 


Several persons, who were under arrest in view of a contemplat- ` 


ed gang case against thtm, were eventually served with notice 

of proceedings under section rro of the Criminal Procedure Code 

- and many prosecution witnesses were forthwith examined. The 
=~ Cr. Rev. Nos. 147 & 148 of 1927 
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CRIMINAL proceedings having been held ata place where no legal practi- 
ion tioner was easily available and the accused being incapable of 
Bes conducting any efficient cross-examination themselves, the majority 

TIRLOK of the witnesses passed without any cross-examination. Later 
v ` on an application made by a Mukhtar on behalf of one of the 

EMPEROR accused, to recall prosecution witnesses for cross-examination 

was refused. On the date fixed for defence this application 

was repeated but again refused, with the result that the applicants 
were made to furnish secunty and the rest of the accused were 

sent to jail. : . 
Held, that the accused were entitled to an opportunity of cross- 

examining in accordance with the law; that apart altogether 

from the valid ground of objection based on section 256, there 
was in fact no reasonable opportunity given to the accused at - 
any stage to cross-examine the witnesses. The Magistrate’s pro- 

ý . - ceeding was therefore-both illegal and umteasonable and the 

accused may reasonably claim to. have been prejudiced. Con- - 
sequently the Magistrate's order must be set aside and the accused 
must be given an opportunity to cross-examine such of the wit- 
nesses whom they desire after giving them reasonable notice. 
Chintaman Singh v.. Emperor, I. L. R., 35 Cal., 243 and Ganga 
Singh v. King-Emperor, 10 A. L. J. R., 383, considered. 

CRIMINAL REVISION from an order of BABU PARTAP SINGH, 

Additional Sessions Judge of Gorakhpur. 


Narmadeskwar Prasad Upadhtya, for the applicants. 

M. .Waliulich (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 


Boys, J. * Boys, J.—These two cases illustrate the unfortunate results 
that follow when Magistrates endeavour to rush through what 
threaten to be protracted proceedings regardless of the provisions 
of the law. Some 16 accused persons, of whom the present appli- 
cants are 4, were under arrest in view of a contemplated gang case 
against them. The authorities, as they were perfectly entitled to 
do, decided to be content with proceedings under section 110. An 
order under section 112 was drawn up on the 15th of July, giving 
notice to the acctised persons of proceedings that it was contemplated 
to take against them under section 110, Criminal Procedure Code. 
I5 prosecution witnesses were forthwith examined. One of the 
present applicant, Dudhnath, was reldased on bail: the others 
remained in jail The proceedings were held at Chaura. This was 
probably for the convenience of everybody, both prosecution. and 
accused, but the result of holding proceedings at that place was 
naturally that there were no legal practitioners there, unless indeed 
they came for that particular case or some other case before the ’ 
Magistrate. The accused on the r5s$h appear to have been wholly 
unrepresented. On the 16th and 17th 27 more prosecution witnesses 
were examined. An application for bail was made by a Mukhtar 
on behalf of Tirlok, ong of the present applicants, and that was 
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refused. There ‘was some sort of attempt at cross-examination by CRIMINAL 
one or two of the accused here and there, but, as might be expected, IU 

it consisted of only one or two questions occasionally put by one or — 
other of the accused, and the great majority of the witnesses passed TIRLOR 
without a question being asked of thèm. This was what was to be RUPEROR 
expected. The accused were most unlikely to be able to conduct 
any efficient cross-examination thèmselves atall. So far thereis #7" 7 
nothing actually illegal. July 28th was fixed for the defence. But 

five days earlier, on July 23rd, an application was made through a 

Mukhtar on behalf of Tilok and Dudhnath to recall prosecution 

witnesses for cross-examination. This.application was refused on 

the ground that one of the accused had been on bail since the 15th 

and had had an opportunity to appoint counseland an application 

for bail had in fact been made by a Mukhtar on behalf of one of the - 

accused. The application for the recall of the prosecution witnesses 

was therefore refused. Cn the date fixed for the defence, July 28th, 

the application was repeated and was again refused In the result the 

applicants before me have been called upon to furnish security under 

section 110, and have furnished that security. Other of the accused* - 
persons are, I am informed, in jail upon failure to furnish security. 


1917 





Iam at the present moment concerned only with whether these 
men have had a legal trial. A subsidiary question would be whether 
any departure from procedure has been merely an irregulàrity or 
whether the accused have been prejudiced. Thé procedure that 

should bave been followed is in my opinion perfectly clear. Section 
` II7 requires that m the case of proceedings under section 110 they 
should be conducted “as nearly a8 may be practicable in the manner 
hereinafter prescribed far conducting trials and recording evidence 
in warrant cases, except that no-charge need be framed". The 
reason for the exception is obvious. What is equivalent to a charge 
has already been framed in the order served upon the accused in 
accordance with section tr2 According to section 254, at any stage 
of the prosecution case the Magistrate may frame a charge. Accord- . 
ing to section 255 the charge shall then be read gnd explained to 
the accused and he shall be asked whether he is guilty or has any 
‘defence to make. There is no reason why these two sections should 
not be applied to an enquiry under section 117, except in so far as 
the . framing of acharge and the reading of it to the accused is 
concerned ; in other words, at any stage of the prosecution the Magis- 
trate, jf he is prima facie satisfied that there is a case against the 
accused, may interrupt the proceedings for the purpose of asking 
the accused whether he pleads guilty or whether he has any defence. 
to make. If he decides to do that and the accused elects to defend, 
the Magistrate shall then asE the accused whether he wishes to ` 
cross-examine any of the prosecution witnesses and if he says he 
does so wish, he must b= given an opportunity of cross-examining 
them. If, on the othér hend, the Magistrate desires to hear -all the 
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prosecution witnesses before asking the accused whether he wishes 


- to plead guilty or to defend himself, he is of course at liberty to do- 


so. But when the stage is reached of asking the accused whether 
he wishes to plead guilty or to defend, the accused must be allowed 
an opportunity of cross-examining any witnesses whom he desires 
to cross-examine. 

It is obvious on the face of it that this procedure may in some 
cases cause inconvenience and it may be much more convenient for 
the Magistrate to insist upon accused cross-examining immediately 
whether they wish to do so or not and whether they are represented 
or not. But that is plainly not the Jaw, and the accused were 
entitled to an opportunity of cross-examining in accordance with the 
law. ae learned Sessions Judge remarks :— f 

“Now ceming to” the trial, it would have no doubt been better 

ehad the learned Magistrate allowed a little time to the accused 

before proceeding to record the evidence against them ''; 
and later he says: 

'" Of course the appellants had no right to a second cioss-examina- 

tion under section 256 of the Code of Criminal Procedure and 

the objection taken is futile." 
The fact of the matter is that iu this case, apart altogether from the 
valid ground of objection based: on section 256, there was in fact 
no reasonable opportunity given to the accused at any stage to 
cross-examine the witnesses. I emphasise the word “ reasonable 
opportunity”. Even had the Magistrate’s proceeding been legal, 
which I do not think it was, I am stil more confident that it was 
not reasonable. I cannot possibly hold otherwise than that the 
accused may reasonably claim to have been prejudiced by the way 
the proceedings were conducted I may say that I have considered 
the cases of CAintaman Singh v. iid () and Ganga Singh v. 
Kin g-Emperor (. 

Iset aside the order of the jama Sessions Judge upholding 
the order of the Magistrate, and I set aside the order of the Magis- 
trate also calling’ upon the four applicants before us, Tirlok, Dudhnath, 
Lallu and Surjan, to furnish security, and direct him, if the district 
authorities still consider it desirable, to proceed with the case giving 
these four persons the opportunity to cross-examine such of the 
prosecution witnesses whom they desire to cross-examine after 
giving them reasonable notice. It is with reluctance that this Court 
must feel compelled to gët aside proceedings at this stage, but no 
other course is possible if Magistrates will not follow the procedure 


a provided and rush proceedings through against accused persons, and ' 


if in addition upon an examination qf the record it is impossible to 
say that the accused cannot reasonably allege that they have been 


prejudiced. 
Order sei aside. 


GQ) LL R,, 35 Ca., 243- — (3) 10A. L. J. R, 383. 
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 TULSHI RAM (Plaintiff) 
Ver sts i 
~ BISHNATH PRASAD AND OTHERS (Defendants) .* 


He Law -——Son's diabi'uy for debts contracted by father—Antecedent 
: debt — [Immorality or absuce of necessity — Defence— Burden of proof. 


Once a mortgagee has established that the loan advanced by 


him tothe mortgzgor was for payment of antecedent debts, 
it is no longer mcumbent upon him to prove that these 
antecedent debts were in themselves for necessity. In order 
to get rid of his Hability, the .burden then lies on the son to 
establish that those antecedent debts were tginted with im- 
morality or illegalit. 

Maharaj Singh v Raja Balwant Singh, 3. A. L.J. R., 274, 
referred to. Nanomi Babuasin v. Modun Mohnsi, Y. L. R., 13 "Cal., 
a1 and Raja Zaácdur Raja Brijgaram Rai v. Mangla Prasad 
Rai, a1 A. L. J. R. 934, followed. 


Mere proof of the general immoral habits of a mortgagor at 
the time the debts were advanced is insufficient to justify the 
court in presuming that the debts were so tainted. The con- 
nection between the immorality and the debt must be proved 
before the debt car be vitiated. - 


Sri Narain v. Raghubanrs Rai, 17C. w. N., id; referred to. Babu 


Singh v. Bikari Lar, Y. L. R., 30 All., 156, Ram Asre v; Muhammad 


Abdul Hasan Khar, 30 In. Cas., 216 and Dhunpallia v. Kuppa 
Venkatakrishnayya, 36 M. L. J., 29658 In. Cas., 797, followed. 
- FIRST APPEAL from a decree of BABU Raja RAM, Additional 
Subordinate Judge of Fallia. 
Peary Lal Banerji, Narmadeshkwar Pratis Upadkiya and Brij 
Bekari Lal, for the appellant. 


Surendro Nath Ser, Kailas Naik Katju and B. Malik, for the 
respondents. 
The judgment of the Court was delivered by 


LiNDsayY, J.—These two appeals are connected and arise out of 
two suits, the first by Tuls&i Ram mortgagee to enforce a mortgage 
executed by Bishnath Prasad in 1917 and the other a suit fora 
declaration by Bishnata Prasad’s minor son that a simple money 
decree of 1921 obtained by Tulsbi Ram was not binding én the 
plaintiff. The case far the minor son in both the suits, apart from 
a denial of consideraticn, was that Bishnath Prasad was a person of 
grossly immoral character and that the money taken by bim, if at 
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all, was spent on immcral objects. On the other hand Tulshi Ram's Pre 


position was that the money had been acquired for purposes of 
legal necessity, family business and for the payment of antecedent 
* F. A. No. 38 of 19324" ] 
95 : - 


CIVIL 


1937 
TULSHI 
RAM 


P. 
BISHNATH 
PRASAD 





Lindsay, J. 


\ 


754 " HIGH COURT [A. L. J. R. 


debts.. In Tulshi Ram’s suit the learned Subordinate Judge has 


- found that the fuli consideration did pass and that the money was 


taken to a large extent for payment of previous debis, and has 
passed a personal decree against Bishnath Prasad. He has however 
held that the burden of proving that the previous debts were of a 
binding character wason Tulshi Ram and that he has failed to 
discharge that burden. His claim to enforce the mortgage has 
therefore been disallowed. In the suit brought by the minor son 
the same learned Subordinate Judge’ has held that the burden of 
proving that the antecedent debts were contracted. for, illegal and 
immoral purposes lay on the minor and he failed to prove it. He 
bas accordingly dismissed the suit. Both parties have filed cross- 
appeals. 


We propose to take up F. A. No. 504 of 1923 first. The sub- 
-ject of controversy in this case is the mortgage deed dated the 14th 
of April, tgl7 for Rs 38,000. As stated above, the court below 
bas found that tbe whole of the consideration money has been paid 
by Tulshi Ram. The mortgagedeed recited that Rs. 17,700 were 
set off on account of debts due to Tulshi Ram himself and had been 
required for family necessity and for business under Bahi Khata 
and sarkhats and that the balance of Rs, 20,300 was taken in 
cash from the mortgagee for payment of previous valid debts due 
to other creditors. According to the plaintiff's account books 
Rs. 17,700 were due to him on previous accounts including large 
Sums advanced shortly before the mortgage-deed to pay off certain 
previous creditors. The cash consideration of Rs. 20,300 was 
actually paid to Bishnath Prasad before the sub-registrar. That the 
first portion of the consideration was actually due to Tulshi Ram ia 
not now- disputed before us. There is thus no suggestion that 


+ 


Tulshi Ram has played any`trick and taken the mortgage-deed for an ~ 


inflated amount. In fact the learned Subordinate Judge has passed 
a personal decree for the whole amount together with full interest 
against the executant, Bishnath Prasad, who has submitted to the 
decree and has not chosen to appeal from it. Itis, therefore, quite 
clear that the payment of the full consideration ia established. Indeed 
‘the learned advocates for the appellant haye not challenged that 


` ` part of the finding of the court below. 


The learned Subordinate Judge has, ih our opinion, been led into 
error by the supposition that even if the mortgagee proves that the 
amount of the mortgage money was required for the payment of 
antecedent debts, it was still incumbent upon him to prove that 
there was legal necessity for those earlier debts. His whole judg- 
ment is affected by this assumption. When dealing with the various 
items of the mortgage money and *the debts for the payment of 
which they were taken he has over and over again repeated that the 
plaintiff has failed to prove necessity for these earlier debts. In 
this view his chief reliance is on the case of Maharaj Singh v. 
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Raja Balwant Singh (5 He has quoted the following passage 
from the judgment in thz case :— 
“Tt bas been repectedly held in this High Court that where a 
Hindu son comes imto court to assail either a mortgage made 
by his father or a decree passed against his ‘father, or a sale 
held or threatened m execution of such a decree, it rests upon 
him to show that the debt in respect of which the decree was 
. obtained was of scch a character that he would not be undér a 
pious obligation to discharge it.......... But the appellant in 
this case 1s not the assailant, he is defending his title ” 
From this he has inferred that where the mortgagee is the plaintiff 
it is not sufficient for ham to show that the mortgage money was 
utilised for- the payment of antecedent debts but that he must 
further show that those debts were required for necessity. We do 
not think that this is a correct statement of the la® as laid down 
by their Lordships of the Privy Council. In all cases the*mort- 


gagee must, in the first instance, establish that his debt was 


either for legal necessity or for payment of antecedent debts or 
for the benefit of the family. Once the mortgagee has estab- 
lished that the loan vas for payment of antecedent debts it is 
nolonger incumbent upon him to prove that these antecedent 
debts 1n themselves were for necessity. In order to get rid of his 
liability the burden then lies on the sonto establish that those 
antecedent debts were zinted with immorality or illegality. With- 
out proving such. immorality or illegality the son cannot succeed 
whether he be a plain-iff or defendant toa suit; see Musammat 
Nanomi Babuasin v. Kodun Mohun (7) and Raja Bahadur Raja 
Brijnarain Rai v. Mzngla Prasad Rai (°). We must, therefore, 
first consider whether the mortgagee has proved that the loan was 
required for the payment of antecedent debts. If he has succeeded 
in proving this, we s3all then have to see whether the son has 
discharged the burden vf showing that these antecedent debts were 
tainted with immoralit¥ or illegality. 


The appellant is a minor son of the age of 8 years who mm 
the suit under the guardianship of his own mother. e Having regard 
to the circumstances o: this case we have no doubt in our mind 
that it is Bishnath Erasad the mortgagor himself who bas put up 
his minor son to defer] the, claim. We find no good ground for 
supposing that Bishnath Prasad is not helping the appellant or that 
so far as the defence cf this suit is concerned his interest is in any 
way adverse to that o£ the minor. The first significant fact to which 
the court below has not attached due weight is the absence from 
the witness-box of 3ishnath Prasad himself, who must be ina 
position to explain what he did with the money which he admittedly 
borrowed. We realise that it cannot be expected that Bishnath 
Prasad would expose himself by deposing to his alleged immoral 


(1) [1905] 3A. L. J. R., 274. (2) [1885] I. L. Ra 13 Cal, 
G) [1923] 31 A. L. J. R.,934. 
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CIVIL habits, nevertheless when in our opinion the defence is a collusive 
ET one he might have been put into the witness-box and asked whether 


Mad he did not spend a large part of the money on his family busirfess. 
TULSHI i 

RAN A still more important circumstance is the suppression of the 
BisuuatH account boóks which admittedly exist. We have no doubt in our 


PRASAD -mind that the defendants’ account books have been deliberately 
ore withheld in order that no light may be thrown on the needs for 

' Lindsay, J. Which the money was required and on which it was spent. The - 

` plaintiff summoned these accoünt books not only from Bisbnath 
Prasad but also from his minor son, but they were not produced and 
instead we had a most vague reply on behalf ofthe contesting 
defendant that no account books were in his possession. This bald 
denial was not coupled with any explanation as to what had happened 
to those booka When the oral evidence was being led the defend- 
ant came out with the story that the mortgagee himself had taken 
away those books. This story, as told by the dereidanta. witness 
Sukhu Ram, may be stated as follows :— 


[The judgment here discusses the evidence. ] 


This is the entire evidence on the point. According to the 
uncontradicted statement of Khuda Bakhsh the books, kept at the 
grain shop, used to be the rough cash book, fair cash book, rough 
ledger, Jakar bahai, Phirist, godown bahi and the invoice book. 
Similar books mist have been kept at the other shop. The plaintiff 
had summoned the account books for 20 years, from 1957 S to 
1977 S. and the defendant denied possession of any of the books" 
for any of these 20 years. We believe the defendants’ story, the 
plaintiff must have removed cart-loads of books without any serious 
protest by the defendants’ servants. No report was made to the 
Police by Bishnath Prasad as regards the improper removal of all. 
his account books, nor was any notice served on the plaintiff requir- 

‘ ing him to return these account books. Even in the suit the 
z defendants took no trouble to summon these books from the plaintiff, 
As a matter of fact when the defendants denied possession of these 

- books, the plaintiff offered to produce evidence to show that in 
' subsequent litigation the defendants had produced some of the books 
in court The learned Subordinate Judge, for some reason which 
is not at all intelligible to us, thought that the plaintiff should not 
be allowed to produce any such evidence after the settlement of issues. 
This, in our opinion, has prejudiced the plaintiff. We think it is, 
reasonable to suppose that the defendants could not have carried on 
their business at all if all their books had been removed, in the | 
manner suggested by the plaintiff. Tulshi Ram of course denied 
the allegation and characterised it as false. The chief person whose 
evidence would have been material and who is said to have given 
over the books was Parmeshar Ram Parmeshar Ram is admittedly 
X still in the.service of the defendants and was even looking after the 
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defendants. case and was present on occasions when witnesses on 
commission were being examined . The defendants haye deliberately 
chosen not to produce him in the witness-box and allow him to be 
subjected to cross-examination. Having regard to 'all these facts 
we have no doubt whatsoever in our mind that the defence put 
forward that these books have been removed by and arein the 
possession of the plaintiff is deliberately false and bas been concocted 
for the purpose of suppressing material evidence. Even the learned 
Subordinate Judge, who has used unnecessarily strong language 
against the plaintiff, found it difficult to hold that the plaintiff bad 
in fact removed the books. He has passed over the defendants’ 
assertion lightly and then assuming that that assertion was untrue 
remarked: : 
‘Tt was contended that the defendant has failed to produce his 
books of account and if produced they would'have shown the 
necessity. It is an admitted fact that the necessity of lo&ns is 
not recorded in bahi khatas, and bahi khatas, if produced, 
would have merely shown that such items were credited and such 
items were debited and would not have proved anything else." 
This is a startling statement. The plaintiff's whole case was that 
the money advanced by him was required for the payment of debts 
incurred by the defendants for their business and tbat the money 
so taken was actually utilised for this purpose. The account books 
of the two shops would have most undoubtedly shown whether there 
were any existing previous debts at the time when the loan was 
taken and whether those debta were discharged with the amount 
borrowed. If the money taken under the mortgage-deed was receiv- 
ed in the shop and spent for the purpose of the shop it would most 
certainly have disproved the.case that this sum was spent on immoral 
or illegal purposes. Those account books must have.contained a 
* separate personal account of Bishnath and that account would most 
assuredly have shown the amount of money which was spent by 
Bishnath on his private purposes. The defendants have deliberately 
withheld these books which would have been almost conclusive. 
evidence of the facts to be enquired into and would,bave thrown a 
clear light on the points at issue. When they have withheld such 
clear evidence every presumption 18 to be drawn against them. 


Before we go into details there is another circumstance which 
requires mention. The plaintiff's case is that before the execu- 
tion of the mortgage-deed he wanted to be satisfied that a large 
amouat of antecedent debts really existed which were required to 
be paid off He accordingly asked for a ‘copy of the defendants’ 
accounts to be supplied to him in order that he might see what those 
debts were. Some ''chitthas ", in ‘the hand-writing of defendants’ 
servants have been produced by the plaintiff which are said to be 
copies of the accounts supplied to him. The defendants did- not 
admit the genuineness of these chitthas. The chittha at page 313 is 
in thé hand-writing of Khuda Bakhsh. It pirports to be the chittha 
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of the firm of Sheoshankar Bishnath Prasad, which was the grain shop 
called the * gola" and of which according to the plaintiff, Khuda 
Bakhsh was at one time gumashta. The defendant's witnesses denied 
that Khuda Bàksh was ever a servant of the defendants, whereas 
the plaintiff's evidence was that he was the gumashta of the defend- 
ants for a number of years and is now in: the employ of the plaintiff. 
It is conclusively established from the entries in the account books 
of the firm of Shetkh Abdul Karim Haji Abdul Sattar (proved by 
the gumashta Rehat Ali Mian) that Khuda Bakhsh was the gumashta ` 
of the firm of Sheo Shankar Ram Bishnath Prasad in Sambat 1973 
and that amounts were paid through him. There is no reason to 
auspect that such false entries would be made in the account books 
of this independent firm. We are satisfied that the defendants' denial 
of Khuda Bakhsh’s connection with their firm -is anothef grossly 
false statement* It has been said on behalf of the defendants that in- 
asmueh as Khuda Baksh is now in the service of the plaintiff it is 
very easy for the latter to get a chittha of this kind prepared by 


Khuda Bakhsh. We have however already held that the account 


books of which this Chittha appears to be an extract are in the 
possession of the defendants. On that finding it is obvious that if 
the contents of this chittha were incorrect the defendants could very 
easily have produced their books to rebut the chittha. Similarly the 
chittha at page 317^ purports to be of the firm of Ram Sabai Salig 
Ram which carried on the family business of the defendants. It is 
proved by the evidence of Tulshi Ram, Khuda Bakhsh and Bisheshar 
that this chittha is in the hand-writing of Parmeshar Ram. Nota 
single witness has been produced on behalf of the defendants to deny 
the genuinéness of this chittha. As remarked above even Parmeshar 
Ram has not been put into the witness-box. Parmeshar Ram is still 
in the service of the defendants and is helping them in this case 
We must therefore hold that this chittha was supplied to the plaintiff 
about the time when the mortgage-deed was executed. Both these 
chitthas contain previous amounts due to creditors with their names, 
and in the absence of the account books they are in our opinion good 
evidence to show that antecedent debts did exist. The learned Sub- 


: ordinate Judge has not appreciated their importance and has not 


attached to them thé weight which they deserved. 


With these preliminary remarks we now proceed to examine the 
various items of the mortgage consideration 

[Their Lordships here discussed the evidence.] 

. 

The result of our findings is that the entire sum of Rs 38,000 
was advanced and was actually utilised towards the discharge of 
previous debts of the mortgagor. Under the circumstances it was 
wholly unnecessary for the plaintiff te go further and show that these 
previous debts were for actual necessity. After the proof of these 
debts the burden lay upon the son to show that thes, previous debts 


_ Were tainted with immogality. 
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The learned Subordinate Judge when dealing with most of these 
items has held that no necessity for these previous debts has been 
established. He has arrived at this conclusion by ridiculing the 
plaintiff'S oral evidence that almost all these debts were required 
for the purpose of the family business or the “gola”. He has 
criticised the plaintiff when he stated that he made enquiries from 
the previous creditors when he met them in the bazar and was told 
that the money had been required for the purposes of the gola and for 
payment to the customers of the defendant's business. The Sub- 
ordinate Judge has sarcastically remarked: ` 

‘The word " gola" seemed 10 have a magical charm upon the 
plaintiff and Bisheshar Lal, so that whenever anybody used to 
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say that money was required for the gola they used to be satistied |. . 


that it must have been required for the above purpose. Bisheshar 
Lal seemed moie chatmed than the: plaintiff that whereyer he 
found the debt entered in the name of the gola firm he did not 
use to enquire even as to the necessity of that item and used to 
be satisficd that the said item must have been contracted foi 
necessity. The above enquiry does not seem to be any enquity 
as to necessity. It may be any enquiry, if at all an enquiry, 
about the existence of the debt and no further.” 
The court below has entirely overlooked the patent fact that these 
` previous debts were not taken by Bishnath in his personal capacity 
but had been taken by the firm of Sheo Shankar Lal Bishnath Prasad 
or the firm of Ram Sahai Salik Ram. . The first firm was the grain 
business and the second one the family business. If Tulshi Ram or 
his munib was satisfied that the amount was required for payment of 
the debt due from either of these firms which were business firms, 
it was not necessary for him to ask for a close scrutiny of the account 
books of these firms, nor to trace how these sums were ulimately 
spent Nor does there appear to be anything strange in the state- 
ment of the plaintiff's witnesses that the amount advanced to the 
first firm was advanced for the purpose of the gola. One would 
imagine that prima facie that would be the purpose. We are there- 
fore whully unable tosfollow the criticiam of the learmed Subordinate 
Judge, which we suppose can be explained only on the assumption 
that in his opinion the necessity for the antecedent debts has also to 
be definitely established. We have already held that this view was 
utterly erroneous. 


In our opinion therefore unless the son can establish to our 
satisfaction that those previous debts or any one of them were 
tainted with illegality or immorality his defence must fail. 

The defendant has no doubt produced a number of respectable 
. witnesses whose evidence clear goes to show that Bishnath Prasad 
soon after attaining majority entered upon a reckless and extravagant 
career not unattended by immoral pursuits. The learned Subordmate 
Judge has clearly found this point in favour, of the defendant and 
we have no hesitation in accepting that finding. It may therefore 
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be taken that there is a proof of the general immoral character of 
Bishnath Prasad about the time when this mortgage-deed was 
executed or even about the time when these previous antecedent 
debts were incurred. The learned Subordinate Judge'has quoted 
extensively from the judgment of this High Court in Maharaj 
Singh v Rafa Bahwant Singh (°) and has tried to draw an 
analogy from the similarity of certain circumstances. His inference 
is that these debts must have been contracted for immoral purposes. 
The learned Subordinate judge's view seema to be that it is not 
necessary for the son to connectthe immorality with the debt but 
that proof of the general immoral habits of the defendant Bishnath 
Prasad at the time the debts were advanced would be sufficient to 
justify the court in presuming that the debt were ao tainted. - 


We think that we sbould once and for all refute this contention. 
In the case of Sri Narain v. Ragkwban: Rai (*) the Sub 


' ordinate Judge had presumed the taint of immorality from the 


general evidence produced The High Court of Allahabad held 
that no inference could be drawn that the debts were’ connected 
with the immoral pursuits of the mortgagor unless there was 
definite evidence to prove the connection. Their Lordships of the 
Privy Council entirely agreed with the High Court that the general 
charge of immorality was wholly insufficient and that the connection 
between the immorality and the debt must be proved. This view 
has been followed in numerous cases. We may only mention 
Babu Singh v. Bihari Lal (*), Ram Asre v. Mukammad Abdul 
Hasan Khan (*) and Dhunpallia y. Kuppa Venkatakrishnayya (°) 


If this were not the correct law the position of mortgagees would 
become wholly insecure and intolerable. Even the payments of 
antecedent debts would be nullified by a proof that the father was 
an immoral person. Oral evidence showing the private character of 
the father which might not have been in any way connected with 
the antecedent debts should be easily procured. It therefore seems 
to be a wholesome’ principle to insist on the son connecting the debt 
with the immorality before ,hé:can vitiate the debt 

Direct evidence to connect the immorality of Bishnath with the 
debts is lacking or is at any rate unsatisfactory. Similarly direct 


- evidence to bring home to Tulshi Ram the knowledge that the 


antecedent debts had been incurred for family purposes is also not 
forthcoming. f 


The learned Subordinate Judge, however, has relied on tertain 
circumstantial evidence to justify the inference that the previous 
debts must have been connected with immorality. His view may 

(1) [1905] 3 A. L. J. Be, 274. 

(2) [r912) 17 C. W. N., 124. 

(3) [1908] I. L. R., 30 AlN., 156. 

(4) [191g] 30 Ind. Cas., 216. 

(5) [r919] 36 M. L. Ju 196—58 Ind. Cas., 797. " 
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« 
be summarised as follows :—Bishnath had no ancestral debts to dis- 
charge. The entire indebtedness of Bishnath came into existence 
within three years before the mortgagedeed. He had sufficient 
income from his zemindari property to maintain himself decently. 
His commission agency business was not of a kind in which there 
could possibly be any Joss. Bishnath was undoubtedly leading an 
extravagant and licentious life and was squandering money. Tulshi 
Ram was managing the defendant’s estate till Sambat 1975 and 
must therefore have been fully aware of the immoral life of the 
defendant. From these circumstances he has thought that “ the 
only inference which anyone can derive from the above evidence is 
that the loan must have been contracted for immoral purpose and 
the mortgage was executed to pay such debts". As regards the 
enquiry on bebalf of the plaintiff his conclusion was that a mere 
enquiry from the prior creditors and their generaf statement that 


the money bad been advanced for the purposes of the gola büsincss - 


- were inadequate. 


The defendant's case is that there were no ancestral debts to be 
discharged when Bishnath attained majority. On the other hand, 
Tulshi Ram has stated that after the death of Sheo Shankar Ram 
when he checked the papers he found that about Rs 28,000 or 
29,000 were due by Sheo Shankar Ram, and he accordingly told 
his widow about it. He also advised her that if she had the money 
she should pay up the debts, but she replied that she had no cash. 
Tulshi Ram also stated that the shop at Calcutta which had suffered 
a loss of Rs. 12,000 was subsequently closed down. The defend- 
ant's version is supported only by oral evidence. We think that in 
a matter of this kind it is unsafe to rely on the oral testimony of 
either side. The only conclusive way of finding it whether there 
was any large indebtedness at the death of Sheo Shankar Ram 
would have been an examination of the defendant's account books 
which,as we have held above, have been deliberately withheld by 
the latter. The mere fact that balances were struck and accounts 
on either side balanced year after year,is by no means conclusive to 
Show that there were no previous deficits carried over. Nor can 
the mere fact-that the accounts with some of the plaintiff's witnesses 
were opened within three years of the mortgage-deed necessarily 
negative the existence of any indebtedness to anybody else. We 
are accordingly unable to draw the inference which the learned 
Subordinate Judge has, in spite of the absence of the account books, 
drawn. A 

The fact that the previous debts which were paid off by money 
raised on the mortgage-deed, had all been incurred within three 
years of the deed, has been fnade the basis of the finding that the 
entire indebtedness arose within the short interval of three years. 
What has been ignored by the court below is that debts not 
evidenced by registered documents must ip moat cases be paid off 
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» 
within limitation and cannot therefore be more than three years old. 
It does not however follow that these debts themselves had not been 
incurred ın .order to pay off earlier debts with the result that the 
indebtedness was continuing for along time. Without a complete 
account of the income and expenses of the two shops it was im- 
possible to find out whether the indebtedness was of a period of 
only three years or was of alonger duration In the absence of 
such books we are not satisfied that the contesting defendant has 
made out this point. 


Much capital has been made 'out of the defence evidence that 
the income from the zemindari property and rents of shops and 
houses came to about Rs. 7,000 a year. It has been stated that 
while in receipt of this income there was no necessity for Bishnath 
to borrow any money. But this fact cuts both ways. In the course 
of four years a large sum of Rs. 28,000 must have come into the 
hands of Bishnath from these sources, as alleged by the defendant 
The defendant's witnesses have tried to exaggerate the immorality 
of Bishnath and in their estimates of the amounts spent by him on 
pleasure trips. They have not kept items of extravagance distinct 
from items spent on immoral or illegal purposes Indeed there is 
no satisfactory evidence to convince us that in the course of four 
years Bishnath spent in licentious and immoral pursuits anything 
like Rs. 28,000. All the money which he squandered away in.such 
pursuits might well have been a part of the zemindari income and 
might have had nothing to do with the antecedent debts which were 
paid off. The existence of this independent income shows the danger 
of jumping to the conclusion that all the antecedent debts must have 
been required for immoral purposes. ` 

The Subordinate Judge’s conclusion that there would poasibly 
never have been any loss in the defendant's gola business is also a 
startling conclusion. Itis true that on paper a commission agent 
cannot suffer any loss. As he is entitled to his commission on every 
transaction and the loss, if any; „falls either on the seller on the pur- 
chaser. But there is no buginess which in certain contingencies may 
not result in loss Customers may fail to pay the amounts due from 
them, or the costs of the establishment may in certain periods be 
higher than the profits made. There. may also be other cases due to 
mismanagement or misappropriation by subordinates. All these can 
easily contribute towards loss. In the absence of the account books 


„of the “gola” business we are not prepared to assume, gs the 


Subordinate Judge has dene, that there could not possibly have been 
any loss in this business or that no money could possibly have been 
required for this business. As pointed out by us above, the pre- 
vious debts were all advanced to thé two firma and not to Bishnath 
personally. It is the account books alone which could have shown 
how.those sums were dealt with by the shops. 


No doubt Bishnath'swas for some time leading a reckless life of 
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extravagance and immorality. But that by itself is not sufficient - 


unless some connection between the previous debts and the im- 
morality i is established by evidence. 


We are not prepared to agree with the learned Subordmate 
Judge that Tulshi Ram was managing the defendant's estate at least 
till Sambat 1975. That he looked after the estate during Bishnath’s 
minority, is well established ; and that his connection continued for 
some time after can also not be disputed. Tulshi Ram himself 
admitted that he was looking after the busineas up to 1965 Sambat 
and that his looking after the business was somewhat relaxed after 
that year. As regards the period ending with S. 1974 or 1975 
Tulshi Ram admitted only this much that if he was ever asked for 
his opinion by Bishnath Prasad he used to give it, If the defend- 
ants had produced the account books of their shops and it had 
appeared that account books up to 1974 S. contained entries in the 
handwriting of Tulshi Ram, his management might have» been 
proved. Those account books however have been suppressed by 


the defendants. With the exception of a number of letters with. 


which we shall deal presently there are no documents showing that 
Tulshi Ram was managing the business up to 1974 or 1975 S. If he 
acted as manager it is inconceivable that numerous documents of a 
large variety showing his intimate connection with the business 

~ should not be forthcoming. In the account books of the previous 
creditors summoned by the plaintiff the name of Tulshi Ram ne- 
where appears though the names of gumashtas’ of Bishnath are 
mentioned here and there. The oral evidence of the defendants on 
this point is not convincing and cannot be accepted as proving that 

-Tulshi Ram remained the manager of the defendants’ shops till 1974 
or 1975 S. To say that Tulshi Ram as an elder was asked to give 
advice and that he gave it occasionally is one thing, but to say that 
Tulshi Ram had the control of Bishnath’s business and watched 
where the money went is quite another. We are prepared to assume 
that Tulshi Ram must have been aware in a general way of the kind 
of life which Bishnath was leading and he might even have had a 
suspicion that Bishnath was squandering away mqney in immoral 
persuits, but that does not justify us in holding that Tulahi Ram 
was aware that any particular previous debt was actually borrowed 
for ‘immoral purposes or that it was so utilised. 

A large number of letters up to 1970 S. have been printed by 
the defendants. These letters undoubtedly show Tulshi Ram’s 
conrféction with the affairs of Bishnath and also show that he was 
being consulted on various occasions. Buf'even they do not prove 
that he was actually managing the defendants’ business With the 
exception of Exbibit A-2cc., a, disputed document, there isa gap 
and an absence of any letter till 1974 S. At least no letter of Tulshi 
Ram had been printed or brought to our notice. 

Much reliance has been placed on exhibit A-2 CC. If this were 
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genuine ıt would certainly prove an admission of Tulshi Ram that 
about.Rs. 50,000 had been borrowed from makajans and squandered 
away by Bishnath along with his friends in evil pursuits and that a 
considerable part of it was spent in Calcutta. The genuineness of 
this letter however was denied by the plaintiff. In cross-examina- 
tion one line of it was shown to Tulshi Ram which he admitted 
to be in his handwriting. Later he again stoutly challenged its 
genuineness. Besides this partial admission of Tulshi Ram the 
only otber evidence is that of the defendant's witness, Sukha Ram, 
who is his relation and by no means independent and reliable, and 
that of Gopi Ram who has had civil litigation with Tulshi Ram. 
The plaintiff examined two handwriting experts, Charles Hardless 
Junior and Charles Hardless Senior, according to whose written 
opinion and evidence in court the letter is not genuine and is not 
in the handwriting of Tulshi Ram. Their reasons are that Exhibit 
A-2 CC appears to have been written slowly and carefully, with pen 
pauses and pen lifts, it has more uniformity of arrangement and a 
rather careful observance of the top horizontal line showing studied 
writing: There is uniform shading evidence of the characters 
being drawn instead of being written The characters have blunt 
ends which are often a proof of forgery. There isa tendency to 
cramp the letters. The horizontal strokes are different from the 
admitted handwriting. It shows a different movement, has a vertical 
tendency, and has an irregular right margin and an ascending 
alignment, whicheare not to be found in the admitted handwritings. 
We have tried to compare this Exhibit with the others and are 
unable to say definitely whether it is genuine or not. After giving 
the point our best consideration we have come to the conclusion that 
it would be unsafe to accept it as genuine. The last letter printed 
Exhibit A-2 U, dated the 12th of April, 1917, was subsequent to the 


. execution of the mortgage-deed and only shows that Tulshi Ram's 


advice was being asked for. Had Tulshi Ram been himself manag- 
ing the business, Bishnath’s letters would have been couched in 
different language 


When we finj that Tulshi Ram was not actually the manager . 
of Bishnath's business at the time when the previous debts were 
incurred, we must hold that it was not incumbent on: Tulshi Ram 
to find out more than that these previous debts were advanced to 
the defendant's shops. Even if he bad a suspicion that after having 
been taken for the shops part of the amount might subsequently 
have been spent on some improper objects, he would not be unjuati- 
fied in advancing money» to discharge such debts. There is no 
evidence on the record to bring home to the previous creditors a 
knowledge of the immorality of Bishnath or its connection with their 


' debts. If such prior creditors had irfstituted suits to recover the 


amount due to them it would have been impossible for the minor 
defendant to evade his liability. Those debts were therefore just 
debts which were binging on Bishnath and could be realised out 
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of the family property. Tulshi Ram, in our opinion, was justified , 


in advancing money for the discharge of such debts. We have 
remarked that it is fully established that the whole consideration of 
Rs. 38,000 was in fact paid by Tulshi Ram. We find it difficult to 
believe that -the latter would haye advanced sucha large sum of 
money out of his own pocket if he had known with certainty that 
the previous debts which were going to be discharged were all 
directly tainted with immorality and were such as could not have 
been recovered by the creditors. It would have meant taking a risk 
which would not be undertaken by a man of ordinary intelligence 
and prudence. We therefore feel it impossible to uphold the decree 
of the court below. 


We accordingly allow this appeal and setting aside the decree 
of the court below decree the plaintiff's suit with costs in both 
courts. It is to be noted that 17 bighas 17 biswas dnd 15 dhurs of 
fixed-rate tenancy belonging to the defendant Sahadeo Rai in fnaùza 
Jagdishpur, which has been found by-the court below not to have 
been mortgaged, will not be liable to be sold in execution of this 
decree. In preparing the decree the usual 6 months for payment 
should be fixed. 


JAGAT SINGH AND OTHERS (Plaintiffs) 
i UE SMS - 
JAI NARAIN AND OTHERS (Defendants).* - 


Transfer of Property Act (IV of 1882), section 99——Sale held in contraven- 
tion of provisions confirmed—Code of Civil Procedure (Act V of 1908), 
Order 34, rule 14— Equity of redemption, when extinguished-—Auction- 
purchaser, right of Mortgage, suit for redemption by sons and grand- 
sons of mortgagors. 

BS and TS executed a mortgage-deed in favour of DD on the 
20th April, 1877. Under the terms of the mortgage two villages 
A and P were mortgaged with possession and*a half shme in 
village D was hypothecated by way of security for payment of the 
mortgage money at the time of redemption should the value of 
the two villages prove jnsufficient to pay the debt. The mortgagee 
having taken possession and obtained a lien by way of a simple 
mortgage over the third village leased the two villages 2 and P 
to the mortgagors four days later, on the 24th April, 1877, and on 

e same date the mortgagors hypothecated the two villages and a 
half share in village D as security tor payment of lease money. 
The lessees (morigagors) having made default in payment of the 
lease money were ejected on the 15th May, 1879 by DD who, after 
taking possession of the two villages, instituted a suit to enforce 
the simple mortgage of 24th April, 1877 on the roth June, 1880 
for recovery of the arrears of lease money. The suit was decreed 

* F. A. No. 161 of 19249 


is) 


Appeal allowed. 


CIVIL 


1927 


TULSHI 
RAM 
9». 
BISHNATH 
PRASAD 


Lindsay, J. 


CIYIL 


1917 


Marc, 15 





MEARS, C J, 
DALAL, J. 


CIVIL 


1927 
JAGAT 
SINGH 


vs. 
JAI NARAIN. 


A 


Dalal, J. 


PES 


766 . HIGH COURT [A. L. J. R. 
and the property was put up to auction and purchased by DD 
* himself under a sale ceitificate dated 22nd November, 1881. 


In a suit for redemption of the eailier mortgage dated aoth April, 
1877 by the sons and grandsons of the mortgagors, Ae/d, that the 
sale of the 22nd November, 188: duly confirmed by the court 
` executing the decree the mortgagors’ right in the equity of 
redemption was extinguished and it was the equity of redemption 
owned by the mortgagors which was sold at auction and after the 
sale it no longer remained their property. Held, further, that in 
- 188: when the sale took place the principie of equity enunciated 
by their Lordships of the Privy Council in KAasrafwa/ v. Daim, 
-32 I. A., 23 (P. C), was applicable and not a prohibition ‘ag laid 
down in section gg of the Transfer of Property Act and that even 
if the principle of the provisions of that section applied in terms to 
the sale, the equity of -redemption in the auctioned property will 
not be s&ved to the mortgagors after the sale was confirmed 
Lal Bahadur v. Abharan Singh, I. L. R., 37 All., 165, Serdar 
Singh v. Ratan Lal, I. L. R, 36 All, 516, Aata Din v. 
Kasodhan, I. L. R., 13 All, 432 and Parmanand v. Daulat Rai, 
I. L. R., a4 All, 549, referred fo. 
First APPEAL from a decree -of BABU GAURI PRASAD, Sub- 
ordinate Judge of Pilibhit. 
Str Tej Bahadur Sapru and P. N. Sapru, for the appellants. 
Surendro Nath Sen, Uma Shankar Bajpai and Binod Behari 
Lal, for the respondents. 
The judgment of the Court waa delivered by , n 
DALAL, J— This is an appeal by the plaintiffs from the dis- 
missal of their suit for redemption of a mortgage. They are the 
sons and grandsons of Bahadur Singh and Tundi Singh who executed 
the mortgage in suit on 20th April, 1877 in favour of Damodar Das 
for a sum of Rs. 22,000. Under the mortgage two villages, Ram- 
nagar Jagatpur and Pasgawan, were mortgaged with possession, and 
half share in village Deothan was hypothecated by way of security 
for payment of the mortgage money at the time of redemption should 
the value of the two villages mortgaged with possession prove insuf- 
ficient to pay the debt. The rate of interest, and the collection 
charges were fixed by agreement between the parties. The result 
of the transfer was that Damodar Das took possession as mortgagee 
of the two villages, and obtained a lien by way of a simple mortgage 
over the third village. Four days later, on 24th April, 1877, the 
mortgagee leased the two villages Ramnagar Jagatpur and Pasgawan 
to the mortgagors, and om the same day the mortgagors hypothecated 


'the two villages and half share in village Deothan as security for 


payment of the lease money agreed to be paid under the lease of the 

same date. A charge was created in clause (6) in the following 
words : . . 

“In security of the lease money we hypothecate the ao-biswa 

share in each of the villages Ramnagar Jagatpur and Pasgawan 


voL xxv] ’ HIGH COURT . -~ 767 


named above, and the ro biswa share in mauza Deothan in 


addition to the charge of the mortgage money due under the - 


mortgage deed dated the 2oth April, 1877.” 

As usually happens in these cases, the mortgagors behaved as if 
nothing had happened, went on pocketing the profits of the villages 
and paid nothing to the mortgagee-lessor. The result was that under 
clause (2) of the lease Bahadur Singh and Tundi Singh were ejected 
from the two villages on 15th May, 1879. After taking possession 
of the two villages, Damodar Das instituted a suit to enforce the 
simple mortgage of 24th April, 1877 against the three villages on 
roth June, 1880 for recovery of the amount of arrears of lease money. 
The prayer in that suit was that a money decree may be passed, and 
in case of default of payment the property subsequently hypothecated, 
that is, the three villages, may, subject to the prior hypothecation 
lien created under the mortgage-deed of 20th April, 1877, he sold 
by auction. The claim, was admitted, and Damodar Das obtained a 
judgment and decree in terms of his prayer in the plaint. The 
property was put up to auction and purchased by Damodar Das 
himself in satisfaction of the decree The terms of the sale certificate 
are ;— 

‘The entire 20 biswas in the village Ramnagar Jagatpur and 
the entire 20 biswas in the village Pasgawan as well as ro biswas 
in the village Deothan wete purchased by Damodar Das for 
Rs. 10,400 with proclamation fhat Rs. 42,000, the prior mortgage 
money, was due to the decree-holder in this suit and that a suit 
was brought by Carew and Company to the effect that the judg- 
ment-debtors had sold the jungle..in village Deothan..and that 
a claim was brought by Musammat Rupni, daughter of Jagat 
Singh, a minor, to the effect that the property advertised for sale 
was ancestral, and the judgment-debtors had speut the money 
for unlawful purposes, and that Rs. 1,000 were in arrears in 
village Deothan." 

This isa clear parration of the disabilities alleged to attach to the 
property and what would or might affect the property in the hands 
of the auction-purchaser. : 


In the lower court the argument was that the property did not 
pass to Damodar Das because the sons of the mortgagors were not 
parties to the decree. It ig obvious that to render a sale ineffectual 
on that ground it was necessary for the plaintiffs to prove that the 
debts were contracted for immoral purposes. "They admittedly failed 
to lead evidence in the matter. 

In this court, however, all other grounds of appeal were aban- 
doned and the plaintiff-appellants’ learned counsel, Dr. Sapru, 
confined himself to only one argument that the sale certificate did 
not transfer the equity of redemption to Damodar Das because the 
usufructuary mortgage was saved and therefore the plaintiffs still 
had an existing right, for the redemption of the usufructuary mort- 
gage in suit  The' one question thereforé presented to us for 
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decision is whether by the sale of the 22nd of November, 1881, duly 
confirmed by the court executing the decree, the mortgagors’ right 
in the equity of redemption was extinguished or not. The learned 
counsel's argument was that the equity of redemption was preserved 
to the mortgagors. If so, the conclusion must be that nothing was 


Jal NARAIN ` sold. If the purchaser had been some person other than Damodar 





D dal, J. 


Das, he would have paid Rs. ro,400 without obtaining any rights 
in the property, because, on the one hand, he was liable to redemp- 
tion, according to the learned counsel, by the mortgagors, and, on 
the other, a usufructuary mortgagee was in physical possession of 
the property. It will be helpful to consider for a moment the situa- 
tion as it existed on 15th May, 1879 when Bahadur Singh and Tundi 
Singh were ejected from possession of the property. The rights 
of Damodar Das on that day were a charge on two villages under 
the usufructuary mortgage dated 20th April, 1877 and a subsequent 
charge on them under the simple mortgage of the z4th of Apri, 
1877. On village Deothan he had two liens, one under the usufruc- 
tuary mortgage of 20th April, 1877, and the other under the simple 
mortgage of 24th April, 1877. Thus, after preserving his rights 
under the mortgage of 20th April he was entitled to bring to sale 
the equity of redemption in all the three villages under the simple 
mortgage of 24th April. Itis well recognised now that equity of 
redemption is as much property under the Transfer of Property 
Act as actual physical immovablé property. There can be no doubt 
that what Damodar Das did was to sue ip 1880 for the sale of this 
equity of redemption, and, when a decree was passed, what was put 
up to auction was this equily of redemption. It was the equity of 
redemption owned by Bahadur Singh and Tundi which was sold at 
auction, and after the sale it no longer remained their property. 


It was argued that the sale was void by reason of the principles 
enacted subsequent to the sale in section 99 of the Transfer of Pro- 
perty Act (No. IV of 1882), which ran as follows :-— 


" When a mortgagee in execution of a decree for the satisfac- 
tion of amy claim, whether arising under the mortgage or not, 
attaches the mortgaged property, he shall not be entitled to bring 
such property to sale otherwise than by instituting a suit under 
section 67." i 

What happened in the present case, however, was that the pro- 
perty (equity of redemption) was brought to sale by instituting a 
suit similar to one under section 67 of the Transfer of Property Act 
and not otherwise. * 


Secondly, the terms of this section are much wider than the 
equitable principle applying to such a case, and therefore the prohibi- 
tion of the enactment cannot be applied in the very terms of the 
section to a sale which took place prior to 1882. The equitable 

principle is now laid down in the present Code of Civil Procedure, 
Order XXXIV, rule f4, which repealed the provisions of section 99. 
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The rule lays down : 


“ Where a mortgagee has obtained a decree for the payment of 
money in satisfaction of a claim arising under the mortgage, he 
shall not be entitled to bring the mortgaged property to sale 
Otherwise than by instituting a suit for sale in enforcement of 
the mortgage.” 

This is the equitable principle laid down by their Lordships of the 
Privy Council in KKafrajma! v. Daim (*). Possibly the attention 
of their Lordships was then not called to the wider terms of section 
99 of the Transfer of Property Act. What they'said was :— 


"But the Judge has made a decree for redemption of the 
whole estate, on the ground that the mortgagees could not acquire 
the equity of redemption directly or indirectly by purchase at a 
Court sale except by a suit biought on the mortgage, on account 
taken and time specially allowed for redemption. Their*Lord- 
ships throw no doubt on the principle, which- has been acted on 
in many cases in India, that a mortgagee cannot, by obtaining 
a woney dere for the mortgage debt and taking the equity of 
redemption in execution, relieve himself of his obligations as 
mortgagee, or deprive the mortgagor of his right to redeem on 
accounts taken, and with the other safeguards usoal in a suit 
on the mortgage." : 
We are of opinion that in 1881 when the sale took place the prin 
ciple of equity enunciated -by their Lordships was applicable and 
not a prohibition as laid down in section 99 of the Transfer of 
Property Act In addition to this, we have already given reasons 
for holding that even if the principle of the provisions of section 99 
of the Transfer of Property Act applied in terms to the sale of 1881, 
the equity of redemption’ in the auctioned property will not be 
saved to the mortgagors after the sale was confirmed. 


We have avoided, in discussing the learned counsel Dr. Sapru's 
arguments, a reference toa Full Bench ruling of this Court, La/ 
Bahadur v. Abharan Singh ("), which would bea complete answer 
tohis arguments. That ruling is in sharp conflict with an earlier 
ruling of a Divisional Bench of this Court, Sardar Singh v. Ratan 
Lal (?). It was not necessary for us to inquire whether the sale 
of 1881 was void or only voidable, because the sale was not held in 
execution of a money decree, nor in execution of a decree arising 
out of the mortgage, which is the subject of the present suit. That 
decree itself was a decree for sale on foot of a mortgage and 
obtained, as observed by their Lordships in KAatrajmal v. Daim ('), 
“on accounts taken, and with the other safeguards usual in a suit 
on the mortgage". It was a suit for sale of the equity of redemp- 
- tion by & subsequent mortgagee, a suit well recognised in these 
provinces except during the period during which the rule laid down 


1 1904] 32 I. A., 23. é 
1 1915] I. L. R., 37 All., 165. é 
3 1914] I. L. R., 36 All., 516. 
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ih the case of Mata Din v. Kasodhan (') prevailed in this Court. 
The facts of the present case are, in our opinion, similar to those 
of Parmanand v. Daulat Rat (°), with this difference that sale of 
an equity of redemption is now held to have been contemplated by 
the Transfer of Property Act. The learned Chief Justice (Sir 
John Stanley) and Mr. Justice Banerji held, in that case, that ‘the 
sale (like the one of 1881 in this case) having been the outcome of 
a suit under section 67 of the Transfer of Property Act (No. IV 
of 1882) did not offend against section 99 of the Act 
The appeal fails and is dismissed with costs. 
SS ‘Appeal dismissed. 


I) [1891] I. L. R., 33 All., 432, overruled I. L. R., 19 All., 379. 
I. L. R., 24 All., 549. 





.NAND KISHORE (Defendant) 
versus 
RAM SARUP (Plaintiff) * 


Transfer of Property Act (IV of 1882), section 36—Collection of rent by 
the defendant—Sust for recovery of— Kights and lrabtlrtus of the 
transferor and transferee— Basis for determination of. 

On 20-2-29 plaintiff purchased defendant's property which 
was sold in execution of a deciee but he did not get possession 
till sometinfe in June, 1919. Meanwhile defendant made certain 
collections on account of the Aadt of 191g. The AKAarif and 
Rabi payments were duc in a proportion of ro annas in the rupee 
on the rst December and 6 annas for the abs on the rst May 
in each year. ; : 

. Held, that the rights and liabilities between the plaintiff and the 
defendant should have been determined on the basis of the total 
Rab: rent and the number of days in the abi Season, the 
defendant being given credit for a proportion of the Aa: rent 
based on the number of days which fall within the period of his 
zx lawful possession, and the plaintiff being credited with a share 
of the adi rent based on the number of days between the date 

of his purchase and the date on which the Rabi rent fell due. 
SECOND APPEAL from a decree of BABU GANGA NATH, Addi- 
tional Subordinate Judge of Moradabad, modifying a decree of BABU 

BANWARI LAL, city Munsif. 

Narain Prasad Asthana, for the appellant. 

Peary Lal Banerji, for the respondent. ° 

The judgment of the Court was delivered by 

Boys, J.—There was a decree against the defendant, who is 
appellant here, as a result of whicM the property was put up for 
sale, and on the 20th February, 1919, the plaintiff purchased it 

He did not get possession till sometime in June, 1919. The defend. - 

ant made certain collections on account of the Radi of 1919. The 

`~ * 8. A, No. 1294 of 1934 B 
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plaintiff, therefore, was entitled to be recouped something by the 
defendant, and the only difficulty that has arisen in this case has 
been on what basis he was entitled to recover. 


The plaintiff having purchased the property on the 20th 'Feb- 
ruary, 1919, and the Radi rent falling due on the 1st May, 1919, by 
section 36 of the Transfer of Property Act " all rent upon the transfer 
of the interest of the person entitled to receive such rent shall be de- 
emed, as between the transferor and transferee, to accrue due from 
day to day and to be apportionable accordingly, but to be payable on 
the days appointed for the payment thereof ". The Kharif and Rabi 
payments were due in a proportion of 10 annas in the rupee on the 
Ist December and 6 annas for the Aaót on the rst May in each 
year. The amount then the plaintiff would be entitled to receive 
would vary according as the divisible unit be taken to be the whole 
rent for the whole year or the Rabi portion of the rert for the Rabi 
season of the year. The case first came before a Single Judge of 
this Court, who, the point being arguable and without authority upon 
it, referred it toa Division Bench, asit was a case which must 


arise again frequently in the future and govern important interests. ` 


The question has been argued afresh before us, and we are still 
without the assistance of any authority upon the point We have, 
therefore, merely to determine which, in view of section 36 and the 
general circumstances of such a case, is the most appropriate method 
of dividing the rights and liabilities 


It is at the outset clear that there isa sharp and easily deter- 
mined demarcation between the proportions of rent paid for the 
various seasons, at any rate in the present case About this there 
can be no dispute. The rent was divisible into 10 annas and 6 
annas, and no tenant could claim that his payment of the 10 annas 
should be postponed until such period as the whole 16 annas might 
be due. 

Similarly, the periods of the year into the Kkarif and Rabi 
seasons are sharply demarcated by the fixed dates on which payments 
for these respective seasons are to be made. There is, therefore, 
nd difficulty whatéver in determining the rights 4nd liabilities on 
the basis of the Raki season and the Rači rent. 


If, on the 30th of November or the 1st of December, a tenant 
had paid up his full ro annas for the Kharif, what could be the 
rent which was gradually accumulating against him from day to day? 
It can surely only be the daily proportion of the Rads rent. This 
1s exactly the term which is used in section 36 of the Transfer of 
Property Act, which lays down as the basis the rent daily accruing 


That this is the correct view finds support if the question is 
regarded from another aspect which we may illustrate by an ex- 
ample If the rent accruing from day to day is to be held to be 
the daily proportion of the total annual rent, and the total annua 
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rent is Rs. 160, the rent accruing from day to day is Rs. 160-365. 
The KAarif season (May to November) is 214 days, and on the 
annual basis the rent accrued during the Xkarif period would be 
Ra. 160-365 X 214, approximately Rs. 94, but the tenant has a defin- 
ed liability to pay ten annas of the total, £e, Rs. 100. Similarly, 
on an annual basis the Aa; liability would be approximately Rs. 66, 
while on his contract the Rači liability would be Rs. 60. 


We are of opinion, therefore, that the rights and liabilities be- 
tween the plaintiff and the defendant, the transferee and the trans- 
feror, should have been determined on the basis of the total Rabi 
rent and the number of days in the Aaór season, the defendant 
being given credit for a proportion of the Radi rent based on the 
number of days which fall within the period of his lawful possession, 
and the plaintiff. being credited with a share of the Rabi rent based 
on the numbereof days between the date of bis purchase and the 
date on which the Rabi rent fell due. In order to avoid a remand 
or remitting an issue in the case, we have discussed with- counsel 
for the appellant and for the respondent the figures, and it is agreed 


` that, on the basis already determined by thia judgment, the defend- 


ant must be held entitled to Rs. 228 of the Rads rent Rs. 404. 
The amount of the collections which the defendant had made on 
account of Rabi prior to the date when the Radi rent really became 
payable is Rs. 371. The plaintiff is, therefore, entitled to have 
from the defendant a sum of Rs. 143, plus interest from.the date 
of his purchase fo the date of realisation from the defendant Allow- 
ing the appeal and setting aside the' decrees of the lower courts 
we decree accordingly. The appellant will have his costs as already 
decreed in the trial court and the lower appellate court, and the 
defendantappellant here will have his costs of the appeal 


Appeal allowed. 


MUNNI LAL (Defendant) 
A VETSHS 
PHOLA. (Plaintiff). 


Hindu Law—Partition between sons—Mother’s share—Nature of estate— 
Morigage by sons of mother’s share during pendency of partition pro- 
ceedings— When not binding on the mother. 


Where during the pendency of partition proceedings between 
the sons of the plaintiff (a Hindu widow), the defendant 
obtained a mortgage from the sons of certain property and 
eventually by an osder of the revenue court, the partition was 
completed and the widow got as her share the property mort- 
gaged, eld, that the order of the revenue court operated as a 
decree of a civil court and was bipding ona transferee pendente lite. 

Held, further, that the estate taken by the widow was not a 
limited estate with a vested remainder in the sons but a Hindu 

* F. A. No. 234 of 1924 
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widow’s estate which would go to the line of her husband on her 
death and therefore a dectee passed on foot of the mortgage 
was not biuding on her. Dedi Mangal Prasad Singh v. Mahadeo 
Prasad Singh, Y. L. R., 34 All, 234 (P. C.), followed. 

A mother at the time of the partition has no share as a co- 
parcener, She is only entitled to maintenance and il a share is 
given to her on partition, it is given to her by way of provision 
for her maintenance, and when the necessity for maintenance 
ceases, the property will revert to the estate from which it was 
taken. 


First APPEAL fiom a decree of MAULVI MIRZA NADIR 
Husain, Second Additional Subordinate Judge of Aligarh. 


Shiam Krishna Dar, for the appellant. 
Panna Lal, for the respondents 


The judgment of the Court was delivered by E 
SULAIMAN, J —This is a defendants’ appeal arising out ofa 


suit for recovery of possession of property by avoidance of a mort- . 


gage-deed executed by the plaintiff's sons, and a decree passed 
thereon and the consequent purchase followed by mutation of names 
in favour of the mortgagee. The plaintiff's case, as set forth in 
the plaint, was that the original owner of this property was Paras 
Ram, who under an oral will had bequeathed a one-third share in 
the estate to his wife, Musammat Phula; that her name bas remained 
entered -as heir; that subsequently there was a private partition 
between the sons in 1905 under which she got her property 
separated; that this has been followed by partition proceedings in 
the revenue court under which a separate makal was constituted ; 
that in spite of all these facts the defendant No. 1 took a mortgage 
from her sons Udai Ram and Ram Chander of the plaintiff's share, 
which was in no way binding on her. The contesting defendant 
denied that there was any bequest in favour of the widow or that 
she had got any property on partition. He pleaded that her name 
was entered in the revenue papers for the sake of her consolation 
and she had no proprietary interest. The learned Subordinate Judge 
has come to the conclusion that the will set up by the plaintiff was 
proved and she entered into possession under the directions of her 
deceased husband. He has further held that there was a private 
partition between the said sons at which she got a definite share, 
and lastly he held that the revenue court proceedings were a bar 
to the defence. He has decreed the plaintiff's claim for proprietary 
possession of the property. ] ; 

We are not satisfied that the finding of* the learned Subordinate 
Judge as regards the oral will should be accepted. It is said that 
five or six days before his death, Paras Ram had made an oral will 
directing that his two sons and his widow should bave equal shares 
in his estate. The only evidence in support of it is the statement 
of a witness, Dip Chand, who is a servant of the plaintiff and gets 
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about Rs. 80 a year from the plaintiff's family. He is also a 
sarbarahkar of the plaintiff and makes collections on her behalf 
and it looks likely that he is the gatrohar in this case The solitary 
statement of thiso witness cannot be accepted, especially as, accord- 
ing to his own statement, he must have been only about 14 years 
of age when this oral will was made. Itis impossible to believe 
that he would recollect all the particulars after such a long time. 
No mention of any oral will was apparently made in the partition 
proceedings in 1905 and 1909, and we cannot find any trace of any 
assertion of it earlier than this litigation. We must, therefore, 
reject this oral evidence entirely and hold that the plaintiff has 
failed to prove that there was any such will. We may note that 
the plaintiff herself, who would have been the best witness in the 
case, has not chosen to go into the witness-box. 


Even if the will aet up by the plaintiff were to be accepted, it 
would obviously be invalid, inasmuch as it is not disputed that the 
property was a joint family property and at the time when he is said 
to have made the will, his two sons were minors. He, therefore, 
had no power to make a will with regard to such joint property 
when there were minora 

It is also clear that the statement af the plaintiff's witness, even 
when put atits highest, does not amount to giving to the widow 
an absolute estate. 


On the other hand, the finding of the learned Subordinate Judge 
that there was a partition among the sons and that the widow gota 
share of her own, must be accepted This finding is not based on 
the oral testimony of two witnesses, Dip Chand and Bhup Singh, 
but is corroborated by plenty of documentary evidence. The name 
of the lady has continued in the revenue papers fora long time 
and her assertion of a separate proprietory interest in the property 
over which her name is recorded, has been accepted twice by the 
revenue court. In 1907, when an application for partition by another 
person was made, she also applied that her share should be 
separated. Udai’Ram, one of the sons, objected on the ground that 
she had no proprietary interest in the property atal. The revenue 
court by an order overruled this objection and decided that she had 
proprietary interest. This partition, however, did not come off as, 


-for some reason or another, the application for partition was either 


not pressed or was struck off. Subsequently in 1909 an application 
for partition was made by Musammat Phula herself, which also was 
objected to by Udai Ram. In spite of the objection the paftition 
court directed that the partition should be completed and five 
separate wa/ia/s have been constituted It was during the pendency 
of these partition proceedings that the main contesting defendant 
obtained the mortgage in dispute. We are, therefore, of opinion 
that it is not possible for the contesting defendant to contend that 
the plaintiff does not possess any proprietary interest at all. The 
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order of the Tevenue court operates as a decree of a civil court and 
is binding on a transferee pendente lite. 


It is conceded by, the learned vakil for the appellants that if the 
widow got the property on partition she would haye a Hindu widow’s 


estate which would go to the line of her husband on her death. - 


This view is confirmed by a judgment of their Lordships of tbe 
Privy Council in Debt Mangal Prasad Singh v. Mahadeo Prasad 
Singh (). On the finding that the widow got’ the property on 
private partition, the appeal must stand dismissed. 


We may, however, mention that the argument ofthe learned 
vakil for the appellants that in case she had obtained this property 
in lieu of maintenance, there would be a limited estate with a vested 
remainder, cannot be accepted. As observed by their Lordships of 

the Privy Council in the case referred to above, a*mother at the 
. time of the partition has no share as a co-parcener. She i$ only 
: entitled to maintenance and if a share is given to her on partition, 
itis given to her by way of provision for her maintenance, and 
when the necessity for maintenance ceases, the property will revert 
to the estate from which it was taken. It seems to us that the 
principle underlying the two cases is the same, and it is impossible 
to hold that the widow has got a limited estate with a remainder 
in the sons. The appeal is accordingly dismissed with costs. 


Appeal dismissed. 
(1) [1911-12] I. L. R., 34 AH., 234 





NARSINGH DAS (P/aimiff) . 
VT SS 
GOKUL PRASAD ‘AND ANOTHER (Defendants) .* 


Evidence Act (1 of 1872), section 33— Deposition of witness who dies before 
cross-examination 15 over—4madsussibility of. 

Under section 33 of the Evidence Act an incomplete deposition 
of a witness who dies before the cross-examination is over is 
inadmissible. Coomar Sattya Sankar Ghosal v Rance Golapmonee 
Debee, 5 C. W.N., aao, followed. 

FIRST APPEAL from a decree of MAULVI FARID UD-DIN AHMAD 
KHAN, Subordinate Judge ef Allahabad. 

B. E. O Conor, for the appellant. 

Surendro Nath Sex, Durga Charan Banerji, Peary La! Banerji 
and Marain Prasad Asthana, for the respondents. 

The judgment of the Court was delivered by 

Mzans, C. J.— This was a suit originally instituted to recover 
the value of ornaments alleged to be worth Rs. 5,993 and to recover 
Rs. 5007 which was alleged to have been taken out of Court by 
the defendants, on the ground that they were accountable in both 
these reapects to the plaintiff. 
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The learned Subordinate Judge dismissed the suit and when 
this matter came up in argument in First Appeal, sit became so 
apparent that complete justice could not be done’ between the par- 
ties if the claim was limited in the manner in which the plaintiff 


' by his plaint had limited it We therefore sent the matter down to 


the lower court to consider particularly the state.of account in res- 
pect of certain zamindari property. It was^alleged thata lady, 
Musammat Chandrawal, the mother of Narsingh; Das, owned 
zamindari property, and that for a period of some eight years, from 
1908 to 1916, that zamindari property had been managed, by the 
defendants. The findings have been returned to us, and in this 
Court even wider arguments have taken place on both sides, and in 
the result we have had, upon very scanty material, to go into the 
whole of the transactions between these parties to arrive at the best 
and fairest decision we can. Fl 
The first difficulty that we have been met with 13 this. ‘On the | 
I5th of February, 1922 Musammat Chandrawal was examined on 
commission and had on that day concluded her examination- -in-chief 
and had been under cross-examination for a considerable period. 
Her cross-examination, we are told, occupied some. seven pages of 
print By that time g o'clock in the evening had arrived, and not 
unnaturally the parties wished to separate. Musammat Chandrawal 
was not well at that moment. There arose a discusaion as to when 
next her cross-examination should be continued, and whilst the 
pleader for Narsingh Das was willing for the lady. to be examined on 
the next or any of three or four subsequent days, the pleader for 
the defendants had other engagements and the matter was left open. ` 
In that state of affairs -Musammat Chandrawal died on the i9th of 


-. February, 1922—it is said she died of plague. The plaintiff naturally 
wished that evidence to be used in the lower court and here. It 


was excluded in the lower court and we have been obliged to exclude 
it here, being guided by thedecision which isreported in Coomar Sattya 
Sankar Ghosal v. Ranse Golapmones Debes ()) and on à consideration 
of the terms of. section 33 of the Evidence Act, and we have had to’ 
decide that the'evidence cannot be received because the evidence was 
notconcluded. That is to say, although her examination-in-chief was 
concluded, it was open to the defendants to argue that a subsequent 
cross-examination would have destroyefl to a great extent the effect 
of the evidence-in-chief, and therefore one could not take an incom- 
plete deposition of the lady and pay any attention to it. We have 
no doubt that thé argument put forward by the defendants wasa good 
argument, and we did decide to exclude her incomplete statement, 
and it has not been presented to us. 
* * * . * * * 

We therefore reverse the decision of the learned Subordinate 
Judge and give to each side proportionate costs according to success 
and failure in all courts. 


(1) ° [1995] 5C. W.N., 339 (Notes). 
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SHYAM LAL AND ANOTHER (Plaintiffs) - 
5:4 Uef 5s f 
SOHAN LAL AND OTHERS (Defendanis).* 


Transfer of Property Act, sec. 52—Mortgage—Transfer pendente lite— 


Decree based on compromise, effect of—Transferor bound bythe transfer 
—Transferee pendente lite, when rights of not affected. 


T and D claimed certain properties as belonging to one TC 
against one DD who was the principal claimant on the other side. 
After a decree was passed in their favour but during the pendency 
of the appeal from that decree 7 and D mortgaged an 8 uta 
share in village U to one W. The appeal was compromised, it 
being agreed as between 7' and D and DD that certain properties 
including a half share in the mortgaged property should gosto T 
and D and that they should discharge a certain debt due to one 
MP.. Certain other properties, including the other half share in 
the 8 biswas of U were given to DD who agreed to discharge, 
among other debts, the debt due to W and neithe: 7 nor D nor 
their properties were to be liable. In a suit brought later on by 


the successors of W, on the basis of the mortgage, Ae/d, that the : 


mortgage in suit was enforceable against only these 4 éisma of 
village U Which are now held by the representatives of T and D 
and the mortgage was not enforceable against tbe 4 biswas share 
given to DD under the compromise decree. i 


Per SULAIMAN, J., LINDSAY, J., dissenting.—Sec. ga of the 
Transfer of Property Act is not intended for the protection of 
transferors ina pending litigation and so far as they themselves 
are concerned they are bound by their own transfers. A pendente 
‘ste transferee is bound by the decree so far as it goes against his 
transferor but it is quite a different thing to say that such a 
transferor should be treated for all purposes as if he were a party 
to the suit. Sheo Narain v. Chunar Lal, I. L. R., 22 ALL, 243, 
Guisari Lal v. Madho Ram, I. L. R., 26 AIL, 447, Faiyas Husain 
Khan v. Prag Narain, I. L. R., 29 All., 339, Radha Madhab 
Haldar v. Monohar Mukerji, Y. L. R., 15 Cal., 756, Mots Lal v. 
Karrab-ud-dın, I. L. R., 25 Cal., 179, Bellamy v. Sabine, 1 De. G. 
and J., 566, Hukm Singh v. Zandt Lal, I. L. R., 6 All, 506 and 
Arnamalı Chettiar v. Malayandı menera, I. L. R., 29 Mad., 426, 
referred to. 

[Per LINDSAY, J.—A transferee PA ize is bound by the 
decree just as much as if he were a party to the suit and he must 
‘be bound by the whole decree and is nqt at liberty to take ad- 
vantage of one part of the decree and repudiate another part.] 

[Per MUKERJEE, J.—For the purposes of the Indian Courts 
Sec. 52 of the Transfer of Property Act contains the entire law 
on the subject of Zs pendens. As between the transferor and the 
transferee there is no question of representation. They are parties 
to a contract and are bound by the terms.] 

* F. A. No. 286 of 1924.* 
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FIRST APPEAL from a decree of PANDIT RUP Kiin AN AGHA, 
Subordinate Judge of Budaun. 


Surendro Nath Sen, B. Malik and Harnandan Prasad, for the 
appellants. 


Uma Shankar Bajpai, Surendra Nath Gupta and Skabd Saran, 
for the respondents, 

The following judgments were delivered :— 

SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
for sale on the basis of a mortgage-deed dated the 3rd August, 1911, 
executed by Tori and Duli in favour of Sheikh Wahid-ud-din for 
Rs. 1,000 at 2 per cent. per mensem compound interest. The pro- 
perty mortgaged consisted of 8 biswas out of 18 diswas 10 biswansts 
zamindari sharg in village Urena. The present plaintiffs claimed 
to be,the transferees of the mortgagee rights under a sale-deed dated 
12th May, 1913. 

It appears that in 1908 Tori and Duli had brought a suit for 
possession as reversioners against Damodar Das, defendant No. 2, 
who was in possession of the estate, alleging himself to be the adopt- 
ed son of the deceased male owner. The suit was decreed by the 
court of first instance and Damodar Das appealed to the High Court. 
While the appeal was pending, Tori and Duli executed the mortgage- 
deed of the 3rd August, 1911, which is in dispute in the present 
case. Subsequently on the 17th March, 1913 Tori and Duli on the 
one hand, and Damodar Das on the other, compromised their claims. 
It was agreed between them that Tori and Duli would take half the 
share in the property and that Damodar Das would take the other 
half. It was also provided that Damodar Das should discharge the 
debt due to Wahiduddin and that neither Tori nor Duli nor their 
property should be liable therefor. Wahiduddin, the mortgagee, was 
no party to this compromise. A decree was framed in terms of the 
said compromise. It was after this decree that Wahiduddin executed 
the sale-deed of the 12th May, 1913 in favour of the present plaintiffs, 
for a sum of Rs. 1,471. 

One common plea rajsed by all the defendants is that it was 
Damodar Das himself who took this sale-deed in 1913 demam# in the 
name of the present plaintiffs, in order to defeat his creditors and 
transferees. It was pleaded that by this arrangement Damodar Das 
has really discharged the mortgage of 1911 which under the com- 
promise decree he was bound to pay up. 

The representatives $f Tori and Duli pleaded that the victae 
being pendere lite, Wahiduddin and his representatives were bound 
by the compromise decree, and that inasmuch as that decree provid- 
ed that the share of Tori and Duli would not be liable for the mort- 
page-debt, the suit against them should be dismissed. - 

Damodar Das did not put in any written statement, but the 
position taken up by hfs representatives was that the plaintiffs not 
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being a party to the decree, could not take advantage of it, nor could 
they ignore one part of the decree and try to enforce-the other part. 
The learned Subordinate Judge has on the question of fact come to 
the conclusion that the purchase of .1913 was made by Damodar Das 
himself and the mortgage-debt has been discharged. On the ques- 
tion of law he was inclined to the view that "so far as the moiety of 
Tori and Duli is concerned, it is not absolved from liability, and so 
far as the other moiety is concerned, it is equally unaffected by the 
compromise". 

The plaintiffs have appealed from the decree and ufge that the 
whole claim should be decreed against the entire share. 

As to the question of fact whether the purchase of 1913 was a 
denami transaction, we find ourselves unable to uphold the finding of 
the court below. [His Lordship discussed the questien of fact.] 


The next question that requires consideration is whether*both 
or either of the moiety shares is liable to be sold. Mr. Bajpai on 
behalf of Ram Sarup, a transferee from Sohan Lal, son of Duli and 
a representative of Tori and Duli, has strongly urged that the 
plaintiffs being representatives of Wahid-ud-din, who was pendente 
ite transferee, are bound by the compromise decree and by all its 
terms, His contention is that a transfer peudents lite is subject 
to the terms of the decree that is eventually passed and further 
that a transferee fewdemie lite is really a representative of one of 
the parties, and as such is bound by the decree. He, therefore, 
contends that as a result of the compromise decree, the half share 
which was occupied by Tori and Duli should be exempt from all 


liability, and as directed by tbe decree the entire debt should fall” 


on the half share of Damodar Das in the house of his repiesentatives. 
Strong reliance bas been placed by him on the case of Sheo Narain 
v. Chunsi Lal (*) and the case of Gulsari Lal v. Madho Ram (*), 
and on the remarks contained in those judgments that a pendente 
lite transferee is bound by the decree and is a representative of a 
party. 

It seems to me that those remarks should be derstand in the 
light of the facts of those cases. The expressions “ subject to the 
decree” or “bound by the decree” are certainly true in one sense. 
It would, however, not be fair to substitute these expressions in 
place of the words actually used in section 52 of the Transfer of 
Property Act,in order to give ita meaning. What that section 
provides is that the property cannot be transferred or otherwise 
dealt with by any party to the suit or proceeding, so as to affect the 
rights of any other party thereto under any decree or order which 
may be made therein. What we have, therefore, to see is not 
whether the enforcement of the mortgage would in any way affect 
the rights of the mortgagors, Tori and Duli, but whether its enforce- 
ment would affect the rights of Damodar Das. As observed by 

(1) L L. R.,32 All, 243. (3) P.L. R., 26 AIL, 447, 
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their Lordships of the Privy Council in the case of Fazyas Husain 
Khan v. Prag Narain (+), the correct mode of stating the doctrine . 
of lis pendens, with which section 52 is concerned, is, as was 
observed by Cranworth, L. J. in an earlier case that “ pendente lite 
neither party to the litigation can alienate the property in dispute, 
so as to affect his opponent”. The transferor himself cannot 
complain ‘that his rights are affected by the transfer. A grantor 
cannot derogate from his own grant Section 52 is, in my opinion, 
not intended for the protection of transferors in a pending litigation. 
So far as they themselves are concerned, they are bound by their- 
own transfers. The other parties thereto require to be protected 
otherwise, in the words of Turner, L. J. quoted by their Lordships, 
“it would plainly be impossible that any action or suit could be 
brought to a successful termination if alienations pendente lite 
were, permitted to prevail". Now Damodar Das was the party 
other thaü the transferors Tori and Duli. It has to be seen whether 
the rights of Damodar Das will be affected if the mortgage is 
enforced against the half share of Tori and Duli. It seems to me 
that even if Damodar Das and his representatives be temporarily 
relieved of their liability by the enforcement of the mortgage-against 
the share of Tori and Duli, their rights are in no way injuriously 
affected thereby. Ido not think tbat a temporary relief of his 
liability is tantamount to affecting the rights of Damodar Das. If 
any part of the „mortgaged property is retained by the mortgagors 
under the decree, I see no good ground for holding that such pro- 
perty is absolved from its liability. 

The argument that the pendente lite mortgagee is a repre- 
sentative of his mortgagors and is bound by the decree, cannot be 
pushed to an extreme limit. The cases relied upon by Mr. Bajpai 
were cases where the purchaser of the property im dispute was 
allowed to raise objections in the execution department as a repre- 
sentative of all the judgment-debtors. That is quite a different 
matter. In such cases the property has devolved on the transferee . 
and he is certainly a representative of the judgment-debtor gua 


‘that property. It is also undoubtedly true that a pendente lite 


transferee is bound by the decree so far as it goes against his 
transferor, but it is quite a different thing to say that such a trans- 
feree should be treated for all purposes as if he were a party to the 
suit. Let us take an extreme case by way of illustration. A pro- 
perty is in dispute in a suit between A and B. While the suit is 
pending, A mortgages ethe property to C. Having transferrdü it, A 
enters into a compromise with B and on paying him some cash 
consideration, retains the entire property but throws the liability to 


-pay the mortgagedebt on B. Tle compromise specifically states 


that the property in the hands of A wil be free from the liability 
of the mortgage and that B will be pefsonally liable to pay the debt 


.. C. Can, in such a case, A - ‘insist on, C suing B on his personal 


(1) I. L. R., 29 AlL, 339. 
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liability ? Can such a compromise put an end to the charge which 


had been created in favour of C? A transfer pendente [ite is not 
absolutely void but is only voidable at the instance of the other 
party thereto whose rights are affected thereby. In my view, in 
such a case, the charge will remain alive. On the same principle I 
am of opinion that the mortgagees are entitled to enforce the charge 
against the half share retained by Tori and Duli which has now 
devolved on their representatives. It would be no consolation to 
the mortgagees to suggest that they may have a remedy against 
Damodar Das That remedy, as will be shown hereafter, is not open 
to them, and in any case, even if it were open, the mortgaged pro- 
perty would be reduced to half, if the compromise decree means 
that a charge was to be created on the half share of Damodar Das. 


As regards the moiety share of Damodar Das, I am, in the 
first place, very doubtful whether the plaintiffs, When their pre- 
decessor Wahiduddin was no party to the compromise decrée, can 
enforce it against Damodar Das’ representatives. No doubt in 
equity Damodar Das and his representatives are bound to pay the 
amount, but if a breach is committed. by them, the representatives 
of Toriand Duli are entitled to damages. The plaintiffs cannot be 
deemed to be a party to the compromise so as to be in a position to 
take advantage of it against the will of Damodar Das and his re- 
presentatives In the second place, I feel another difficulty in giving 
the plaintiffs a decree against this half share alsp. No doubt the 
compromise itself provided that Damodar Das would be liable for 
the amount and it may, therefore, be stated that Damodar Das’ 
rights under the decree would not be affected by the enforcement 
of the mortgage against him. It, however, seems to me that the 
plaintiffs are entitled to enforce their mortgage against the half 

` share of Tori and Duli on the only ground that they are not bound 
by the decree so far as that interest is concerned. It is by ignoring 
the provisions of the decree that they can succeed against Tori and 
Duli. At one and the same time they cannot be allowed to take 
advantage of the very decree which they ignore in that way, and to 
enforce that decree against the representatives of Damodar Das. It 
would be approbating and reprobating the compromise simultaneously, 
which cannot be tolerated I, therefore, think that the plaintiffs’ 
only remedy is against theerepresentatives of the transferors of their 
predecessor, and they cannot be allowed to proceed against Damodar 
Das’ representatives. 

Í would therefore, decree the claim fpr the entire amount due 
on the mortgage against the half share of Tori and Duli which is 
now in the possession of Ram Sarup, defendant No. 3, and would 

dismiss the claim fs żofo against Damodar Das and his repre- 

` sentatives. : 
. LINDSAY, J.— The facts are all set out in the judgment of my 
learned brother and I agree with him in finding that the court below 
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was wrong in holding that the assignment of the mortgage in suit 
was a enami transaction 


There remains the question of law, namely, the application of 
the doctrine of ¿fs pendens to the facts of the case. 


It is not disputed that the mortgage now in suit was nod 
pendente liie by Tori and Duli,on the 3rd August, 1911. The 
litigation in which Tori and Duli were arrayed against Damodar 
Das was terminated by a decree of this Court passed in terms of a 


compromise on the 17th March, 1913 (see the decree in First Appeal 


No. 168 of 1911). 


By the mortgage of the 3rd August, 1911 an 8 biswa share of 
Mauza Urena was hypothecated and this sbare was ope of the items 
directly and specifically in spit in the litigation concluded by the 
High Court decree above-mentioned. That decree. declared that a 
moiety, of this 8 diswas share was awarded to the appellant Damodat 
Das and was to remain in his possession. It was also declared that 
Damodar Das was to discharge the debts incurred in favour of 
Shafiuddin (sic) and Jammu of Sangrampur and that neither the 
plaintiffs (Tori and Duli) nor their property were to be liable there 


* for. The name Shafiuddin in this decree is a mistake for Wahid-ud- 


din. The other balf of this share and several other items of pro- 
perty were by the decree awarded to the respondents Tori and Duli 
subject to their discharging a debt owing to Mathura Prasad of 
Pilibhit It was declared that neither Damodar Das nor his property 
were to be liable fpr this latter debt. : 


It cannot, I think, be seriously argued that if Wahid-ud-din the 


_ mortgagee had been a party to this litigation he would have been 


bound by the decree and could only enforce his mortgage against 
the moiety of the 8 diswas awarded by the decree to Damodar Das 
He was not, however, a party. On the other hand he was a trans- 
feree pendente liie and there is, I think, ample authority for the 
proposition that such a transferee is a8 much bound by the decree 


. passed m the /£s as if he had been an actual party to it. 


- . Mg learned brother has quoted one of the observations made by 
Lord Cranworth in the well-known case of Bellamy v. Sabine (+). 


- *I should like to supplement this by a further quotation from the 
* same iens It is as folloows :— 


"Where a litigation is pending between a plaintiff and a 
defendant as to the right to a paiticular estate, the necesSities 
_ of mankind require tĦat the decision of the Court in the suit shall 
be binding not only on the litigant parties but also on those who 
derive title under them by alienations made pending the suit, 
whether such alienee had or h&d not notice of the pending 
proceedings. If this were not so, there could be no certainty 
that the litigation would ever come to an end", 
(1) 1 De. G. & J., 566. 
. z 


^ 


os 


^ 
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It is in the sense indicated in this passage that I interpret the 
judgments of their Lordships of the Privy Council in Radha Madhab 
Haldar v. Monohar Mukerji (*),and Moti Lal v. Karrab-ud-din (°). 


In the Full Bench decision of this Court, Gulsart. Lal y. Madho 
Ram (°), the former of these two judgments was cited by Banerji, J. 
who at page 463 of the report expressed himself as follows :— 

"In Radha Madhub Haldar v. Monokar Mukerji their Lordships 
of the Privy Council held that a peison who had, during the 
pendency of a mortgagee’s suit for sale, purchased the mortgage 
property in execution of a simple decree for money was bound by 
the proceedings and the decree in the suit”. 

A still earlier decision of this Court, Hukm Singh v Zanki 
Lal (*),laid down that a purchaser pendente lite being bound by 
the decree against the persons through whom he thimed could not 
be permitted to go behind the decree so as to sbow that there was 
an error patent on the face of the decree. 


With these authorities behind me I take the view that a trans- 
feree pendente lite is bound by the decree justas much as if he 
were a parly to the suit and, if he is bound by the decree, he must 
be bound by the whole decree and is not at liberty to take advantage 
of one part of the decree and repudiate another part. The principle 
appears to be thata person who takes a transfer from any of the 
parties to a pending litigation thereby puts himself in privity with 
the guit, and must be treated, not asa stranger to the suit, but as a 
party to it and consequently bound by the terms of the decree in 


it 18 true that in the case now being neice the final decree 
which was passed by this Court was founded upon a compromise 
But that fact does not interfere with the application of the doctrine 
of Jis pendens A decree based upon a compromise is just as much 
binding as a decree founded upon a decision upon the merits. I 
may refer in this connection to the Full Bench decision of the 
Madras High Court, Annamati Chettiar v. Malayandi Appaya (°). 
And I also note that this matter was not contested before us. 


Applying the above principles to the case before me I am of 
opinion that the plaintiffs in this mortgage suit can enforce their 
mortgage only against thatmoiety of the property which the High 
Court’s decree awarded to Damodar Das. Neither the latter nor 
his representatives who are impleaded as defendants can complain 
that fhe enforcement of the mortgage against the property in their 
hands “affects ” the rights of Damodar Das under the High Court's 
decree. On the contrary the mortgage would, in this way, be 
enforced in strict accordance with the terms of that decree. 

(1) L L. R., r5 Cal., 756. 

I. L. R., 25 Cal., 179. 

I. L. R., 26 All., 447. 
(4 I. L. R., 6 All, 506. , 

I. L. R., 29 Mad., 416. 
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On the other hand, that decree by its terms has relieved the 
moiety share awarded to Tori and Duli of all liability for the dis- 
charge of the mortgage-debt now sought to be enforced ; it haa algo 
absolved Tori and Duli from all personal liability for this debt, and 
the declarations to this effect are an integral part of the High Court's 
decree which, for the reasons given above, is binding upon the 
transferee pendente lite to the full extent of its terms. 

I cannot accept the argument that Tori and Duli or their repre- 
sentatives are debarred from availing themselves of these declarations 
on the ground that by doing so they are seeking to derogate from 
their own grant. They are, in my opinion, entitled to say that under 
the decree both they and their property stand free of all liability for 
this claim ; and a mortgagee who takes a precarious transfer from 
one of the parties to a pending suit, and who knew, or must be 
taken.to have known, that his transfer was subject to the result 
of the litigation then pending ought not to be heard to say that hia 
transferor is seeking to derogate from his own grant because the 
decree which concludes the litigation has deprived the transferor of 
a portion of the property to which he could still make title at the 
date of the mortgage. 


For these reasons I hold that the appeal ainia be allowed in 
part and that the plaintiff should be given a decree for sale against 
Damodar Das and his representatives in respect of the moiety share 
of the mortgaged property in their possession. I would dismiss the 
suit as against the representatives of Tori and Duli with costs. 

By THE COURT.—The members of this Bench have differed 
on the question whether under the circumstances set forth -above, 
the plaintiffs are entitled to enforce their mortgage against the half 
share of Tori and Duli, or the half share of Damodar Das, or both, 
or neither. Accordingly, under section 98 of the Civil Procedure 
Code we refer the question as to what reliefs the plaintiffs are entitled 
to in this case, to one or more of the other Judges of this Court, 
whom the Hon’ble the Chief Justice may select. 


The point of law having been referred to MUKERJI, J., his 
Lordship decided as follows :— 


MUKERJI, J.—This first appeal was before two learned Judges 
of this Court for disposal They differed on a point of law and that 
question alone has been referred for my opinion. 


The facts involved, so far as I am concerned, are these., Two 
persons, Tori and Duli,e claimed certain properties as belonging to 
one Than Chand against one Damodar Das and others. Damodar 
Das was the principal claimant of the property on the other side. 
The suit was instituted in 1908 and was decided in the then plain- 
tiffs’ favour on the 21st of February, 1911. After this decree was 
passed in their favour Tori and Duli mortgaged an 8-d¢swa share in 
the village Urena to ong Wahid-ud-din, the predecessor-in-title of the 


. 
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present plaintiffs, A first appeal was filed by Damodar Das in this 
Court and it was settled by a compromise arrived at on the 7th of 
March, 1913. It was agreed as between Tori and Duli on one side 
and Damodar Das on the other that certain properties including a 
half share in the 8 d¢swas of Urena should go to Tori and Duli and 
they should discharge a certain debt due to one Mathura Prasad. 
Certain other properties including the other half share in the 8 
biswas of Urena were given to Damodar Das and he agreed to 
discharge, among other debts, the debt due to Wahid-ud-din (the 
name of Wahid-ud-din appears to have been wrongly given as 
Shafi ud-din in the compromise). It was'further agreed that, so far 
as the debts undertaken to be paid by Damodar Das were concerned, 
neither Tori nor Duli nor their properties were to be liable. 


The plaintiffs have brought the suit, out of whieh this appeal 
has arisen, to recover Rs. 11,000 and odd by sale of the entire 
8 diswas share. mortgaged to Wahid-ud-din on the 3rd of August, 
IgII. The entire 8 dtswas share has passed out of the hands of 
Tori and Duli and Damodar Das. Tori and Duli's share (4 d¢swas) 
is now owned by the defendant second party Ram Sarup and the 
sbare of Damodar Das is now owned by the defendants 3rd party. 
There are certain subsequent mortgagees as well as pro forma 
defendants in the suit. The question on which the learned Judges 
differed was whether 4 dtswas given by the compromise decree to 
Tori and Duli was liable in the hands of the pregent owners and 
transferees or whether the 4 dtswas given by the compromise decree 
` to Damodar Das was liable. The learned Judges appear to have 
been agreed that the entire 8 diswas could not be sold. 

Before me, Mr. Malik contended that the entire 8 dismwas could 
be sold at the instance of the plaintiffs. There is no force in this 
contention, for reasons to be presently stated in n deciding the point 
referred to me for opinion. 

To start with, no party who has made a transfer to another is 
entitled to say that the transferee has no right to the property. This 
is elementary law This principle has been stretched so far as to 
enact a rule of law that where a person, without owning a property, 


' ` purports to transfer it, he would be bound to make good the 


transfer, if, later, he acquires that property; vide section 43 of the 
Transfer of Property Act. It seems to me, therefore, consistent 
with principles that Tori and Duli, who made the mortgage, should 
make‘it good by means of any property that may be in their hands 
out of the property mortgaged by them. Now, is there any principle 
or tule of law which enables Tori and Duli or their representatives 
to say that by reason of ceréain things that have since happened 
they are not liable to make good their promise as contained in the 
deed of mortgage? -The law on the point under cdnsideration has 
been embodied in section 52 of the Transfer of Property Act, which, 
for the purposes of the Indian Courts, confaing the entire law on 
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the subject of /£s pendens. If section 52 of the Transfer of Property 
Act should enable Tori and Duli to say that they are entitled to 
plead that section as a bar to the enforcement of the mortgage - 
against any property in their bands; they will succeed, otherwise not. 


Looking to section 52 of the Transfer of Property Act it runs 
as follows (omitting unimportant portions) : — 

During the active prosecution........ of a contentiqus suit 
ieee Baye in which any right to immoveable property is directly 
and specifically in question, the property cannot be transferred 
etse by any party to the suit..........s0 as to affect the 
rights of any other party thereto under any decree or order which 
may be made therein.............. 

This rule laya down that when a piece of immoveable property 
is in contest between two parties, one of the parties cannot transfer 
it soes to prejudice the other party if the result of the litigation is 
in favour of the other party. It will be noticed that the rule is 
enacted entirely for the benefit of the " other party” and not for the 
benefit of the party making the transfer. The reason seems to be 
clear. The party who makes the transfer, is bound by it while the 
question is whether the successful party in the litigation, who is 
not the party making the transfer, is also to be bound by the trans- 
fer. The rule is that the other party” is not to be so bound. 
There is, therefore, nothing in section 52 of thee Transfer of Pro- 
perty Act which would enable Tori and Duli to say to Wahid-ud din 
“We are not going to keep our contract and make good our word 
on account of the provisions of section 52 of the Transfer of Pro 
perty Act". 

In various cases a transferee pendente lila has been described as 
the representative of his transferror so far as the result of the suit 
is concerned. This description would be perfectly good as between 
the transferee and the party other than the transferror. As between 
the transferee and the party who is not the transferror, the transferee 

lite cannot claim a higher right than his transferror In 


^ this sense, no doubt, the transferee is a representative of the trans- 


ferror. But I have not come across any case in which a question 
as to rights may have arisen, as between the iramsferror and the 
transferee and it has been said that the transferee is a representative 
of the transferror. As between these two, there is no question of 
representation. They are parties to a contract, they are bound by 
the terms. In my opinion we have to look for the whole law on 
the subject to the provifions of section 52 of the Transfer of Pro- 
perty Act alone and not elsewhere. 


It will be noticed from the statement of facts made above, that 
Damodar Das made only a personal covenant to pay the debt due 
to Wahid-ud-din. He did not even say that Wahid-ud-din'a debt was 
a mortgagedebt. (I sent for the record of first appeal No. 168 of 
I91I and examined the compromise in the case). The promise on 


VOL. xxv] i HIGH COURT | 787 


the part of Tori and Duli to Mathura Prasad's debt was purely a 
personal promise and so was the promise on the part of Damodar 
Das. Nowhere in the compromise was any property ear-marked as 
being liable for the debts of Mathura Prasad or Wahid-ud-din or 
Jammu. It follows therefore that under the compromise decree 
Damodar Das got an absolute title to a 4 diswas share dut of 8 diswas 
of Urena mortgaged to Wahid-ud-din. ^ Wahid-ud-din being a trans- 
feree pendente lite could not touch the property which Damodar Das, 
being the “other party” to the litigation got under the terms of 
the decree. This is the reason why the 4 déswas in the hands of 
defendants 3rd party cannot be touched. Further, the undertaking 
on the part of Damodar Das to pay the debt of Wahid-ud-din was an 
undertaking which could not be enforced at the instance of Wahid- 
ud-din who was nota party to the contract or to the decree. He 
obtained a mortgage of 8 diswas and he could always insist on the 
terms of his contract being made ,good by his mortgagors of their 
representatives, so far as it lay in their power to do so. 

My opinion therefore is that the mortgage in suit is enforceable 
against only those 4 óiswas of Urena which are now held by the 
representatives of Tori and Duli and the mortgage is not enforce- 
able against the 4 ġfswas share given to Damodar Das under the 
compromise decree. 

[The case then was put up before Lindsay and Sulaiman, JJ. 
who decreed the claim against the 4 dtswas of Maaza Urena which 
were held by the representatives of Tori and Duli, and dismissed 
it against the 4 J£swas share given to Damodar Das under the 
compromise decree. | ! 

Decree set aside. 


BAI] NATH PRASAD AND OTHERS (Defendants) 
VefsWws 
NARAIN PRASAD AND OTHERS (Plaintiffs) .* 


Cıvıl Procedure Code (Act V of 1908), Sch. 2, paragraph 16, Cl. (r)— 
Arbitration — Reference to third party—Award—Decres in terms of 
award without allowing time for making objections—linality of — 
Appeal—Or, 23, r. 3, inapplicabilrty of. 

* The parties to a suit for partition appeared before the Court 
and made a statement that they would accept the statement of 
three pleaders of the Court deciding all the points in dispute, 
which they were to make without taking oath. On the statement 
of the parties being recorded the Court referred the case to the 
three pleaders who filed a statement in writing and the Court 
thereupon at once proceeded to decide the case and a decree 
*F. A, No. 395 of 1924. , 
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followed in terms of this statement, an application by some of 
the defendants purporting to be objections to the decision of the 
three pleaders having been treated by the Court as an application 
for review which was ultimately dismissed for default. 


Held, on appeal from this decree, that the entire proceeding 
was one of arbitration and not an adjustment by the parties of 
their differences "by any lawful agreement or compromise" under 
Or. 23, r. 3 of the Civil Proceduie Code. 


Held, further, that having regard to the provisions of Clause(1), 
paragraph 16 of the second Schedule of the Civil Procedure Code 
the award was not final and the Court should have allowed the 
parties time to object to the award and after considering the 
objections, if any, it was open to the Cowt to accept the award 
if he saw no reason to remit it and then to make a deciee on 
foot of it., 


. Muhammad Asghar Ali Khan v. Muhammad Imtsas Ali, [1898] 
A. W. N., aoo and Himanchal Singh v. Jotwar Singh, Y. L. R.,746 
AIL, 710, referred fo. 

Fer BOYS, J.—Or. 23, r. 3 deals with an agreement which has 
been arrived at, while the main agreement to be arrived at under 
the arbitration paragraph is an agreement which is to be arrived 
at in the future. 

First APPEAL from a decree of BABU SARUP NARAIN, Second 
Subordinate Judge of Cawnpore. 


Narain Prasad Asthana and Benod Bekari Lal, for the appel- 
lants. 


Shiva Prasad Sinha, for the respondents. ` 
The following judgments were delivered :— 


MUKERJI. J — This appeal is filed by some of the defendants in 
the court below. The suit, out of which this appeal has arisen, was 


_ one for partition. On the 24th of January, 1924, some of the parties 


and the counsel for others appeared before the learned Subordinate 
Judge and made a statement which is printed at page 31 of the re 
cord. They stated that they would accept the statement which the 
three pleaders of the Court, whose names are mentioned, would make 
without taking oath. They agreed that if the pleaders were not 
uniform in the making of the statement, the statement of the majority 
would prevail. The pleaders were to decide all the points in dispute 
among the parties and were also to dispose of the question of costs. 
On this statement of parties being recorded, the learned Subordinate 
Judge referred the case,to the three pleaders. The pleader8 took 
time frequently and ultimately on the gth of April, 1924, made an 
application to the Court saying that the statement they had intended 
to make was a long one and it wouldebe much better if they filed a 
written statement .They accordingly on that very date filed a 
written statement, which is printed at pages 32 to 45 of the paper 
book. On this statement having been filed, the learned Subordinate 
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Judge at once proceeded to decide the case in accordance with the 
statement. On the judgment being given a decree followed, and it 
is against this decree that an appeal has been filed. 


It appears that some of the defendants, on the 22nd of April, 
1924, filed what they call objections to the decisions of the three 
pleaders. The court treated the objections as applications for review 
and realised court-fee stamp accordingly. Ultimately the applications 
were dismissed for default on the t3th of December, 1924. In the 
meanwhile, on the 19th of November, 1924, this appeal had been 
- filed 

It is contended on behalf of the appellants that the whole pro- 
ceeding in the Court below was in the nature of- an arbitration, that 
the so-called written statement of the referees was nothing but an 
award, and therefore the court was bound to give,the appellants 
10 days’ time to file objections to the award. It was argued ip the 
alternative that if the application of the 24th of January, 1924, to- 
gether with the “ written statement " of the three pleaders be regard- 
ed as an “adjustment of the suit”, then such an adjustment could 
not be accepted by the Court without the sanction of the Court 
to it. i 

On behalf of the respondents the learned counsel argued that the 
proceedings in the Court below were neither an adjustment nor an 
arbitration, but it was something different altogether He referred 
us to certain cases in which it appears that where the parties agreed 
to be bound by the statement of a certain third party, it was held 
that the statement should be accepted as binding on them, whether 
any oath was taken by the party making the statement or not. One 
of the cases is Muhammad Asghar Alt Khan v. Muhammad [mtias 
Ali (*), another case is Himanchal Singh v. Jatwar Singh (°). Nei- 
ther of thesecases has any clear application to-the facts before us. On 
our reading of Order 23, rule 3 of the Code of Civil Procedure, we 
do not regard the whole procedure as an adjustment by the parties 
of their differences “ by any lawful agreement or compromise”, We 
understand that rule 3 of Order 23 refers to cases where the parties 
themselves come to an agreement It may be that they asked some 
third person to settle their difference, and on that person giving an 
opinion the parties accepted it as good enough for themselves. In 
such cages it is the unity of the minds of the parties that constitutes 
the adjustment. In the case before us the parties referred a very 
complicated suit for partition to the decision of three gentlemen who 


had nothing whatsoever todo with the families of the parties. Their 


. “written statement" shows that they themselves regarded their 
function as those of arbitrators, for they say: “We had to decide 
the dispute of each party separately and to inspect and examine the 
bakis, which took considerable time," We are of opinion, therefore, 
that the whole proceeding was one of arbitration. The reference 
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though oral was reduced into writing, and it was signed by, or on 
behalf of, all the parties. The award is in writing and is signed by 
the arbitrators. 


That being so, the question is whether an appeal lies. In Twrsi 
Ram v. Basdeo (`) , decided by the present Benth, an award was made 
by certain arbitrators and on it being sent back to the arbitrators 
they refused to reconsider it The learned Judge accepted the 
award although the arbitrators had refused to re-consider it and made 
a decree on foot of that award. This Bench held that that was an 
award the finality of which was notcontemplated by law. Stress 
was laid especially on the language of clause 2 of paragraph 16 of 
the Schedule 2 of the Civil Procedure Code. The same principle 
applies, and we are of opinion that the award in the present case ia 
not final, it not having been pronounced in the circumstances men- 

tioned in the clduse 1 of paragraph 16 of Schedule 2 of the Code of 
Civil Procedure. 


There can be no doubt that the learned Subordinate Judge should 
have allowed the parties ten days’ time to object to the award. 
After considering the objections, if any, it was open to the learned 
Judge tb accept the award if he saw no reason to remit it and then 
to make a decree on foot of the award. We must now direct the 
learned Subordinate Judge to take up the matter from the stage at 
which the case arrived properly. 


We allow the appeal, set aside the decree of the Court below and 
remit the case to. the learned Subordinate Judge with the direction 
that he should re-admit the suit on its original number in the re- 
gister and dispose it of according to law. Costs here and hitherto 
will abide the result. 


Boys, J.—I would only add that there is to my mind striking 
difference between the phraseology of Order 23, rule 3 and para- 
graph 1 of the second Schedule relating to arbitration. Order 23, 
rule 3 clearly and very strikingly deals with an agreement which has 
been arrived at, while the main agreement to be arrived at under the 
arbitration paragraph is an agreement which ia to be arrived at in 
the future. , 

Appeal allowed. 
(1) [1926] 24 A. L. J. R., 705. 
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NAIPAL (Plaintiff) 
Vet Sus 
BANS GOPAL SINGH AND ANOTHER (Defendants) .* 


Contract Act (IX of 1872), section G9 — Lsabilsty to pay mot restricted to 
person bound to pay— Mortgage, terms of — Kedemption— Separate sui for 
recovery of money paid as rent which mortgagee was bound fo pay— 
Maintainabilily of. 


Under the terms of a usufructuary mortgage the mortgagee was 
bound to pay to the zemindat the rent due foi the holding mort- 
gaged and.on his failure to do ‘so, the zemindar successfully 
sued both the mortgagor and the mortgagee. Befere the zemindar 
got his decree, the mortgagor had sued the mortgagee efor re- 
demption of his mortgage. He (mortgagor) paid up the arrears 
of rent to the zemindar and again sucd the mortgagee to recover 
this payment. ‘The lower court found that under Order 34, Rule 
7 the mortgagor could have, in the mortgage suit, asked "lor an 
account to be taken which would debit the mortgagee with this 
sum in suit in this case and that, therefore, he could not realize 
it by a separate suit. A¢/d, in revision, that the lower court had 
no right to dismiss the suit on the ground stated. There was 
nothing in law to prevent the mortgagor from treating the cause 
of action as one arising unde: section 69 of the Contract Act. 
He was entitled to make the payment immediately it became 
due from the mortgagee. 

Held, further, that there is no restriction in section 69 to the 
effect tbat the liability to pay was a liability existing between 
the person bound to pay and the person to whom the money is 
paid, nor is it necessary that the payment should be voluntary. 


CiviL REVISION from an order of BABU HANUMAN PRASAD 
VERMA, Judge of Small Cause Court, Benares. 

Gadadhar Prasad, for the applicant. 

A. P. Pandey, for the opposite parties. 

The following judgment was delivered by 

ASHWORTH, J —This is an application in revision against an 
order of a Judge of Small Cause Court, dismissing the plaintiff-appli- 
cant's suit The plaintiff mortgaged his holding to the defendant 
on the 16th of July, 1874. Under the terms of the mortgage, which 
was usufructuary, the defendant was boufd to pay to the zemindar 
the rent due for the holding but failed to do so In 1926 the zemin- 
dar brought a suit for arrears of rent against both the mortgagor 
and the mortgagee. A decree Was obtained on the 9th of September, 
1926. The plaintiffs paid up the mortgage money on the 30th of 
September, 1926 He then brought this suit to recover the payment 

* * Civ. Rev. No. 91 of 1923 
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from his mortgagee. It appears that on the 27th of July, 1926, 
before the zemindar got his decree for arrears of rent,the plaintiff 
had sued the defendant for redemption of his mortgage. Issues in 
that suit were struck on the 27th of November, 1926. = 


The lower court has held that under Order 34, Rule 7 the plaint- 
iff could have, in the mortgage suit, asked for an account to be 
taken which would debit the defendant with this sum in suit in this 
case. He therefore held that he could not realise it by this separate 
suit. 

The present application for revision is resisted on various 
grounds but none of them appear tome to be of any weight. The 
first ground is that the lower court was right. There is nothing in 
law to prevent the plaintiff from treating the cause of action as one 
arising under section 69 of the Contract Act. His mortgage suit 
was brought before the plaintiff paid the zemindar the arrears of 
rent. Even if it had not been brought before, it was open to the 
plaintiff to say that he preferred to realise this sum by a separate 
suit hased on section 69 of the Contract Act rather than by com- 
plicating the mortgage account. Three other arguments have been 
raised by the counsel for the applicant. One is that the plaintiff 
did not wait long enough to sce if defendant would pay the arrears 
of rent. A cause of action arose under section 69 immediately the 
payment was made by the plaintiff. The plaintiff was entitled to 
make the paymént immediately it becomes due from the defendant. 
Again it is said that lability to pay on the part of the defendant 
referred to in section 69 of the Contract Act is a liability existing 
between the person bound to pay and the person to whom the 
money is paid. There is no such restriction to be read into section 
69. - A third reason, which was also, I find, invoked by the lower 
court, was that a payment, to attract section 69, must be voluntary. 
The lower court seemed to thing that the payment was not voluntary 
because the plaintiff could have waited until execution was taken 
out by the zemindar. This is entirely to misunderstand the meaning 
of the word “ voluntary". A payment is voluntary when it {s made 
by a person in proper command of his senses. In my opinion the 
decision of the lower court was unjustified by the reason given by 
that court or by the reasons set up, by counsel for.the opposite ' 
party. The lower court bad no right t dismiss the suit on the 
ground stated Accordingly I set aside the order of the lower 
court, and direct that id to proceed with the case on the mgits. 


Order set aside. 


\ 
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BHUSI RAI (Plaintif) SRM 
versus” 4987 
GANESH RAI AND OTHERS (Defendants) .* Apnl, 19. 
Morigage—Construction—Occupancy holding mortgaged — Subsidiary p J. 
covenant securing principal and damages, not enforceable. ander J. 


The plaintif-appellant lent money to the respondents on foot of 
three documents. The first document, which was the main transac- 
tion, was a usufructuary mortgage by which certain occupancy 
holding was mortgaged and it contained three covenants : (1) that 
there was to be a pure usufructuary mortgage, (2) that in the case 
of the mortgagee’s dispossession, he would be entitled to recover 
possession with damages, andin the alternative, he was to have the 
right to recover the mortgage money with interest from the date of 
dispossession, and (3) that the occupancy holding usufructually 
mortgaged and two houses were to stand hypothecated to secure 
the principal money and the damages and interest referred to. 
This was followed by two subsidiary mortgages known as 
mashrutul rehan and it was agreed that the principal and interest 
on those two subsequent bonds would be paid along with the money 
payable on the first document. In plaintiff's suit for recovery of 
the money due on all the documents, brought 12 years after the 
execution. of the first deed, on the allegation that there was an 
Independent agreement embodied in the first mortgage-deed by 
which he could bring to sale at least the two houses mortgaged, 
Aeld, that the third covenant of the first bond was a subsidiary 
covenant which could not be enforced because the main contract 
was bad in law and even ifthe third covenant were regarded 
as an independent covenant, plaintiff's suit was time-barred; Ae/d, 
further, that as nothing was recoverable on the first bond, nothing 
was recoverable on the second and the third bonds, which were 
mere subsidiary bonds. 

Tulsi Ram v. Sat Naram, 18 A. L. J. R., 703, followed. 
Bajrangi v. Ghure, I. L. R., 38 All., 232 and Rajendra v. Ramjatan, 
I. L. R., 39 All, 539, referred to. 


SECOND APPEAL from a decree of K. A. H. Sams ESQ. 
District Judge of Ghazipur, confirming a decree of BABU LACHMAN 
PRASAD, Munsif of Muhammadabad. 

Uma Shankar Bajpai, for the appellant." 

M. L. Agarwala, for the respondents. 

The following judgments wére delivered :— 

MUKERJI, J.—This case was referred to a Full Bench by my Mwées7i, J. 
learned colleagues to obtain an authoritative ruling as to whether — " 

* S. A. No. 1853 of 1924.» 
100 
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two cases of this Court, Bajrangi Lal v. Ghure RaiÇ) and 
Rajendra Prasad v. Ram Jatan Ras(*) were correctly decided. 
But in the circumstances of the case, as they have transpired since 
the referring order was made, the decision of the question becomes 
: ia] 


The facts are briefly these. The appellant, who was the plaintiff 
in the court of first instance, lent money to some of the respondents 
and to the predecessor-in-title of some others on foot of three 
documents. The first document, dated the r3th'of June, 1908, by 
which a sum of Rs 160 was lentis the main transaction. It was a 
usufructuary mortgage by which a certain occupancy holding was 
mortgaged. Then followed two subsidiary mortgages known as 
masruinl rekas and it was agreed that the principal and interest on 
these two suhsequent bonds would be paid along with the money 
payable on the first document. The courts below dismissed the 
suit which was brought to recover the money due on all the three 
documents on the allegation ‘that the plaintiff was in possession and 
was subsequently dispossessed. They did so on the ground that the 
contract was illegal and could not be enforced. The claim was, in 
the alternative, for possession as well and this Court, at an earlier 
stage, held that no possesaion could be awarded. 


The main point that was pressed before the Division Bench was 
that there was an independent agreement embodied in the first 
mortgage-deed by which the plaintift-appellant could bring to sale 
at least twó houses mortgaged The reference was made om the 
assumption that such was the case. 


Before myself and my learned colleagues the first mortgage-deed 
was re-examined- and it became quite apparent to all of us that what 
was alleged to be an imdependent covenant was really nothing but a 
subsidiary one. As we interpret the document, the covenants come 
to this. First, there was to be pure usufructuary mortgage. In the 
case of the mortgagee’s dispossession he would be entitled to re- 
cover possession with damages calculated at the rate of 10 maunds per 
bigka. In the alternative he was to have the right to recover the 
mortgage-money with interest from the date of disposseasion at 2% 
per mensem Then followed the third covenant and it was to the 
effect that the occupancy holding usufrectuarily mortgaged and two 
houses were to stand hypothecated to secure the principal money 
and the damages or interest provided for above. In this way, the 
necessity for enforcing ,the third covenant could arise only*in the 
case of dispossession from the occupancy. It was conceded before 
us and we were not called upon to decide the question, that the main 
contract being bad in law, the subsidiary covenant should fall with it. 
There is a ruling of a Division Bench of this Court to that effect in 
the case of Tulsi Ram v. Sat Narain(*). In view of this ruling, 


(1) L L'R., 38 AIL, 233. (3) I. L. R., 39 All., 539. 
(2* m 18 A. L. J. R., 703. 
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if the third covenant was a subsidiary covenant, and we hold that it 
is, it cannot be enforced. If, on the other hand, the third covenant 
be treated as an independent covenant, it is clear that a claim 
based on it would be time-barred; for the interpretation of 
that covenant would be that it was meant to secure only the principal 
money. That interpretation being put, the limitation would begin 
to run from the date of the mortgage, as no date was roentioned 
in the deed for repayment of the principal amount. That being 
80, the suit having been brought beyond 12 years of the execution 
of the deed, it is time-barred. As regards the second and third 
bonds, they are mere subsidiary bonds, and the money due on them 
was payable only along with the money payable on the earlier deed. 
As nothing is recoverable on the earlier deed nothing is recoverable 
on the subsequent ones. The result is that the appeal fails. I would 
dismiss it with costs. - 


Boys, J.— This appeal first came before Mr. Justice Kendall 
and myself. The plaintiff held a mortgagedeed in his favour. He 
admitted that so far as the first clause was concerned which gave 
him a usufructuary mortgage of the defendant's occupancy holding, 
he could not sue and similarly he admitted that he could not sue 
on the conditions of the second portion of thedeed whereby, if he 
was ejected, two remedies were given to him, (1) to sue for pos- 
session and damages at the rate of 10 maunds per ga, and (2) 
to sue for the debt and interest against the persorf and property of 
the defendant including two houses belonging to the defendant. 
But he contended that there was a third clause upon which he 
could rely as something quite independent of the first two clauses 
and by which he was given a simple mortgage of the occupancy 
holding and the two houses. He had, of course,to make one 
further admission that even if this third clause could be regarded as 
giving him an independent simple mortgage he could not put to 
sale the occupancy holding. But he asked for sale of the two houses. 
The case was referred by Mr. Justice Kendall and myself to a Full 
Bench, with the permission of the Hon'ble the Chief Justice, for 
the following reason and no other. The argument with which we 
were pressed at the hearing before the Division Bench was, briefly 
stated, as follows :— 

Firstly, the third clause gave the plaintiff a simple mortgage 
wholly independent of the usufructuary mortgage given by the 


first qause; Secondly, the plaintiff -was entitled to separate the. 


simple mortgage of the occupancy holding frém the simple mortgage 
of the two houses and to ask for sale of the latter without the whole 
mortgage failing owing to the conjunction of the mortgaged holding 
with the two houses This was supported by the contention 
strenuously pressed that the transaction having reached the stage of 
embodiment, in a:.deed of mortgage, the Contract Act had no longer 
any application in any way whatsoever; that, there was no question 
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now ofa cbntract or of the Contract Law; that the matter had 
passed the stage of a contract and he was entitled to have the trans- 
action judged by the terms of the Transfer of Property Act asa 
transfer and by the terma of that Act alone, without any reference 
to the Contract Act This contention was founded on certain 
phrases to be found in Bajrangi v. Ghure (*) and Rajendra v. 
Ramjaian (*). Mr. Justice Kendall and I were not satisfied of the 
soundness of the proposition pressed by counsel and to some extent 
at least justified by the two cases to which we have referred that a 
contract no longer existed, and that we were not justified in looking ' 
at the transaction otherwise than solely as a ''transfer". After 
the case had been argued at some length before the Full Bench, 
counsel for the plaintiff admitted that he must resile from part of 
the position that he had taken up before the Division Bench and 
that he could’ no longer contend that there was not a subsisting 
contract and his contention was reduced to this, that all the cases 
that have been hitherto decided could equally well have been decided 
in the same way upon the provisions of the Transfer of Property 
Act alone without reference to the terms of the Contract Act. 


His case, however, had to fajl upon a further examination of 
the terms of the deed itself. The significance of a word in the 
third clause was brought to our attention for the first time at the 
hearing before the Full Bench. The word “mashruta”’ in the 
phrase “rupiya. mundarja wo mashruta wasiqa haza” clearly has 
reference to the damages at 10 maunds per digha to which under 
certain circumstances the plaintiff would be entitled. It is clear 
therefore that on the terms of this particular document the third 
clause could not be regarded as constituting a simple mortgage 
wholly independent of the earlier conditions of the deed. It is 
unnecessary to discuss the terms of the deed in particular further 
for all such documents as these differ in their particular phraseology, 
and any discussion of the particular details could have no application 
to any other case on a document differently worded. The consideration 
to which I have referred is sufficient in itself. I may also add another 
fact which was not noticed by anybody until my brother Mr. Justice 
Mukerji noticed it towards the conclusion of the argument, vis., that 
even if the plaintiff were entitled totreat the third clause as constitu- 
ting an independent, simple mortgage, amy suit on it would be barred 
by limitation. 

It is only necessary to make one further comment and that is 
that this case would neyer have been referred toa Full Betch at 
all had the Division Bench had before it an authorised translation 
or transliteration of the whole document. Owing to the failure 
to provide the Court with such translations or transliterations 
time is constantly wasted and probably, as in this case, material 
points are overlooked. It is to be hoped that provision will 

(1) I. L. R., 38 All, 232, (2) I, L. R., 39 All, 539. 
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soon be made for complete authorised transliterations or trans- 
lations of documents being laid before the Court when, as so 
frequently happens, the main initial question at any rate depends 
on the interpretation of the document. Anything more unsatisfactory 
than the present procedure it is difficult to conceive, where, unless 
the case is postponed for such a translation or transliteration to be 
made, the Court is depending for its knowledge of the document 
on the particular phrases which counselon one side or the otber 
may read out. The only-other alternative is for the Court, and I 
have frequently had to adopt it, to insist upon baving the whole 
document slowly read and taking down with its own hand such 
portions as may seem, in the light of the circumstances then dis- 
closed, to be important It 1s obvious that even so the particular 
significance of a particular word or phrase may be wholly missed. 
For the reasons given I would dismiss the appeal wifh costs. 


KENDALL, J.—I agree in the order proposed. The appellant 
claimed that the clause purporting to create a símple mortgage of 
the occupancy holding and the two houses was independent of the 
rest of the deed. He has not succeeded in showing that it was 
independent, but even if it had been, such a mortgage would have 
been barred by limitation, and we cannot therefore consider it on 
its merits. 

By THE CourT.—The appeal is dismissed with costs. 

Appeal dismissed. 


' GHARIB RAI AND ANOTHER (Plaintiffs) 
Versus 
MUKH LAL RAI AND OTHERS (Defendants) * 


Compromise—Agreement, mom-registratiom of — Mutation, entry in revenue 
records, effect of om question of title. 


Where, with a view to setting a dispute regarding certain pro- 
perty of the deceased, the parties came to an agreement between 
themselves and mutation proceedings having commenced, they 
presented an unregistered document to the mutation court des- 
cribing the terms of the agreement and asking the court to enter 
their names in accorflance therewith and eventually entry was 
made accordingly and for about ten years the parties acted on 
this arrangement, Ae/d, that the document in question was prepared 
‘merely with a view to indicating tg the revenue courts the 
manner in which the parties had that their names should 
be entered. 


It is desirable not to faund a decision, in such cases, on a 
particular phrase here and there, but to take a broad view of the 
circumstances under which the particular document was written 
and to determine the matter in accordance with the principles 
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laid down in Sasrohan Lai v. Nageshwar | Prasad, x9 O. C., 75; 
35 I. C, 770 and adopted in JZa&A/atear v. Sundar Lal, I. L. R., 
48 All., 213. 
Muhammad Musa v. Aghore Kumar Ganguly, Y. L. R., 42 Cal, 
8or, referred to. ` 
SECOND APPEAL from a decree of K. A H. Sams Esq., Dis- 
trict Judge of Ghazipur, confirming a decree of BABU RAJa RAM, 
Additional Subordinate Judge of Ballia. 


M. L. Agarwala, for the appellants. * 


Narain Prasad Asthana and Baleshwart Prasad, for the res- 
pondents. 


The following judgments were delivered :— 


Boys, J.—This:appeal raises the hitherto much debated ques- 
tion as to the effect of the non-registration -of a document presented 
to a mutation court asking for the names of the applicants to be 
entered in a particular way and at the same time setting forth in 
one form or another that the parties have come to an agreement 
between themselves. The document in question says that the parties 
have consulted amongst themselves (musalehat hui) to the effect 
that certain areas of land shall remain in the possession of the: 
several applicants respectively; that they will be liable for their 
own shares of the rent and shall have no concern with each other's 
shares and they will be bound by this “sulehnamah”. After-setting 
forth these facts they pray that entry may be made in the revenue 
records in accordance therewith. 


Entry in the revenue records was made accordingly and for 
some nine or ten years the parties have acted on this arrangement. 
We have been referred to some 12 0r 15 decisions of this Court, 
and I have carefully examined these and a number of others. It is 
not necessary to restate the old arguments on this side and on that 
which have been urged many times over and reported in many 
decisions. It is clear possibly to pick out isolated words and phrages 
in this document which, it may be argued, indicate; though perhaps 
indefinitely, a declaration of title. Iam putting it in the most 
extreme way in the plaintiff’s favour. On the other hand I agree 
wholly with the view of Mr. Justice Lindsay, then Judicial Com- 
missioner of the Oudh Court, and reported in JSatrokam Lal v. 
Nageshwar Prasad (*). It is desirable, in my opinion, not to found 
a decision in these cases on a particular phrase here and there, but 
to take a broad view of the circumstances under which the partfcular 
document was written, and then keeping in mind that broad view to 
determine the matter in accordance with the principles laid down 
in the case to which I have referred and which are in essential the 
principles adopted by the same Judge and by Mr. Justice Sulaiman 
in Bakhiawar v. Sundar Lal (*). Taking the facts of this case 
Q) [1916] 19 O. C., 75:1 35 I. C., 770. (2) [1935] I. L. R, 48 AlL, 213. 
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broadly it is clear that there was a dispute between the plaintiffs 
and defendants, each of them claiming to be entitled to the property 
of the deceased. Mutation proceedings commenced and they were 
settled between the parties. ‘There is nothing whatever to show that 
there would have been any necessity for a document being drawn 
up between the parties at all, but forthe fact that it was neces- 
sary to secure the termination of the mutation proceedings and 
necessary to secure that termination in conformity with the arrange- 
ment arrived at between the parties For this purpose it was 
necessary to setforth the terms upon which the parties had come 
toan agreement in reference to the particular matter of the entry 
of their names against particular portions. I would further refer to 
the decision of their Lordships of the Privy Council in Mukammad 
Musa v. Aghore Kumar Ganguly (). Applying, the principles 
of those cases and more especially the principles set out jn the 
judgments of Mr. Justice Lindsay and Mr. Justice Sulaiman, I would 
hold that the document in question was prepared merely with a 
view to indicating to the revenue courts, the manner in which the 
parties had agreed that their names should be entered. I think it 
would be wrong to hang upon the phrases that the parties would 
pay their own shares of the rent and be bound by the terms upon 
which they had agreed as set out in the document—a finding that the 
document created or declared a title. As to the meaning of the 
term “declares” reference may be made to the. judgment of Mr. 
Justice Lindsay at page 774 of the case Sazrokan Lal v. Nageshwar 
Prasad (^). x 


I would therefore dismiss the appeal with costs. 
SULAIMAN, J.—I fully agree. 


Appeal dismissed. 
(1) [1914] I. L. R., 43 Cal., 801. .(2) [1916] 35 I. C., 770. 


SHOEMBER SINGH AND ANOTHER (Plaintiffs) 
UST SIS 
SHOEMBER SINGH (Defendant) .* 


Agra Tenancy Act (II of 1901), sections Q5; 167 — Suu for declaration that 
defendant is trespasser—Proceedines under section 42 of the Land 
Rgpenue Act (IIT of 1901), effect of — Jurisdiction. 

Where, in proceedings held previously, under section 42 of the 
Land Revenue Act, to which the plaintiff-zemindar was a party, 
the Revenue Court decided that the defendant was a non-occu- 
pancy tenant, and the plaintiff made no appeal against this 
decision but, later on, he sued in the civil court for a declaration 
that the defendant was a trespasser, Ae/d, that the final decision 
in such cases rests with the revenue courts and therefore plaint- 
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iff’s suit must fail, he being bound by the revenue court's 
decision that the defendant was a non-occupancy tenant. 
Jagannath v. Balwant Singh, 20 A. L. J. R., 570, referred to. 
SECOND APPEAL from a decree of MAULVI ABDUL HALIM, 
Second Additional Subordinate Judge of Cawnpore, confirming a 
decree of BABU SHRI NATA, Officiating Munsif of Fatehpur. 


Uma Shankar Bajpai, for the appellants. . 
. Girdharilal Agarwala, for the respondent. 

The judgment of the Court was delivered by 

KANDALL, J.—This is a second appeal-by the plaintiff whose 
suit has been dismissed by both the lower courts. The circum- 
stances are briefly as follows One Jodha Singh was an occupancy 
tenant in a hélding of which the plaintiff-appellant is the sole 
zemirtdar. Jodha Singh died in 1919, leaving, it it is alleged, no 
heir on whom the occupancy tenancy could legally devolve. Musam- 
mat Shiva Piari Kunwar, the widow of bis brother, was admitted 
to the cultivation of the holding and recorded as a non-occupancy 
tenant with the permission of the appellants’ agent. She instituted 
a suit for arrears of rent against the present defendant-respondent, 
and her suit was decreed by the first court, but in appeal the two 
parties came to a compromise. The defendant thereafter made an 
application under section 42 of the Land Revenue Act to have his 
name recorded as the non-occupancy tenant of the holding. The 
application was opposed by- Musammat Shiva Piari, and the plaintiff 
was a party to those proceedings The decision of the revenue 
court was that the name of the defendant-respondent should be 
recorded as non-occupancy tenant of the holding, with the remark 
that he was the adopted son of Jodha Singh. The plaintiff there- 
fore filed the present suit in the civil court fora declaration that 
the defendant is not the adopted son of Jodha Singh, and the lower 
courts have dismissed his suit under section 167 of the Agra Tenancy 
Act of i9or. Reliance has been placed by both the courts below 
on the case of Jagannath v. Balwant Singh('),a Letters Patent 
Appeal of this Court. 


It will be seen that the relief claimed by the plaintiff in the 
plaint, namely, a declaration that the defendant is not the adopted 
son of Jodha Singh is not a matter that could be finally decided in 
a revenue court. The real contest, however, between the parties 
related to'the occupancy, tenancy. The plaintiff-appellant’s Object, 
as shown in paragraph 7 of the plaint, was to dispossess the defend- 
ant of the holding. The circumstances in the case reported in the 
Allahabad Law Journal are very similar to those in the present case. 
The plaintiff's suit there was that the defendant was a non-occupancy 
tenant and that the adoption of the defendant by the former occu- 
pancy tenant was illegal The relief sought in the plaint was a 

(1f [1922] 20 A. L. J. R., 570. 
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declaration that the defendant was not the adopted ‘son of the former 
occupancy tenant, but the object of the plaintiff was to prevent the 
defendant from establishing his claim to succeed to the occupancy 
holding, and it was decided that the ratio decidendi in all such 
cases must be what was the real contest between the parties, and 
what was the realobject of the guit. It was found that the proper 
course for the plaintiff was to bring a suit for a declaration under 
section 95 of the Tenancy Act, and that in spite of the plea put 
forward by the plaintiff in regard to the adoption the civil court 
had in the circumstances no jurisdiction. 

An attempt has been made on behalf of the appellant by Mr. 
Bajpai to distinguish the present case from the one reported in 20 
Allahabad Law Journal He argues that the case put forward here 
by the plaintiff is not that the defendant is a non-occupancy tenant, 
but that he is a trespasser, and therefore no suit undér section 95 of 
the Tenancy Act could lie ina revenue court. Asa matter Óf fact 
it is nowhere clearly stated in the plaint that the defendant isa 
trespasser, and if the plea is accepted now, it will also be necessary 
to allow the plaintiff further to amend his plaint and to sue for 
possession in order to comply with “the provisions of section 42 of 
the Specific Relief Act. Even if we shut our eyes to these difficulties, 
however, it appears to us to be clear that the question of whether 
the defendant is a trespasser or a tenant has been decided by the 
proceedings under section 42 of the Land Revenue Act. The 
plaintiff was a party to those proceedings, and he made no appeal 
against the decision that the defendant was a non-occupancy tenant 
It was suggested that the decision of a revenue court in miscellane- 
ous proceedings under section 42 would not prevent the plaintiff 
from establishing his claim in ‘the civil court. The last sentence 
to section 44 read with section 32 however makes it clear that this 
is not the case. The entries in the register referred to in clauses 
(a) to (d) of section 32 may be challenged in the civil courts. They 
relate to matters of proprietary title The entries referred to in 
clause (s) of section 32 are expressly excluded from the last sentence 
to section 44. They relate to persons cUltivating or otherwise 
occupying land as distinct from proprietors, under-proprietors, and 
revenue free-holders, and it appears therefore to be quite clear that 
the final decision in these cages would rest with the revenue courts, 
and will be binding on the parties to the proceedings. The decision 
in these proceedings that the defendant is a non-occupancy tenant 
is therefore binding on the plaintiff, and it is fruitless to speculate 
what would be his position if it were open fb him now to plead that 
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we dismiss the appeal with costs. 
: Appeal dismissed. 
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RAM SURAT SINGH AND OTHERS (Plaintiffs) ` 
f Versus 
BADRI NARAIN SINGH AND ANOTHER (Defendants) .* 


Limitation Act (IX of 1908), secs. 142 and I4g—Appliabriity of—Surt for 
~ possession of immovable property—Leriod of limsitation—-Computation 
of—Adverse possession—Burden of proof. ' 

If a suit is for possession by a plaintiff who says that while he 
was in possession of the property he was dispossessed or has 
gone out of possession, then he must show possession within 12 
years. But in every other case in-which a plaintiff claims posses- 
sion of immovable property, it must be a case under Art. 144 of 
the Limitation Act and in such a case limitation only begius to 
run where the defendant's possession becomes adverse; and the 
'onus lies on the defendant to plead and prove that his possession 
became adverse and continued adverse for more than 12 years 
before the suit. 

Jai Chand Bahadur v. Girwar Singh, 17 A, L. J. R, 814 and 
Secretary of State for Indea in Counal v. Chellikant Rama Rao, 
I. L. R., 39 Ma., 617, followed. 

SECOND APPEAL from a decree of BABU Bar NATH Das, 
District Judge of Azamgarh, confirming a decree of Basu Ram 
UGRAH LAL, Subordinate Judge. 

T. N. Chadha, for the appellants. 

Mukhtar Ahmad, for the respondents. 

The following judgments were delivered :— 

WALSH, J.—To my mind this is a clear case and has been mis- 
construed in the courts below owing to two. fallacies against which I 
have frequently protested. -I think the courts have misunderstood 
it probably because they did not actually'study articles 142 and 144 
of the Limitation Act, which deal with totally distinct matters which 
unfortunately are constantly confused, even by decisions in the High 


-Court. Secondly the lower appellate court committed the fault of 


deciding the limitation issue only instead of disposing of all the 
igsues so that the Court of appeal could give a final decision if it 
was wrong. Now the case will have to go back. It isa difficult 
task to decide in every case what cause of action the plaintiff intend- 
ed to set up when the controversy is about the article in the Limi- 
tation Act, partly because the -pleading is not consistent ang also 
because, I am afraid, plemlers have by bitter experience got into the 
habit of claiming possession when really the relief which they claim 


-is declaratory, because they have had so many cases of declaratory 


relief dismissed under the Specific Rélief Act. But reading between 

the Imes the plaintiff claims title. You cannot call it an ejectment 

suit, because the plaintiff alleged in paragraph 5 that the defendant 
FS. A. No. 1749 of 1924. 
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No. 2 was never in possession. What he probably meant to say was 
that in some way or another the defendant had threatened the plaint- 
iffs possession, or had cast some cloud or threat upon the plaintiff's 
title, and on the face of it it is odd and inconsistent to claim recovery 
of possession from a person who at the same time you say was never 
in possession, and a suit for possession against a person who has 
never been in possession must fail. But defendant No. 2 cured any 
defect which there was in the plain. Two negatives do not make 
an affirmative but two defective pleadings sometimes make an 
intelligible cause of action, and it is quite obvious that the real issue 
was that the defendant claimed to have been in adverse possession. 
By paragraph 3 she pleaded that since the death of Ranjit Singh she 
alone had been in proprietary possession, and issue No. 3 was framed 
on that plea. Now I have exhausted myself in trying to explain the 
irreconcilable cases and to make clear the difference between articles 
142 and 144 in a judgment by a Bench to which I was a party re- 
ported in the case of /ai Chand Bahadur v. Girwar SingAh(!), 
in which I endeavoured to explain and enforce the decision of the 
Privy Council in the case of Secretary of State for India in Council 
v. Chellikani Rama Rao(*), which I regard as a. command to the 
High Courts in India, and as having overruled several decisions in 
this and other High Courts. If the suit is for possession by a 
plaintiff who says that while he was in possession of the property 
he was dispossessed or has gone out of possession, then he must 
show possession within 12 years, because the suit must be brought 
within 12 years of the date of the dispossession, and nobody can ‘be 
_ dispossessed who is not already in possession, nor can you retain pos- 
session unless you are in possession. Butin every other case in 


which a plaintiff claims possession of immovable property, it must © 


be a case under article 144, because it is a case not otherwise spe- 
cifically provided, and in sucha case limitation only begins to run 
where the defendant's: possession becomes adverse. The result of 
that is that the onus lies on the defendant to plead and prove that 
his possession became adverse and continued adverse for more than 
I2 years before the suit. In this case the defendant alleged it. She 
has failed to prove it in this sense that both the Courts have got 
off the rails and have found not in favour of the defendant, which 
was the only way in which the defence could succeed, but against 
the plaintiff. "The first court says that the suit oyght to have been 
brought within 12 years of the date of the death of Ranjit Singh. 
That ¢s quite irrelevant It had to find that, the defendant had been 
in adverse possession continuously since the death of Ranjit Singh 
in order to entitle the defendant to succeed on this issue. The 
lower appellate court has doge practicaly the same thing. Ina 
judgment, which I can only.describe as vague, it finally comes to 
the conclusion that the plaintiff's right of possession arose on the 
death of Ranjit Singh. Jt may have done so, but before the de- 
(1) 12 A. L. D. R., 814. (2) I. L* R., 39 Mad., 617. 
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fendant could succeed on this plea she had to obtain a findiùg that 
she had been in adverse possession. I suspect that the findings 
favourable to the defendant in both the courts on this misdirection 
were obtained by citing to the learned Judge the old authorities un- 
der section 142, which do not apply, and that probably those who 
argued the case are just as much responsible as those who have 
decided it, but the defendant having pleaded it, an issue having 
been framed upon it, both courts having decided it, and the de- 
fendant having failed to obtain from either court a finding that her 
possession had been continuous and adverse for more than 12 years 
the matter has been decided unfavourably to the defendant and is 
no longer, to my mind, a relevant issue in the suit and ought to be 
treated as decided in favour of the plaintiff. The rest of the case 
must go down for the disposal of the remaining issues. 


We, therefore, allow the appeal, set aside the decree of the Court 
below, and remand the case under Order 41, rule 23 to be disposed 
of according to law. 


ASHWORTH, J.—This second appeal arises out of a suit brought 
by the plaintiffs in respect of certain property. The defendant No. 1 
is the father of the plaintiffs. The defendant No. 2 is the widow of 
their father’s first cousin Ranjit Singh. The plaint seta forth that 
Ranjit Singh was joint with Badri, father of the plaintiffs, that on 
the death of Ranjit Singh the property came to their father Badri 
by survivorship, but that the name of the widow, f.e., defendant 
No. 2, was recorded in the village papers by way of consolation, 
though she was never in possession of the property. It goes on to 
state that the plaintiffs’ father brougbt a suit against the widow in 
respect of the property and was unsuccessful. It does not say whe- 
ther that suit was one for possession or merely for declaration. It 
goes on to say that the plaintiffs are not in any way bound by the 
finding in that suit against their father as he was not representing 
them, but, notwithstanding this fact, the defendant No. 2 has been 
obstructing the plaintiffs in their possession of the property. The 
natural relief to be asked on these facts was one for a declaration, 
but the plaintiffs have not only asked for an injunction against the 
widow but they have asked to recover possession of the property 
from her. Unfortunately the lower courts both appear to bave treat- 
ed this suit as one for possession of the" property. At the present 
stage it appears to me to be too late to treat it otherwise; especially 
this appeal has been argued by counsel on both sides on the hasis of 
its being a suit for possession. 

The trial Court framed an issue as to whether Ranjit Singh was 
joint or separate from Badri,the father of the plaintiffs, and held 
that he was separate. This finding was against the plaintiffs. Again 
the trial Court held that the father had represented the plaintiffs 
in the-suit against the defendant No. 2, and so the claim was barred 
by the rule of res judicata. Lastly, it held that the widow, defendant 
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No. 2, had been ın adverse possession of the property for more 
than 12 years. Now this last finding was inconsistent with the 
finding that Ranjit Singh was separate from Badri. If he was 
separate then the widow would be in possession as a widow and could 
not be in possession adversely. 

The lower appellate court only dealt with the question of limita- 
tion. It affirmed the decision of the trial court that the widow had 
been in adverse possession for more than 12 years at the date of 
suit. The same objection exists to this finding as was mentioned 
above. If Ranjit Singh was separate from Badri, there could be no 
question of adverse possession. 


I would, therefore, remand the case to the lower appellate court. ` 


The lower appellate court should consider the finding of the trial 
court as to Ranjit Singh being joint with Badri or otherwise If it 
finds that he was separate from Badri, as was found by the, trial 
court, then no question of adverse possession arises. The widow is 
entitled as a widow to maintain possession of the property and the 
suit must fail as the plaintiffa do not sue for a declaration as rever- 


sioners against the transferees, that the alienation to them is only - 


good for her life-time. If, however, it finds that the family was 
joint, it will be necessary for the lower appellate court to decide 
whether the widow bas acquired a right to the property by 12 years 
adverse possession. In coming to decision on this point the Court 
should remember, as pointed out by my learned brother, that the 
burden of proof is on the widow and noton the plaintiffs. Thirdly, 
the lower appellate court will have to decide whether the trial court 
was right in holding that the suit between the father and the widow 
was by the father as representing the plaintiffs.” If it agrees with 
the decision of the trial court then this suit will clearly be barred by 
operation of res judicata. 

Bv THE CourtT.—The order of the Court is that the appeal is 
remanded to the lower appellate court for re-hearing of the appeal in 
accordance with the instructions given above. It should not allow 
any further evidence but decide the questions arising in appeal on 
the evidence recorded by the trial court. The request of the appel- 
lant-plaintiffs in this Court to have the evidence of Raja Ram and 
Ram Lal recorded must bg rejected, because no objection on this | 
score was taken in the memorandum of appeal to the first -appellate ° 
court. Costs of the case will abide the result. 


3 o Appeal remanded. 
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eme MASHAL SINGH (Defendant) 
1927 versus 
Mey, 5. AHMAD HUSAIN (Plaintiff) 


wauu,j AND ZAFAR HUSAIN KHAN AND ANOTHER (Defendants) * 


‘ASHWORTH, Mohammedan Laww—Widow's len over property. on ‘account of dower 
(ees debt — Operation of, limitation of —Rright to recover possession — Spect fic 
E: Relief Act, section Q. 
eI " The lien of a Mohammedan widow over property, om account 
s l of a dower debt, only operates so lang as she remains in posses- 
sion of the property. On being deprived of possession, she 
^ has a right, independently of her lien, to recover possession 
š within six months under the Specific Relief Act. The lien gives 
er no title, or right to recover possession, but only a right to 
ielain possession. Nor can the widow—apart from section g of 
-- the Specific Relief Act—rely on the title arising from mere prior 
possession, which is only available against someone other than 
the rightful owner. 
Ali Baksh v. Allahdad Khan, 7 A.L.J. R., 567 adopted. 
Asisullah Khan v. Ahmad Ali Khan, I. L. R, 7 All, 353, re 
ferred to. 
SECOND APPEAL from a decree of MAULVI TUFAIL dud 
Subordinate Judge ofShahjahanpur, reversing a decree of PANDIT 
ANSUYA PRASAD GHILDIAL, Munsif. 


Narain Prasad Ashthana, for the appellant. 
Mwsktaq Ahmad, for the respondents. 
The following judgments were delivered :— 


Walsh, J. © WALSH, J —In,our opinion this appeal must be allowed. In 
most respects we agree with the very clear judgment of the lower 
court, but there is one respect in which we find ourselves unable to 
agree with the Judge. In discussing the right of the widow to 
remain in possession till her dower debt has been satisfied and the 
right of her heirs, who are entitled to succeed her, to exercise and : 
enforce the same right, the learned Judge makes this addendum : “and 
if wrongfully deprived thereof, to maintain a suit for its recovery ”. 
That is “true, but not correct in the sense in which the learned 
Judge used that phrase. The right to maintain a suit for recovery 
of possession, if wrongly deprived thereof, has nothing to dewith 
the right of lien. It is tfe ordinary right under the Specific Relief 
Act fora person rightfully in possession to sue on a possessory 
title for recovery of possession if be, has been wrongfully deprived 

. of it, but .such a suit must be broüght within 6 months of the 
wrongful dispossession. That is not this case, nor can such a claim 
in a suit be justified by a claim to asserta lien. We do not propose 

i * S. A. Nos. 1499 and 1700 of 1924 
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to add to “the oinpe; which are already sufficient in the Law 
Reports, by discussing the various rights which arise in connection 


with what is called a dowef debt. We are content to adopt the: 


very clear and learned judgment of Mr. Justice Tudball in the case 
of Ali Baksh v. Allahdad Khan (*). Buta lien is not a right to 
possession, and'although the right of lien may be analogous to the 
right of a mortgage, that comparison gives no assistance unless you 
define the mortgage to which tHe right of lien is analogous to arrive 
at an agreement as to the essentials of a lien which are conterminous 
with the essentials of a particular form of mortgage. The mort- 
gagee's right to possession is based upon the contract, but the 
right to a lien is based upon possession It does not give a right to 
recover possession if he should lose it. The result is that we have 
to allow this appeal so far as the claim to the lien is concerned. It 


is admitted that the possession in this case was lost Uy the wrongful 


act of defendant No 1. On the other hand, it has never been 
disputed, and inasmuch as the lower appellate court decided in 
favour of the plaintiff, the question did not arise that the plaintiff 
is entitled to a 1-8th share by way of inheritance. The claim for 
possession based upon lien, which was the substantial matter in the 
suit, must be dismissed; and the plaintiff must pay the costs of the 
suit in the court below and in this court. She is entitled from us 
to a declaration that she is the owner by virtue of inheritance from 
her deceased husband to a 1-8th share in the property. 


ASHWORTH, J.—The plaintiff is suing as transferee of certain 
property from one Abadi Begum. His case was that the property 
belonged to one Haider Khan and was retained by his widow Mu- 
sammat Khatun Begam by right of lien for her dower debt of 
Rs. 60,000, that on the death of the widow Musammat Khatun 
Begam, one Zafar Hasan Khan, a son of Haider Khan by another 
wife, took forcible possession of the property, although Musammat 
Abadi Begum, sister of the widow, was entitled to it and that 
Musammat Abadi Begum sold the plaintiff her interest. In this 
appeal there is no question that the plaintiff is entitled to the one 
eighth of the property which the widow inherited from her husband, 
irrespective of any right of lien for her dower debt. That one- 
eighth passed to Musammat Abadi Begun, sister of the widow, and 
was transferred by her to thé plaintiff. The first court held that 
as Abadi Begum and her transferee, the plaintiff, were out of posses- 

- sion, fhe plaintiff could not, on the strength of the lien, sue for 
possession. The lower appellate court held that a-Mohammadan 
widow or her legal representative, by reason of a lien, occupied a 
position analogous to that of a mortgagee in possession, and if that 
posseasion wad disturbed, could “sue to recover it on the basis of the 
lien. The court relied upon the reported decision of a two-Judge 
Bench of this Court, namely, Astsud/ah Khan v. Ahmad AH 


G) 7 A.L.J. R, 567. , 
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e 
. Khan ().' I concur with my learned brother that the lien of ay 


Mohammedan widow overs property, on account of a dower debt. 
only opérates so long as she remains tn possession of the property. 
On being deprived of possession, she has a right, independently of 
her lien, to recover possession within six months under the Specific 
Relief Act. The lien gives her no: title, or right to recover Pe 
sion, but only a right to retain possession. 


Nor (apart from section 9 of the Specific Relief Act) can the 
widow rely on the title arising from mere prior possession. Title 
based on mere prior possession is only available against someone.” 
other than the rightful owner. The heir is the rightful owner andi 
the widow, only having a right of lien, has no title. 

The decision invoked the authority of many cases by this Court 
and te Lords of the Privy Council for holding that 


e a Mohammedan widow, occupies & position analogous to that 
of a mortgagee whose possession cannot be disturbed until the 
dower debt has been satisfied". 
It went on to hold that the heirs of a widow had a like right to 
retain possession of the property. So far I concur with the decision 
But, when it. would allow a widow or her heirs to bring a suit for 
possession on the basis of the lien, it quotes no authority and I 
concur.with my learned brother that the decision should not be 


* followed. 


In the present case it would appear that the remedy under the 
Specific Relief Act- is no longer available to the plaintiff and indeed 
that any right to claim the dower debt has become barred by limita- 
tion. I therefore concur in the order proposed by my learned 
brother. 


By THE CounT.—The order of the Court i is that the appeal is 
allowed and for the decree of the lower appellate court there should 
be substituted a decree declaring that the plaintiff is entitled to a 


,one-eighth share of the property in suit, the. rest of the claim being 


dismissed, the plaintiff to pay costs throughóut and the defendants 
to get their costs. 


(13) I. L. R., 7 AIL, 353 


n °. 


Appeal allowed - 
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BHAIYA SANOMAN SINGH AND OTHERS (Objectors). 


à - VET SHS 
RAJA RAM AND OTHERS (Opfosite-parties) * 


Preempiion— Payment of purchase-money fixed to be made within specified 
period of trial Court's decision becoming final—Reckoning of time. 

An appealable decree can only become final when the time 
allowed for filing an appeal.against that decree has expired with- 
out an appeal being filed and til] then the decree is capable of 
being challenged by an appeal. Where the decree in a pre-emp- 
tion suit was conditional on the payment of the purchase-money 
within 3o days from the date of the decree becoming final .and 
the deposit was made more than 3o days from the date of the 
decree of the first appellate court, Ae/d, that the decree of the 
trial court which was affirmed by the lower appellate court did 


not become final till after the expiry of go days from the date of. 


the decree of the lower appellate court and a deposit of the pur- 
. chase-money made within that period was well within time. 

Hingan Khan v. Ganga Prasad, 1. L. R., 1 AIl, 293 and .Sóta 
v. Badri Prasad, I.L. R., 3 All., 135, dissented from. Disa Singh v. 
Jaula Singh, [1888] A. W. N., 165, Shatkh Etwas v. Mokuna Bibi, 
I. L. R, 1 All, 132, Ram Sakai v. Gaya, I. L. R., 7 All, 107, 
Gopal Das v. Mamma Kunwar, 5 A. L. J. R., 136 and Fasal 
Husain v. Pasai-ud-din, a3 A. L. J. R., 215, followed. 


SECOND APPEAL from a decree of BABU RADHA KISHUN, 
Subordinate Judge of Basti, confirming a decree of BABU JAGAN- 
NATH SINGA, Munsif of Bansi. 4 


- Harnandan Prasad, for the appellants. 
Peary Lal Banerfi, for the respondents. . 
The judgment of the Court was delivered by ' 


IQBAL AHMAD, J.—The question that arises for consideration 
in the: present appeal is whether an appealable decree against which 
an appeal has not been filed becomes final on the expiry of the period. 
of limitation prescribed for filing an appeal from that decree, or does 
the decree- become final on the very day on which it was passed. 
Both the Courts below shave held that a'decree capable of being 
appealed against does not become final till the expiry of the period 
prescribed for filing an appeal against that decree. 

The facts: that led to the present appeal. are as followa:—Ram 
Harakh Pande, the respondent obtained a decree for pre-emption 
against the appellants on the 16th of March, 1921. The decree in 
favour of the respondent was 'tonditional on the payment by him of 
the purchase-money within 30 days from the date of the decree be- 
coming final. The appellants appealed against that decree and the 
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first appellate court, on the 30th of June, 1921, dismissed the appeal. 
The purchase-money was deposited by the respondent more than 
30 days after the 30th of June, 1921, vis., on the ist of August, 
1921. After depositing the purchase-money, the respondent applied 
for delivery of possession of the property pre-empted by him and 
delivery of possession was made over to him on the 30th of June, 
1922. On the sth of November, 1923 the appellants filed an ap- 
plication for restitution under section 144 of the Civil Procedure 
Code, and asserted that the decree of the trial court became final 
on the 3oth of June, 1921, that is, on the date on which the first 
appellate court dismissed the appeal filed by the appellants. The 
respondents maintained that the decree of the trial court that was 
affirmed by the first appellate court did not become final till after 
the expiry of the period allowed for filing an appeal from the decree 
of the first appellate court, f. e, till after the expiry of 9o days 
from the 30th of June, 1921, and therefore the purchase-money had 
been deposited by him well within time. 

In our judgment the view of law taken by the Courts below is 
perfectly correct. 


We are not unaware of the decisions in His gan Khan v. Ganga 
Prasad(!) and Sibta v. Badri Prasad (*), but with all respect we 
are unable to agree with those decisions. 


It appears to us that an appealable decree can only become final 
when the time allowed for filing an appeal against that decree has 
expired without an appeal being filed. Till then the decree is cap- 
able of being challenged by an appeal, and therefore during that 
period it cannot be said that the decree has become final, or, in 


-other words, has become unassailable. This was the view taken by 


this Court in the cases of Disa Singh v Jaula Singh(*), Shatkh 
Ewas v. Mokuna Bibi(*), Ram Sahat v. Gaya("), Gopal Das y. 
Mamma Kunwar (°) and Fasal Husain v. Fasal-ud-din("). We are 
in complete agreement with the view of law taken 1n the cases noted 
above, and accordingly we dismiss the appeal with costs. 


Appeal dismissed. 


(1) I. L. R., 1 All, 293. (2) I. L. R., 3 All., 135. 
(3) [1888] A. W. N., 165. (4) I. L. R., 1 All, 132. 
(5) I. L. R., 7 All, 107. (6) 41907] 5 A. L. J. R., 136. 


(7) [1925] 23 A L. J. R., 215 
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PYARE LAL AND OTHERS (Defendants) 
VERSUS 
MEENA MAL, BAL KISHEN DAS (Plaintiff) .* 


Contract Act (IX of 1872), sections 73, 77, 87 and 88— Breach of contract — 
Seller and buyer—Earnest money—Failure of comsideration— When 
buyer entitled to recover—Assignment of rights under the contract— 
Effect of. i 

A buyér of goods, who pays money in advance for the per- 
formance of a contract at a future date which becomes impossible, 
so that there is a possible failure of consideration, is entitled 
to recover the money advanced unless the seller proves that he 
had delivered the goods under the contract to thé buyer’s assignee. 

[Per ASHWORTH, J.—The Indian Contract Act mfkes no 
special provision for the recovery of earnest money. The remedy 
is merely one for loss or damage caused to a person by another 
person who has broken a contract and this benefit under sec. 73 
of the Act is merely a right to sue and cannot be transferred.] 

First APPEAL from' an order of BABU AGHORNATH MUKER]I, 
District Judge of Meerut. 

Peary Lal Banerji, for the appellants. 

Kailas Nath Katju, for the respondent. . 

The following judgments were delivered :— 

WALSH, J.—I am of'opinion that this decision is right, though 

: I find myself unable to agree with the reasoning by which it has 

been arrived at. The facts, so far as they are known, are perfectly 

simple. In 1922 the defendants sold a large quantity of grain to 
the plaintiff, and the plaintiff paid a substantial sum as earnest money. 

No date was specified for delivery. The goods were to be delivered 

ata later date, presumably on demand. The plaintiff assigned 

his rights under the contract. It looks very much as if the trans- 
action was a gambling transaction, but the parties have not said so. 

He then foolishly and ignorantly brought a suit for non-delivery, or 

in other words, for breach of the contract which he had assigned in 

1925. That would have bgen right if he had joined the assignee 

as plaintiff, or if the assignee had refused as defendant but having 

assigned the contract and having sued without the assignee, his 
claims for non-delivery was defeated by a technical objection. One 
must assume from that that the goods*had not been delivered in 

1925. Itis fairly obvious that they have not been delivered now, 

and that any claim for non-dglivery is barred by the statute of limi- 

tation. One view of the case, however, may be that the parties by 

their conduct have shown a mutual rescision of the contract though 

I doubt whether that is a sound view to take. But this cannot be 

* F. A F. O., No. 144 of 1986 
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denied that the contract is now at an end, and that the vendor has 
in his pocket money belonging to the plaintiff paid as part perform- 
ance of a contract which has been terminated and that it is against 
conscience for him to retain it. The English law on this matter 
is quite clear. Benjamin on sale says: 


- A buyer who has paid money under acontract of sale may 
recover it back when the consideration on which it was paid has 
failed, forin that event itis unconscientious for the seller to 
retain it without consideration, and the money is in consequence 
in the eye of the. law received by the seller to the use of the 
buyer. 

This principle, which is ancient and elementary, is recognised in 
the English Sale of Goods Act by section 54, which runs as follows :— 
Nothing,in this Act shall affect the right of the buyer or the 
geller to recover money paid where the consideration for the 
payment of it has failed. - 
One would have expected to find a corresponding provision in the 
Indian Contract Act. At somewhat short notice I have searched 
for something corresponding td it and have failed to find it. I 
therefore hold that there being no express provision upon the ques- 
tion mooted, in India, we are bound by the law of equity and good 
conscience as laid down in the Bengal Regulations. That has 
always been held to be capable of interpretation in accordance with 
the common lawof England. I decline to believe that in India if 
you pay a man a sum in advance for the performance of a contract at 
a future date which becomes impossible, so that there is a possible 
failure of consideration, he is entitled to keep your money in his 
pocket. It is against all law and conscience, and I therefore hold, 
being unable to find anything to the contrary in the express provi- 
sions of the statute of law, that this money was money belonging to 
the plaintiff, and that-he is entitled to recover it in this suit I 
might add that in my, view the only defence to this suit was for 
the defendant to plead and prove that he had delivered the goods 
under the contract to the plaintiff's assignee. This he has failed 
to do, and there is therefore no defence. The appeal must be dis- 
missed with costs. 
ASHWORTH, J.—This was a case where the defendant had made 
a contract for sale of certain wheat to be ‘delivered at a future date 
with the plaintiff. The plaintiff made a contract with a third person 
for delivery to that third person of alike quantity of wheat qt the 
future date. This in effect was what the second contract amounted 
to, although it appears to have been framed in the form of a transfer 
by the plaintiff tothe third party of the benefit of the plaintiff's 
contract with the defendant. The defendant apparently failed to 
deliver the wheat to the plaintiff. The plaintiff was therefore unable 
to fulfil his contract with the third party. The plaintiff has sued 
the defendant for the return of what is called earnest money but in 
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effect was a payment in advance for the wheat that was subsequently 
to be delivered. In bringing this suit it looks as if the plamtiff 
considered that the third party with whom he made the contract 
for delivery of a like quantity of wheat would be entitled to bring 
a suit against the defendant for failure of the defendant to supply 
the wheat. If this is so, I think the plaintiff is in error The 
Indian Contract Act makes no special provision for the recovery of 
earnest money. The remedy is merely one for loss or damage 
caused toa person by another person who has broken a contract; 
see section 73 of the Contract Act. This benefit under section 73 
is, therefore, merely a right to sue and cannot be transferred. As 
the lower appellate court has pointed out, the payment of an earnest 
money does not in itself create a right to recover the same. It 
merely gives the person paying the earnest money a chance of 
recovering the same as damages. In this view of thé case the lower 
appellate court was right in holding that the right to sue the defend- 
ant for damages could not be and was not transferred by the plaintiff 
to the third party. Having regard to sections 73, 77, 87 and 88 
of the Contract Act, I consider that there was never any privity of 
contract or of property effected between the defendant and the 
third party. This being so, it is clear that the defendant could not 
plead that he was liable to pay the earnest money to the third party 
and not to the plaintiff. For the above reasons I concur in the 
finding and would dismiss the appeal with costs. 


Appeal dismissed. 


RAM PRASAD AND OTHERS (Defendants) 
VETSHS 


MITHAN LAL (Plaintiff) And SHIYAM LAL AND 
OTHERS (Defendants) .* 


U. P. Land Rerenue Act (IIL of 1901), sections 107 and r11—Application 
for parlition—Objections based on adverse possession querruled. as fri- 
volous—Queslion of Proprietary title, whem raised and decided on merits 
—Appeal to District Judge. 

Whether a question of proprietary title ig raised or not depends 
on the exact objections raised by an objector and when an 
*objector claims to be in possession of any particular plot of land 
by adverse possession, that certainly rÉises a question of title. 


Where the Assistant Collector rejected the objections raised 
to the partition, on the ground that they were, on the face of 
it, frivolous, Aeéd, that the Assistant Collector must be deemed 
to have chosen to decide the question raised in the objections 
on the merits and therefore an appeal lay to the Distiict Judge. 

* 8. A. Nos. 714 and 715 of 1915. 
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Ram Narain v. Jagan Nath Prasad, Y. L. R., 38 All., x15 and 
Bhagwan Dut v. Brij Bhukan, 75 In. Cas., 868, followed. Nand 
Ram v. Brakmkhayal, 22 In. Cas., 949 and Mohammad Nasarul- 
lah Khan v. Ishag Khan, I. L. R., 32 Ally 523, referred to. 
SECOND APPEAL from a decree of J. ALLSOP EsQ., District 
Judge of Aligarh, confirming a decree of MR. M. ABDURRAB, Assist- 
ant Collector first class. 


Panna Lal, for the appellants. 
Surendro Nath Gupta, for the respondent. 
The judgment of the Court was delivered by 


BANERJL J.—This is an appeal by Ram Prasad, Karan Singh 
and Ram Chander, who are defendants “in a partition application 
filed by one Mithan Lal under section 107 of U. P. Act III of tgor. 
Mithan Lal who isa cosharer in Akewats Nos. 1 and 2, mahal 
Hoti,Lal in mausa Band Abdulhaipur in the district of Aligarh, 
applied for perfect partition of his share in the makal. Notice of 
this application was issued to all the recorded.:co-sharers in the 
makal. Among others notice was served updr the appellant, and 
the appellants in the connected appeal filed objections to partition. 
They claimed to be the separate and exclusive owners of the portions 
of the makal which they were in possession of, on the ground that 
about 50 years ago bya private partition between the co-sharers 
they had got the land, and on the ground of ádverse possession also. 
They pleaded that even the inhabited area had "been separated by 
the cosharers and each co-sharer was in possessjon of his separate 
portion, and had built separate houses, but that only one Aavel/s and 
a room were joint, and four cultivated plots in the outlying land 
and several uncultivated plots were also joint, The learned Assist- 
ant Collector, by his order of the rath of March, rejected these 
objections on the ground that they were quite frivolous on the face 
of them. The objectors appealed to the learned District Judge of 
Aligarh. The learned District Judge has rejected the appeal on 
the ground that no appeal lay to him. He has in his judgment 
stated as follows :— 


I may say at once that in view of several rulings of the 

Board of Revenue and of the Hon’ble High Court, it can be 

said almost with certainty that the objections did in fact raise 

questions of proprietary rights, bat it is also clear that the 

learned Assistant Collector did not treat them as raising any 

such questions. He treated the applications as objections with 

regard. to separate possession of land in which there was joint 
proprietary right. ° 

The objectors have come up in appeal before us and Mr. Panna 

Lal, on behalf of the appellants, has submitted that the order of the 

Assistant Collector rejecting their objection, whether on good, bad, 

or indifferent ground, was a decision of the question of title which 

had been raised by them, and that the learned District Judge ought 

to have disposed of the appeal on the merits. The learned Vakil 
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for the respondents has urged that the question raised by the objec- 
tors does not amount to a question of proprietary title, and in any 


event upon the objection, the partition officer will have to partition . 


the makal and allot portions to each of the co-sharera, and therefore 
it is of no moment whether the Assistant Collector did or did not 
decide that particular areas belonged to particular cosharers. He 
has relied on the case of Nand Ram v. Brakm Khayal (*) and 
Mohammad Nasatullah Khan v. Ishag Khan(*), and has submitted 
that when aco-sharer claimed to be in possession of a particular 
. plot of land and claims that particular plot of land, it cannot be said 
that any question of proprietary title has been raised and therefore 
no appeal lay to the District Judge. 

Whether a question of proprietary title is raised or not depends 
on the exact objections raised by an objector and when an objector 
claims to be in possession of any particular plot of land by adyerse 
possession, that certainly raises a question of title. Whether there 
ig any force in the objection raised isa different matter altogether. 
We think that when an objection is raised as to the proprietary title 
there are three courses open to the Assistant Collector, namely, 
(1) to decline to grant the application for partition until the question 
in dispute has been determined by a competent court, (2) to 
require any party to the case to institute a suit in the civil court, 
(3) to proceed to enquire into the merits of the objection. In this 
case when the, leárned Assistant Collector went on io say in his 
order that the objection on the face of it was frivolous, we think 
that he must be deemed to have chosen to decide the question 
raised in the objections on the merits. Therefore an appeal lay to 
the learned District Judge. When a question of proprietary title is 
decided by the Revenue Court, or when that court directs a party 
togo tothe civil court to have his rights declared, it is impossible 
to say that no question of proprietary title has been raised. In 
the case of Ram Narain v. Jagan Nath Prasad (^) a Bench of 
this Court held that when an, Assistant Collector directed a party 
to have his right declared in a civil court upon objections raised to 
the partition, a question of proprietary right had been raised in the 
case. We think that the case of Bhagwan Dut v. Brij Bhukan (*) 
lays down the correct procedure to be followed in cases were objec- 
tion to partition is made before an Assistant Collector. We are 
therefore of opinion that this appeal and the connected appeal must 
be allowed and the case sent back to the learned District Judge of 
Aligarh to decide the appeal of the appe|lant before him on the 
merits. The question that the learned Judge will have to consider 
upon the materials on the record is whether there had been a pre- 
vious partition and whether the parties were in possession of their 
respective shares as owners. Costs will abide the reault. 

Appeal allowed. 


fr) 23 Ind. Cas., 949. . (a) ILL. R., 31 AlL, 523. 
3) L L. R., 38 All, 115. (4) 75 Ind.Cas.,868. 
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SHIB LAL, GANGA RAM—IN THE MATTER OF.* 


Income-Tax Act (XI of 1022), section 4— Profits. from -working stone 
guarries—Not exempted from liability to pay income-tax—Average in- 
come from the quarrees already taken into account while assessing 
revenue in respect of land containing quarries. 


An owner of stone quarries is not exempted from liability to 


pay income-tax in respect of the profits made from working the , 


quarry, although he has been paying revenue, in respect of the 
land containing the quarries, assessed on the basig of rental 
value and after taking into account the average profits from the 
working of the quarries. 


» 


REFERENGE by W. GASKELL EsQ., Commissioner of Income- 


Tax, United Provinces, under section 66 (2) of the Income-Tax 
Act, 1922. 


Narain Prasad Asthana, for the applicant. 
Uma Shankar Bajpai, for the Crown. 
The judgment of the Court was delivered by 


WALSH, J.—We have no doubt as to what the answer to this 
question must be. The assessee is the owner and occupier of certain 
land in the Agra district which contains va]uable stone quarries. 
These he has been working ata profit fora very considerable time. 
In 1879 when the land in question was assessed for revenue pur- 
poses, the extract from the Settlement Officer’s Note, which forms 
part of this case, shows that the revenue was assessed against the 
then owner, upon the basis of the rental value, arrived at by taking 
into account the profits which he was making from the working of 
the quarries. That would be quite correct if the problem to be 
solved was the rental value of the land. It was not cultivated land 
although it had been cultivated. The Settlement Officer says: 
“large areas of cultivated land have been gradually absorbed by the 
quarries.” Taking into account the average income from the 
quarries, and adding it to the supposed rental value of the rest of 
the land, he arrived at an annual figure of Rs. 1,380. He does not 
profess to have arrived ata really accurate figure. Indeed he says 
that the figures are below the mar, and that in later years the 
profits have very much increased. But whether the assessee has 
been paying too much or too little, there is no doubt that from 1879) 
he has been paying im the shape of revenue acontribution to the 
public funds, based upon the profits made from the quarries. The 
question is whether that relieves him from the undoubted statutory 
duty of making a return of the profits which he makes from the 
quarries and of being assessed thereon for the purpose of income- 
tax. Asto his prima facie liability to pay income-tax upon the 

+ Mis. No. 415 of 1927 
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profits of the quarries, there can be no doubt. Section 4 provides 
forthat in the plainest terms. Certain exemptions from liability 
to income-tax are provided in section 4, and of these the only one 
materialto this case is agricultural income. Therefore we have to 
see whether the assessee can bring himself within the exemption. 
Agricultural income means rent or revenue derived from land which 
is used for agricultural purposes and is either assessed to land 
revenue or subject toa local rent collected by a Company. Nobody 
can seriously contend that profits from the working of quarries and 
the sale of stone is agricultural income within the meaning of that 
definition, or that the quarries themselves are land used for agricul- 
tural purposes. The assessee therefore fails to bring himself within 
the exemption. His real complaint of course is that in being assessed 
for- income-tax upon the profits derived from the quarries, he is 
paying to some extent twice over, but in order to oPtain exemption 
from liability under the Income Tax Act he would have to* show 
that there was some provision in the Act which exempted profits 
which had been either taxed or taken into account in assessing 
revenue for some other state purpose. There is no such provision 
in the Act. The Income-Tax Act is of a much later date than the 
settlement in question, and no doubt the contingency which has 
occurred in this case, namely, of an assessee paying already to some 
extent tax in respect of profits arising from his business, by reason 
of the fact that they bad been taken into account in assessing 
revenue by the revenue authorities, was overlooked. This however 
is no concern of the Income-Tax authorities who have only to 
administer the Act as they find it. Whether in view ofthe fact 
that a later Act has imposed a revenue tax upon the profits of the 
quarries, which the revenue authorities have already taken into 
account in assessing rental value for another purpose, affects the 
question between the revenue authorities and the present assessee 
in respect of his liability to pay revenue, is a question which we 
cannot decide. We merely content ourselves with saying that 
unless there is some provision in the revenue law which makes it 
clear that a double tax is intended to be made in iespect of such 
sources of profit, the assessee appears to have a strong ground for 
applying to the revenue authorities for reconsideration of the rental 
value, on the ground that, part of the land in respect of which he 
has been assessed for revenue, has been assessed on the basis of 
the profits he is making from the working of the quarries, because 


the result of this decision will be, unless some amelioration is. 


provided by the revenue authorities, that *he will have to pay in 
respect of these profits twice over. 


The answer to the questien which is contained in paragraph 6. 
of the stated case ia ‘ No’. 


Under the circumstances we think that both parties ought to 
pay their own costs, and we assess the fee of the Government 
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CIVIL Advocate at Rs. 100. Any amount deposited by the assessee will 
pe be returned ‘to him. ] 
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1937 versus 
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Criminal Procedure Code( Act V of 1808 as amended in 1023) , section 250— 
DALAL, J. Compensation— Order. passed by magistrate in cases triable exclusively 
by sessions court—Iblegality of. 
In cases triable exclusively by the court of sessions the dis- 
Charge of the accused and the Magistrate’s refusal to commit 
him to the sessions would not invest the Magistrate with the 
power of imposing a fine on the complainant under section ago 
of the Criminal Procedure Code. 
Ha Ram v. Ganga Sahat, I. L. R., 40 All., 615, followed. 
CRIMINAL REFERENCE made by BABU PARTAP SINGH, Second 
Additional Sessions Judge of Gorakhpur. 
The parties were not represented 
i The following judgment was delivered by 
DALAL, J.—This is a reference made by the learned Additional 
Sessions Judge of Gorakhpur with a request that the order of com- 
pensation passed by a Magistrate under section 250, Criminal 
Procedure Code may be set aside. The charge against Chunni Lal 
brought by the complainant, Bansidhar, was one under section 218, 
Indian Penal Code, an offence exclusively triable by a court of 
sessions. Under section 250 of the Criminal Procedure Code, a 
Magistrate has jurisdiction to direct a complainant to pay compen- 
sation only in such cases as are triable by a Magistrate. As the 
present case was not triable by a Magistrate, the discharge of the 
accused and the Magistrate's refusal to commit him to the seasions 
did not invest the Magistrate with the power of imposing a fine on 
the complainant under section 250, Criminal Procedure Code; see 
Hei Ram v. Ganga Sahai (+) 
The Magistrate's order of fine agamst Bansidhar, dated 2nd 
February, 1927, is therefore set aside, and it is directed that the 
fine, if any recovered, shall be refunded. 


Dalal, J. 


Order set aside. 
* Cr. Ref. No. 322 of 1937 
(1) I. L. R., 40 All., 615. 
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E NASIR AHMAD AND OTHERS 


UefsMs — 
EMPEROR.* 


Criminal Procedure Code (Act V of 1898 as amended in 1023) , section 107 
— Notice issued under— Accused express willingness to enter into bond — 
Bonds signed withont recording prosecution evidence — Magisstrate's order 
wader sehon 118— Legality of. 

When an accused, called upon to give security for keeping the 
peace, says in terms that no prosecution evidence may be re- 
corded and he is willing to give security, it is sufficient proof 
that it is necessary for keeping the peace that he should execute 
a bond, : $ 

Where upon a report of the police, the Magistrate issued 
notices under section roy to the accused to show cause why 
they should not be ordered to execute bonds without sureties for 
keeping the peace for a certain period, and the accused having 
subsequently appeared in court and expressed their willingness 
to enter into a bond, the Magistrate, without recording any pro- 
secution evidence but after recording the accused’s statements 
in their own words, ordered them under section 118 of the 
Criminal Procedure Code to enter into personal bonds, Áe/d, 
that the procedure adopted by the Magistrate was perfectly right 
and that there was a full inquiry as laid down in section 117 
(2)of the Code in the manner directed in Chap. XX of the 
Code. ° : 

Chander Shekar v. Emperor, 46 In. Cas., 411. Ghartba v. 
Emperor, a1 A. L. J. R., 881, Jagdat Tewari v. Emperor, 54 In. 
Cas., 784, Ram Charan v. Emperor, 24 A. L. J. R., 317, Emperor 
v. Mul Chand, I. L. R., 37 All, 30, Prathipar: Venkatasams v. 
Emperor, I. L. R, 30 Mad., 330, Ram Chandra Haldar v. 
Emperor, I. L. R., 35 Cal., 674 and Prem Singh v. Emperor, 41 
In. Cas., 671, referred to. 

CRIMINAL REVISION from an order of H. BEATTY EsQ., Ses- 
8ions Judge of Moradabad. 
-B. Malik, for the applicants. ` 

M. Walliullah (Assistant Government Advocate), for the 

Crown. , 

The following judgment was delivered by 
DALAL, J.—Abdul Raoof and certain other persons have applied 

in revision for the setting aside of two orders under section 118 of 

the Code of Criminal Proceduxe that they should furnish security 

to keep the peace. What happened was that upon a report of the 

police the Magistrate on that information issued notices to these 

persons to show cause why they should not be ordered to execute 
* Cr. Rev. No. 251 of 1937* 
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bonds without sureties for keeping. the peace for a certain period. 
On the 28th of October, Abdul Raoof appeared in the Court of the 
Magistrate and stated “ Muchalka dena chahta hun,” i.e., he is 
desirous of giving a bond. The court thereupon ordered that if he 
was so desirous he should file the bond ; and on the 29th of October 
he filed the bond On the 12th of November the other applicants 
desired that they should be permitted to enter into personal bonds. 
They made this statement, as is apparent from the record, after the 
court had written the words “ P. W. 1”, presumably in preparation 
of recording the statement of the first prosecution witness. As 
these applicants expressed their willingness to enter into personal 
bonds no evidence was recorded ; they were allowed to enter into 
personal bonds for keeping the peace for one year on the same day, 
the 12th of November, 1926. The appeals of these applicants to 
the Sessions Judge were dismissed, and they have now come here 
in revision. The learned counsel, who put before me all the case- 
law on the subject, argued that under section 118 an order to 
execute a bond may be passed only when upon inquiry it 1s proved, 
thatitis necessary for keeping the peace that the person in respect 
of whom the inquiry is made should execute a bond. The inquiry 
ordered under section 118 is “such inquiry "—a repetition of the 
words used in section 117 (2). Such inquiry, according to section 


“117 (2) shall be made, as nearly as may be practicable where the 


order requires security for keeping the peace, in the manner herein- 
after prescribed for conducting trials and recording evidence in 
summons-cases. The procedure as to the trial of summons-cases is 
laid down in Chapter XX of the Code of Criminal Procedure. 
Under section 242, when the accused appears, the Magistrate has 
to tell him the particulars of the offence of which he is accused and 
ask if he has any cause to show why he should not be convicted. 
All this was done in the present case by the issue of the notice to 
Abdul Raoof, and in the case of the others when they appeared 
before the court, and the court made preparation for recording the 
evidence for. the prosecution Then under section 243, if the 
accused admits that he has committed the offence of which he is 
accused, his admission shall be recorded as nearly as possible in the 
words used by him; and, if he shows no sufficient cause why he 
should not be convicted, the Magistrate may convict him accordingly. 
In the present case statements of the applicants were recorded as 
far as possible in their own words In one case, on the order-sheet, 
and in the other case, by the Magistrate himself on 12th of Nbvem- 
ber. The note of the Magistrate is, " At this stage the accused " 
(that is those other than Abdul Raoof) " Pray that they may be 
allowed to enter into personal bonds for Rs. 500 each without 
sureties for keeping the peace for a period of one year". It was 
argued that this was not an admission that they were ready to 
commit a breach of the peace. When an accused, called upon to 
give security for keeping the peace, says in terms that no pro- 
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secution evidence may be recorded and he is willing to give security, 
it is sufficient proof that it 18 necessary for keeping the peace that he 
should execute a bond. It should not be forgotten that the Magistrate 
had previous information on which he issued notice under section 
107,8nd tbe willingness of the accused himself to give a bond 
substantiated that information end proved its truth. If the accused 
did not admit the danger there was as to his breaking the peace, 
he need not have spoken words which would convey that impression 
to any ordinary reasonable being. In the. present case, in my 
opinion, there was a ful] inquiry as laid down in section 117 (2) of 
the Code in the manner directed in Chapter XX of the Code. I fail 
to gee what further inquiry was possible. Personally I should con- 
sider a Magistrate exceedingly foolish if, in spite of the person to 
whom the notice was issued expressing his willingness to enter into 
& bond, he went on recording prosecution evidence which was not 
likely to favour the accused. From the attitude taken up by the 
accused it was certain that he would not cross-examine the pro- 
secution witnesses. It would be reducing proceedings to a farce to 
insist upon a Magistrate to go on recording prosecution evidence 
solemnly when the accused person took no interest in it and was 
ready to admit its truthfulness. * 


As regards the case-law on the subject, the only case of this 
Court which supports the argument put forward by the learned 
counsel is that of Chander Sekhar v. Emperor (7) As it is not 
reported in any of the two recognized law journals of this Court, 
namely, the Allahabad Law Reports and the Allahabad Law Journal, 
I do not feel myself bound to follow it, particularly when in Gharia 
v. Emperor (°) Mr. Justice Walsh, n delivenng judgment, dis- 
senting from this case, noted that he had consulted Mr. Justice 
Ryves who delivered the judgment in Chander Sskhar's case, and 
that Mr. Justice Ryves had then agreed with his view. Mr. Justice 
Walsh in the judgment he delivered in the case of Jagdat Tewari v. 
Emperor (*), gave it as his opinion that the better procedure would 
be to record evidence for the prosecution in a case like that. He 
did not lay down any definite rule on the subject, and did not hold 
that ıt would be illegal not to record such evidence. He appears 


to have modified his view subsequently when he delivered his judg- ` 


ment in the case of Ghaftta v. Emperor (*). The facts of the 


case of Ram Charan v. Emperor (*) were different. There, in | 
a tria] upon a notice to bind over for good behaviour, where the - 


procedure applicable would be that of a wargant case, the Magistrate, 
who directed that security should be taken, did not act on any plea 
of guilty, but held a full inquiry and formed his opinion of the 
accused person's bad charact&r on the basis of that inquiry, and 
when the convicted person appealed, the learned Sessions Judge 
referred only to the accused’s offer to give security and the learned 


(1) 46 In. Cas., 411. (2) [1923] 21 A. L. J. R., 881. 
(3) 54 Ind. Cas., 784. (4) [1925] 14 A. L. J. R., 317. 
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Judge of this Court very rightly criticised this procedure of the 
Sessions Judge and referred the case back to him to decide on the 
merits whether the applicant was a bad character or not With all 
respect, it may be submitted that the general observations of the 
learned Judge on page 318 of the report are possibly a little too 
wide. The learned Judge is reported to have said: 


In cases arising under section 107, Criminal Procedure Code, 
it has been held times without number that the Magistrate should 
hold an independent inquuy and should not act on the mere 
readiness of the accused to furnish security. 


I have already noticed two of the cases cited by the learned Judge. 


` The third case cited was that of Emperor v. Mul Chand (^), 


decided by a Judge of considerable reputation of this Court. The 
facts in Mul Chand's case were not in conformity with the facts of 
the present case. There Mul Chand did not admit that he was a 


. person likely to commit a breach of the peace, but rather put in a 


long statement alleging the contrary What he admitted in the 
statement was only enmity, and from that statement the Magistrate 
was not justified in presuming that Mul Chand was likely to commit 
a breach of the peace. The learned Judge, as was to be expected 
from him, if I may say so with respect, has made reference to, 
section 242 of the Code of Criminal Procedure, and it is obvious that 
he would not have ordered further inquiry -if he had accepted Mul 
Chand’s statement as an offer to give security for keeping the 
peace. The point of difference between this judgment and the 
judgments of other courts quoted by the learned counsel is that in 
the other judgments reference to Chapter KX of the Code is 
entirely omitted. The case of Prathipati Venkaiasam v. Em- 
peror (*) of the Madras High Court is somewhat different, as 
there was no statement of the accused but only a statement of his 
vakil. The Calcutta and the Punjab cases, however, fully support 
the contention of the learned counsel They are Ram Chandra 
Haldar v. Emperor (°) and Prem Singh v. Emperor (*). In 
neither of these cages the point appears to have been noted that the 
inquiry referred to in section 118 is one laid down in section 117 
(2) and is similar to that detailed in Chapter XX for summons- 
cases. When there is such a glaring omission in the discussion of 
the question, I think it wi] not be prestmptuous for me to differ 
from those rulings. 


I would ordinarily have referred this matter to a Bench af two 
Judges but refrain from doing so in this case, because even if I had 
accepted the learned counsel’s view of law I would not have in- 
terfered. It is obvious to me that the applicants are playing the 
courta trick. They and the members of the opposite faction have 

$ I L. R., 37 ALl, 3o. ý 
I. L. R., 3o Mad., 330. : 
e G I. L. R., 35 Cal., 674. 
4)e 41 Ind. Cas., 671. 
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all been bound over. In order that the trial court may obtain 
bonds from the members of the opposite faction, they were ready 
to offer themselves to be bound over, but now after bonds were 
taken from the members of the opposite party and those persons 
did not appeal, they seek to take an advantage by discovering a 
flaw in the procedure of the Magistrate. Whatever the law on any 
matter may be, I shall never be induced to grant relief to any 
person whom I suspect of an attempt to cheat a court. 


I dismiss these applications. ` 
` Applications dismissed 


MAHBUB ALI (Defendant) 
UO SMS 
SYED MOHAMMAD HUSAIN AND ANOTHER (Plaintiffs) .* 


Civil Procedure Code (Act V of 1908), Order 21, rule 2—Uneertified pay- 
ment out of court in respect of mortgage decree—Asortgagor’s right, when 
not lost. 

Where the defendant received a certain sum paid by the plaint- 
uff, out ol court, with the intention that it should be applied 
to a mortgage decree held by the defendant against the plaintiff, 
and subsequently plaintiff's application for a certificate regarding 
the payment wá3 resisted by the defendant and eventually it was 
rejected by the court, 4e/d, that the payment having been made 
for a particular purpose, and the purpose having failed owing to 
the conduct of the defendant there was a total failure of con- 
sideration, and the plaintiff was entitled to the money which was 
in the hands of the defendant received by him to the use of the 
plaintiff or, in other words, it is cowfra acguum et bonum that the 
defendant should retain it. 

Sual Singh v. Baijnath Prasad, I. L. R., 44 All, 668, re- 
ferred to, 

SECOND APPEAL from a decree of BABU BHAGWAN Das, Sub- 
ordinate Judge of Bulandshahr, reversing a decree of S. NAWAB 
Husain, Munaif of Khurja. . 

Benod Behari Lal, for the appellant. 

-~ M. A. Asie, for the respondents. 

THe judgment of the Court was delivered by 

WALSH, J.—This case is in a nutshell. The facts are that two 
sums of Rs. 125 and Rs. 200 have been received by the defendant 
under certain special circumstances with the intention that they 
should be applied to à mortgage decree which he held against the 
plaintiff. It is always troublesome in these cases to give an accurate 
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description of such a payment. The Ra. 200 paid is perhaps an 
illustration. Defendant No. 2 paid that to defendant No. 1 at the 
request of the plaintiff. If the parties were at ad idem and the 
defendant being an honest person, was willing to receive that amount 
towards his decree, he naturally would agree that that amount should 
be certified to the court For good reasons or bad the Code re- 
quires that such payment out of Court should be certified, otherwise 
an execution court cannot take notice of it. Probably it was thought 
that it would be better that the execution court should not have 
continual suits brought before it whether a payment had been made 
or not. The plaintiff being advised by a lawyer, who thought Order 
21, rule 2 applied, made an application to the Court for a certificate. 
The defendant resisted, and the application was eventually rejected. 
There is therefore no certified payment. There 1s no payment 
which any Couft executing a decree could take into account, and the 
objec with which it was done has failed. The matter is a little 
complicated in its legal aspect by the decision of our learned brothers 
in the case of Siral Singh v. Batjnaih Prasad ('), where it was 
held that where there is a mortgage decree, a payment of this kind 
made after the preliminary decree and before the final decree should 
be brought into account when the final decree is passed. We do 
not dissent from that ruling, or see why anybody should do so. They 
do not suggest that if this is not done, money, which admittedly 


- belongs to the ‘mortgagor, becomes the money of the mortgagee. 


That would be to turn it into a gift, and people do not make gifts 
in that way,and the Courts do not compel people to make gifts 


against their will. The authorities cited by the learned Judge of 


the Court below, which are very old and which do not appear to have. 
been questioned, show clearly that in spite of there being another 
remedy, namely, by a certified payment, if that falls to the ground, 
the plaintiff does not lose his right to the monéy. We should sum 

it up according to the broad principles of common law in this way. 

The payment was made under the instructions of the plaintiff for a 
particular purpose. Owing to the conduct of, the defendant, to 
whom the payment was made, that purpose has failed. He declined 
to accept it on the terms on which it was offered tohim. There 

bas therefore been a total failure of consideration, and in accordance 
with the language of the old pleaders, the money is money in the 
hands of the defendant received by him to the use of the plaintiff, 

or, in other words, it is conira acguum et bontum that he should 
retain it. This is a cause of action as old as the hills and isereally 
what the plaintiff was dsserting. The decision is obviously right 
and the appeal must be dismissed with costa. 


s ; Appeal dismissed. 
(1) I. L. R., 44 All, 668. 
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HAIDARI BEGUM AND OTHERS (Defendants) 
UbTSUS 


SRIMAN THAKUR LAKSHMI NARAINJI MAHARAJ 
i AND SUNDAR (Plaintiffs) .* 
Agra Tenancy Act, (II of 190r) section 16g, sub-section (2) and sechons 165 
and r66—Lambardar and co-sharer—Negligence and misconduct of 
lambardar— Sus! against holder of estate of deceased lambardar. 

A plaintiff can in a suit against the Zambardar prove negligence 
or misconduct with a view to getting a decree against tht Jam 
bardar personally or in a suit against a holder of- assets of the 

^ lambardar can prove the negligence or misconduct of the deceased 
Jambardar in order to get a decree against the estate of the 
deceased Jambardar in the hands of such holder. , 

The words "plaintiff" and “defendant” as used in sub- 
section (2) of section 164 are merely synonyms for the ‘‘co- 
sharer" and “Jambardar’’ referred to in sub-section (1) just as 
they are used in section 165. Dip Singh v.-Ram Charan, L906] 
IL L. R, ag All., rs and Bharat Saghv. Tej Singh, [1917 
I. L. R., 40 All., 246 (F. B.), referred to. 

SECOND APPEAL from a decree of R. L. -YORKE ESQ. 
District Judge of Bulandshahr, reversing a decree of Mk. A. 
SHAKUR, Assistant Collector, first class. 


M. A. Axis, for the appellants. 
M. L. Agarwala, for the respondents. 
The judgment of the"Court was delivered by 


Boys, J.—This is a suit under section 164 of the Tenancy Act 
for profits by a co-aharer against the heirs of a /amébardar. It has 
been found not merely that there were no reliable accounts of actual 
collections but affirmatively that the accounts furnished by the 
defendants are falsae and misleading ; and the lower appellate court 
has therefore given the plaintiff a decree based on the full amount 
of the jamudandt. This decree has not been limited to the assets 
of the deceased /ambardar which may have come into the hands of 
the defendants, as his heirs. No argument was addressed to us on 
behalf of the appellant that the decree ought, in any event, to have 
been so limited; but, for reasons to which we will refer later, we 
are of opinion that the decree should have been so limited. 


' Frist, it has been contended that nq decree should have been 
given against the defendants beyond such amount as may have been 
found proved to have been actually collected; but in face of the 
finding that the accounts furnished are false and misleading 
and that there is no reliable evidence of actual collections, no such 
decree would, in any case, be possible. Next, it has been contended 
b ` * S, A. No. 731 of 1925^ 
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CINE that no decree of any sort can be giyen against the defendants-based 
1927 on the negligence or misconduct of the deceased /ambardar in carry- 
ing out his duty to make collections. This argument is, we think, 
HADAR based on an entire misconception of the rulings upon which reliance 
9. has been placed. It is argued that sub-section (2) of section 164 
LAKSHMI * has no application at all where it is not the dembardar himself who 
NARAINJI is being sued, but where the suit has been brought in the first 
Boys, J.. place, as in this case, against the heirs of the /amderdar. The 
* argument for the appellant has been entirely foynded on certain 
remarks in the cases of Dip Singh v Ram Charan(*) and Bharat 
Singh v. Tej Singh (*). At page 17 of the report in the former 

case there is the following passage :— 

. " At first sight it might appear that the heir or representative of 
the Jambardar would be so liable in respect of the negligence or 
misconduct of his predecessor-in-title, but if this had been the 

e > intention of the legislature, we, should expect to find in sub- 
section (2) instead of ‘the word "defendant" the word “' Zam- 
bardar’. ‘That word does not occur in sub-section (2) of section 

`> 164. We are therefore of opinion that the successor-in-title of a 

n deceased Jaméardar 1s not liable to account for profits which his 
predecessor may have failed to collect or which he permitted to . 
remain uncollected owing to negligence or misconduct .” 

To appreciate the meaning of this passage it is only necessary : 
to consider what were the facts of that case. The defendants were 
the son and twa brothers of the deceased /amdardar. With the 
deceased they constituted a joint Hindu family. This (we have 
examined the original record) was actually pleaded by the plaintiff 
and not controverted by the defendants. They were also joint 
Jawbardars in succession to the deceased Zambardar. - The plaint. 
further alleged that the joint family property had benefited by the 
collections made by the deceased Jambardar who had also been 
negligent. The suit was against the defendants as present lam- 
bardars in regard to their own conduct and also sought to hold them 
responsible for the liabilities of the deceased /amdardar and asked 

: fora decree against the defendants for a lump sum of the total 
amount due on both accounts. 


Their Lordships suggested in the passage roe that sub- 

section (2) of section 164 only made the “defendant” liable for 

* his negligence or misconduct and did not "make either his heir (this 

was obiter as the suit was against the defendants as succeeding 

* Jambardar " and not as “ heirs ” of the deceased /amébardar) or hia 

representative so liable, @nd concluded by deciding that “ tke suc- 

cessor-tn-title of a deceased Jambardar is not liable" for the negligence 
or misconduct of the deceased. 


` In fact no question could arise in that case of the liability of the 
heir as the family of the defendants and the deceased Jamóardar was 


(1) [1906] I. L. R., 29 All,-25. : (3) [1917] I. L. R., 4o All., 246 (F. B.). 
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joint and section 53 of the Code of Civil Procedure did not then 
exist. 

We are, however, in full accord with the oditer dictum that the 
heir would not be liable and the decision tħat the successor-in-title 
to the office of /amdardar would not be liable. 


Our agreement in this view is not, however, influehced by the 
use of the word “defendant”. It would have been just the same 
if the words “cosharer” and “ /ambardar” had been used; for 
there is no principle on which the heirs or successor-in-title as /am- 
bardar could possibly be held personally liable for negligence or 
misconduct of the deceased /amdbardar. 


If indeed the learned Judges meant, as is contended before us, 
something more than this and intended to suggest that in their 
opinion the use of the word “defendant” in subsection (2) of 
section 164 indicated that negligence or misconduct of a déteased 
lambardar died with bim and could not be proved for the purpose 
of fixing liability even on his estate in the hands of heirs, we could 
not follow them ;. for in our view no such effect could result from 
the use of the word * defendant" which appears to be used merely 
as a variant of but as synonymous- with “ /ambardar” as itis 
-similarly used in section 165 where it could not possibly have any 
special significance. 

; But; in fact, we think the learned Jüdges clearly meant nothing 
more than that no personal liability could attache to the.heir or 
succeasor-in-title. 

But, further, in that case there was no decision and could be 
no decision as to whether the assets of the deceased /amdardar could 
be liable in the hands of the defendants. The family was a joint 
family and there could be no question of heirs, and there was no 
suggestion of there being any self-acquired property of the deceased 
lambardar, and, as we have noted, section 53 of the Code of Civil 
Procedure, assuming that it would have helped the plaintiff, did not 
exist. The only question for decision and the only question decided 
was, can a Jambardar as successor-in-title of a deceased /ambardar 
be held personally liable for the consequences of negligence or mis- 
conduct of his predecessor. The case is, therefore, in no way opposed 
to the proposition that if there are assets of the deceased /ambardar 
in the hands of the defendants those assets would be liable for the 

“consequences of negligence or misconduct of the deceased. The 
next tase to which- we were referred iq Bharat Singh v. Tej 
Singh (*). That was a suit brought originally against the /ambardar 
himself for actual collections and what he should have collected. 
He died during the pendency ef the suit, and his son was brought 
on the record as heir to his assets. This last fact appears clearly 
from the referring order of Mr. Justice Walsh. The son was brought 
ad the record not in his personal capacity but as holding the assets; 


Meet 73 (1) [1917] I. L. R., 4o All., 546 (F. B.). 
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and as Mr. Justice Walsh put it, the sole question was 


"What was the hability in his life-time of the /awdardar and 
what was the liability of his estate after his death’? 
Mr. Justice Walsh referred the case because there was a consider- 
able body of authority, as he put it, for the proposition that the 
liability of the /amóardar for negligence did not survive his death— 
a proposition with which he disagreed. The Full Bench held that 
the liability would survive. As Mr. Justice Banerji phrased it: 


" On principle it does not seem that the assets of the deceased 
fambardar should escape liability simply because the said lawr 
bardar who had neglected to make collections or was guilty of 
gross misconduct happened to die after the expiry of the year 
during which the collections had to be made "'. 


He further remarked : 


"*In any case the liability of the representative of the Jasbardar 
would not be a personal liability ”. 

Without following the reasoning of the learned Judge in its 
entirety as to the import of the words “ plaintiff ” and “ defendant”, 
with these expressions of opinion we are in entire agreement. 

Two isolated phrases in the judgments in this case have been 
pressed upon us on behalf of the appellant Mr. Justice Benerji 
said on page 253: ` , 

"if the person who was sued was the representative of the Zaw- ` 
bardar, he would be the defendant in the suit and he would not 
be liable according to the language of the section (sub-section 
(2) of section 164), as the misconduct or negligence could not 
be his misconduct or negligence. However, we are not called 
upon to decide that question 1n this case", 

Mr. Justice Piggott said : 

"he himself could not be held liable for any negligence or mis- 

conduct on the part of his lather”. 4 
Neither of these passages support the appellant here. They do 
not, in our opinion, purport to hold anything more than that the 
beir would not be personally liable, and they do not support the 
proposition that the estate of the deceased /amdardar would not be 
liable in the hands of his heir. 


There is nothing in either of the two cases which to our mind 
is opposed to the conclusión that in this case the plaintiff was entitled 
to a decree against the estate of the deceased /amdardar in the hands 
of the defendants. ° . 


In our view section 164 really gives no rise to any difficulty. 
Sub-section (1) provides for the simple suit for collections against 
the /ambardar himself. Sub-section (2) merely says that he may 
further be held liable for non-collections due to negligence or mis- 
conduct. We agree with Mr. Justice Walsh that the words “ plaint- 
iff" and “defendant” are merely synonyms for the “co-sharer” 
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and *lambardar" referred to in sub-section (1) just, as we have 
noted, as they are used in section 165 where the change cannot 
have any special significance. The legislature, in framing section 
164, had not in view at all suits against the assets of a deceased 
lambardar in the hands of others, but left such a case, as it well 
might, to be dealt with in accordance with the ordinary principles 
governing. all cases "where it is sought to make the assets ofa 
deceased person liable, merely putting the propriety of applying 
- those principles beyond doubt by enacting in section 166 that the 
word “ /ambardar” includes his heirs, etc. 

A plaintiff can in a suit against the Jemdardar prove negligence 
or misconduct with a view to getting a decree against the Jambardar 
personally, or in a suit against a holder of assets of the /amdardar 
can prove the negligence or misconduct of the deceased /amébardar in 
order to get a decree against the estate of the deceased Jaw» dar 
in the hands of such holder. 

We think, therefore, that the plaintiff in this case was entitled 
to a decree to the full amount of the jamabandi, but that that decree 
should have been limited to the assets of the deceased /amdbardar in 
the hands of the defendants. The decree of the lower appellate 
court is modified accordingly. Parties will bear their own costs of 
the appeal. ` : 
: Decree modified. 


GAYA PRASAD AND ANOTHER (/sdgwient-debtors) 
versus 
MURLIDHAR (ecree-holder) * 


Transfer of Property Act, section 53, Provisions of, inapplicabslity of— 
Transfer having the effect of defeating or delaying attachment by judg- 
meni-debtor— When not poidable—Hindu Law—Joint family property 
—Debl incurred by father—Son's right to partition at any time up to 
attachmeni— Son's individual property not liable to attachment. 


The sons of a father at any time up to attachment of the 
joint family property cen enter into a partition with their father 
‘with the express object of avoiding attachment of what up to 
the time of the partition has been joint family property, and if 
they do so, their individual property acquired by the partition 
‘will not be liable to attachment. "Thé partition can only be set 
aside on evidence showing fraud, and the mere fact of the desire 
to save their property will not be sufficient to justify an inference 
of fraud. Jaderpal v. TA? Imperial Bank of India, I. L. R., 37 
All, 214, referred to. Krtshnasam: Kohan v. Ramasami Ayyar, 
I. L. R, 22 Mad., 519 and Viajam Pats Peda Venkanna v. 
Vadlamannts Sreenivasa, I. L. R., 41 Mad., 136, followed. 
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“The mere probability or even certainty of a transfer having 
the effect of delaying or defeating the attachment by a judgment- 
debtor is not a sufficient reason for invoking section 53 of the 
Transfer of Property Act; and in such a case there must either 
be the additional fact of the transfer being for a grossly in- 
adequate consideration or something else which would raise a 
presumption of fraud." Bhagwant v. Kedari, I. L. R., 25 Bom., 
202, followed. 

[Per KENDALL, J.—The dictum in Mulla’s Hindu Law that 

- a son's pious obligation to pay his father’s personal debt is not 
a personal liability must be interpreted to mean that it will not 
follow the son after he has been separated from his father by a 
partition.] 


EXECUTION SECOND APPEAL froma decree of BABU PEARY 
LAL, Additiona? District Judge of Aligarh, reversing a decree of 
Panpfr Raj RAJESHWAR SAHAI, First Additional Subordinate 
Judge. 

Peary Lal Banerji and S. N. Gupta, for the appellants. 

Panna Lal, for the respondent. 

The following judgments were delivered :— 


ASHWORTH, J.— This second appeal arises out of an application 
by the respondent, Murlidhar, who had a decree against the father 
of the appellants, to attach and put up for sale the joint family 
property belonging to the appellants and their father. 

The respondent brought a suit on a mortgage against the father 
and impleaded the appellants. It was found that the mortgage-deed 
had only been executed by the father and one son (other than the 
present appellants). A simple decree wes given against the father 
and that son,and the suit was dismissed as against the present 
appellants. In execution of the judgment decree-holder sought to 
attach the joint family property. Objection to this attachment was 
raised by the present appellants on the ground that at the date when 
the attachment was asked for what had been the joint family pro- 

perty of the father and the present appellants had become their : 
separate property by a voluntary partition. The trial court allowed 
this objection In second appeal the Additional District Judge of 
Aligarh held that the partition between, the father and his sons 
(present appellants) " was executed during the pendency of the 


. suit and to all intents and purposes was executed in order to defeat 


the appellants' claim ". 


In this second appeal by the sons it is contended that there was 
no evidence to justify the finding of the lower appellate court that 
the partition of the t5th August, 1925 amounted to a fraudulent 
transfer within the meaning of section 53 of the Transfer of Pro- 
perty Act, and that the sons had a right to partition the joint family 
property in order to avoid the risk of their father's judgment- 
creditor attaching the Whole of the joint family property in execution 
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óf. the decree against the father. 


The appeal is resisted on two grounds. The first ground taken 
up is that from the moment when a father incurs a debt, which is 
not for immoral purposes, the joint family property, as it exists at 
the time when the debt is incurred, becomes from that moment 
liable for the debt of the father. No authority has been shown to 
us to justify this contention. The contrary appears to be to well 
established to need reference to any decision. The rule, as set forth 
in Mulla’s Hindu Law, is as follows :— 


" It is now well established that the special liability imposed 
by the Hindu Law on sons-and grandsons as such to pay the 
debts of their father and giand-father is not a personal liability. 
It is confined to their undivided interest in the joint [amily. 
property. That is to say, the separate property,of the sons and" 
grand-sons 18 in no case liable for thé debts of their father and 
grand-father; the liability arises only— 

(x) if the sons and grand-sons are joint with their father and 
grand-father and 

(2) there is joint family property ."' 

To hold otherwise, it appears to us, would in effect entirely 
nullify the rule of law so emphatically laid down by their Lordships 
of the Privy Council that a father cannot bind tbe joint property by 
a transfer which is not for family necessity -or in consideration of 
an antecedent debt. If from the moment that he incurred a personal 
debt the joint property became liable, notwithstanding that it might 
subsequently be the-subject of partition, then the transfer by the 
father would be as operative against the joint property asif there 
had been rio such rule of law to the contrary. 


We. hold that the liability imposed on the sons only continues as 
long as they are joint in property. The partition which took place 
„in this case just before the respondent obtained his decree,'if not 
liable to be set aside, was a partition which put an end to the exist- 
ence of joint family property, that is to say, property in the joint 
ownership of the appellants and respondent. From that moment 
there was no property in which the sons were interested that could 
be attached or sold in execution of the decree against the father. 
The sole question is whether that partition is liable to be set aside 
or avoided by the responden? The lower appellate court apparently 
relied on section 53 of the Transfer of Property Act. It appears 
that the evidence relied upon for attracting that section was the fact 
that the effect of the partition was to deftat or delay the claim of 
the respondent which was then s«ó fudtce, but the-mere fact that 
the partition had this effect (which effect may be admitted) will 
not justify the application of section 53 of the Transfer of Property 
Act. What may be described as the leading decision on the matter 
is contained in Bhagwant v. Kedari (*) It was there held that 

(1) I. L. R., 25 Bom., 202, 
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the mere probability or even certainty of a transfer having. the effect 
of delaying or defeating the attachment by a judgment-créditor was 

not a sufficient reason for invoking section 53, and that, in such a 
case, there must either be the additional fact of the transfer being 
for a grossly inadequate consideration or something else which would 
raise a presumption of fraud. There can be no question in this 
case of inadequate consideration. What the father gave by the 
partition agreement was joint ownership in the whole property in 
consideration of receiving absolute ownership of a portion of the 
property. Again the judgment of the lower court fails to point out 
any other evidence on which an inference of fraud could be based. 
We must, therefore, presume that there was no other evidence. 
Indeed itis clear that the lower appellate court thought that it was 


- sufficient to show that the result of.the partition would be to delay 


or defeat the* respondent. We ‘fail to see how it can be fraudulent 
fora" son to exercise aright of partition which pre-existed the 
incurring of the debt by the father Accordingly we are of the 
opinion that the sons of a father at any time up to: attachment of 
the joint family property can enter into a partition with their fatber 
with the express object of avoiding attachment of what up to the 
time of the partition has been joint family property. If they do so, 
their individual property acquired by the partition will not be liable 
to attachment. The partition can only be set aside on evidence 
showing fraud, and the mere fact of the desire to save their property 
will not be sufficient to justify an inference of fraud. The only 
decision at all to the point which has been brought to our notice is 
that of /mderpal v. The Imperial Bank of India () This wasa 
decision by a two-Judge Bench of this Court. Both the Judges held 
that a partition between a father and sons effected just after a decree 
against the father could be held by the lower court to have been 
collusively and fraudulently made to defeat the creditor. The 
reported judgment does not take it clear beyond all doubt that the 
partition took place between the date when the creditor obtained 
his decree and the date when attachment of the property was applied 
for. If it took place after attachment was applied for, then the 
decision in no way disagrees with the view taken by us. Assuming, 
however, that it took place before attachment waa applied for, no 
facts are get forth in the judgment to show on what basis the trial 
court had held the partition to be made collusively and fraudulently. 
It is not stated in the decision that the mere fact that it had the 
effect of defeating or delaying the attachment of the joint family 
property was sufficien? per se to justify a finding that the partition 
was collusive and fraudulent The decision therefore affords no 
safe precedent. If it could be construed to mean that the mere 
fact that the object of the sons was’ to save the joint family property 
from the hands of the creditors of the father rendered the partition 
voidable then we should feel constrained to disagree with it. 
e (1) ILL. R., 37 Al. 3214. 


?. 
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For + the above reasons we are of the opinion that the lower 
appellatércourt i in holding that the. partition deed was voidable under 
section 53 of the Transfer of Property Act (it is clear that that court 
invokes section 53 because it uses the words “in order to defeat 
the appellarit’s claim") was misconstruing the section. In other 
words, the court was applying a rule of law that did not exist in 
the form applied. We would therefore allow this appeal, and 
restore the decision of the trial court. The appellants should get 
their costs in the lower appellate court and in this. 

KENDALL, J.—I agree with the order passed. In my opinion 
the dictum in Mulla’s Hindu Law that a son's pious obligation to 
pay his father’s personal debt is not a personal liability must be 
interpreted to mean that it will not follow the son after he has been 
separated from his father bysajpartition. It is clearly wrong to 
argue that it is a liability that is’ -attached tn his property, bgcause 
then we should be faced with this position that a father by in- 
curring a personal debt could create a charge on the, joint family 
property of hitbself and his sons. It is well known that he cannot 
do so except for legal necessity or for antecedent debt When a 


partition takes place, however, as has been held by a number of 


authorities, among which may be mentioned Kriskmasami Kohan v. 
Ramasami Ayyar(') and Vinjam Patt Peda Venkanna v Vadlas- 
annii Sreenivasa (*), the son rids himself of his liability to pay his 
father's debt provided that the partition takes place. before the pro- 
perty has been actually attached. & 


Appeal allowed. 
(3) I. L. R., aa Mad., 519. ‘ (4) L L. R., 41 Mad., 136. 


SITA RAM (Defendant) 
; versus 
NANKU AND OTHERS (Plaintiffs) * 


Evidence Act (J of 1872), section 114— Provisions, of —AInference and pre- 
sumption of fact, distinction betsneeu— Faslure to invoke a presumption 
of fact~— Second af peal, when les— Civil Procedure Code, section 100. 


The distinction between a mere inference and a presumption 
‘of fact is that a presumption is an inference drawn unde) sec- 
yor 114 of the Evidence Act and will include a presumption of 
e nature described in the illustrations.e A presumption of fact 
should also include anything which in English law (though not 
under the Indian Evidence Ad) would rank a$ a se a of 
law. ; 
Where the presumption which the lower appellate court failed 
to make was a presumption that when signature on a document 
* S. A. No. 886 of 1915. 
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is proved by a certain person it is for that person to „prove that 
it was affixed by him otherwise than voluntarily ; Ae/d, that a 
second appeal would lie on the ground of the failure of the lower 
appellate court to invoke a presumption of fact amounting to 
an inference of the nature illustrated in section 114 of the Evi- 
dence Act—an inference which in English law would be a legal 
presumption. Rane Surnomoyee v. Luchmeeput Doogur, [1868] 9 
W. R., 338 and Nilatatchi v. Venkatachala, 1 M. H. C., 131, 
referred to. 
SECOND APPEAL from a decree of H P. VERMA ESQ., Sub- 
ordinate Judge of Benares, confirming a decree of Mr. M. M. SETH, 
City Munsif 


Kamla Kant Verma, for the appellant 
N. C. Vatsh, for the respondents. 


The followifig judgments were delivered :— 


ASHWORTH, J.—This second appeal arises out of a suit brought 
by the respondents Nanku and Sukhu, against one Sitaram, appel- 
lant, fora declaration thata saledeed purporting to have been 
executed on the 2nd of June, 1923 by Deosaran defendant No. 2 
(f. A, respondent No. 3) was forged, fraudulent and fictitious. 
The suit was decreed by the trial court on a finding that the 
defendant Sitaram had failed to prove the due execution of the deed 
by Deosaran his vendor. 


On first appeal the Subordinate Judge of Benares found that 
there had been no clear issue in the trial court as to forgery, and 
that, by reason of the absence of a clear issue, the defendant No. 1 
may have been led into supposing that he was not required to pro- 
duce evidence of due execution of the deed by Deosaran. He 
accordingly framed an issue whether the sale-deed was genuine and 
had been executed by Deosaran, and took fresh evidence. 


The defendant Sitaram produced a finger impression expert. He 
gave evidence that the thumb-impression on the deed purporting 
to be that of Deosaran agreed with the undoubted thumb-impres- 
sions tendered in evidence. He also produced the scribe by name 
Bishunath Singh and one Ramsundar, who purported to be an 
attesting witness. The conclusion of the Subordinate Judge, after 
hearing this evidence, was that (a) the thumb-i -impression on the 
deed did agree with Deosaran’s thumb-impression, (6) that the 
thumb-impression suggested that one of the thumb-impressions of 
Deosaran was taken on the top of another thumb-impression of Deo- 
saran, (c) that the scribe could not be believed, because he being 
aman of experience would never have allowed one thumb-impres 
sion to be taken on the top of another, but in.the event of the 
first impression being obscure would have taken a second one on as 
different portion of the paper, and (d) that the other witnesse- 
contradicted one another and the scribe. On these findings the 
lower appellate court came to an extraordinary conclusion. It was 
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that soméhow or other the thumb-impression of Deosaran had been 
fraudulently obtained upon the document, and that the defendant 
had failed to show that it was Deosaran's thumb-impression volun- 
tarily impressed on the document. In order to give any meaning 
to this decision we have to suppose that the Subordmate Judge 
conceived the possibility either of a die having been made from some 
‘other thumb-impression of Deosaran and a forged impression by 


means ofthe die impressed on the document in question or that . 


Deosaran's thumb-impression had beer obtained when he was asleep 
or drunk. 


The first question that arises in this appeal is whether in these 
circumstances we are entitled in second appeal to interfere with the 
finding of the Subordinate Judge. There can be no question that 
it-was a finding of fact As I shall subsequently sHow, the error af 
the lower appellate court was its failure to invoke a presumption of 
fact. The question then arises whether such a failure justifies 
interference in second appeal. The question has not been discussed 
atlength in any decisions to which my attention has been directed. 
There is authority for holding that a second appeal may be enter- 
tamed on the ground that the lower appellate court has failed to 
invoke a presumption of fact which would have shifted the burden 
of proof. A distinction, however, should,in my opinion, be made 
. where the burden of proof is shifted by a presumption of fact, and 

where itis shifted by a mere inference. In the case of Ranse 
Surnomoyee v. Luchwmeeput Doogur (!) a second appeal was allowed 
on the ground that the burden of proof which originally was placed 
on the husband of a Mohammedan wife to prove some property his, 
because the property was in the name of the wife, was shifted from 
him upon proof by him that he had paid the purchase-price for the 
property and had had the property under his control; This decision 
was by no less an authority than Peacock, C. J. He held thata 
question of law was involved, because the Judge should have directed 
. himself to draw this presumption from the facts mentioned Again 
in Nilatatchi v. Venkatachala, (°) it was held that silence on the 
part of the plaintiffs to take a step to claim property in the enjoy 
ment of the defendant and over which the defendant was exercising 
acts of ownership raised g presumption of acquiescence. Both 
these cases go further than I should be disposed to go; for they 
interfered on the ground of failure to draw what I should regard as 
a mere inference and not as a presumption of fact. They are, 
however, both clear authority for interferdhce in the present case. 
The distinction that I would draw between a mere inference and a 
presumption of fact, as already indicated, is that a presumption of 
factis an inference drawn under section 114 of the Evidence Act 
and will include a presumption of the nature described in the 
ilustrations. A presumption of fact should, in my opinion, also 

(1) [1868] 9 W. R, 338. (2) IM.H.C., 131. id 
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include anything that in English law (though not under the Indian 
Evidence Act) would rank as a presumption of law. The pre- 
sumption which the lower appellate court failed to make in this 
case was a presumption that when signature on a document is 
proved by a certain person, it is for that person to prove that it was 
affixed by him otherwise than voluntarily. According to Taylor on 
Evidence, 3rd edition, page 145, “ courts of law are in general bound 
to presume prima facie in favour of deeds which appear to have 
been duly executed ". “Appear” must mean here which bear a 
proved aignature The presumption then which the lower appel- 
late court, I shall hold, ought to have made was a presumption that 
in England would have been a presumption of law. It is difficult 
to find a formula to express the difference between presumptions 
of fact of the nature indicated by me and mere inferences. Phipson 
in nm work on "Evidence says : 


"the burden of proof may be shifted not alone by rebuttable 
presumptions of law but by presumptions of fact of the stionger 
kind or indeed by any species of evidence sufficient to raise a 
prima face case," i 
My conclusion then is thata second appeal lies on the ground of 
the failure of the lower appellate court to invoke a presumption of 
fact “of the stronger kind’’ (by which I mean inferences of the 
nature illustrated in section 114 of the Evidence Act and inferences 
that in English daw would be legal presumptions), and that there 
is even authority for holding that the failure of the lower appellate 
court to draw any mere inference that it should have drawn would 
justify interference in second appeal, though I would not follow 
authority to this extent The consequence is that in this case a 
second appeal, in my opinion, lies 


It appears desirable to state that the probabilities were all against 
this document being a forgery. Deosaran had mortgaged his land 
to the defendant Sitaram on the 12th of August, 1915 for Ra. 300. 
It is said that, by this sale-deed now impeached, on the and of 
June, 1923 he sold the equity of redemption to Sitaram for another 
Rs. 400. Then we get thefact that he executed a further sale- 
deed in favour of the’ plaintiffs Nanku and Sukhu, on the 5th of 
June, ‘1923. He got by this last sale-deed a sum of Rs 1,100. 
Consequently it was all to the interest *of Deosaran to deny his 
execution of the sale-deed, impeached in the present suit, and no 
one could place any reliance on his evidence. It does not appear 
that the Subordinate Judge did place any reliance on his evidence, 
but the case started with the probability in favour of the execution 
of the impeached document having been executed being greater 
than the reverse. Then we get thé clear evidence of the thumb- 
impression expert that the thumb-impression mark on the document 
corresponds to Deosaran's genuine thumb-impression. This evidence 
is of much more value than the ordinary evidence of an expert. 
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We are not aware that the test of similarity has ever failed. The 
Subordinate Judge admitted that this evidence conclusively proved 
the thumb-mark to correspond with that of Deosaran. This being 
go, he had evidence of adocument which in other respects was 
not open to suspicion and was not improbable. He attempts to 
discount the evidence of the thumb-impression expert by his own 
impression that one thumb-mark had been placed on the top of 
another. This impression is not one that we are disposed to share. 
It was not shared by the thumb impression expert himself. It 
appears then to us that at this stage it was for the plaintiffs to show 
that the thumb-impression of Deosaran had been obtained by some 
improper means either when he was asleep or in some such way. 
There was a presumption Of fact that the document which bore his 
thumbimpression was voluntarily executed to hjm Instead of 
invoking this presumption the lower appellate court procegded to 
require the defendant to produce all his evidence, and on the ground 
that this evidence was discrepant it found that the defendant had 
failed to prove the genuineness of the document. This we consider 
to have been a failure to invoke the presumption that arose from 
the proof of the thumb-impression on the document being the thumb- 
impression of Deosaran. It is obvious that if a person, who has 
proved execution by showing that a signature or thumb-impression 
on a deed is the signature or thumb-impression of the alleged 
executant, is required to go on and prove, after a conaiderable 
lapse of time, due execution by putting forward an attesting witness 
and other witnesses whose story will agree in every detail, there will 
be a great risk of injustice and an intolerable burden thrown upon 
the parties setting up a document. This was not a document which 
required attestation. The lower appellate court should have in the 
circumstances of the case rested content with proof of the thumb- 
impression of Deosaran in the absence of the plaintiffs being 
able to produce any evidence that the thumb-impression was 
improperly obtained. I consider, therefore, that the finding of 
the lower appellate court, though a finding of fact, was one based 
on its failure to presume the genuineness of the document in the 
absence of any evidence believed by the court led by the plaintiffs 
to prove that the deed was otherwise than properly executed. For 
these reasons, we would alow the appeal and dismiss the suit with 
costs throughout. ` 


. ENDALL, J.—1l agree The lower appellate court has found 

that 's thumb-impression is on thes sale-deed in suit It did 
not therefore rely on the evidence of Deosaran himself in the first 
court to the effect tbat he had not put his thumb-mark on the sale- 
deed. Having arrived at thts decision the lower appellate court 
had no evidence whatever produced before it on which it could base 
a finding that the thumb-impression of Deosaran was put on the 
sale-deed in any irregular manner, and that finding is therefore not 
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based on any evidence. For this reason I agree that we are justified 
in interfering with the decision of the lower court in second appeal. 


Appeal allowed. 


HASAN ALI AND OTAERS (Applicants) 
2 UET SMS 

LACHHMAN PRASAD AND OTHERS (Opposite parties) .* 
Civil Procedure Code (Act V of 1908), section 115— Wrong exercise of 

discretion in allowing withdrawal of suit with liberty to bring fresh 

suit—No grownd for revision under. 
* Where a court had jurisdiction to grant leave to the plaintiffs 
to bring a fresh suit, the fact that the court may have exercised, 

. and probably did exercise, a wrong discretion in granting the 

plaintiff's application, was not sufficient to bring the case within 
the purview of section 115, Civil Procedure Code. 
Shunku Lal v. Bresheshar Das, I. L. R., 40 All., 612, followed. 

Civi, REVISION from an order of M. M. SETH Esq, Munsif 
of Gorakhpur. 

M. A. Asis, for the applicants. - 

Harnandan Prasad and Ram Nama Prasad, for the opposite 
parties. 

The following judgment was delivered by 

DALAL, J.—The objection raised by the opposite parties (plaint- 
iffs) is that no application for revision lies. The plaintiffs sued in 
the court of the Munsif of Gorakhpur for recovery of possession of 
a certain portion of a market. After the proceedings had advanced, 
an application was put in by the plaintiffs for withdrawal of the suit. 
No specific grounds were mentioned in the application, but it was 
generally observed that there were some legal defects which would 
lead tothe dismissal of the suit. On the presentation of this 
application there must have been some argument before the lower 
court, because the lower court gives a specific reason for granting 
the apples for withdrawal. The statement in the order is :— 

“The fact is that during the excavations of the azar in 
suit some signs alleged before by the plaintiff were found # they 
showed that the plaifiuff's claim was defective.”’ 

Itis most likely thet during the pendency of the suit some 
excavations were made which brought to light further evidence 
modifying or supporting the plaintiffs’ suit. It was at the discretion 
of the lower court to grant permission for the withdrawal of a suit 
under Order 25 rule r of the Code of Civil Procedure The 

* Civ. Rov. No. 82 of 1927. 
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jurisdiction existed, and the question is whether the jurisdiction was 
exercised illegally or with material irregularity to bring the order 
within the provisions of ‘section 115 of the Code of Criminal 
Procedure. ` 

A Bench ruling of this Court in the case of /Jhunku Lal v. 
Bisheshar Das (i) laid down that, where the court had jurisdiction 
to grant leave tothe plaintiffs to bring a fresh suit, the fact that 
the court may have: exercised, and probably did exercise, a wrong 
discretion in granting the plaintiff's applicaton was not sufficient 
to bring the case within the purview of section 115, Civil Procedure 
Code. The applicants' learned counsel, Mr. Aziz, produced before 
me two rulings where a single Judge had distinguished the cases 
before him from the circumstances of the case of JAuakw Lal v. 
Bisheshar Das (1). Hè made a commendable research and also 
discovered an unreported decision of a Bench of thi8 Court i in Civil 
Revision No 77 of 1926 to which I was a party. I have examined 
all those cases and am satisfied that there were points in them to 
distinguish them from the Bench ruling in 40 Allahabad The case 
before me and Mr. Justice Pullan was one out of the common, where 
we obtained the impression from the record that the learned Judge 
who granted permission of withdrawal desired to get rid of the suit 
which was a troublesome one. There are no such circumstances 
present in the revision application before me. As far as possible 
I must conform to -the principles laid down in 40 Allahabad, and if 
I do s0, I can see no reason for-admitting this application for revi- 
- sion. It may be that the -defendants suffer by the withdrawal, and 
that the discretion was wrongly exercised by the lower court. This 
court has repeatedly requested subordinate courts not to grant 
applications for withdrawal light- heartedly. Ido not, however, feel 
justified in admitting this revision and dismiss it, but make no order 
as to costs. ' 


(1) L L. R, 40 All, 612. 





BOHRA SRI RAM (Plaintiff ) 
UBTSUS 


JWALA SHANKER SAHAI AND OTHERS (Defendants) .* 


Agra’ Preemption Act of 1922, Section 3 and section I, sub-clause (3)— 
Scope and applicability of—Cuslomary right of pre-emption within 
. municipal arta. 


The new Agra Pre-emption Act has not t abolished a customary 
right of pre-emption within a municipal area to which the Act is 
not applicable. 


we 
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. SECOND APPEAL from a decree of PANDIT Raj RAJESHWAR lo 
Saual, Third Additional Subordinate Judge of Aligarh, reversing ; 


a decree of BABU JAGANNATH SINGH, Munsif of- Jalesar. 
Girdkari Lal Agarwala and J. S. Gupta, for the appellant. 
Peary Lal Banerji, for the respondents. 

The judgment of the Court was delivered by 


SULAIMAN, J.—This isa plaintiff's appeal arising out of a suit 


for pre-emption of property situated within the municipal limits of 
the town of Jalesar. There were many points in dispute and the 
court of first instance framed no less than four issues. One of the 


points was whether in view of the passing of the Agra Preemption ` 


Act, the suit was not maintainable. The court of first instance in 
a clear judgment held that the ‘Agra Preemption Act was not 
applicable to the suit and the case was governed’by the old law. 


It them proceeded to consider the other issues and ultimately passed ^ 


a decree in favour of the plaintiff. The lower appellate court haa 


` reversed that decree on the sole finding that under-the Agra Pre- 


emption Act, al! other rights of pre-emption have been abrogated. 
We are of opinion that the lower appellate court has erred in 

this conclusion. Section i sub-clause (3) of the Act clearly pro- 

vides that it does not apply to any area included within the limits 


of a Municipality, Cantonment, Notified area, or Town area. Then | 
section 3 provides that no right of pre-emption shall be enforced in ` 


respect of a tran&fer made after the commencement of this Act of 
an interest tn relation to any area to which this. Act applies except 
in accordance with the provisions of this Act It then proceeds 
to make a special exception in favour of the Mohammedan Law. 


[AL TR 


On the wording of these two sections it is quite clear that the- 


customary right of‘ pre-emption has been abolished only in areas to 


which this Act applies. Section 3 contains.no other prohibition. It , ., 
is not wide enough to abolish pre-emption even in areas to which the - -.~. 
Section 1, sub-clause (3) clearly makes the: 
In our opinion it follows that -- 


Act does not apply. 
Act inapplicable to a Municipality. 
the Act has not abolished a customary right of pre-emption within : 
municipal area to which the Act is not applicable. 


Tbe present case must therefore be governed by any custom ' 


that may prevail in the town. è 
We accordingly allow this appeal and setting aside the decree of 
the lower appellate court, send the case back to that- ‘court for 
disposal of the remaining points in dispute. The plaintiff-appellant 
will have his costs of this appeal from the defendants respondents. 
x Appeal allowed. 


—— " 
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KUNDAN LAL (Plaintiff) , "crm A 


VETSHS u 1927 
BISHESHAR DAYAL AND OTHERS (Defendants) .* a May, 6 
. Lamitation Act (IX of 1908), Articles 62 and Qz— Possession not obtained by WALSH, J. 
, verdee—Money asd, suit to recover upon faslure of consideration. -IQBAL 


: i P ^ AHMAD, J. 
Where the plaintiff paid the purchase-price of certain property ! 


sold to him by the defendant, but was unable to obtain delivery 
of it and the defendant failed to make a title, Ae/d, that from 
the time when the plaintiff found himself unable to obtain posses- 
sion he had a right to sue for his purchase-money upon a failure 
of consideration and that the case fell within arjicle 97 or 62 of 
the Limitation Act. 
Mul Kunwar v. Chattar Singh, I. L. R., 30 All, 402, E 
gushed, Arunachala Asyar v. T. Rawasamt Atpar, I. L. R, 38 
ad., 1171, referred to. Janak Singh v. Walidad Khan, 13 A. 
L. J. R., 669 and Karuman Kamat v. Hanuman Atandur, I. L. 
R., 19 Cal., 123 (P. C.), followed. » 
SECOND APPEAL from-a decree of BABU GOPAL Das Mieri 
District Judge of Mainpuri, confirming a decree of BABU GANGA 
, PRASAD VERMA, Subordinate Judge. 


- N. C. Vatshk, for the appellant. . 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 


WALSH, J.—This is an interesting point upon which at one time #4, J. 
or another there appears to have been a difference of opinion. The. 
plaintiff has suffered the double misfortune of purchasing property 
aso Of which he has not received delivery from the vendor, and also of 
ges "paying the price. The defendant has failed to make a title. The 
~ „suggestion is that he had already sold to somebody else, although 
‘that issue has not beef actually determined, because the case has 
` been disposed of on the legal question. It seems more likely that 
it was a piece of dishonesty on the part of the vendor than a mere E 
~ -act of forgetfulness, but that does not alter the law. One result 3 
is that the plaintiff has -paji the purcbase-price for a consideration, — e 
namely, the transfer of the property, which has failed. That is 
‘article 97. Another view of the matter is that he has paid money 
to thedefendant for nothing which the defendant has no right to 
retain against the demand of the plaintiff, as was said by the old 
lawyers, against equity and right That is money received for the 
, use of the plaintiff, which is,article 62. It may be also treated, 
and good reasons could be given for doing so, as either a breach of - 
"&' contract in writing or the breach of an implied covenant undér-- ve 
section 55(2):of the Transfer of Property Act and varying vi me 


* 8. A. No; 770 of 1935. © = Ll 
106 Ww ue 
of + = 
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civ. — fave been taken on these alternative possibilities. 

1937 «x Thereis one decision relied upon by the plaintiff in Mul Kunwar 
v. Chattar Singh () and there is another case relied upon by 
L him in Arwnachala Aiyar v. T. Ramasami Atyar (°). Both of 
».*^. these decisions treat article 116 as applicable and come within 
Dayar Bix years, although Arunachala Aiyar v. T. Ramasami Atyar (*) 
—- can really be distinguished from the present case On the other hand, 
Walsh, J. — there is a more recent decision of this Court, namely, Janak Singh v. 
Walidad Kkasm(*), decided by Mr. Justice Chamier and Mr. Justice 
Piggott in 1915, which holds in a similar case, that articles 62 and 
. 97 are the appropriate ones. If there were nothing else, we should 
be prepared to uphold this decision on the ground of the desirability 
- of maintaining a consistent and concurrent authority ona question 
like this and also because the courts below have rightly held them- 
selvesebound by this decision—they had absolutely no alternative—and 
therefore their decision was right until it reached this Court at any 
rate ; but the decision of the Privy Council in Hanuman Kamat v. 
Hanuman Mandur (*) appears to us to be so much m point that even 
if we were djsposed to depart from the last decision of this Court, we 
ought not to do so, but are bound to follow the view taken by the Privy 
Council In that case a sale of joint family property went off upon 
objection made by other co-sharers of the vendor, but the purchase. 
money was paid before it went off. Like this case the vendor was 
unable to. give «itle and the purchaser found himself unable to 
obtain possession. The Privy Council held that from the time 
when he found himself unable to obtain possession he had a right 
wis to sue for his purchase-money upona failure of consideration and 
that the case fell within article 97 and that in any case it must fall 
either within 97 or 62. That is exactly what was decided in Janak 
Singh v. Walidad Khan, (*) and we hold that we are bound to 

follow that view and to dismiss this appeal with costa. 





PU Appeal dismissed 
" [1908] I. L. R., 30 All., 402. (13) [1914] I. L. R., 38 Mad., 1171. 
3) [1915] 13 å. L. J. R., 669. (4 1892] I. L. R., 19 Cal., 123. 
CiviL . AMBIKA NAIK (Decree-holder) 
M versus 
1937 





$ RAM RAJ TEWARI AND OTHERS (Judgment-debtors) * 
ay, 79 


dem Civil Procedure Code (V og 1908), sec. 48, sub-secs (1) end (2)—' Fraud” 
MUKERJI,J —Jnterpretation of—Plea of fraud— Stage at which it should be taken 
ASHWORTH, — Execution of decree, when barred by limitation, 


A party is not absolved from the necessity of taking up all 
available grounds for resisting a contention of the other side 
merely because at the date he has authority of the High Court 
which, if followed, would relieve him of resisting that contention 

Ex.S. A. No. 1018 of 1926, 
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on any but one ground. 
Fraud as used in section 48 of the Civil. Procedure Code will 


include not merely deceit but will also, except with reference to^ 


contract, include circumvention. 
"Lailta Prasad v. Suraj Kumar, a0 A. L. J. R., 185, followed. - 
Where the last application for execution was made beyond 12 
years from the date of the making of the order absolute for sale 
and it was found that certain objections raised by the judgment- 
debtors did not amount to a fraud nor delayed the execution of 
the decree and that no request was made by the decree-holder, 
either to the court below or in the memorandum of appeal filed 
in the High Court, to allow him time to find out whether there 
were or not any acts of the judgment-debtors which prevented 
him from executing the decree, Ae/d, that the decree-holder's 
application was rightly dismissed as time-bagred and that he 
should not be allowed further opportunity to hunt the recprd and 
find out whether there were any other acts of the judgment- 
debtors amounting to fraud and which prevented him from execut- 
ing the decree. 
Kannmsilla v. Dri Singh, I. L. R., 32 All, 499 and Begum 
Sultan v. Sarm Begum, a3 A. L. J. R., 977, referred to. 
EXECUTION Second Appeal from a decree of P K. Ray ESQ., 
Second Additional Judge of Gorakhpore, reversing a decree of BABU 
JOGINDRO NATH CHAUDHARI, Subordinate Judge. 


Haribans Sakai and S. S. Sastry, for the appellant. 
Shiva Prasad Sinha, for the respondents. 


The following judgments were delivered :— 

MUKERJI, J.—This is an appeal in an execution case by the 
decree-holder, the application for execution having been dismissed on 
the ground of limitation. g 


It appears that a decree for sale was passed and an order abso- 
lute for sale was made on the 13th of March, 1907. The last ap- 
plication for execution, the one with which we have to deal, was 
made on the 11th of December, 1920. Some of the judgment- 
debtors came forward with the objection that the application was 
time-barred having been made beyond 12 years from the date of 
the making of the order absolute for sale. The court of first ins- 
tance overruled this objection on the strength of the case of 
Kawnsilla v. Iskri Singk(). The judgment-debtors appealed. 
While the appeal was pending a Bench of this Court dissented from 
the earlier case in 32 Allahabad, and held that the 12 years’ rule of 
limitation enacted in section 4g of the Civil Procedure Code, applied 
equally to all decrees, irrespective of the fact whether the decree 
was passed before the passing of the Civil Procedure Code of 1908 
or after it. This decision is reported in Begum Sultan v. Sarvi 
Begum(*). In view of this later ruling, the learned District Judge 


(1) [1910] I. L. R., 32 All., 499. (2) [i925] 33 A. L. J. R., 977. 
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upset the judgment of the first court and dismissed the decree-holder’s 
application for execution. In the lower appellate court the decree: 
holder having found that his application was likely to be thrown out 
in accordance with sub-section 1 of section 48 of the Civil Procedure 
Code, relied on certain facts as bringing the case within sub-section 2 
of section 48 The learned appellate Judge considered all those 
points raised before him and was of opinion that those facts did not 
amount to acts of fraud on the part of the judgment-debtors and did. 
not prevent the execution of the decree at any time within 12 years 
immediately before the date of the application. In this view, the 
appeal was allowed and the execution application was dismissed as 
time-barred In the course of the judgment the lower appellate 
court did use the following language :— 


'* It 1s only to-day for the first time that the plea of fraud has 
been taken”. [ think I cannot entertain it. The deciee-holders 
cüght to have pleaded fraud and given evidence on it and prov- 
ed for how long the effect of fraud continued on them. In my 
opinion the decree-holdeis should not be allowed to raise the 
plea of fraud "' 

In view of this observation, it has been urged that the lower 
court should have allowed and this court should allow the decree- 
holder an opportunity to find out whether there are any acts of the 
judgment-debtors which would amount to frand within the meaning 
of sub-section 2 of section 48. 


Besides the above contention a particular objection taken by the 
judgment-debtors has been put forward as constituting fraud on their 
part. It would be logical to take up the second contention before 
the first one 


It appears that three objections were taken by a petition filed on 
the 24th of June, 1913. These objections were ultimately dismissed 
by the Subordinate Judge on the rtth of September, 1915. What- 
ever might be the view as to the dora fides of these objections, it is 
abundantly clear on the record that the preferring of these objections 
did not in any way interfere with the execution of the decree. The 
order-sheet is before us and it shows that the decree-holder was 
busy ın serving notices on the numerous judgmentdebtors in the 
case. Once the objectors’ counsel requested the court to postpone 
the hearing of the objection till notices had been served on all 
judgment-debtors This request was not granted The result was 
that the hearing of the objection iu no way delayed the execution 
of the decree. This is a sufficient answer to the contention that 
the preferring of the d an mentioned above prevented the 
execution of the decree. 


Coming back to the contention that time should be given to the 
decree-holder to find out whether there are or not any acts of the 
judgment-debtors which prevented the decree-holder from executing 
the decree, it is sufficient to say that no such request was made 
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either to the court below, nor was any such request miade in the 
memorandum “of appeal filed in this court. The decree-holder 
apparently believed, when the case was before the lower appellate 
court and when he filed his memorandum of appeal, that he had 
. exhausted all the acts of the judgment-debtors which he could put 
forward as amounting to fraud preventing him from executing the 
decree. In this view weare not prepared to grant him any further 
opportunity to hunt the record and find o&t whether there are any 
other acts of the judgment-debtors which would amount to fraud 
and which prevented him from executing the decree 

The result is that the appeal fails and is hereby dismissed with 
Costs. 

ASHWORTH, m concur in the decision and order passed. 
The appellant urges asa ground for the case being remanded in 
order that he may furnish further evidence of on the part of 
the judgmentdebtors which prevented him from executing his 
decree within t2 years the fact that when the case was tried by the 
first court there was a two-Judge decision of this Court according 
to which the Civil Procedure Code of 1908 not being retrospective 
his application for execution would have been within time. I cannot 
conceive that party is. absolved from the necessity of taking up all 
available grounds for resisting a contention of the other side merely 
because at the date he has authority of the High Court which, if 
followed, would relieve him of resisting that contention on any but 
one ground. There would be something to be said for this con- 
tention if the decision of this Court, on which he relied had been a 
Full Bench decision, but it was only a two-Judge decision. More- 
over, the judgment-debtors clearly took up at the beginning of the 
hearing of the case the position that they intended to resist the effect 
of that decision. In these circumstances I consider that, in this 


particular case at any rate the, appellant had no justification in not , 


being ready .with his evidence to establish that be was prevented 
from executing the decree by -fraud. It has been argued in this 
case that the application referred to by my learned brother was 
sufficient evidence of fraudon the part of the judgment-debtors. I 
am disposed to hold that this is correct. . La//a Prasad v. Suraj 
Kumar (') in effect lays down that fraud as used in section 48 of 
the Civil Procedure Code will include not merely deceit but will 
also, except with reference to contract, include circumvention 
There is a considerable and consistent body of cases in support of 
this. © I may mention that the American writer Bigelow in his 
work on fraud' has one section dealing with deceit and the second 
section dealing with circumvention. At the same time I concur 
with my learned brother that, in this particular case although this 
application of the judgment-debtors may have amounted to fraud it 
was not a fraud which prevented the execution of the decree. 


Appeal dismissed. 
(1) [1922] 20 A. L. J. R, *85. 
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KALI CHARAN SHARMA 
versus 
EMPEROR.* 


Criminal Procedure Code (Act V of 1808 as amended in 1923), section 
251—T rial under section 153.4 of the Penal Code—Order of forfeiture 
under section 00A, Criminal Procedure Code, passed by Local. Govern- 
meni subsequent to recording of prosecution evidence—Uigh Court's 
finding on application made by accused under section 90B—Conviction 
by Magt.trate without allowing further evidencg— Legality of. 

Even in cases of mandatory provisions, their application must 
vary according to the circumstances of the case. 


Where, híter evidence of 20 prosecution witnesses had been 
fecorded during the trial of an author of a book, under section 
- 153À of the Penal Code, by the District Magistrate, the Local 
Government proscribed the said book under section ggA, Crimi- 
nal Procedure Code, and on an application made subsequently 
by the accused, under <$ section 9ggB, a Bench of three Judges of 
the High Court held that ‘‘ the book contained matter which 
promoted, or was intended to promoté, feelings of enmity or 
hatred between different classes of His Majesty's subjects’ and 
the District Magistrate, thereafter, convicted the accused under 
section 1534 of the Penal Code without allowing any further 
evidence, Ae/d, that the District Magistrate was perfectly correct 
in shutting out all further evidence after the order of the Bench 
of the High Court. It is true that the provisions of section asr 
of the Criminal Procedure Code were violated but the necessity 
for such violation is explained by the fact that when section 251 
was recodified in 1898 the framers thereof had not in mind the 
subsequent provisions of sections ggA, B, C, D, E, F and G 
which were first enacted in 1922. by the Press Law Repeal and 
Amendment Act (No. 14 of 1922), and subsequently extended in 
operation by Act No. 36 of 1926. 
CRIMINAL REVISION from an order of E. BENNET ESQ, 
Sessions Judge of Agra. 
N. P. Asthana, Panna Lal, S. N. Verma and Permeshari 
Sakai, for the appllicant. 
M. Walliullak (Assistant Goverhment Advocate), for the 
Crown. I 
The following judgment was delivered by . 
DALAL, J —This is an application by Pandit Kali Charan 
Sharma, author of a Hindi book entitled “ Vichitra Jiwan". He was 
convicted by the District Magistrate of Agra of an offence under 
section 153-A of the Indian Penal Code, and his appeal was dismissed 
by the Sessions Judge of Agra. The sentence imposed on him is of 
one year's rigorous imprisonment and a fine of Rs. 1,000 or six 
“Cr. Rev. No. 255 of 1927. 


~ 
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months’ further rigorous imprisonment in default. The ground of 
revision is that the District Magistrate shut out cross-examination 
of prosecution witnesses and the production of defence witnesses, 
and therefore the trial being in contravention of the mandatory 
provisions of section 251 of the Code, of Criminal Procedure was 
void, and the conviction passed on such a trial] untenable. 


It so happened that after the evidence of twenty prosecution 
witnesses had been recorded in September, 1926, the Local Govern- 
ment proscribed the book under section 99-A, Criminal Procedure 
Code, on the 27th of October, 1926. The notification ran as follows :— 


"In exercise of the powers conferred by section 9gÀ of the 
Code of Criminal Procedure (No. 5 of 1898), as amended by Act 
No. 36 of 1926, the Governor in Council hereby declares to be 
forfeited to His Majesty all copies wherever found of the book 
in Hindi, or of its translation entitled "" Vichitra Jiwan " 
written by Pandit Kali Charan Sharma and Published by Prem 
Pustakalaya, Phulatti Bazar, Agra, and all other copies or editions 
of, or extracts from, the same book wherever printed, inasmuch 
as the said book, 1n the opinion of the Local Government, con 
tains matter thc publication of which is punishable under section 
153-À of the Indian Penal Code ”. 

The Pandit instead of facing out his trial adopted the shorter 
. course under section 99-B of the Code of Criminal Procedure, as 
amended by Act No. 36 of 1926, which permitted any persons 
baving any interest in a book, in respect of which an order of for- 
feiture bas been made under section 99-A, to apply to tbe High 
Court to set aside such order on the ground that the issue of the 
book, in respect of which the order was made, did not contain any 
matter which promoted, or was intended to promote, feelings of 
enmity or hatred between different classes of His Majesty’s 
subjects The meaning of the Hindi words “Vichitra Jiwan” is 
“a peculiar, topsyturvy, or abnormal life”. The very title suggests 
the life of a person who said one thing and did another, or did good 
or bad things at different times. In order to understand what effect 
a book of that nature, whose contents were rightly advertised by its 
title, would have on the minds of devout Mobammedans, it is 
sufficient to give the meaning of these words and to state that the 
life was that of the prophet, Mohammed who is considered to bea 
holy personage by the Mohammedans At the applicant's request 
the trial in the District Magistrate's Court was stayed. The 
applieation under section 99-B by the Pandit was heard here bya 
Bench of three Honourable Judges, Walsh,*Lindsay and Banerji, JJ. 
They definitely held, as they were bound to do in order to dismiss the 
application, that the book contajned matter which promoted, or was 
intended to promote, feelings of enmity or hatred between different 
classes of His Majesty's subjects The learned counsel who argued 
this revision showed me a copy of a judgment of an Honourable 
Judge of the Lahore High Court on a similar book “Rangila Rasul” 
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(a gay prophet) issued in the Punjab. Possibly the judgment was 
cited as both books appeared to have been issued in prosecution of 
the same Hindi propaganda. With all regpect to the learned Judge, 
I am not prepared to agree with the nice distinction he has drawn 
between a book which may hurt the feelings of Mohammedans and 
a book which may cause feelings of enmity or hatred between 
different classes of His Majesty’s subjects. Speaking for myself I 
look at such matter not as a somewhat learned Judge of a High 
Court, but as a common citizen of a town in India. I would place 
myself in the position of a Mohammedan who honours his prophet, 
and then consider what my feeling would be towards a Hindu who 
ridiculed that prophet, not out of any eccentricity (some vickitra 
mind), but in the prosecution of a propaganda started by a class of 
persons who are not Mohammedans In such a position from the 
hatred of a authbr I would, as an ordinary man, proceed to hatred of 
the clafs to. which the author belonged and which instigated the author. 
There cannot be the slightest doubt that the writing such as that 
of the book before me, which I am not going to analyse for fear 


' Of giving it further publicity, will certainly promote feelings of 


enmity and hatred between Hindus and Mohammedans. 


The matter, however, does not rest there. The question is 
whether the applicant had a fair trial I do not agree with the 
learned Judge of the lower court who held that the judgment of 
this Court, solemnly delivered by three learned Judges, who had the 
same issue before them as the learned Sessions Judge, a presiding 
officer of an inferior court, had, was irrelevant. Under section 11 
of the Evidence Act facts not otherwise relevant are relevant if they 
are inconsistent with any facts in issue or relevant fact. The fact in 
issue here 1s whether the writing comes within the purview of section 
153A of the Indian Penal Code, and the defence to it is inconsist- 
ent with the dismissal of the petition of the applicant by this 
Court. Under section 13 also the judgment of this Court may be 
admissible. The applicant claimed the right to distribute his books, 
and that right was denied by this Court on the ground that the book 
contained matter which promoted hatred between Hindus and 
Mobanimedans 


Upon a closer examination, we must inquire whether the District 
Magistrate should go through the farce df recording evidence under 
a mandatory provision of the Code of Criminal Procedure when he 
knows well that no Magistrate, Sessions Judge, or a Judge of the 
High Court can hold om the matter in issue in the trial before him 
contrary to the definite opinion of `a Bench of three Judges of this 
Court. In my opinion even in cases of mandatory provisions, 
their application must vary accordihg to the circumstances of the 
case. When section 251 was recodified in 1898 the framera there- 
of had not in mind the subsequent provisions of sections 99-A, B, C, 
D, E, F and G, which were first enacted in 1922 by the Press Law 
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Repeal and Amendment Act (No. 14 of 1922), and subsequently 
extended in operation by Act No. 36 of 1926. Would it have been 
possible for any Magistrate to convict the Pandit of the offence of 
which he has been convicted if the Bench of this Court bad granted 
his application under section 99-B and set aside the Local Govern 
ment’s order of forfeiture, dated 37th October, 1926 ? Iam certain 
that no conviction would have been possible. When his application 
was dismissed, he must suffer the penalty. Two courses were open 
to him, either the quick one under section 99-B, or the slow 
and spectacular one of trial before the District Magistrate with 
lengthy cross examination and a crowd of defence witnesses. He 
chose the shorter cut, and, in my opinion, the District Magistrate 
was perfectly. correct in shutting out all further evidence after the 
order of a Bench was passed here. The applicant had had a definite 
finding against him of the highest Court in.the province presided 
over by three Judges, two of them being the most senior puisne 
Judges of this Court Whatever the evidence may Le on either 
side, no court in this province would be able to decide otherwise, 
and, therefore, in my opinion, all further evidence was rightly dis- 
allowed by the District Magistrate Itis true that the provisions 
of section 251 of the Code of Criminal Procedure have been violated 
but I have explained the necessity of such violation by amendments 
in the Code which were subsequent tothe codification of section 
251. 

There isa heavy sentence of fine, and the bx Government 
did not take prompt action Whatever mischief the book was likely 
to do has been done. Under the circumstances I think there should 
be a substantial reduction in the sentence of imprisonment. I 
'reduce the sentence of one year's rigorous imprisonment to one of 
two months' rigorous imprisonment, but uphold the sentence of fine 
of Ra. 1,000 and the rigorous imprisonment for six months in default; 
otherwise the application is dismissed. 


Application dismissed. 
Sentence reduced. 


e 
BADRI SINGH AND OTHERS (Defendants) 
Vefsuws 


SADAPHAL SINGH (Ztistiff ) 
AND ADIT SINGH AND OTHERS (Defendants) .* 
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- Plaintiffs executed a sale-deed in favour of defendants. In 
a suit brought by the defendanistiansferees to obtain posses- 
sion, a composition deed was executed by the parties which 
provided that `“ if the purchase-money were repaid by a certain 
date, the vendees-shali give up the property and if the vendees 
: refuse to give up the property and accept the money, the vendors 
shall deposit the money into court, and shall, after filing a suit 
and getting the decree set aside and sale-deed cancelled, obtain 
possession". ‘A decree was passed in the suit in terms of the 
said compromise. Later on the vendees executed a sub-mortgage 
and in this document they described themselves as being mort- 
gagees by conditional sale and as deriving their right by the 
compromise ' aforesaid. The 4h4emet also showed that the 
vendees had got their names entered in the revenue records as 
mortgagees by conditional sale and not as pyre proprietors. In 
& suit for fedemption of the mortgage created by the compromise 
Coupled with the decree, Ae/d (Jer MUKERJI, J.), that the inter- 
pretation put on the document by the parties to the document 
themselves was the right interpretation and the “transac:ion was 
one of a mortgage by conditional sale. 
The conduct of the parties is admissible in evidence to show 
in what light they themselves regarded the transactions. 
Ma Thawng v. Ma Than, (P. C. A. No. 10 of 1923, decided -on 
18th December, 1923, and Secretery of State for India in Council 
v. Raja Jyoti Prasad Singh, 24 AL. J. R.,-761 (P. C), referred to. 
` Per ASHWORTH, J., (concurring in dismissing the appeal).— 
That by virtue of the decree passed in terms of the composition 
deed the ancestors of the defendants became the mortgagees. 
whatever their position might have been before. ` 
The defendants could only set up their position under the 
decree and could not fall back on their. position as ıt would 
7 have been on a proper interpretation of the composition’ deed in 
the absence of the decree. The evidence of subsequent conduct 
is only admissıble for the purpose of construing a deed when it is 
impossible to arrive ata clear finding as to the meaning of the 
deed from its own terms and from the surrounding circumstances. 
SECOND APPEAL from a decree of BABU KRISHNA Das, Addi- 
tional Subordinate Judge of Azamgarh, confirming a decree of BABU 
KkISHNA CHANDRA, Additional Munsif. 
N. C. Vaish, for the appellants. . 
. Uma Shanker Bajpas, for the respondents. 
The following judgments were delivered :— 
MURERJI, J.—The sole question for determination in this Sppe 
is whether the courts below were right in interpreting a certain 
document as a mortgage-deed. . 


The facts briefly are these. On gth August, 1865 the ancestor 
of the plaintiff-respondent, Sadaphal Singh, executed a sale-deed in 
favour of Bachchu Singh and Achraj Singh, ancestors of the defend- 
ants. The transfereef did not obtain possession, and they had to 
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bring a suit for recovery of it In the suit a compromise was 
entered into though in the deed of compromise it was called only a 
deed of confession of judgment This was on the 15th of March, 
1867. The parties agreed to vary the original document which was 
one of out and out sale They entered into certain terms, and the 
decree that was passed adopted those terms. The plaintiff’s case 
is that the compromise coupled with the decree created a mortgage 
in favour of Bachchu Singh and Achraj Singh and that therefore 
the plaintiff was entitled to recover the property by way of redemp- 
tion. He accordingly instituted the suit out of which this appeal 
has arisen. The courts below decided in favour of the respondent 
No. 1 ; hence an appeal by some of the defendants. The appellants’ 
contention is that the compromise did not alter the character of the 
sale of 1865, but only gave the vendors a right to repurchase the 
property. 

The question for determination iu this appeal is whether the sale 
stands and the compromise gave only a right of repurchase, or whe- 
ther the sale-deed was given up and in its place a mortgage by 
conditional sale was accepted by the parties. 


The salient points as regards the language of the document are 
mentioned in the judgment of the first court, and some of these 
points have been noticed by the lower appellate court. Briefly 
speaking the deed of compromise said that if the vendors paid to 
the vendees the sale price of Rg 525 on the 30tH day of Jeih of 


1285, Fasili, the vendees would “ give up” (chhor des) the property. - 


The parties further agreed that in case the plaintiffs (transferees) 
refused to give up the property, the transferors would be entitled 
to deposit the money in the treasury and to recover the property by 
a suit by the cancellation of the decree and the sale-deed. The 
document further said that if the transferors failed to pay the sum 
of Rs. 525 atthe aforesaid date, then the condition of payment of 
. the sum of Rs. 525 would be treated as void, and the plaintiffs (tlie 
transferees) would become the "absolute owners" of the property 
sold, and the defendants (the transferors) would have nothing to do 
with the same. Five years after this compromise the very persons 
who entered into the compromise, namely, the ostensible ven- 
dees, Bachchu Singh and Achraj Singh, executed a sub mortgage, 
on the 4th of August, 1872, fora term expiring with the 3oth of 
Jeth 1285—the same date on which the original transferors were to 
pay the sum of Rs. 525. In this document Bachchu Singh and 

chraj Singh described themselves as being mortgagees by condi- 
tional sale and as deriving their right by the "compromise" afore- 
said. They described the document of the r5th of March, 1867 as 
a “ compromise " and not merély as a confession of judgment. The 
khewai of 1873 shows that Bachchu Singh and Achraj Singh got 
their names mutated in the revenue records as mortgagees by 
conditional sale and not as pure proprietors. " 
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We have to determine, in the circumstances, whether the subse- 
quent transaction of compromise was meant to bé one of mortgage 
or one of gale. . 


To my mind there is not the slightest difficulty in accepting the 
respondents’ contention. The fact that there was a dispute between 
the parties as to an out and out sale, the fact that the transferees 
undertook to “give up” the property on payment at a certain date, 
the fact that provision was made for deposit of money, which could 
be valid only in the case of a mortgage money, and the further fact 
that a provision was made that in the case of default of payment the 
transferees would become “ absolute owners”, all point to the con- 
clusion that the transaction was one of a mortgage by conditional 
sale, although the transaction took place before the passing of the 
Transfer of Preperty Act. The character of the transfer was well 
knowneand in no way differed from what has been described ‘in the 
Transfer of Property Act. If we read the definition of a mortgage 
by conditional sale as given in the Transfer of Property'Act and 
compare it with the terms given in the deed of compromise, we shall 
see that every item of the several terms falls within the 'said defini- 
tion. If, however, we should experience any difficulty in under- 
standing what the parties meant to be the nature of the transaction, 
that difficulty is very easily solved by the subsequent conduct of 
Bachchu Singh and AchrajSinghthemselves. They were the parties 
to the sale-deed, ahd they were the parties to the compromise. They 
regarded themselves as nothing more than mortgagees by condition- 
al sale, and they obtained mutation of their names as such. If they 
had for a moment regarded themselves as absolute owners, they 
would not have hesitated in asking for mutation in that capacity. 
Then they were the persons who made the mortgage of 1872, and 
they called themselves mortgagees by conditional sale. After all 
these three transactions, to coniend in the year 1927,—60 years after 
the transuctiono—that the parties meant something different from what... 
they themselves believed to have been the case, would be, in my 
opinion, undesirable. Certainly those who entered into the transac- 
tions themselves knew what they wanted to do. There can be no 
doubt that the meaning is not clear, otherwise there would not have 
been a second appeal in spite of two concurient findings against the 
appellants. In the circumstances the cunfluct of the parties is ad- 
missible in evidence to show in what light they themselves regarded. 
the transactions. 

The Privy Council, inthe unreported case of Ma Thaung and 
another v. Ma Than and others (*), had before their Lordships a 
certain document up for incerpretation. It could be interpreted both 
as a deed of partnership and as a deed of partition. Finding that 
the document was not quite clear, they looked into the conduct of 
the parties to the contract and said: 

(1) P. C. A. No. IQ of 1923, decided on 18th December, 1923. 
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"' the conduct to the parties to a contract reduced into writing 


will not vary or alter it, but their conduct may help to explain | 


or elucidate a contract open to different meanings. The mode, 
therefore, in which the sons and daughters of U. Nyein dealt 
with their shares 1s material;it helps to strengthen the conclusion 
that Ex. L was mere a record ofa division of rights and interests 
rather than a deed of partnership. ' - 

This, therefore, 1s a distinct authority for admitting into evidence 
the Akewat and the subsequent deed of mortgage of 1872 They 
atforded not merely admissions of Bachchu Singh and Achraj Singh 
but admissions supported by their conduct aftecting the property 
itself. 


Again in the case of the Secretary of State for India in Council v. 
Raja Jyoti Prasad Singh (*) which has been but imperfectly repo ted 
in Secretary of State for India ın Council v. Raja Jyoti Prasad 
Singh (*), the question arose whether the lease granted to the 
Raja of Pachete included or not three particular villages. Their 
Lordships of the Privy Council found that it was useful to look into 
the conduct of the Raja. It was found that the Raja had made 
certain returns as to villages from time to time, and that he had 
omitted to mention those villages. This conduct on the part of the 
Raja was found to be an indication that the three villages were not 
included in his lease. 


I am, for the foregoing reasons, clearly of opinion that the inter- 
pretation put on the document by the parties to the document 
themselves, namely, by Bachchu Singh and Achraj Singh, was the 
right interpretation, and there is no reason to suppose that they 
were under any mistake as to their position as created by the trans- 
action in which they themselves entered I would, therefore, dismiss 
the appeal with coats. 


ASHWORTH, J.—I concur in dismissing ‘this appeal but for 
different reasons from those invoked by the lower courts and by my 
learned brother. 


It is a fact that the ancestors of the plamtiffcrespondenta 
executed on the gth August, 1865 a sale-deed in favour of the 
ancestors of the defendants The transferees had to bring a 
suit to obtain possession his suit was resisted on the ground that 
the whole of the purchase-money bad not been peid. The suit was 
settled by a,composition deed dated the 15th March, 1867. This 
deed dealt with some other matters as wel as with the matter’ in 
suit It recited that the defendants gave up their objection based 
on non-payment of purchase-money and agreed to- possession being 
given to the plaintiffs. At the same time it provided that if the 
purchase-money were repaid by acertgin date, “the plaintiffs shall 
givé up the property, and if the plaintiffs refuse to give up the 
property and accept the money, the defendants shall pay the money 


(1) P. C. A. No. t5 of 1923. (a) *[1926] a4 A. L. J. R., 761. 
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into court and shall after filing a suit in court and getting the decree 


_ set aside and the sale-deed cancelled, obtain possession ’. Both the 


lower courts and niy learned brother have assumed that a decree 
was passed in terms of the compromise. No decree, however, has 


"been referred to by the lower courts or has been placed in evidence 


before us on appeal. It might, however, if there were nothing to 
indicate the contrary, be presumed that the decree was passed in 
terms of the compromise. If the decree had merely referred to the 
compromise, then the question would have been what was the effect 
of the sale-deed -as overlaid by the composition deed. There is, - 


` however, clear evidence on the record that the decree did not merely 


refer to the terms of the compromise. There is a document called 
Exhibit-4 wherein the vendees -under the sale«deed mentioned 


. mortgaged on the 4th August, 1872 their rights to a third party. 


In this deed they referred to the previous sujt as follows :— 


+$ 


“ As no mutation of names had been effected the said document 
* (r.e., the sale-deed of 1865) “ was filed in the court of the Munsif 
at Muhammadabad' and by reason of the mutuai compromise the 
court held that the said sale-deed was a mortgage by conditional 
. sale till 1285 F. and a decree was passed in favour of' us, the 
executants "', 
Pon this it is clear that in the suit referred to, after the composi- 
tion deed bad been filed, the court gave a decree declaring that the 
plaintiffs were to.obtain possession of the land as mortgagees under 
a mortgage by conditional sale. This being so, the question in this 
case was not what was the proper interpretation to be placed on 
the sale-deed read with the composition deed, but what was the 
effect of the decree passed in the suit. It is clear that the ances- 
tors of the defendants, by virtue of the decree, became mortgagees 
whatever they had been before. 


If I had had to construe the sale-deed read in conjunction with 
the composition deed and with surroundmg circumstances, I should * 
have held that the defendants were out and out vendees, and that 
the plaintiffs had orily a right to repurchase, which right was barred 
by limitation. Nor would | have admitted any subsequent conduct 
of the plaintiffs as evidence for the purpose of construing the. 
composition deed. Subsequent conduct is only admissible for the 
purpose of construing a deed when it is "impossible to arrive at a 
clear finding as to the meaning of the deed from its own terms and 
trom surrounding circumstances. There were no expressions in the 
composition deed inconsistent with its being regarded as continuing 
the position of the transferees as that of vendees, and there were 
terms, especialy those declaring what the transferors would be 
entitled to do if the transferees did nôt accept the purchase-money. 
offered to them, which were inconsistent with regarding the com- 
position deed as changing the sale into a mortgage. But, as I have 
remarked above, the defendants can only get up their position under 


- 
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the decree and cannot fall back on. their position as it would have 
been ona proper interpretation of the composition deed in the 
absence of a decree. 


Bv Tu E Court.—The appeal is dismissed with costs. 
Appeal dismissed. 


MURLI PATHAK 
versus 
EMPEROR THROUGH BHUKAL.* 


Penal Code, section ¢99—Defamatiwa—Acaused, statement of, under section 
342 (2) of the Criminal Procedure Code (Act V of 1808 as amended 
tn 1923), arising out of question put by Court—When not punishable. 

An accused making a defamatory statement in his defence, 

^ in answer to quesuons put to him by the Court, is saved from 

punishment under section 499 of the Penal Code, by the pro- 

tection given to him under Section 342 (2) of the Criminal Pro- 

cedure Code. 

Champa Devt v. Pirbhu Lal, a4 A. L. J. R., 329, Bai Shanta 

v. Umrao Amir Malick, A. I. R., Bom., 141, Zn re P. Venkata 

Reddy, I. L. R., 36 Mad., 216 and Satssh Chandra Chakravarts v. 
Ram Doyal De, I. L. R., 48 Cal , 388, referred ie. 

CRIMINAL REVISION from an order of BABU GOVIND SARUP 

MATHUR, Sessions Judge of Mirzapur. 

M. A. Asis, for the applicant. 
Gadadhar Prasad, for the opposite-party 
The following judgment was delivered by 


DALAL, J —The only ground worth considering in this applica- 
tion for revision 1s ground No. 3 that the alleged defamatory state- 
ment having been made by the applicant as an accused person in 
his defence cannot form the subject-matter of a prosecution for 
defamation. The applicant Murli Pathak was prosecuted by Bhuk- 
kal on a charge under section 426 of the Indian Penal Code. In 
the ordinary course, during the trial, the applicant Murli Pathak 
was examined by the cotfrt under section 342 of the Code of 
Criminal Procedure. Questions were put to him by the court, 
and he answered them. At the end, one question was: Why the 
charge was brought against him by Bhukkal? and he replied that 
this was owing to enmity The next question was whether he 
had anything more to say, and in answer he gave reason for the 
enmity His answer was tbat'he and Bhukkal were not on din- 
ing terms because Bhukkal's daughter-in-law was in the keeping of 
a Lokar. Bond thereupon prosecuted Murli Pathak under sec- 

a ' * Cr. Rev. No. 270 of 1937. 
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tion 499, Indian Penal Code, for defamation, and Murli was punished 
by a Magistrate with fine under section 500, Indian Penal Code. 
An appeal by Murli, was dismissed, and he has brought this revision 
application to this Court. 


In my opinion the provisions of section 342 (2), Criminal Proce- 
dure Code will apply It is laid down there that the accused shall not 
render himself liable to. punishment by refusing to answer such 
questions—that is, those put to him by the Court under clause (1) — 
or by giving false answers to them. Murli, who was an accused 
person in the case under section 426, is now punished for giving 
a false answer to a question by the Court. In my opinion the 
order was prohibited by statute. On behalf of Bhukkal complainant 
my attention was drawn to the judgment of Mr. justice Daniels 
in Champa Devi v. Pirbhu Lal C). In that case the accused 
person. who was prosecuted for defamation had filed a written 
statement, and the learned Judge has specifically mentioned that 
the immunity conferred by section 342 (2), Criminal Procedure Code, 
did not extend to a written statement. The learned counsel next 
referred me toa Full Bench decision of the Bombay High Court, 
Bai Shanta v. Umrao Amir Malek (°). The question referred 
to the Full Bench was whether relevant statements made by an 
accused person nnder section 342, Criminal Procedure Code, or con- 
tained in a written statement filed by him with the Court’s permis- 
sion, are absolutely protected from being the subject of a prosecution 
for defamation under section 500, Indian Penal Code. The answer 
to this was in the negative. With all respect it may be pointed 
out that the question includes two different matters, one privileged 
under section 342 (2) and the other (a written statement) not so 
privileged The learned Chief Justice, while delivering the judg- 
ment o the Full Bench, observed : 


‘ There is nothing in section 342 of the Code of Criminal 
Procedure which gives an accused person an absolute privilege 
as regards defamatory statements made by him in his examina- 
tion." 

However the matter may be-put, there is no explanation of the pro 
visions of clause (2) of section 342, and even if the accused did 
not have any absolute privilege, it will be sufficient for his purpose 
if he cannot be punished for making a éalse statement in answer 
to a question put to him by cour. When he cannot be punished, 
it must be presumed that he had an absolute privilege under sec- 
tion 342 (2), Criminal Procedure Code. There is no consideration 
` given to this matter by the learned Judges of the Bombay High 
Court. The Madras High Court is in favour of absolute privilege 
(see Im re P. Venkata Reddy (9, while the Calcutta High 
Court has disagreed with this opinion, Satish Chandra Chakravartt 
v. Ram Doyal De (*). The question which arises here is not 


2 Hol 24 A. L. J.^R., 329. n p A. I. R., Bom., 141.. 
3) L1911] I. L. R., 36 Mad., 216 1921] I. L. R., 48 Cal., 388. 


t 


VOL xxv] HIGH COURT 857 


of absolute privilege, but of the bar to the accused being punished 
for anything he may state in answer to questions by court. 


It was argued that the answer containing the defamatory state- 
ment was wholly irrelevant and added by Murli Pathak, not in 
answer to any question, but of his own motion, to defame Bhukkal. 
I cannot agree to that view of the circumstances of the examination. 
Murli was asked the reason for a false. charge, and when he gave 
that to be enmity, and when the court proceeded to direct him to 
make any further statement, the natural implication was that the 
court desired to know the reason for the enmity, and the defama- 
tory statement did give that reason. The answer which is the 
subject of the defamation was relevant to the matter in issue and 
arose out of a question put by the court I hold that Murli was 
saved from punishment by the protection given to htm under sec 
tion 342 (2) of the Code of Criminal Precedure when he made the 
defamatory statement. 


I set aside the conviction and sentence and order the fine, if any 
recovered, to be refunded 
! Conviction quashed. 


- 


GANESH AND ANOTHER (Defendants) 
UCTSHS 
DASSO (Plaintiff) AND MUSAMMAT BUDHA (Defendant) * 


Specie Relief Act (Z of 1877), section 9—Inappliucability of —To claim for 
recovery of possession and daimages—FPossessory title, basts of suit— 
When decree can be granted. 


If a plaintiff, in a suit for possession, claims a decree on the 
basis of title and further claims a decree for damages, the suit 
does not come within the purview of section g of the Specific 
Relief Act and if the plaintiff fails to prove his'title, either 
possessory ot as a rightful owner, he cannot be granted a decree 
for possession even though the suit may have been brought 
within 6 months of the date of dispossession. 


In a suit for possession, if the plaintiff proves that he was in 
peaceful possession at the time of dispossession by the defend- 
ant, the defendant can only resist the claim for possession on 
proving’ title in himself. If he fails to do so, the plaintiff is 
entitled to a decree on the basis of hig possessory title notwith- 
standing the fact that the plaintiff did not frame his suit as a 
suit under section 9 of the Specific Rélief Act and did not sue 
the defendant within a perjod of 6 months from the date of his 
dispossession. 

Title is no defence in a suit under section 9 of the Specific 
Relief Act but affords a conclusive defence in other suits. 

= F, A. F. O. No. 203 of 1926 
, 108 
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Fi8Sr APPEAL from an otder of PANDIT RUP KISHEN AGA, 
Subordinate Judge of Allahabad. 

M. MaAmoodwllah, for the appellants. - 

T" A. K. Sherwani, for the respondents. 

The following judgments were delivered :— 

IQBAL AHMAD, J.—This appeal must fad. It is well settled 


that possessory title ia good against everybody except the true owner 
and, in, the case of a wrongful ouster, a plaintiff is entitled to succeed 


~- upon'the strength of previous possession, if the defendant fails to 


prove a better title. Againsta mere trespasser prior possession is 
itself a title inasmuch as possession raises a presumption of title. 
Possession in law 1s a subsisting right which the law protects and 
which can be,enforced against any person who does not prove-a 
better, title. Accordingly in a suit for ejectment against a trespasser 
based on the plaintiff's- title, if the plaintiff fails in proving title in 
himself but proves that he was in peaceful possession of the pro- 
perty in suit at the time of his wrongful ouster by the defendant, 
he is entitled to a decree for possession as against the trespasser. 
In short in a suit for possession if the plaintiff proves that he was 
in peaceful possession at the time of dispossession by the defendant, 
the defendant can only resist the claim for possession on proving ` 
title in himself. If he fails to prove title, the plaintiff is entitled 
fo a decree on the bagis of his possessory title notwithstanding the 
lact that the plaintiff did not frame his suit as a suit under section 
9 of the Specific Relief Act, and did not sue the defendant within 
a period of 6. months from the date of his dispossession. A dis- 
tinction is to be drawn in cases under section 9 of the Specific 
Relief Act and cages in which courts grant the plaintiff a decree in 
suits filed after 6 months of the date of dispossession on the basis 
of the plaintiff' possessory title. In suits under section 9 of the 
Specific Relief Acta person who has been dispossessed is entitled 
to a decree for possession if he files a suit within 6 months of the 
date of dispossession E: notwithstanding any other tttle that may 
be set up in such swit”. In suits under section 9 of the Specific 
Relief Act the court does not try questions of title and, therefore, 
the defendant cannot resist the plaintiff's suit on. the ground of 
his being the rightful owner No matéer how good. the title of the 
dispossesaor, the person previously in possession is entitled’ toa 
decree for possession in suits under sgction 9 of the Specific Relief 
Act provided he bringg the suit within 6 months of the date of his 
dispossession. That is not the case in suits for possession brought ` 
more than six months after the dispossession of the plaintiff. In 
such suits courts have to try questions of title and, therefore, it is 
open to a defendant notwithstanding the previous possession of the 
plaintiff to resist the-claim for possession by setting up and proving 
a title in himself. In other words, title is no defence in a suit 
under section 9 of the» Specific Relief Act, but affords a conclusive 


voL xxv] ‘HIGH COURT l 859 


defence in other suits. ` 
In the suit, giving rise to the present appeal, the plaintiff alleged 
_ that he was in possession as a mortgagee of half of the holding in 
dispute by virtue of a mortgage-deed executed by- defendant No 1 
in favour of the plaintif on the r2th of July, 1925, and that the 
defendants wrongfully dispossessed him. from the holding. The 
suit was not resisted by defendant No.1. Defendants Nos. 2 and 3 


contested the suit on the ground that the holding in dispute belonged, 


to them and that the mortgage in favour of the plaintiff was invalid. 
They further alleged that tbé plaintiff was never in possession and 
was never dispossessed by them. 


A number of issues were framed by the trial court. But that 
Court, without first ascertaining what the facts were and without 
deciding the questions of fact that were necessary for determination 
of the suit, dismissed the suit on the ground that the plaintiff being 
a mortgagee of an occupancy holding, a transfer of which is prohi- 
bited by law, was not entitled to maintain the suit. 


On appeal by the plaintiff the lower appellate court, after point- 
ing out that defendant No. 1 did not contest the suit nor did she 
set up the invalidity of the mortgage as a bar to the plaintiff’s claim, 
held that if defendant No 1 was the owner of half of the holding 
and if the plaintiff had succeeded in getting possession of that share 
of the holding as a mortgagee the contesting defepdants, vts., de- 
fendants Nos. 2 and 3, cannot be allowed to resist the plaintiff's 
claim on the ground of the invalidity of the mortgage - executed by 
defendant No. 1. That court further held that the suit having been 
brought within a month of the alleged date of dispossession it was 
“amply within the period of limitation for a suit under section 9 of 
the Specific Relief Act " and “ therefore, the plaintiff might have 
been entitled to a decree for recovery of possession under section 9 
of the Specific Relief Act." As the suit was decided by the trial 
court on & preliminary point, and the decision on that point was re- 
versed by the lower appellate court, that court remanded tbe suit to 
the trial court for decision on the merits. 


In appeal before ua it is argued on behalf of defendants Nos 2 


and 3 that the suit being & suit based on a title in which the plaint- 
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damages, section 9 of the Specific Relief Act had no application to 
the case. This contention of the learned counsel is well-founded. 
If a plaintiff in a suit for possession claims & decree on the basis 
of title and further claims a decree for damages, the suit does not 
come within the purview of section 9 of the Specific Relief Act, 
and if the plaintiff fails to prote his title, either possessory or as a 
rightful’ owner, he cannot be granted a decree for possession even 
though the suit may have been brought within 6 months of the date 
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But though the lower appellate court was wrong in assuming 
that the plaintiff-may be entitled to a decree under section 9 of the 
Specific Relief Act, in our judgment the order of remand passed by 
that court is perfectly correct, and ought to be affirmed. It is clear 
that a mortgage of an occupancy holding is prohibited by law and it 
may have been open to defendant No. 1 to contest the validity of 
the mortgage on that ground but, as already stated, defendant No, 1 
did not contest the suit and did-not set up the invalidity of the 
mortgage as a bar to the plaintiff's claim. If the plaintiff on the 
basis of the invalid mortgage succeeded in getting peaceful posses- 
sion of the holding, he is entitled to a decree as against defendants 
Nos. 2 and 3 on the basis of bis possessory title, provided that those 
defendants are not the owners of the share of the holding mortgaged 
to the plaintiff. If the plaintiff succeeded in getting possession as 
a mortgagee unter an invalid mortgage he is entitled to have his 
posses§ion protected as against everybody except the true owner 
It is obvious that if defendants Nos. 2 and 3 are the owners of the 
share of the holding mortgaged to the plaintiff, the plaintiff's guit is 
bound to fail. It is manifest, therefore, that the auit cannot be de- 
cided without deciding the questions of fact noted above. Accord- 
ingly I would dismiss the appeal with costs 

WALSH, J.—1 entirely agree with the judgment which has just 
been delivered. It is a pity that the trial courts do not realize the 
serious mischief, which is continually done by these impetuous 
methods of deciding what are really academic points. Counsel for 
the appellants contends that in fact the appellants are at any rate 
interested in one-half of the property. To take an extreme case, they 
may eventually succeed in persuading the court that they and their 
predecessors-in-title have been in adverse possession for a thousand 
years and that the plaintiff never had a leg to stand upon. But the 
fact is that they have not done so at present because no evidence has 
been called. We have pointed out over and over again that even if 
a suit is dismissed upon a preliminary point, it is of the greatest 
advantage to the parties and to the appellate court that all the issues 
should be determined because preliminary points are sometimes un- 
sound and'if they are overruled in the appellate court, the appellate, 
court is then seized of all the material which enables it to dispose of 
the suit if it happens to disagree with the first court. It is clear 
from what ‘has already been said that our decision relates to the 
claim only 80 far as it is based upon a possessory title when the facts 
are ascertained and found. Any point of law not disposed of by us 
in dismissing this appeal, which really arises on the finding, will be 
open to either party. : 

, By THE CouRT.—The appeal is flismissed with costs. 


Appeal dismissed. 
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RUP KISHOR ALiAS,MURARI LAL (Plaintiff ) 
versus 
PATRANI AND OTHERS (Defendants) .* 


Evidence Act (I of 1872), section 32, clause (5)}—Statemenis made post litem 
motam—Jnadmissibslsty of—'' Before dispute arose’, meaning of the 
expresston—Lamstatson Act, Article 141—Surt by representative of rever- 
stoners entitled to possession of property on death of Hindu female— 
When barred by time—No suspension of limitation, 

Statements made post Jitem motam are inadmissible in evidence 
ina subsequent litigation against persons who were no parties: to 
the previous suit. 

Kalka Prasad v. Mathura Prasad, Y. L. R., 30 Adi 51a (P.C.), 
followed. Bahadur Sngh v. Mohar Singh, I. L. R. 4 24 All, 94 
and Mauladad Khan v. Abdul Sattar, 15 A. L. J. R., 349, 
referred to. 

Once time has begun to run, no subsequent disability or in- 
ability to sue stops it. * 

Where the plaintiff, as a representative of the reversioners, 
instituted a suit, more than 12 years from the death of a Hindu 
female, for possession of immovable property, -Ae/d, that the suit 
was barred by limitation. The plaintiff could pot claim exemp- 
tion from thelaw of limitation on the ground of minority or of 
a compromise effected between the parties a few years after the 
widow's death. 

Rumcharan Saku v. Goga, 25 A. L. J. R., 425, referred to. 


First APPEAL froma decree of MAULVI TUFAIL AHMAD, 
Subordinate Judge of Shahjahanpur. 

N. P. Asthana, for the appellant. — — 

Peary Lal Banerji, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
for recovery of possession of a sbare in villages Lilhar and Karan- 
pur Pindri, by avoidance of a deed of relinquishment and a deed of 
transfer, dated the 7th of May, 1911, executed on behalf of the plaint- 
iff, when he was a minor, by his natural father, Damodar Das. 

The plaintiff's case briefly put is as follows:—Brij Kishor was 
the original owner of this property and hadno child. Shortly before 
his death he gave an oral permiasion to his wife, Musammat Durga 
Dei, to adopt a son, and then died in 1878. In 1905 Musammat 
Durga Dei, acting on this permission, adopted the plaintiff, and a 
deed of adoption was duly executed by her on the 11th March, 1905. 


The plaintiff alleged that in a suit brought by Jivan Das and others, 
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claiming to be the collaterals of Brij Kishor agamst the present 
plaintiff Rup Kishore, a compromise was.arrived at under which the 
estate was divided in the ratio of 6 annas and 10 annas between the 
claimants and the present plaintiff,"and a sam/tknama, dated the 
roth August, 1906, was duly executed by the parties concerned. 
He then goes on to allege that a suit was brought by Kishan Chand 
claiming to be the dandhu of the deceased son against the -collaterals 
of the present plaintiff, which was ultimately struck off on a com- 
promise having been arrived at by the parties to that suit In that 
suit the plaintiff was represented by his natural father, Damodar 
Das, who signed a deed of relinquishment and a deed of transfer, 
acting as the plaintiffs guardian. Under this deed the plaintiff 
relinquished all rights so far as the villages Lilhar and Karanpur 
Pindri were cancerned. We may note in this connection that these ` 
villageg had been recovered by Kishan Chand from the transferee 
of Musammat Durga Dei by a separate suit in 1908 to which the 
present plaintiff was not a party. Kishan Chand had then succeeded 
as against the transferee in proving that he was the next heir of 
the last male owner These villages were not in dispute in the suit 
brought by Kishan Chand in 1910 against the present plaintiff -but 
were dealt with by the deeds of relinquishment and transfer- men- 
tioned above. The plaintiffs case is that these deeds are in no 
way binding upon him, inasmuch as they were executed without the 
sanction of the.court, and his natural guardian had no authority to 


, bind him. 


The contesting defendants aré Kishan Cband's widow and her 
transferees. They deny that there was any permission, given by 
Brij Kishor to adopt. The factum of adoption, however, is not 
disputed- before us and is proved by overwhelming evidence. They 
further plead that the present claim is barred by limitation. . 

The learned Subordinate Judge has. dismissed the suit ; hence 
this appeal. 

It may perhaps be difficult to support the finding that the plaint- 


"iff is bound by the compromise effected by his natural father 


Damodar Das We however donot think it necessary to go into 
this question in detail because the appeal must fail on other grounds. 

We take up first the question of theeoral permission to adopt. 
This is said to have been given in 1878, and was certainly not acted 
upon for nearly 27, years. The burden therefore lies heavily on 
the plaintiff to establish that such an oral:permiasion had-actually 
been given. 

There is now no oral evidence available of witnesses who could 
testify to the permission having been*given in their presence. The 
plaintiff relies on certain. documentary evidence in support of his i 
case. 


Reliance is placed on thé deposition of Musammat Durga Dei, 
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dated the 20th May, 1905 in suit No 2 of 1905 brought by Jivan 
Das and others to contest the adoption. It is obvious that the dis- 


^ pute had then clearly arisen between the alleged reversioners and 


the widow and her alleged adopted son, and any statement made by 
Musammat Durga Dei in the course of that litigation cannot be used 
in evidence against Kishan Chand and his representatives, who 
were no parties to that suit. Section 32, sub-clause (5) would be 
inapplicable as the statement was made after the dispute had arisen. 
Section 33 cannot apply inasmuch as the present defendants had 
no opportunity to cross-examine Musammat Durga Dei. | 


Reliance is next placed on the statement ‘of two witnesses, 
Kewal Kishan and Kundan, who were examined in another suit 
No 202 of 1906, brought by the plaintiff Rup Kishor against a third 
party Batuk Nath Sircar. To this suit also the present defendants 
were no parties. Batuk Nath Sircar denied the adoption 9f Rup 
Kishor and some evidence was led on the question. The case, how- 
ever, was ultimately compromised In our opinion the depositions 
of these witnesses are not admissible against Kishan Chand’s re- 
presentatives. Section 32, sub-clause (5) cannot apply because the 
dispute had arisen previously and also arose in that particular case. 


Section 33 is not applicable because the present defendants had no | 


opportunity to cross-examine these witnesses. 
There ıs a third ground on which also these depositions are not 


` admissible -In their statements the witnesses, Kewal Kishan and 


+ 


Kundan, merely tried to prove the oral permission given by Brij 
Kishor to his wife and did not say a word as to the adoption of 
Rup Kishor. Their statements, therefore, did not relate to the 
existence of any relationship by adoption, inasmuch as they did not 
state that Rup Kishor was the adopted son of Musammat Durga Dei. 
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A question of law has been raised by the learned Advocate for . 


the appellant in respect of these three depositions. His contention 
is that section 32, sub-clause (5) becomes applicable when the 
statement was made before the question in issue was raised which 
according to his contention means before the commencement of the 
present litigation. For this view he relies on the head-note in the 
case of. Mawladad Khan v. Abdul Sattar (*) , which says that the 
statement to be admissible must be before the litigation in the 
present case arose. That “head-note, in our opinion, is misleading. 
The learned Judges in thew judgment at page 358 had used a 
different language, namely, that the plaint contained a statement 
made before the question in dispute in tbe present suit was raised. 


The plaint which was referred to in that case had been filed before . 


any dispute had arisen. The head-note of the same case, as reported 
in Ram Charan Saku v. Goga (*), does not contain any such 
passage. The point, in our opinion, ts concluded by the case decided 
by their Lordships of the Privy Council, vis, Kalka Prasad v. 

(1) [1917] 15 A. L. J. R., 349 at 350. (2) [1927] 25 À. L, J. R., 425. 
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Mathura Prasad (‘). In this case a dispute arose in 1896 on the 
death of Musammat Parbati In 1898 in a suit brought by one Sheo 
Sahai a pedigree was filed. After thi& the suit, which went up in 
appeal to their Lordships of the Privy Council, was filed in 1901. 
At page 522 their Lordships held that the pedigree filed in 1898 
was inadmissible having been made post litem motam. We may 
also refer to another case decided by their Lordships of the Privy 
Council, Bahadur Singh v Mohar Singh (*), where statements 
made in 1847 were held to be admissible on the ground that it did 
not appear, that the heirship of the then claimants was really in 
dispute at that time. No such point could have arisen for con- 
sideration .if the statements made prior to the suit before their 
Lordships were automatically admissible. We must therefore exclude 
from consideration the depositions of Musammat Durga Dei, Kewal 
Kishan and Kurtan. 


Thé last piece of evidence relied upon is the deed of adoption 
executed by Musammat Durga Dei. It does undoubtedly contain a 
recital that she had the permission from her deceased husband. In 
ordinary circumstances a recital of this kind made by the widow may 
be of some weight. There are however circumstances which in our 
opinion destroy its value. In the first place,as soon as this deed 
was executed, the reversioners challenged the statements and actually 
brought a suit No. 2 of 1905, followed by another suit No. 14 of 
1906. In the second place, the recital in the document is not 
consistent with the statement of Musammmat Durga Dei when 
made in the reversioners' suit. In the deed she had alleged that 
the'permission was given to her four days before Brij Kishor's 
death. In her deposition, on the other hand, she alleged that the 
direction to adopt was given at the time of his death—in fact when 
the husband was at the point of death and had been brought 
downstairs, and that he died an hour and a half after giving this 
direction. It is therefore apparent that Musammat Durga Dei 
herself was not consistent in her statements. We therefore decline 
to accept the recital in the deed of adoption as.any satisfactory 
evidence of the truth of the statement. 


There is no other evidence in support of this alleged permission, 
and in the absence of any satisfactory evidence we must uphold the 
finding of the court below that no such permission has been proved. 
The result therefore is that the plaintiff's claim as the adopted son 
of Brij Kishor falls to the ground. 

In paragraph 4 of the plaint the plaintiff had set forth the 
particulars of the compromise and the /ami&sama between himself 
and the reversioners, Jivan Das and others. Although he did not 
expressly base his claim on a title defived from these reversioners, 
he claimed only a 10/16 share which was given to him under that 
compromise. The learned Advocate for the plaintiff, therefore, 

(1) I. L. R., 30 AIL, 510. ^ (2 ILL R, 24 AIL, 94. 
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contends that even independently of his claim as the adopted son, 
the plaintiff is entitled to recover this property as a representative 
of the reversioners Jivan Das and others, and that if Kishan Chand 
is not an heir, the plaintiff can succeed against Kisban Chand's 
representatives on the strength of an assignment from the rever- 
sioners Jivan Das and others. 


But before succeeding on this second ground the. plaintiff will 
have to show that his claim on such a new case is within time, 
and that Jivan Das and others were in fact the next heirs of the 
deceased. 


Musammat Durga Dei died on the 8th of June, 1905. The 
present suit was instituted more than 12 years from her death. The 
claim by the plaintiff, as a representative of the reversioners Jivan 
Das and others, would fall under article 141 of the Ihdian Limitation 
Act, being a suit by a Hindu entitled to the possession of an 
immovable property on the death of a Hindu female. Prima facie 
the suit was filed beyond time. Under Order VII, rule 6 the 
plaint ought to have shown the ground upon which exemption from 
the law of limitation was claimed Time began to run against Jivan 
Das and others as soon as Musammat Durga Dei died in 1905. 
Once time began to run there could be no suspension. Section g 
of the Indian Limitation Act prescribes that once time haa begun 
to run, no subsequent disability or inability to sue stops it The 
present plaintiffs, therefore, cannot take advantage of his minority 
so far as this question of limitation 18 concerned. It was the duty 
of the plaintiff or his predecessors Jivan Das and others to bave 
instituted the suit within 12 years of the death of the widow We 
have already remarked that in the previous litigation, to which the 
present plaintiff was a party, the villages Lilhar and Karanpur 
Pindri were not the subject-matter of dispute at all. Kishan Chand 
only brought a suit to recover these from the transferee of Musam- 
mat Durga Dei, and Kishan Chand and his representatives have 
been in possession all along Even when the compromise of the 
7th of May, 1911 was arrived at, Kishan Chand’s right to retain 
possession of these villages was not challenged. There was in fact 
no acknowledgment by Kishan Chand of any title of the plaintiff 
with regard to these properties. The present claim for recovery of 
these villages, therefore, must be held to be barred by time. 

The learned Advocate for the plaintiff contends that in view of 
the compromise effected in 1911 the running of limitation must be 
deemed to haye remained suspended tif the plaintiff was able to 
institute the present suit to set aside that compromise In our 
opinion it is impossible to hold that there was any such suspension 
at any time or that the court ever recognised the right of Rup 
Kishor or bis predecessor to get these villages as against Kishan 
Chand. It cannot therefore be suggested that Rup Kishor baying 
got what he wanted, it was not incumbent upon him to bring a 
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suit. This question has been considered at some length in the case 
of Ramcharan Saku v. Goga (1), and it is therefore not necessary 
for us to discuss the point at any length. We hold that the present 
claim is barred by limitation. 

In view of our finding that the claim is barred by limitation it 
is not necessary to go into the question of Jivan Das’ pedigree, 
which the court below has fourd not proved. 

The appeal is ane dismissed with costs. 


Appeal dismissed., 
() [1927] 25 A. L. J. R., 415. 
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Penal Code, sechon 215—Offence under, when not made out—' Making 
profit out of crime while knowing and screening the ofender "Essential 
ingredients of the offence. 

“The primary aim of section ars of the Penal Code is to punish 
all trafficking in crime by which a person knowing that property 
has been obtained by crime and knowing the criminal makcs a 
profit out of the crime, While screening the offender from justice.” 

Where the accused merely undertook to endeavour to trace out 
and to restore certain horses, which had been lost to their rightful 
owners and in the eventof his being successful, he was to be paid 
Rs. 3o, but there was no evidence that the accused knew the 
criminal, Ae/Z, that accused was not guilty of an offence under 
section 215 of the Penal Code. 

CRIMINAL APPEAL by tke Local Government from an order of 
BABU JOGINDRO NATH CHAUDHRI, Additional Sessions Judge of 
Bijnor. . 

Uma Shankar Bajpai (coveted Advocate), for the Crown. 

Kashi Narain Malaviya, for the accused. 

The judgment of the Court was delivered by 


MzEARS, C. J.—On the rst of October, 1926 a mare belonging to 
one Bhagwant Singh of mauza Patti Tek Chand disappeared and on 
the same nighta mare belonging to one Budhu, Jat, also disappeared 
from an adjoining mauza, Mauza Chhajaura Although there is. no 
evidence that these animgls were stolen, we propose for the purposes 
of this case to assume that they were stolen. 

The identity of the thief, or thieves, was not known, but one 
Mangu was suspected. He is the “respondent to a Government 
Appeal to-day, he having been charged, in the events which we shall 
set out in a few moments, with having committed an offence under 

* Cr. App. No. 464 of 1927. : 
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section 215 of the Indian Penal Code. He was tried for that offence 
by a Bench of first class Magistrate of Bijnor and sentenced to one 
year's rigorous imprisonment. From that conviction he appealed, 
and the learned Additional Sessions Judge, on the 18th of February, 
1927, allowed the jail appeal of Mangu and directed his acquittal 


The Local] Government believing that acquittal to have been 
& miscarriage of justice, appealed and that is how the matter comes 
before us to-day on the Government appeal. 


We. can dispose of the judgment of the Additional Sessions Judge 
quite.shortly by saying that he disbelieved the evidence given and 
pointed out one or two small discrepancies. He proceeded entirely on 
facts, and did not believe in the good faith of the prosecution. He 
thought it to be a manufactured case, because the prosecution believ- 
ing Mangu to have been the thief but having no evidence against him, 
were endeavouring to secure his conviction by nleans of sectien 215. 
We do not .agree with the Sessions Judge in the way in which he 
approached the case, but that has become a matter of very little 
importance today, because from the early opening of this appeal 
the learned Government Advocate was asked to consider with us the 
somewhat intricate nature of that section, and to point to the evi- 
dence on the record which would satisfy all the requirements for a 
‘conviction under it We have come to the conclusion that all the 
requirements for a conviction under section 215 do not exist, and that 
as a matter of law Mangu is entitled to be acquitted. Section 215 
is one which in practice very rarely comes before the courts, and it 
is desirable first that we should set out what we believe to be the 
facts of this case as disclosed by the evidence, and then we should 
discuss section 215 and show how the prosecution must, in our 
opinion, have failed from the outset. 


Now, undoubtedly on the discovery of the loss of these horses, 
' Mangu was suspected. We think there can be no doubt about that, 
and we think that there being no evidence whatever against him, it 
was concluded that the best way to regain possession of the missing 
animals was to offer Mangu Rs. 30 if he were able to recover them 
We cannot of course attach any weight to the atatement that Mangu 
was suspected, and we have got to deal with Mangu entirely upon 
the evidence as it appears op the record. Now the evidence is this. 
Bhagwant Singh told the court how on the night of the rst of 
October, 1926 his mare disappeared. He said that he had a 
suspicion of Mangu and other persons, and he being a zemmdar 
of some importance in the neighbourhood,*told the people of his 
own mauZa and of the mauza from which the mare of Budhu had 
been taken, that they should trace out the animals, and that 

he was quite willing to defray the expenses. Now there was 
~ nothing improper in Bhagwant Singh making an offer to anybody 
that he would pay for the tracing out of the mares. That being 
the position, some 5 to 7 days after Mangu, the accused, came into 
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"CRIMINAL the village. He isa seller of water-nuts. Chhajju Singh spoke 
Tout to him, and the two phrases which he used show in themselves 
— that he was endeavouring as politely as he could to suggest to 

_ EMPEROR Mangu that it might be possible for him (Mangu) to recover the 

i. ANGU mares without difficulty, rcally on the hypothesis that Mangu had 

been one of the offenders The actual translation of the original’ 

is not as it appears at page 10 line 47 onwards in the text The 
actual words which Chhajju Singh says that he used are as 
follows :—' Teri suddh men kahin yah ghorin hon to pattah 
chala dei.” (If you happen to know where these horses are, 
then furnish a clue to them.)  Mangu is said to have replied 
that a clue would, or might, be found but it would require 
money. Now tbere was no impropriety in either the request of 

Chhajju Singh or in the answer of Mangu that it was possible 

that a clue migHit be found but that the tracing would be a mat- 

ter of honey. A few days later Bhagwant Singh provided Rs. 30, , 

and at an interview at which many people were present, Mangu 

i was given Rs. 4 and he was promised the belance of Rs. 26 on the 

return of the horses, and for the satisfaction of Mangu the Rs. 26 
was at his suggestion placed in the bands of Chhajju Singh. Some 
IO or 12 days after this Mangu returned and told Chhajju Singh 
that he wanted some more money, saying that he bad to go a long 
distance and that more money would be spent. That request was 
refused, and on or about the ist of December, 1926, Mangu told 
Chbajju Singh that he could not ind the horses anywhere. Simi- 
larly Majid says that Mangu, when asked why he had -not found 
the horses, said “this disease is beyond my power,’ meaning 
that the tracing of them was beyond his power. The Govern- 
ment Advocate relies upon two extracts from the evidence—page 
-12 line 25 onwards and page :2 line 53 and onwards. Page 12 
line 25 and onwards runs as follows :—Majid is giving evidence 
and he says as follows:—' This accused said either ‘I sball take 
. it to the cattle pound, or I shall bring it in here and leave it.” 
The other statement is similar, and is made by Dalu Singh 
“ Mangu was saying ' I will bring both the horses. Pay Ra. 4 at 
this time and deposit Rs. 26 with Chhaju Singh. I will admit 
them in the cattle pound or leave them near the village.’ Now 
the learned Government Advocate does not dissent from the pos- 
sibility that all that has been read was or might well be taken to 
be prefaced by ‘if I can get hold of the horses’; but he uses 
those phrases as an argument to show that Mangu’s intention in 
taking them to the cattle*pound or leaving them near the village 
wasa desire or intention to screen the thief. The answer to 
that seems to be that there is no evidence that” Mangu ever knew 
s who was the offender He may have done so but there is nothing 
on the record to show that he knew who the thief was. There 
is nothing on the record to show that he did more than promise 
to attempt to trace out the horses, which we are willing. to accept 
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were stolen horses, and if successful to leave them in the pound 
or in the village—nothing beyond that "Those being the essential 
circumstances the question is whether what Mangu agreed. to do, 
and did, amounts to an offence under section 215 of the Indian : 
Penal Code. . The section runs as follows :— 


Whoever takes or agrees, or consents to take any gratifica- 
tion under pretence or on account of helping any person to 
1ecover any movable piopeity of which he shall have been 
deprived by any offence punishable under this Code, shall, un- 
less he uses all means in his power to cause the offender to be 
apprehended and convicted of the offence, be punished with 
imprisonment of either description for a term which may extend 
to two years or with fine or with both." z 


Now that section has been the subject of two decisions in this 


Court, and it has also been considered by Mr. Mayme in the 4th ` 


. Edition of his work on Criminal Law in India at page?71. eln his 
commentary Mr. Mayne says :— 
“The primary aim of the section is to punish all trafficking 
in crime, by which a person knowing that property has been 
obtained by crime, and knowing the criminal, makes a profit 
out of the crime, while screening the offender fiom justice." 
Now we pause here for a minute to examine what Mr. Mayne 
puts forward as the essential ingredients. You must have a 
person knowing tbat property lias been obtained by crime. In 
this particular case, as we are going to order” the release of 
' Mangu, we are willing to assume that the horses were in fact the 
subject of a theft on the night of October Ist, and that Mangu 
having been informed of that believed it to be the fact. We now 
come to this difficulty in the way of ‘the screening’ and ' knowing 
the criminal. There is, as we have said, not the least evidence that 
Mangu knew the criminal; and if we have to take the recórd, 
Mangu is entitled to ask us to give weight to the two places in the 
evidence wbere the prosecution agree that he said that he could 
not find the horses anywhere, and also that the finding of the horses 
was beyond his power. Therefore if we take the evidence as it 
stands, Mangu was a man who had undertaken to endeavour to 
trace out and to restore the horses to their rightful owners if he 
was able to do so, and in the event of his being successful he was 
to be paid Rs. 30. But fhere is no suggestion in the bargain at 
any stage of the proceedings, that he intended to screen the offender, 
.and that, as will be seen, is the third essential spoken of by Mr. 
Mayne in his commentary. Mr. Mayne.costinues: ` 
"[t is not an offence to take money from another in order to 
help him to find the property and to convict the thief. It is an 
offence for one who knew of the commission of the crime, and 
who could at once have informed upon the offender, to wait till 
a reward is offered, and then to take money from the owner of the 
property under colour of getting the property back for him, The 
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, CRIMINAL seclion is nót.intended to-apply to the actual thief, but to some 
gm one who, being in -league with the thief, 1eceives some gratifica- 
yt ee tion on account of helping the owner to recovei stolen propeity, 
EMPEROR without at-the- same time using all the means in his power to 
UNOS x cause the thief-to be apprehended and convicted of his offence.” 
So —— Now’ there again ‘being in league with the thief’ is a necessary 
Mears, C.J. act to be proved.. The way in which the Government Advocate 
‘tn. puts it is that the intention to leave the horses in the pound had 
e its origin in- he desire ‘to screen the offender. It may of course 


si bear that’ arlene but it equally supports this intention, namely, 
` 21 zu Re that - -Mangi, if he ascertained the whereabouts of these animals, 
«was. ‘proposing himself to take them away from the unlawful posses- 
sion.in which they were in and quietly and secretly restore them to 


es 227 ” the owners, Bhagwant Singh and Budhu, by leaving them in the 


.-. ‘pound or near the village .and that in doing this Mangu was not 
Em anxious that fhe part he had taken in the matter should be known— 


| LES and that he made these suggestions that he should put them in the 


23 772* , “cattle pound, or leave them in the village for his own protection, 30 

~  sthat it shoóld not be known by the thieves that his had been the 

^.. hands that had restored them to the owners. It may have been his 

z intention to screen the original thief, but it may equally have been 
that he intended to save himself from the vengeance of the people 
from whom he intended to take away the horses if he discovered 
their whereabouts. 


We are, therefore, of opinion that this prosecution was not 

i started with the necessary facts, which alope could support it, and 

: that it fails because strictly speaking there is no evidence that the 
horses had been stolen, though for the purposes of this case we 

bave been, in this particular instance, willing to accept that they 

were stolen, but there is certainly no evidence that Mangu knew 
ez -the criminal, no evidence that he was making any attempt to screen | 
“. -that criminal from justice, or that he failed to use all-means in his 
power to cause the offender to be apprehended. On those grounds 

- we affirm the order whereby the Additional Sessions Judge acquitted 
Mangu, though, as we have said, we differ from him in the reasons ` 
which he has given for such acquittal Mangu is in Court and may 
leave the Court at once. The office will make the necessary arrange- 

ments to enable him to return to his village. 





Appeal dismissed. 
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, — Croil Procedure Code (Act V of 1908), Order 23, rule a— Permission to 
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dicton— Material irregularity. 
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court must be deemed to have acte I without jurisdiction. 1937 ji 


Where plaintitfs' suit for redemption of a'certain mortage was ' MAHABIR 
dismissed by the trial cowt on the ground that the person from‘ PRASAD 
x whom the plaintiff purchased the equity-of redemptiou ,Wás no’ Mon AMA i 

relation of the origina] mortgagor and the lowe: appellate court, 

after dismissing plaintiff's appeal because he had failed to prove KHAN 
a necessary document, allowed him to withdraw his suit with, 

liberty to bring another, Ae, that assuming that the lower . 
appellate court acted under cl. (3) of Rule 1, Order a3, tliéré was. < P i 

in reality no sufficient ground for allowing the plaintiffs to bring > "2+" ..7 
a fresh suit and therefore it acted with material irregularity.. If 7 Ka 
justice required that the plaintiffs should be allowed to prove the - 
document, the lower appellate court should have allowed him. to a 


do so. DW DeL. ae 


CiviL REVISION from an order of C., DEB BANERJI" ESQ., ery ee 
Additional Subordinate Judge of Jaunpur. as co eae 


Peary Lal Baner ft, for the applicants. an 
A. M. Khwaja, for the opposite parties. : ca 
The following judgment was delivered by 
ASHWORTH, J.—This is an application in revision under section — 4,4,,,74, J. 
115 of the Civil Procedure Code against an order of the Additional 
Subordinate Judge of Jaunpur allowing the plaintiff-respondent to 
withdraw a suit decided against them by the Munsif of Shahganj 
(Jaunpur) under Order 23, rule 2. 5 
The plaintiffs brought a suit to redeem a certain mortgage. It 
was dismissed by the trial court on the ground that Bipat from " 
whom the plaintiffa purchased the equity of redemption was no 
relation or successor-in-interest of the original mortgagor Jhagru. AES 
The plaintiffs set up-relationship between Bipat and Jhagru through "' > 
one Biru alleged to be the great-grandfather of Jhagru and the `t- 
greatgreat-grand-father of Bipat The Munsif, after a caréful 
judgment, held that no relationship was proved between Bipat and 
Jhagru. The -plaintiffs appealed to the Subdrdmate Judge of 
Jaunpur. One of the grounds of appeal was that the trial court 
had failed to take into consideration certain documents filed by the 
plaintiffs. The lower appelħate court passed an order in respect of ° 
one* document that: the lower court had rightly refused to take it 
into consideration, because the plaintiffs had failed to pfove it The 
plamtiffs-appellants then put in an applicatian for permission to with- 
draw the suit with liberty to bring another on the ground that 
their failure to prove this document was due to a mistaken belief 
. that the defendants pleader Had admitted the document They 
` also alleged that a certain name entered in the pedigree attached to. = 
the plaint was blurred, and the lower court had misread it. They 
appear to have suggested that if allowed to bring a fresh suit they 
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could TE prove the document aci they had failed to prove 
and could put in a clearly written pedigree. . 

The Subordinate Judge without giving any reason for exercising ' 

his discretion under Order 23, rule 2, wrote an order as follows : — 
"Cause sufficient. The plaintitf- appellant i is allowed to with- 
draw the suit with liberty to bring a fresh suit.bn the same cause 

of action." 

It is clear that, assuming that thé lower appellate court acted `. 
under clause (4) of Rule 1, Order 23, there was in ‘reality no-:* 
. suffitient ground for allowing the plaintiffs to withdraw their suit 
with liberty to bring another suit. If justice required that the 

plaintiffs should be allowed to prove the document, which they had 
failed to prove, the lower appellate court should have allowed them 
todo so. It was absurd for that court to say that the suit must fail, 
because they had failed to` prove a necessary document and then to 
say that they may bring another suit. Again the allegation in the 
application for withdrawal as to the blurring of a name in the 
had no basis. The lower appellate court was entitled to 

read the blurred word as it liked. 


It is urged that under section 115 jt is necessary to hold that the 
lower appellate court acted in exercise of its jurisdiction illegally or- 
with material irregularity. Thé material irregularity consists in 
the fact that there was no material before the court on which 1t was 
entitled to exerciBe the discretion allowed under Order 23, rule r. 
If there had been such material, the failure of, the court to record its 
reasons might have been ignored. [n default, however, of the record 
showing any such material,or I should rather say that when the 
record shows that there was no such material, it must be held that 
failure of the court to give its reason supports, what is otherwise 
evident from the record, that there was no material on which the 
court could exercise a discretian to allow the withdrawal of the suit 
with liberity to bring another suit. Where a court purports tò 
exerciae a discretion which the law does not give it, except in 
circumstances not shown to exist, the court must be deemed to have 
acted without jurisdiction. For the above reasons I allow the 
application with. costs. The order of the lower appellate court 
allowing the plaintiffs liberty to bring g fresh suit is set aside, and 
the lower court is directed to proceed with the hearing of the appeal. 
In the hearing of the appeal it will exercise tbe discretion allowed 
by law to admit further evidence to prove any document, but this 
must not be construed to*mean that it is bound to admit such further 
evidence. The court must exercise its discretion. 


. .4 pplication allowed. 
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SHIKAR CHAND (alias) SRI CHAND (Plaintif ) 
VETSUS P 
JAGMANDAR DAS AND OTHERS (Defendants). * 


Transfer of Property Act (IV of 1882), section 53— Fraudulent partition 
through Revenue Court—TZransfer by defrauder—Bona fide pérchaser 
for value protected — When partition cannot be set aside by minor. 


A bona fide purchaser for value and consideration, whether, 


he purchases from a fraudulent grantor or a fraudulent grantee, 
takes the entire estate even though the deed is voidable at the 
instance of the creditor. S. Parthasarathy Asyar v. M. Subbaroya 

Gramony, 72 Ind. Cas., 559 and Pothan Pwikam Vetti Kunahu 
Paka Nassiar v. Andressert Rars Nair, 1. L. R. e Mad., 478, 
followed. Bash Begam v. Banarsı Prasa% 1. L. R., go All, 
297, referred 10. 

. Where, after effecting an unfair partition by practising fraud 
upon plaintiff's guardian who was a purd: naskin lady, the defendant 
co-sharei sold his entire share to a stranger and the latter acted 
throughout in good faith having no idea about the fraud and 
paid full consideration and plaintiff's guardian made no pro- 
test for about nine years after the partition and the plaintiff, 
on attaining majority, transferred his entire »aAa/ in favour of 
his mother, &e/4, that the vendee was completely protected and 
the plaintiff canld not get the partition upset. ° 

FIRST APPEAL from a decree of BAÉU GOVIND SARUP MATHUR, 
Subordinate Judge of Saharanpur. 

Akhtar Husain Khan, for the appellant. 

Kailas Nath Katfu and Durga Prasad, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J—This is a plaintiff's appeal arising out of a 
suit for a declaration that certain revenue court partition pro- 
_ ceedings were fraudulent and are not binding on tbe plaintiff. 

The facts of the case are that the plaintiff's father owned a 10 

biswas out of 19 dtswas share in village Bhat Kheri, and died leav- 
ing the present plaintiff as the sole surviving son who was then 
a minor. The other cosharer was Hoshyar Singh, the father of 
defendant No. 1 In 1909 Mifsammat Jia, the mother of the plaintiff, 
was appointed the certificated guardian of the plaintiff during 
bis minority by the District Judge. In 1912 Hoshyar Singh, the 
co sharer, filed an application for partition of the village in the 
revenue court The court, however, did not itself get the lots 
prepared, but acted upon two lots which were filed in the case 
signed by Hoshyar Singh and purporting to have the thumb-im- 
pression .of Musammat Jia. The village was divided into two 


separate mahka/s, one of which was allotted to the plaintiff, Shekar 
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Chand, exclusively and was called after his name, and the other 
was allotted to Hoahyar Singh. Hoshyar Singh subsequently died 
and his son Jagmandar Das sold the entire makal, Hoshyar Singh, 
to Mohan Lal and others fora sum of Rs. 30,000 under a deed 
dated the 30th January, 1921. The plaintiff alleges that in the pre- 
paration of the lots frand was practised by Hoshyar Singh on the 
plaintiff and his guardian in this way that land of better quality was 
allotted to Hoshyar Singh's share and that of inferior quality to 
the plaintiff's share, and that a grossly unequal share of the occu- 
pancy holding was put in the plaintiff's lots as well as lands yielding 
no produce. It is further alleged that Hoshyar Singh showed 
these lots to Musammat Jia and assured her that these were of equal 
quality and value and got thé same accepted by her. The plaintiffs . 
claim accordingly is that the partition proceedings were fraudulént 
and are in no way binding on him The suit was contested mainly 
by Méban Lal and “others who denied that any fraud had been 
practised and who pleaded that they were bona 222 transferees for 


' value and were protected. 


The learned Subordinate Judge has dismissed the suit. .On the 
question whether there was an unequal partition, he has come to 
a clear finding that it was so and that on a rough estimate the 


- plaintiff has suffered loss from 5 to Lo per cent. of the value of his 


share. He also was clearly of opinion that the defendants were 
bona fids transferees for value, who have acquired the property in 
good faith and were protected. As regards the’ question of fraud . 
his finding is by no means clear and satisfactory. He began by 
saying that as regards fraud the plaint did not show the circum- 
stances under which the fraud was committed, and the detail of the 
fraud. This is rather a surprising statement in wiew of. the facts 
alleged by the plaintiff in paragraphs 7 and 8 of his plaint the pur- 
port of which we have recited above. He next proceeded to say 
that the only evidence on the point is the statement of the plaintiff's 
mother and that bebeving her statement to be true, there’ is 
no conclusive evidence of fraud as to vitiate the partition pro- 
ceedings. We cannot understand how the learned Subordinate 
Judge could make this remark when he had himself recorded the 
evidence of Musammat Jia. If the whole of the evidence of 
Musammat Jia were to be-believed, there would be no doubt that a 
gross fraud was practised on her and that her thumb-impression 
was obtained on the application on a misrepresentation and at a time 


- when she had been assured “that the partition had been made, and lots 


had been prepared". ‘The learned Subordinate Judge has evaded a 
clear finding as to whether the statement of Musammat Jia should be 
believed in its entirety. He has at places criticised her evidence 
without specifically saying that be disbelieves her. It is also 
curious that at the end of the judgment he wound up by saying that 
the plaintiff did not claim any relief against defendant No. 1, the 
representative of Hgahyar Singh, and that there was not sufficient 
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material on the record to ascertain the extent of the liability of this 
defendant due to his father’s conduct. All this suggests in a vague 
way that the learned Judge was inclined to believe that some fraud 
was practised though in his opinion that fraud was not sufficient to 
vitiate the partition proceedings 

We have, therefore, had to examine the evidence of Musammat 
Jia in some deta) as well as the statement of Hoshyar ‘Singh, 
Mukhtar, who was appearing for Musammat Jia in the partition 
proceedings. This witness is different from Hoshyar Singh, co 
sharer. We agree with: the Court below that the partition’ was 
unfair. It is clear from a comparisen of the two lots; that Hosbyar 
Singh in his 9 diswas share got 153 bigkas of non-occupancy land 
while the plaintiff“in.his to biswas share got only 136 dighas, 19 
biswansts of non-occupancy lands; on the other hand, 114 dighas 3 
biswas of occupancy lands on which enhancement of rents wolld be 
difficult, were thrown into the share of the plaintiff while Hoshyar 
Singh was given only 34 digkas, 9 biswas of occupancy lands in his 


share. It also appears that double the area of lands recently brought- 


under cultivation were allowed to Hoshyar Singh, though the division 
of the old cultivated lands was equal. It is also clear that Hoshyar 
Singh got two pucca wells in his lot and also got a larger share of 
dbadi land. On the other hand, the entire burial ground was thrown 
into the lot of the plaintiff All these facts no doubt indicate the 
division was unfair and that the plaintiff has suffered in consequence. 
The learned Judge has estimated the loss of the plaintiff from 5 to 
IO per cent, of the value of his share, but we are unable to say from 
the evidence whether this is any approximate estimate or not. 


We are also satisfied that this unequal partition was brought about 
by taking some advantage of the position of Musammat Jia who was 
a purdah maskin lady, the plaintiff then being a minor of tender 
years. We are algo satisfied that but for the carelessness and 
slackness of Musammat Jia and for her not getting proper advice, 
she would not have assented to sucha division. It also appears 
that she had relations hke Anand Sarup, who was helping her, and 
there were also other relations whom she might have consulted. 
Apparently she did nothing of this kind. Although we believe so 
much of her statement, we* find ourselves unable to accept her 
statement that any active muisrepresentation was made to her and 
that she put so much confidence in her opponent, Hoshyar Singh, 
as to accept his word that the lands were,absolutely equal She 
admits that she observes purdak before Hoshyar Singh, and we 
doubt whether she could have put her thumb-impression on papers 
brought by Hoshyar Singh without consulting anyone else. We are, 
therefore, unable to find that there was any active misrepreaentation 
made or any direct fraud practised by Hoshyar Singh on Musammat 
Jia. At the same time, it is almost certain that Hoshyar Singh did 
not disclose to Musammat Jia that the lands wtre unequal. 
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The position of Mohan Lal and others who are transferees from 
the son of Hoshyar Singh, is bowever much stronger than that of 
Hoshyar Singh and his heirs. We agree with the court below that 
there 18 no evidence whatsoever on the record to suggest that 
the defendants-vendees were uot acting in good faith. On the other 
hand, the evidence of Mohan Lal proves conclusively that he 
inspected the revenue records and found Jagmandar Das’ name 
recorded, and found him to be in exclusive possession of the 
entire mahal. He has sworn tbat he acted throughout in good 
faith after having made thorough enquiries and that he has 
not failed to pay the full consideration. There was nothing 


. which could have put Mohan Lal on further enquiry, and to have 


cast the duty on him to go behind the order of the partition court, 
examine and compare the two maAa/s and ascertain whether they 
were equal or uneqtal. We believe that Mohan Lal and others 
had no knowledge or idea that any fraud had been practised, or any 
undue advantage taken, by Hoshyar Singh as against the plaintiff's 
guardian. It is also a noteworthy fact that from 1912, when the 
partition took place, till the year 1921, Musammat Jia herself made 
no protest or attempt to get the order revoked. She appears to 
have acquiesced in the division It is also a significant fact that as 
soon as the plaintiff attameg majority he executed a deed of transfer 
of the entire makal in favour of his mother. The plaintiff apparently 
did not at that time consider that the partition was a nullity, and 
that he was still a co-sharer entitled to a 10 déswas share in the 
undivided village, Bhat Kheri As a matter of fact he did not 
transfer any such undivided share, but transferred the whole makal 
Shikar Chand to his mother. This suggests that he himself accepted 
that the partition had been effected and that he was entitled to deal 
with the makal allotted to him as he liked. No doubt subsequently 
this deed of gift was set aside under a compromise decree, dated the 
Igth December, 1923, between the plaintiff and his mother, but that 
leaves the significance of the transfer untouched 


The last point for consideration that remains is whether, in view - 
of the fact that the contesting defendants were Jona fide transferees 
for value from Hoshyar Singh's heir, even if a fraud had been 
practised by Hoshyar Singh, their transfer could be affected by it. 
On this point we are of opinion that a distinction might very well 
exist between voidable and void transactions: Where property has 
been transferred under a vaidable contract some title passes to the 


‘transferee which remain’ tili the contract is avoided On the other 


hand, in cases of void transfers no title whatsoever passes to the 
transferee. If a person who has taken property under a voidable 
contract transfers it to a stranger who purchases it for consideration 
and in good faith, it seems to us that such a stranger would be 
completely protected. We think that the law on this point has been 
correctly stated by Schwabe, C. J. in the case of S. Parthasarathy 
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Atyar v. M. Subbaroya Gramony (*) when he remarked that a CIVIL 
person who has acquired property under a voidable title can himself 
give a good title to that property to a dona fide purchaser or mortga- 
gee from him, who deals for value and has no notice of the defects SELKAR 
in the title The same principle had been accepted by another ales 
Bench of the Madras High Court in the case of Potkan Puthan SRI CAND: 
Veettil Kunhu Potha Nasstar v. Andresseri Rar, Nair (?*). In J onan- 
that case also a transferee from a person who had acquired the “DAR Das 
property under a voidable conveyance, with intent to defraud credi- 
tors, was held to be protected if he was a dona fide transferee So 
far as tbat point is concerned, we entirely agree with that view. It 
does, -however, appear that the leamed Judges thought that the 
case of Basti Begam v Banarsit Prasad(*) had been wrongly 
decided and was not supported by the authorities relied upon 4i the 
judgment. We think that the case of this Gourt was somewhat 
misunderstood and is clearly distingoishable. In that case there 
was a wholly fictitious mortgage without any consideration whatso- 
.ever which was executed with the intention of defeating existing 
creditors. The mortgage was a totally inoperative document and was 
neyer intended to be in any way effective. It was almost a waste 
paper and passed no title to the ostensible mortgagee. The learned f 
Chief Justice at page 308, therefore, remarked that the ostensible s 
mortgagee had no. interest in the property under the fictitious 
mortgage made to: him and that he bad nothing which he could 
transfer to his wife He pointed out that the transfer of 
the fictitious mortgage to his wife, notwithstanding that itwas made , 
bona fide and for value and consideration, did not validate the x 
security as against the plaintiff. The lady took the transfer ; "^ ^ 
subject to all defects and title, of. her transferrer and could 
not in equity set up the fictitious document against the bona 
fide mortgage. The.case before ,the Allahabad High Court wap, 
therefore, entirely different and related to a wholly fictitious docu- 
ment which was void and not merely voidable This differentiation 
appears to have been overlooked by the learned Judges of the Madras 
High Court The authorities on which they have relied are all on 
the point that a fraudulent grantee takes the entire estate of the 
fraudulent grantor and that a dona fide purchaser for value and 
consideration, whether he purchases from a fraudulent grantor or a * 
fraudulent grantee, takes the entire estate even though the deed is 
voidaóie at the instance of the creditor. Under the circumstances, 
it is clear that it is now too late for the plaintiff to get the partition 
upset when the makal allotted to Hoshyar Singh has been transferred 
in its entirety to Mohan Lal and others, who have acted in good 
faith throughout and have paiti full consideration , 


E The grounds of appeal as regarda the dera (collection house) 
and tie grove have, in our opinion, no force. The court below has 


(r) 73 Ind. Cas.,' 559. (1) I. L. R., 46 Mad., 478. 
(3) I. L. R., 30 All,-157. ^ f 
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CiviL found that there is no satisfactory evidence to prove that the collec- 
197 tion house and the grove allotted to Hoshyar Singh were the same 
— which had been specifically purchased by the plaintiff's father. 

porem Furthermore, they were the subject-matter of partition proceedings. 
pou Collection houses and groves. frequently pass with the semindart, 
SRICHAND and there can be no doubt that both the collection house and the 
TAOMAN grove were the subject-matter of allotment by the revenue court 
DAR Das Both these have been transferred to Mohan Lal and others. They 
would be equally protected. In a partition case even property be- 


Sulaiman, jJ. 





longing exclusively to one co-sharer may, under certain circumstances, 
be allotted to another and compensation paid to the owner. Weare, 
therefore, of opinion that the contesting defendants are protected 
with regard to their purchases of the collection house and the 
grove. : 
We accordingly dismiss the appeal with costs. 
Appeal dismissed 
CIVIL MATA DAYAL LAL (Plaintiff ) 
nS . Ver'stés 
Pm" LALJI SAHAI AND OTHERS (Defendant) .* 
me, v8. 
Evidence Act (I of 1872), section 115—Estoppel caused by premous dec- 
SULAIMAN, Jarations and conduct —Knomledge of one’s rights not necessary for 
IQBAL estoppel. , 
AHMAD, J. Section 115 of the Evidence Act does not require that a 


person who by his declarations or conduct induces a belief in the 
mind of the other, must of a necessity have been aware of his 
rights. Sarat Chandra Dey v. Gopal Chunder Laha, 1. L. R, 20 
Cal., 296 and 4. H. Forbes v. Sr L. E. Ral, I. L. R., 4 Patna, 
707, followed. 


One SK, having entered into possession of her husband's 
estate as a Hindu widow, divided her property, in equal shares, 
by a deed of settlement executed in 1890, between her two 
daughters ÆA and DX and the latter's son, retaining a portion 
for her own maintenance. Till the death of SK, the names of 

e her grandson were entered After the death of the two daughters 
the plaintiff-appellant was the sole surviving daughter’s son 
alive and although he had attained majority, he did not assert 
his right but allowed the names of the grandsons of DÆ to be 
entered in the revenut papers as against the share allotted to 
DK. A large number of ssr plots were also jointly recorded 
in the names of the two branches. Later on the husband of 
» DK, with the sanction of the District Judge, sold the property 
belonging to his minor grandsons to one ZS who paid full con- 
sideration, taking every precaution to ensure against a possible 

aim of inheritance. The sale-deed contained a recital that 

i * F* A. No. 79 of 1925. 
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the division regarding the sir plots had been accepted by the 
plaintiff who in.token of his ‘acceptance attested the document. 
The subsequent conduct of the plaintiff showed that he raised 
no objection as regards the title of the vendors ; in fact, he gave 
his consent to the mutation of names in vendee's favour. In 
1920 plaintiff sued for recovery of possession of the property 
transferred by the sale deed on the ground that he was not 
aware of his legal rights at the time of the sale. 

Held (x) that the plaintiff was estopped, by reason of his own 
pleyious conduct, under section rig of the Evidence Act, from 
disputing the right of the vendec to the property transferred under 
the sale-deed which he himself attested ;(2) that even assuming 
that the plaintiff was ignorant of his legal rights and was in 
that way innocent, he was no doubt negligent in not taking 
steps to ascertain his legal rights and, therefore, he was not entitled 
to succeed as against the other innocent pay who had been 
guilty of no laches. Dansgarta v. Nand bal, 3 A. L. J. R, 534 
and Jai Naram v. Jafar Beg, 24 A. L. J. R., 355, referred to. 


First APPEAL from a decree of MaULVI ALI AUSAT, Sub 
ordinate Judge of Jaunpur. . 

Kailas Nath Katju, Uma Shankar Bajpai and GadadÁar 
Prasad, for-the appellant. 

Haribans Sakai and Skiva Prasad Sinka, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
brought for recovery of possession of a I anna zamindari share and 
for a declaration that certain sr and £ksdkask: lands appertain 
to that share. The plaintiff's case was that the property in dispute 
belonged to his maternal grandfather, Nand Kishor Lal, on whose 
death it was inherited by his grandmother Musammat Shitab 
Kunwar for her lifetime ; that Musammat Shitab Kunwar had 
two daughters, Musammat Maharanj Kunwar and Musammat Daulat 
Kunwar, the plaintiff being a son of Musammat Maharani and the 
defendants grandsons of Musammat Daulat Kunwar. The plaintiff 
alleged that on the death of the two daughters he was the sole 
surviving daughter's son and he became the heir to the estate in 
preference to the grandsons of Musammat Daulat Kunwar. He 
referred to the fact that he himself had executed a saledeed in 
favour of Lalji Sahai, but that he was‘not at that time aware of 
the fact of his legal right The contesting defendants pleaded that 
the plaintiff was fully aware of all the circumstances and that he 
agreed to the transfer. It was further pleaded that under an 
arrangement arrived at ın the life-time of Musammat Shitab Kunwar, 
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the property had been divided between the two branches represent- > 


ed by the two daughters and that the settlement was binding on 
the plaintiff. It was further pleaded that the present claim, in 
view of the previous declarations, acts and conduct of the plaintiff, 
was barred by the principle of estoppel under section 115 of the 
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Evidence Act as well as by the provisions of section 41 of the 


Transfer of Property Act The leamed Subordinate Judge came 
to the conclusion that although there was no valid surrender of 
Hindu widow’s estate by Musammat Shitab Kunwar, there must 
have been some settlement of a dispute and a family arrangement 
about the year 1890, under which the property was divided between 
the two branches equally and that the plaintiff is bound by such 
an arrangement. As regards section 115, he was of opinion that 
there was no estoppel, but he was inclined to -the view that the 
claim was barred by section 41 of the Transfer of Property Act. 
The question of estoppel, however, was dealt with very summarily 
by the learned Judge. 


The facts appear to be as follows. Nand Kishor Lal died some 
time about 1869 leaving his widow Musammat Shitab Kunwar and 
two daughters Musammat Maharani Kunwar and Musammat Daulat 
Kunwar. Undoubtédly Musammat Shitab Kunwar entered into 
possession of the estate as a Hindu widow and relinquished her 
life-interest in favour of the next reversioners. On the 15th May, 
1883 she executed a document called ‘ tamlsknama' (deed of set- 


^ tlement) by which she purported to give rd of the estate to Musam- 


mat Daulat Kunwar, $rd to Musammat Maharani Kunwar and 
Kauleshar Dayal, the then living son of Musammat Daulat Kunwar. 
At that time, however, the property in question was in the posses- 
sion of certain mortgagees and a provision was made in the deed 
that.the transferdes would be entitled to obtain possession on re 
demption. Musammat Shitab Kunwar also made provision to 
retain about 10 dsghas of land for her own maintenance. The 
khewats up to the year 1890 indicate that the usufructuary mort- 
gagees remained in possession of thia property till then, and that 
the property was not redeemed. In the AAewat for 1890-91 -the 
entries are as follows :— 
"Musammat Daulat Kunwar for self and as guardian of her ` 
son Jugat Narain Lal, in equal shares—half, and Musammat 
Maharani Kunwar for self and as guardian of her son Gayatri 
Prasad, in equalshares—half.’’ 
There is, with the exception of the statement of a witness, Lachhmi 
Sahai, no evidence whatsoever on the record to show the circum 
stances under which these entires came tobe made As regards the 
evidence of- Lachmi Sahai the learned Jüdge has characterized him 
as a liar and has rejected his.evidence completely. He has noted 
that the evidence ofthis witness made a very poor impression upon 
him while he was in the wétness-box and the learned Judge thought 


4. that he had been “well coached and was stumbling at every place". 


He accordingly had no faith m his statement. The learned Advocate 


-for the respondent has not relied on the evidence of Lachhmi Sahat 


and it must, therefore, be altogether ignored. 
All that remains on the record then is the fact of the entry in 
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the £Aetvat of 1890-91... Obviously that entry was not in pursuance 
of the provisions of the ‘tam/tk-sama’ inasmuch as it did not 
follow that disposition of the property strictly. The learned Judge 
has made a conjecture that the entires of 189c-91 would not have 
come into existence if there had been no dispute and a settlement 
of that dispute. We are of opinion that such a conjecture, in the 
absence of any evidence to prove it, was totally unjustified Mus- 
ammat Shitab Kunwar, without there being any dispute, might very 
well have liked to hand over possession of the estate in her posses- 
sion to her daughters and their sons. It is difficult to understand 
that dispute could bave arisen between them as the daughters had 
no Zocws standi to claim the property. If there had been no other 
circumstances in this case, we would have found great difficulty in 
accepting the view of the court below that there was a family 
arrangement in the year 1890-91 which 1s binding on the plaintiff 
and prevents him from succeeding 


There are, however, other circumstances which have to be taken 
into account before the plaintiff can succeed. There can be no 


doubt that in the life-time of Musammat Shitab Kunwar her- 


daughters and daughters’ sons obtained possession of the bulk of the 
property. Musammat Shitab Kunwar remained alive til] 1916 and 
while she was alive the names of her grandsons wereentered We find 
that in the 4Aewat for 1909 the name of Musammat Daulat Kunwar 
was struck off and that of her son Jagat Nardin alone entered. 
Similarly in 1913 the name of Musammat Maharani Kunwar also 
disappeared from the AAewat and that of her son Gayatri Prasad 
alone remained. The plaintiff, Mata Dayal, must therefore have 
been aware that during the life-time of Musammat Shitab Kunwar 
his mother Musammat Maharani Kunwar and after her death his 
brother, Gayatri Prasad, were in possession of a half share in the 
estate. As Musammat Shitab Kunwar was the widow originally 
entitled to possession, the plaintiff must have been aware of some 
atrangement under which the partition of the family property had 
taken place. This fact could not bave been concealed from the 
plaintiff when he was joined with his elder brother Gayatri Prasad 
and must have been appropriating the profits and benefiting from 
the estate ` ' 


There is also the fact that a large number of str and AAudkashi 
plots were joint and the names of the two branches were jointly 
recorded in the revenue papers Musammat Shitab Kunwar died 
in 1916 Her death was followed by that of Musammat Daulat 
Kunwar in November, 1916. Later Jagat Narain died in 1917 and 
then Musammat Maharani Konwar in 1918. On. the death of 
Maharani Kunwar, the plaintiff, Mata Dayal, was the sole surviving 
daughter's son alive, who woyld be entitled to the estate if there 
was no other difficulty in his way. The plaintiff, however, admitted- 
ly did not assert his right and allowed the names of the sons of Jagat 
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Narain, namely, Shimbhu Nath and Prem Nath, to be entered in the 
revenue papers as against the share which had been allotted to Mus- 
ammat Daulat Kunwar The plaintiff undoubtedly attained majority 
some time before 1919. According to the defendant’s evidence, in 
March, 1919 Bhagwan Prasad, who was the husband of Daulat 
Kunwar and the grandfather of Shimbhu Nath and Prem Nath, 
approached the vendee’s son, Dargahi Lal, with a request that he 
should purchase the 1 anna share in dispute Dargahi Lal was 
shown partition guras and Akewats as well as a copy of a mortgage- 
deed previously executed in favour of B. Durga Dutt, Vaki. Dar- 
gahi Lal states that he raised objections on the ground that the sir 
plots were jointly recorded in the revenue papers and also that there 
was fear of a claim of preemption by cosharers. According to 
Dargahi Lal it.was at his request and on objections being raised by 
„him that Bhagwan Prasad applied to the District Judge for permis- 
sion to sell the property belonging to his minor grandsons. It is 
an undoubted fact that in August, 1919, an application was made to 
the District Judge for the necessary sanction, which was granted. 
All this must have taken some time. 


We also know as a fact that although ın the revenue papers the 
sir and £Áwdkaskt lands were jointly recorded, there is a detailed 
specification in the sale-deed in dispute of the plots which were 
expressly assigned to the vendee, Lalji Sahai The sale-deed fur- 
ther contains a recital that the division has been accepted by Mata 
Dayal who in token of acceptance has attested the document. In 
_our opinion it is impossible to believe that if Mata Dayal had not, 
prior to the execution of the saledeed, agreed toa division of the 
plots, it could have been entered in the deed and attested by him. As 
a matter of fact, the evidence of Dargahi Lal is that Mata Dayal had 
promised early in the year to get the sîr lands divided and that later 
when he came to the village Mata Dayal showed him separate lists 
of the plots Under these circumstances, weare utterly unable to 
accept Mata Dayal’s statement that he was not aware of the contents 
of the document aud that it was brought over to him ready written 
and he blindly attested it. 

The recitals in the sale-deed dó indicate that precaution was be- 
ing taken by the vendee to ensure against a possible claim of inheri- 
tance. It contains an admission that *the property which was.re- 
transferred had been inherited by the father of the minors from his 
mother’s family, and it contains a covenant that in case any dispute 


- arose relating to the inheritance on behalf of anyone of the mother’s 


house, thé vendee shall have power to realise all damages - with 
interest at the rate of one per cent per mensem from the person and 
the property of the executants. This* covenant has been strongly 
relied upon on behalf of the plaintiff in order to show that the ven- 
dee must have been fully aware that Mata Dayal was a claimant to 
the estate, The deed further shows that the vendee was very keen 
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on obtaining a relinquishment of the exproprietary rights in the sir 
lands which amounted to nearly 124 &gAas of land. There was a 
condition that the vendee shall have the power not to pay 
Rs. 4,500 unless there was a relinquishment of the sty lands. The 
rights in the sfr lands could not possibly have passed to the vendee 
unless there was a relinquishment by the executants as well as a 
division of the sty plots by Mata Dayal. -To our minds it is perfect- 
ly clear that Mata Dayal must have been aware that the property in 
question was being sold to Lalji Sahai and that the sir plots were 
divided and it was in token of his consent to this that he attested 
the document. 


The subsequent conduct of Mata Dayal also shows that at that 
tme he raised no objection as regards the title of the vendors and 
never put forward any claim of his own When an „application for 
mutation of names was made in the reyenue court, Mata Daygl was 
examined as a witness and stated that mutation of names may be 
effected in accordance with the sale-deed to which he had no objec- 
tion and that the name of Lalji Sahat should be recorded in accord- 
ance with the application. Simultaneously with the application for 
mutation of names there was an application in which it was expressly 
prayed that although the names of the vendors and Mata Dayal had 
stood recorded jointly, the str plots had been divided into two lists, 
A and B, and it was further prayed that the name of Mata Dayal 
might be expunged from the lands in his name. To this PRESSE 
Mata Dayal was a party and he never objected. 

Subsequently, certain tenants executed gadu/sats in favour of the 
vendee in respect of certain specific plots and these gadulsats were 
also attested by Mata Dayal and in some cases he identified the 
tenants before the Sub-Registrar. 


These circumstances are relied upon on behalf of the plaintiff 
and it is urged that they indicate precautions taken by Bhagwan 
Prasad and the vendee to obtam the admission of Mata Dayal in 
various ways. It hasbeen suggested that he was absolutely. ignorant 
of all the facts and of his legal rights and that a trick was played 
upon him and he was entrapped into admitting that he had no title 


to the property. | 

One may have a suspiciom that so far as Bhagwan Prasad was 
concerned, he might have been aware of the nature of the claim which 
might be put forward by Mata Dayal There is, however, no 
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evidence on the record to show that Lalji Qahai was aware of any 


defect in the title of Shimbhu Nath and Prem Nath. 


Although the plaintiff in his plaint alleged that he was not aware 
of all the facts and that he was made to attest the document without 
being informed of these facts and that he was also unaware of his 
legal rights, when he went into the witness-box he did not state more 
than this that he did not know that he was the owner of the pro- 
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perty. The plaintiff did not in the witness-box make clear whether 
he was not aware ofthe rule of Hindu Law that a daughter’s son 
succeeds in preference to the sons of another predeceased daughter's 
son or whether he was not aware that he would be entitled to have 
the arrangement, made in the life-time of Musammat Shitab Kunwar, 
as regards the division of the property, set aside through a Court 
of law. The learned Subordinate Judge has thought that the plaint- 
iff was unaware of the rule of Hindu Law on this point. The 
plaintiff himself has not said so and we find it very difficult to be- 
lieve that this was the case It isa matter of common knowledge, 
especially among educated Hindus, that a daughters son succeeds 
in preference to remoter heirs. There is, therefore, no justification 
for assuming that the plaintiff was unaware of this elementary rule 
of Hindu Law On the other hand, it might very well be that he 
did not know that it would be open to him to avoid the arrangement 
which eas arrived at in the life-time of Musammat Shitab Kunwar. 
Arrangements which have been acted upon for nearly 30 years might 
well create an impression in the minds of laymen that they are good 
and cannot be avoided. It is only when the mind of the claimant 
has been disabused of the false notion by a judgment of a court 


“that he can feel certain that such an arrangement is not binding upon 


him. We are, therefore, prepared to assume that the plaintiff did 
not know that the arrangement which had stood for such a long time, 
was not binding upon him. Had he known this, he might possibly 
not have easily abreed to attest the document or agreed to a division 
df the sr lands. 


The learned Advocate for the plaintiff-appellant has argued that 
section 41 of the Transfer of Property Act can have no application 
when the plaintiff is not aware of his legal rights and that it cannot 
be assumed that the position of the vendors was that of ostensible 
owners with the consent, express or implied, of the plaintiff, when he 
was not aware of his legal rights. In support of his contention he 
has relied on the remark of a learned Judge of this Court in the case 
of Dungaria v. Nand Lal (t) that the consent referred to in that 
section must be an intelligent consent and not a consent based on 
misapprehension on the part of the person making it as to his legal 
rights. As regards section 115 of the Indian Evidence Act, his 
contention is the same, namely, that there could be no estoppel if 
the plaintiff was not aware of his legal rights. The learned Advocate 
relies on a judgment of a Bench of this Court in Jat Narain v. 
Jafar Beg (?), where it was remarked that “the party posses- 


- sing the legal right muf$t know of the existence of his own right 


which is inconsistent with the right claimed by the other, and he 
must know of that other's mistaken helief of his rights and he must 
have encouraged that other in his expenditure of money or in the 
other acts done by him, before estoppel arising out of acquiescence 
can be a bar." 


(1) [1905] 3 A. I. J. R, 534 (2) [1926] 234 A. L. J. R., 355- 
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We may also add that there is no doubt that the vendee Lalji 
Sahai acted in good faith and paid full consideration. We cannot 
accept the suggestion that he was a party to any trick or fraud 
having been practised on Mata Dayal. He must, as the court below 
has found, be deemed to be an innocent party who has paid full 
consideration. Even assuming that the plaintiff was ignorant of 
his legal rights and is in that way innocent, there.can be no doubt 
that he was negligent in not taking steps for ascertaining his legal 
rights. We would thus have a competition between two innocent 
parties of whom the plaintiff, who is suing for possession, has been 


negligent. Under such circumstances he would not be entitled to - 


succeed as against the other iunocent party who has been guilty of 
no laches. f 


It is not necessary for us to consider the effect of section 41 of 
the Transfer of Property Act, because we ape fatisfied that the 
plaintiff must, under the circumstances of the case, be e8topped 
under section 115 of the Indian Evidence Act from disputing the 
right of the vendee. We need not also consider whether the knowledge 
of a persons legal right, is necessary in the case of mere omissions. 
As regards declarations and conduct, there can be no doubt that 
section 115 does not require that a person ‘Who by his declarations 
or conduct induces a belief in the mind of the other, must ofa 
necessity have been aware of his rights. Their Lordships, in the case 
of Sarat Chandra Dey v. Gopal Chunder Laka (), remarked that 
they 

“think it right to say that it would make no difference in the 
effect to be now given to the plea of estoppel against a purchaser, 
though it clearly appeared that he was under the belief that a 
certain document was valid, which he could not set aside...... 
DE The law of this country gives no countenance to the 
doctiine that in order to create estoppel the person whose acts 
or declaiations induced another to act in a particular way must 
have been under no mistake himself, or must have acted with an. 
intention to mislead or deceive. What the law and the Indian 
Statute mean is that the position of the person who was induced 
to act; and the principle on which the law and the statute rest 
is, that it would be most inequitable and unjust to him that if 


auother by & representation made, or by conduct amounting to 


a representation, had ieduced him to act as he would not other- 
wise have done, the person who made the representation should 
be allowed to deny or repudiate the effect of his former state- 
ment, to the loss and injury of the person who acted on it", 


The principle laid down in this case was accorded full concur- 


rence by their Lordships in the case of A. H. Forbes v. Sir L E. 
Kalli (?). We have, therefor&, to see whether in spite of the fact 
that the plaintiff was not fully aware tbat he had a right to challenge 


ai I. L. R, a0 Cal., 296 at 310. 
2) I. L. R., 4 Pat., 707 at 718. 
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the arrangement which had stood for so many years, he did by his 
declarations or acts induce a belief in the mind of the vendee that 
the vendors had good title. The disposition of the property by 
Musammat Shitab Kunwar during her life-time would at best bea 
voidable transaction on the same footing as an. alienation without 
any legal necessity. The reversioner would have the option of 
either accepting the division or repudiating it Once he accepts 
it and ratifies it, he loses his option of repudiation. A layman 
may not be aware thatan arrangement of this kind during the 
life-time of a Hindu widow between herself and her daughters and 
acquiesced in by her daughters’ sons when after coming of age, 
and which has stood for nearly 3o years, can still be avoided by 
other reversioners who have not been parties to the transaction. 
‘A layman might well believe that an arrangement which has been 
acted upon for stich a long time, cannot be set aside. This belief 
might fürther be strengthened if the person himself has been benefit- 
ing out of this arrangement. In the same way the vendee might 
honestly have believed that an arrangement which stood for nearly 
30 years and had been acted upon, would be binding on all the 
reversioners. In spite of all this there might have been an anxiety 
in the mind of the vendee to make sure of his title by obtaining 
consent of the only possible claimant Mata Dayal. There is, therefore, 
nothing strange if the vendee obtained the consent of Mata Dayal 
to the mutation of names in his favour The conduct of Mata Dayal 
shows that he did not put forward any claim whatever but agreed 
to the transfer of the property in favour of the vendee. It is, also 
clear that 1f Mata Dayal had not agreed to a division of the sir and 
kAndkasht plots, there would have been a considerable difficulty in 
effecting the division and it is probable that the vendee would not have 
agreed to take the property at all He paid a high value for the 1 
anna share and the reason given for it in the sale-deed is that it was 
agreed that the ex proprietary rights in the sfr lands would be relin- 
quishéd. The position of the vendee haa, therefore, undoubtedly 
been compromised and it is difficult to believe that he would have 
agreed to take the property if Mata Dayal had not been a consent- 
ing party. It may be a misfortune of Mata Dayal that he was not 
aware of his legal rights and could not be certain that the arrangement 
could have been set aside in a court of law. Nevertheless his 
declarations and conduct did induce a belief in the mind of the 
vendee that he was not claiming any title to the property and that, 
therefore, there was no defect in the title of the vendors. The 
pedigree makes it quite cl&ar that there could possibly be no claimant 
other than Mata Dayal, and if Mata Dayal was willing to abide by 
the arrangement which had stood for so many years, the vendee 


. would feel aure that there waa no defect in his title. 


We have, therefore, come to the conclusion that the plaintiff 
Mata Dayal is estopped by reason of his own previous conduct from 
denying the title of Shirgbu Nath and Prem Nath to the property 
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transferred under the sale-deed of the 26th September, 1919, which cate 
he himself attested. The result, therefore, is that this appeal is 1927 


dismissed with costa. ael 
T MATA 
Appeal dismissed. DAYAL LAL 
La 
LALJI 
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Sulaiman, J. 
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Cron Procedure Code (Act y of 1908), sections 13 and 14—“ Judgment given IQBAL 
on (he merits of the case — What amounts to—Foreign judgment—Cas¢ AHMAD, J. 
based on—Production of certified copy— Judgment by tourt of competent SERES 


Jurisdition" — When court bound to presume. 


Where the Rampur Court granted a decree to the plaintiff not 
Because of the failure of the defendant to comply with any order 
of the Court, but bécause the Court, rightly or wrongly, was 
of opinion that the fact that the document on which plaintiff's 
suit for recovery of a debt was based was registered coupled 
with the omission of the defendant to contest the suit furnished a 
prima facie poof of the genuineness of the plaintiff's claim, Aeld, 
that the Rampur Court's jadgment was pronounced "on the merits 
of the case". D. T. Keymer v. Brshroonath Redd:,.15 A. L. J.R. 9a, 
dislinguished. George Suwmerly Carmichael Cole v. Catherine, 17 A. 
L. J. R., 501, referred to. 

Courts cannot, by their judgments, bind absent foreigners who 
have not submitted to their jurisdiction, and, therefore, a judg- 
ment of a foreign court obtained against a defendant cannot be 
enforced in British India where the defendant at the time of the 
commencement of the suit was not a subject of, nor resident in, 
tbe country in which the judgment was obtained. Xasim Mamoo- 
je v. Isuf Mahomed Sullaiman, 1. L.R., 29 Cal., 509, referred to. 

On the production of a certified copy of a foreign judgment, 
on which the Suit is based, the Court is bound to presume that the 
judgment “was pronounced by a court of competent jurisdiction” 
and therefore it devolves on the defendant, by his pleading and 
evidence, to deny and disprove every fact and circumstance which 
negative the jurisdictiog of the foreign court. ° 

SECOND APPEAL from a decree of BABU Joir SARUP, Second 
Subordinate Judge of Saharanpur, confirming a decree of MAULVI 
NIAZ AHMAD, Additional Munsif. 


Shambhu Nath Seth, for the appellant. 
S. Mohammad Husain, for the respondent. 
The judgment of the Court was delivered by 
Iqbal 


IQBAL AHMAD, J.— The appellant sued the respondent in the Court AÀmad, J. 
of the Munsif of Saharanpur for recovery of Rs. 97996 as due to 
*S. A. No. 376 of 1935. e 
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him from the respondent under a decree obtained by the appellant 
in the Rampur State À 

The plaintiffs case "was that the respondent was living in 
Rampur State at the time that the suit was filed and the decree was `: 
obtained by the plaintiff, but subsequent to the passing of the dec- 
ree, thé defendant had left Rampur State and settled within the local 
limits of the jurisdiction of the Court of the Munsif of Saharanpur. 

The suit was contested by the defendant frer alta on the ground 
that he was not residing in Rampur State at the time of the institu- 
tion of the suit in the Court of Rampur State and, as such, the 
foreign judgment obtained by the plaintiff could not be enforced 
against hirh, in view of the provisions of section 13 (a) of the Code 
of Civil Procedure. 

The learned, Munsif, while holding that the defendant and one 
Kesarae were jointly and severally liable for the debt with respect to 
which the plaintiff had obtained a decree in Rampur State, dismiss- 
ed the plaintiff's suit on the ground that “the defendant's presence 
or even residence in Rampur when the case was in progress there 
has not at all been proved” and “therefore the Court in Rampur bad 
no jurisdiction over the defendant and the judgment thus passed 
carries no weight". 


On appeal by the plaintiff the lower appellate Court after observ- 
ing that the only question argued before it was “the question of 
jurisdiction" and “after referring to section 13 (a) of the Code of 
Civil Procedure, held that there was “not a scrap of evidence on the 
record to show that the defendant lived in Rampur when the decree 
was passed against him". After recording this finding the lower 
appellate Court referred to the case of D T. Keymery P Vishwa 
nath Reddi (1) and recorded a finding in the following terms :—‘I 
hold that such a judgment was not a judgment given on the merits 
of the case as contemplated by section 13 of the Civil Procedure 
Code and thus no action could be maintained on it in the Indian 
Courts" 

It is argued by the learned counsel for the appellant that the 
judgment, on which the suit giving rise to the present appeal was 
based, waa a judgment given “on the meritsof the case" and 
the lower appellate Court has erred iP holding otherwise. It is 
further argued that the Courts below wefe wrong in proceeding on 
the assumption that it lay on the plaintiff-appellant to show that the 
defendant was residing within the jurisdiction of Rampur Court at 
the time when the suit was filed and the decree was obtained by the 
plaintiff and, that in view of the provisions of section 14 of the 
Civil Procedure Code, it was incumbent on the Courts below to 
presume that the judgment, on which the present suit was' based, 
was pronounced by a Court of competent jurisdiction, unless the 
contrary was proved. 

(1), [1917] 15 A. L. J. R., 91 
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It is a fact that the decree obtained by the plaintiff in Rampur 
was an ez parte decree. The judgment of the Rampur Court, after 
giving a summary of the plaint, runs as follows :— 

“The defendant notwithstanding due service of summons has not 
contested the suit. The document is registered. The failure 
of the defendant to contest the sutt amounts to an admission 
of the plaintift’s claim. ^ Accordingly the plaintiffs suit 
is decreed ’’. 

We are unable to hold that this judgment was nota judgment 


given “on the merits of the case ". It appears to us that the phrase ' 


"the merits of the case" bas been used in the Code in contra- 
distinction to a judgment by way of penalty. If without considering 
the questions, the determination of' which is necessary for the 
decision of the case, the court, because of certain default made 
by a plaintiff or by a defendant, penalises the party in default by 
deciding the case against him, the decision cannot be regarded asa 
“judgment given on the merits of the case". In the present case 
it appears that the Rampur Court was impressed by the fact that 
the document sued on was a registered document, and having taken 
that fact into consideration along with the fact that the defendant 
did not contest the plaintiff's claim, came to the conclusion tbat the 
plaintiff'a case was true That being so, it cannot be said that that 
Court pronounced its judgment without considering the question 
whetber or not the amount claimed was due to theeplaintiff from the 
defendant. The case reported as D. T. Keymer v. Biswanath 
Reddi (`), on which reliance has been placed by the lower appellate 
court, is distinguishable. In that case upon the defence being put 
in, the plaintiff applied for liberty to exhibit interrogatories. He 


was allowed to do so, and the interrogatories were exhibited calling. 


upon the defendant to answer with respect to some of the material 
matters in dispute This the defendant failed to do, and then an 
application to have the defence struck out was made on behalf of 
the plaintiff under Order 31, rule 21 of the English Judicature Act, 
which provides that where a defendant fails to comply with an order 
to answer interrogatories he shall be liable to have his defence struck 
out The application was allowed, and the plaintiff was allowed to 
sign judgment against the defendant The judgment so obtained 
by the plaintiff was not a*judgment on the merits inasmuch, as 
observed by their Lordships of the Privy Council, not one of the 
questions that arose for consideration in the case were "ever consi- 
dered” or were “ever the subject of the adjudication at all” and 
the merits of the case were never investigated. As was pointed out 
in the case of George Summerly Carmichael Cole v. Catherine (^), 
“the judgment followed as a penalty upon the defendant not comply- 
ing with the order of the Court". In the present case a decree 
was granted to the plaintiff by the Rampur Court, not because of 
the failure of the defendant to comply with any order of the Court 
G) [1917] 15 A. L. J. R., 92. (2) [1989] 17 A. L. J, Ra 501. 
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but because the Court, rightly or wrongly, was of opinion that the 
fact that the document on which the suit was based was registered 
coupled with the omission of the defendant to contest the suit fur- 
nished a prima facie proof of the genuineness of the plaintiff's claim. 
We are, therefore, unable to hald that the judgment on. which the 
present suit was based was a judgment that was pronounced by the 
Rampur Court without considering the merits of the case. 


The argument of the learned counsel for the appellant, that 
both the Courts below wrongly cast on the plaintiff the burden of 
proving the fact that the defendant was subject to the jurisdiction 
of the Rampur Court when the suit was filed in Rampur, has consi- 
derable force. The Courts below seem to have overlooked section 14 
of the Code of Civil Procedure. The plaintiff did produce a certi- 
fied copy of thé judgment of the Rampur Court. On such copy 
being ptoduced, it was imperative on the Courts below to presume 
that the .judgment was pronounced by a Court of competent juris- 
diction, unless the contrary was proved. It is well settled rule of 
international law, that Courts cannot, by their judgments, bind 
absent foreigners who have not submitted to their jurisdiction, and 
can only exercise jurisdiction over persons who are within the 
territorial limits of their jurisdiction, and, therefore, a judgment of 
& foreign Court obtained against a defendant cannot be enforced in 
British India where the defendant at the time of the commencement 
of the suit was nota subject of, nor resident in, the country in 
which the judgment was obtained; vide the case of Kassim Ma- 
moojee v. Isuf Mahomed Sullasman (*). That being so, ina suit 
based on a foreign judgment, one of the questions that arises for 
consideration is, was the defendant at the time of the commencement 
of the suit in the foreign Court residing within the territorial limits 
of the jurisdiction of the State in which the suit was brought. But 
on'the production ofa certified copy ofa foreign judgment the 
` Court is bound to presume that the judgment “ was pronounced by 
a Court of competent jurisdiction " and therefore it devolves on the 
defendant, by his pleading and evidence, to deny and disprove every 
fact and circumstance which negative the jurisdiction of the foreign 
Court “ Jurisdiction over him being presumed, he must allege and 
establish facts from which the inference must necessarily arise tbat 
in his case the presumption is contrary to the facts ”; vide Freeman 
on Judgments, 4th Edition, page 10:7. In the present case, as 
already stated, both the Courts below decided the point against the 
plaintiff because the pl&intiff adduced no evidence to show that the 
defendant was residing in Rampur State at the time that the suit 
was filed against him by the plaintiff. Inasmuch as the findings of 
the Courts below on this point proceed on a misapprehension of the 
law on fhe subject, we consider it desirable to decide this appeal 
after baving a finding from the lower appellate court on tbe follow- 
ing points :— 

; tı) I. L R., 29 Cal., 509. 
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(1) Is the defendant a subject of Rampur State? 

(2) Was the defendant residing in Rampur State at the time. 
that the suit was filed by the plaintiff in that State ? 

Parties will be allowed to adduce further evidence. On receipt 
of the finding ten days will be allowed for filing objections. 





BANK or UPPER INDIA Ltp., MEERUT UNDER 
LIQUIDATION. 


versus 
FANNY SKINNER ALIAS NASIRA BEGAM AND OTHERS.* 


Companies Act (VII of 1013,) sections 170 and 215— Judge. exercising WOI AIRE 
up iurisdidion—Power to sinction proposals submitied by by Isquidator tn 
the interest of creditors and share-holders—Sale in execution of mortgage 
decrees against Company— Liquidator's right to bid—Adjudicahon under 
Order 21, rule 72, Civil. Procedure Code. 

The Judge in winding up has no jurisdiction to make an order 
giving a liquidator permission to bid at sales held in execution 
of mortgage decrees passed against the Company in liquidation. 
Such a jurisdiction is vested under the Code in the execution 
Court. 

Under sections 179 and 215 of the Companies Act, a High Court 
Judge exercising winding up jurisdiction can sanction any reason- 
able step which the liquidator may desire to take in the interest 
of the winding up, in which the primary concern is the interest 
ol the crdditors and the share-holders. 

Where the Subordinate Judge in a declaratory suit held that 
the sale was null and void because the decree-holder who got the 
permission to bid from the execution Court was a liquidator, Aeld, 
that it does not matter, for the purpose of the validity of the sale, 
who the decree-holder is orwhether the liquidator has or has not 
approached the court exercising winding up jurisdiction.. The 
matter, therefore, demanded the reconsideration of an Appellate 
Court ; and the liquidator’s right to bid or not to bid should be 
adjudicated upon as any other decree-holder’s right is adjudicated 
upon, under Or. 21, r. 72. 

MISCELLANEOUS application. 

Raw Nama Prasad, for the applicant. 

The following judgment was delivered by 

WALSH, J.— This is an application by the sole liquidator of the 

Bank of Upper India asking me, as the Judge in winding up, to 

issue an order sanctioning the‘liquidator bidding for all properties 

which may be put up for sale at any future time, under execution 
proceedings taken for the sale of properties under mortgage decrees, 
* Civ. Misc. No. 300 of 1927. 
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which the liquidator may obtain on mortgages given to the Bank, 
now in liquidation, and also esking for sanction to bid in the case 
of those properties which have already been put up for sale, and in 
which the sales have been set aside, and in which the properties 
have to be put up for sale again. In the first place, I am asked to 
issue notice to all whom it -ayconcern Who is meant by that 
- very general phrase I have not the slightest idea, nor has the learn- 
‘ed counsel making the applicatim. He suggests that I should issue 
notice to all alleged mortgagors, who may be parties to pending suits 
in which decrees for sale may possibly be granted, or who may here- 
after become parties to suits brought by the liquidator as mortgagee. 
I am certainly not going to do anything of the kind. I have never 
heard before of a roving notice to a large class of persons, who are 
not parties at all; merely on some hypothetical contingency, which 
may or may not become a question of practical importance. In the 
second place I am of opinion that I have no jurisdiction to make 
any order giving the liquidator leave to bid. I can, of course, give 
any direction to him to take such legal steps as he desires to take, 
in accordance with the general provisions of the law, ina matter in 
which he is a litigant like any other ordinary litigant, but the grant- 
ing or refusing of permission to bid ata sale is clearly a matter for the 
execution court. Rule 72 of Order XXI provides, as originally enacted, 
"that no holder of a decree in execution of which property is sold, 
shall, without the express permission of the court, bid for or purchase 
the property" But these rules in schedule 1 are subjèct to the 
respective High Courts’ powers of amendment, and in these Provinces 
sub-rule r of rule 72 no longer exists. Permission is not necessary 
to a decree-holder in these provinces, but as the execution court in 
which this question has been raised is not in these Provinces, this 
point is not very material What the state of this rule may be in 
the Punjab, I do not know, because I have no information as to 
what amendments have been made in the first schedule in the Punjab 
but a little reflection will show -hat the matter must be solely in 
the jurisdiction of, and gove-ned by, the execution court, which is 
seized of the matter. In the first place a liquidator who becomes a 
litigant, either as plaintiff in a mortgage suit to enforce a mortgage, 
or in any other capacity, while he still remains a liquidator and an 
officer of the court of companies winding ap, becomes in his capacity 
as party to the suit an.ordinary litigant, In the case said to be 
pending in appeal in the Punjab High Court, he is a mere decree 
holder, with rights and, obligations no different from those of an 
ordinary litigant who is a decres-bolder, and therefore Order XXI 
rule 72 applies to him, and the execution court can give or refuse 
permission to him to bid at a sale if the original form of the rule is 
in force and permission is necessary to a decree-holder. It would be 
, a strange thing if, in a simple administrative matter like permission 
to bid ata sale, there should be two courts with concurrent jurisdic- 
tion to give or withhold permission, and it certainly would be extremely 
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embarrassing, and it is unlikely that the legislature ever intended 
any such contingency, that a court in one Province may give per- 
mission while in another Province the execution court may refuse it 
or vice versa. I understand that whereas the execution court in 
the matter now pending gave permission, a Subordinate Judge 
in a declaratory suit has held that the sale is null and void, because 
the decree-holder who got the permission was a liquidator. With 
all respect it seems to me that that consideration is totally irrelevant. 
It does not matter who the decree-holder is, and it does not matter 
for the purpose of the validity of the sale, wHether the liquidator 
bas, or has not approached, the court exercising winding up 
jurisdiction. If the liquidator has done as a liquidator anything 
improper, that is a matter between him as an officer of 
the winding up court and the Judge in winding up, and has 
no bearing upon his rights as a litigant and decree-holder, and 
if considerations of this kind have operated upon the mind of the 
court in setting the sale aside, it seems to me that it is a matter 
which demands the reconsideration of an Appellate Court. I men- 
tion this matter because it is made the foundation of this application 
by the liquidator. The liquidator reasonably appeals to this Court 
for assistance because he saya that although he obtained permission 
to bid from the execution court, it has been held that because he is 
a liquidator the sale is invalid, and that therefore he is liable, so 
often as he obtains permission and successfully bids and purchases 
the property, to have the sale set aside by a constant succession of 
declaratory decrees. He bas therefore asked me to give him a gene- 
ral authority to bid hoping that this will cure the defect. To my 
mind it will do nothing of the kind His right to bid or not to 
bid must be adjudicated upon as any other decree-holder’s right is 
adjudicated upon, under Order XXI rule 72, and cannot be affected 
by anything which I can say or do.- In order to prevent, if possible, 
the embarrassment and misfortune of conflicting decisions, I venture 
to suggest that it might be as well if the liquidator, in the hearing 
of the appeal before the Punjab High Court, applied to the High 
Court for permission to report what has happened to the matter in 
this Court and to read this order, holding definitely as I do that I 
have no jurisdiction, and that the jurisdiction is vested under the 
Code in the execution coust. x: 

On the other hand I have jurisdiction, under sections 179 and 
215 of the Companies Act, to sanction any reasonable step which the 
liquidator may desire to take in the intergsts of the winding up, in 
which of course the primary concern is the interest of the creditors 
and the share-holders, and therefore I have power to sanction his 
applying to the execution court either in a particular case or gene- 
rally in all cases in which he thinks it desirable, for leave to bid as 
a decree-holder under Order XXI rule 72. It is clearly covered by 
clause (a), which deals with the institution of any suit in the name of 
a company, and clause (6), which deals with the carrying on of the 
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business of the company so far as it may be necessary for the winding 
up. In the application befóre me the liquidator makes out a very strong 
case. In the particular instances in which difficulty has arisen the 
properties are hotels. Everybody küows that in India, at any rate, 
hotel property, particularly outside the large capitals, is a very specia] 
class of property, and the business or good-will of a hotel is not 
one which readily finds a market among the general public, and inas- 
much as the liquidator having been in possession of some of these 
properties and having had the business under his control, has 
derived experience therefrom, and is not onlya likely buyer but 
probably one of the most, if not the most, likely buyer, it seems to 
me essential for the satisfactory conduct of the winding up, that 
he should take every possible step to realise the assets, and if the 
asset is one like a hotel, which may become unsaleable unless he is able 
to purchase it himself, he ought, in the interests of the share-holders 
and creditors, do his best to purchase it, and to do so ata reason- 
able figure, and as a means to that end, to apply to the execution 
court as a decree-holder for permission to bid. The reasons seem 
to me to be overwhelming, and as a Judge in the winding up I 
sanction his making the necessary application from time to time 
as a decree holder for permission from the execution court to bid at 
any such sales, leaving it in his discretion not to do so if he is 
satisfied that no benefit would accrue. 

I ought to mention one other matter. Inasmuch as I am only 
acting in winding up for a short time in the absence of Mr. Justice 
Mukerji, and inasmuch as this application has already been before 
him and hag been adjourned from time to time at the request of the 
parties.apparently pending the decision of the Punjab High Court, 
I think it right to mention that in his absence and without 
the opportunity of consulting him, I thought it right not to delay 
the matter further by another adjournment, but to give the necessary 
direction to the liquidator without delay, so that he may take such 
steps as he considers right with regard to future sales, and if the 
High Court of Lahore during the hearing of the appeal permits, 
to mention to the High Court what has been done in the winding 
up court. The matter seems to me one of urgency, and I have 
therefore dealt with it today in order to put the liquidator in a 


* position to do what is right in the matter* 
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BALWANT SINGH AND OTHERS (Non-applicants) 
UVéeT SUS 
PARTAP SINGH (Applicant) .* 


U. P. Land Revenus Act (III of 1001), section. 107— Right, of co-sharer 
to hold in severalty— Question of Proprietary title, if disputed. 

The right of a co-sharer to hold in severalty, if disputed, in- 
volves a question of a proprietary title. 

Tulshi Ram v. Gatto Ram, 24. A. W. N., 225, Mohammad Nasar- 
ullah Khan v. Mohammad Ishag Khan, 7 A. L. J. R., 553, Ram 
Narain v. Jagannath Prasad, 1. L. R., 38 All, r5 and Parsi- 
dhan Rai v. DÀaneshar Rat, 86 In. Cas., 1033, referred to. 

SECOND APPEAL from a decree of E. L. NokroN Eso., Bistrict 
Judge of Jhansi, confirming a decree of BABU BAKHTAWAR SINGH, 
Assistant Collector First Class of Jalaun. 


M. L. Agarwala, for tbe appellants. 
Viskun Nath, for the respondent. 
The judgment of the Court was delivered by . 


ASHWORTH, J —This second appeal arises out of an application 
for partition made by the respondent under section 107 of the U. P. 
Land Revenue Act (III of 1901). s 

The applicant applied for partition stating that he was a co-sharer 
in a certain makai to the extent of two annas, that the mahal was 
divided into several AAatas, and that his two anna share was in 
khata No. 1 (which was held in severalty by certain of the co-sharera 
in the whole malal). He also stated that there wasa sham/at 
khata No. 5 in which he had a common interest along with 
the other cosharers He went on to say that there were always 
disputes between the parties (he had made all the co sharers in the 
mahal parties as non-applicants to the case) in connection with the 
collection of rent and payment of Government revenue. He, there- 
fore, prayed for a complete mahal to be formed by partition of his 
two anna share along with his interest in the shaméat land Now 
a makal is defined as local area undera separate engagement for 
the payment of land revenue. There are two kinds of partition In 
* perfect partition ” the whole makal is divided and the several por- 
tions become separate maAa/s, each severally responsible for the 
revenue distributed thereon. In “imperfect partition" the several 
portions remain jointly responsible for the revenue assessed on the 
whole makal (see section 107 ef the Land Revenue Act). A hasty 
perusal of the application might lead to the conclusion that the 
applicant merely wanted an imperfect partition. This would have 
freed him from liability to disputes in connection with the collection 

* S. A. No, 1182 of 1925, 
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of rent. A more careful study of the application clearly shows that 
the applicant wished for perfect partition. He wanted a separate 
mahal for himself and he wanted to avoid disputes as to the pay- 
ment of revenue. Moreover, ne asked that he should be given a 
portion of the abadi equivalent to his share. A proclamation was 
issued calling on the recorded co-sharers to state their objections to 
the ‘partition. No objection was filed within the time allowed, and 
presumably the partition proceeding declaring and detailing how 
the partition was to be made was framed under section 114 of the 
Land Revenue Act. The present appellants are co-sharers ina 
kkaia or patti No.3. They had apparently, and not without excuse, 
understood that the partition would be made merely by giving the 
applicant a specific area in AAata No. t, which he along with certain 
other co-sharers held in severalty and a portion of the shamlat khata 
No 5. The partition proceeding, however, recorded that the parti- 
tion would be made by awerding the applicant a portion of the 
whole maAai, that is to say, in all the #hatas including those 
held in severalty by cosharers other than the applicant The 
collector or officer making the partition is entitled under section 
125 to ignore £kafa held in severalty * if the partition cannot other- 
wise be conveniently carried out". We must presume that he had 
come to the conclusion that section 125 must be invoked The ~ 


“appellants as holders of kata No. 3 objected. It is not clear from 


the record . whejher their objection was put in before the partition 
proceeding was framed or subsequently. It may be that they 
put in their objection as soon as they knew of the intention of the 
partition officer to ignore the separate £Áa/as and partition in the 
manner described as “ chakéast”’. Indeed they put in two objections. 
It is permissible to assume thet one was put in before the partition 
proceeding was framed and one after. The first one may have been 
intended to raise a claim that they held £hata No 3 in severalty. 
The second one may-have been intended to represent that no invoca- 


- tion of section 125 was necessary. ` It makes no difference, however, 


to our decision in this case whether either or both of the objections 
by the appellants preceded the framing of the partition. proceeding. 
The partition officer considered the objection from both points of 
view. He held that if it was an objection raising a claim to hold 
khata No 3 in severalty, then it was time-barred (the correctness 
of which decision the District Judge did not consider and we consi- 
sider it unnecessary to consider) On the other hand if it was an 

application objecting to the invocation of section 125, it was challeng- 
ing a discretionary powér of the Court which could not be challeng- 
ed except by an application to the Collector at the time of the 


. confirmation of the partition proceedings. The Collector upheld 


chakbast method, f.e. the application under section 125. The 
appellants appealed to the District Judge against the order of the 
partition officer declaring the objection to be time-barred if regarded 
as a claim that the objectors held &&aza No. 3 in severalty. 
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The District Judge threw out the appeal on the ground. that the CIVIL 
matter had already been decided by the Collector. In this he appears don 
to have been wrong. Treated as.an objection that £&ata No. 3 was —— 
held by.the objectors in severally, the matter had not been decided PALWANT 
by: the Collector. It had been decided by the partition officer, the >. 
objection being thrown out as time-barred. In the memorandum of . PARTAP 
this appeal it is urged that the appeal before the Collector related SINGH 
tu one phase of the case, and this appeal relates to a question of Ashcowrth, J. 
proprietary ttle.. The appellants are right in saying that the appeal 
or application to the Collector related to a subsequent phase of the 
case, namely, the method of partition as opposed to the right and 
title of the cosharers in the makal. o 


` It does not follow, however, that the District Judge was wrong 
in holding that he had no jurisdiction to hear the appeal. This 
depends upon whether the objection that &kaza No. 3 was held by 
the appellants in severalty involved a question. of : proprietary title. 
If it did then under sections 111 and 112 of the Act the decisions 
would be open to appeal to the District Judge. .If it did not and 
merely involved a disputed question as tothe method of partition or 
as to any right not amounting to a proprietary right, then no appeal 
would lie to the District Judge. In support of the appellants’ con- 
tention that the objection involved a question of proprietary title, 
certain decisions of this Court have been cited to ug: Before cansi- 
dering them we will state our view of the matter, because we shall 
be able to show that with this view. none of the decisigna. cited 
conflict. “4 2 EX ^u ug 

An objection or application stating that the applicant or: objector 
has a certain title in any local area only involves a. question of'pro- 
prietary title if that title is denied. - In the present case so far’ from 
it appearing that the appellants’ title to hold £&aza No. 3 in severalty 
was disputed, it would seem that their claim was admitted by the 
applicants. At any rate the applicant’ did not pretend to have any 
interest in kara No. 3 as a holder in severalty. We are, therefore, 


prepared on'this ground alone to hold that no questum. af propriétary 
title arose. . ‘ 


It has, howéver, been ETE that eyen if the objeition had béen 
disputed by anyone, it woufd still not involve a question of pro- 
prietary title. With this contention we.do not concur. The ex- 
pression “ proprietary title", in our opinion, will include not only 
the title to be proprietor or co-sharer but also any rights appurten- 
ant to such a title. Primarily all the co-sharers in a mahal, t.s., 
a unit under a separate engagement for the payment of land reve- 
nue, havea title to own and poSsess the mahal jointly. This title 
may give way to a title to hold in severalty different areas, f.e., khatas 
or patits in the" mahal. This is effected by what is called a pri- 
vate partition. The title arising under a private partition is none 
theless a proprietary title, because it is acquired without Govern- 
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ment intervention, and isr subject to the general liability of all co 
sharers for the whole evenue of the mahal. Section 32 of the 
Land Revenue Act which prescribes the registers to be included in 
the record of right recognises in Agra three classes of persons hav- 
ing interest in a makal. One class is the proprietors, another class 
is the holders of land revenue free, and a third class is tenants and 
persons occupying land otherwise than as proprietors or cultivators. 
Sections: 55 and 84 also recognise the co-sharers holding in severalty. 
The right of a co-sharer to hold in severalty does, therefore, if dis- 
puted, in our opinion, involve a question of a proprietary title. 

All the decisions cited to us appear to be in conformity with this 
view. In Tulsi Ram v. Gatto Ram(!) and in Mohammad Nasar 
Ullah Khan v. Mohammad shag Khan(*), it was merely held 
that an pbjection to give effect to a private partition, which was not 
disputed, was an objection to the method of partition and did not in- 
volve a question of proprietary title. In Ram Narain v. Jagan- 
nath Prasad (*) the objection was that there had been a private parti- 
tion. Presumably this objection must have been -contested, because 
the partition officer directed the objector to bring a suit in the 
civil court If the objection had not been resisted no question could 
have arisen. This decision therefore confirma our view that a dis- 
puted claim as to severalty land isa question of- proprietary title. 
Again in Parsidkas Rai v. Dhaneshar Rai(*), it was held that 
where there was a dispute as to the area and value of the land held 
in severalty, a question of proprietary title arose. This clearly was 
not a dispute as to method of partition merely. In conclusion, 
therefore, we hold that in this case the appellants did claim a right 
to hold in severalty a'certain £Aata of the makal which was to be 
partitioned, and that this was a claim of proprietary right, but that 
inasmuch as this claim was not disputed, no question of proprietary 
title arose for decision by the partition officer. The real dispute 
was whether this right of holding 1n severalty should be ignored in 
the partition by invocation of section 125 of the Land Revenue Act, 
and that dispute did not raise a question of proprietary title. 

We, therefore, hold, but on a different ground, that the District 
Judge was right in holding that no appeal lay to bim, and dismiss 
this appeal with costs. 

Appeal dismissed. 
3 24 A. W. N., 325. 
13) [1999]7 A. L. J. R., 553- 


3) LLR. All., 115. 
3 [1935] di » 1033- 
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B. N. W. RAILWAY (Defendants) 
- UETSMS 
BAIJ NATH PRASAD AND ANOTHER (Plaintiffs) .*- 
Railway Company— Reserved accommodatiom Agreement (o provide— When 
contract not complete—ITssuing of tickets, effect of —Sutt for damages on 
Railway Company's failure— When does not lie. 

Where the defendant-Railway Company promised to the 
plaintiff to make an endeavour to supply a reserved third class 
bogie from a certain station and ga tickets were sold to the 
plaintiff's agent at the said stalion no the understanding that 
reserved accommodation would be available but on the arrival of 
the train no reserved carriage was available with the result that 
the plaintiff was put to considerable inconvettience, annoyance 
and disappointment, Ae/d, that there was nb complete agreement 
between the plaintiff and the Railway Company for providing a 
reserved carriage nor did the mere fact that necessary tickets 

` were issued amount to a completion of any fresh contract. The 
plaintiff was, therefore, not entitled to damages. 
. FIRST APPEAL from a decree of BABU HARIHAR PRASAD, 
Additional Subordinate Judge of Gorakhpur. 


Kailas Nath Katju, for the appellants. 

Peary Lal Banerji, Narmadeshwar Prasad Upadhiya, A. P. 
Pandey, and Rudra Narain Srivastava, for the respondents. 

The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by the Bengal and North- 
Western Railway Company arising out of a suit brought for damages 
by the plaintiffs. The plaintiffs’ case was that they had come to 
Deoria Station to celebrate the marriage of a relation and for their 
return journey required a reserved third class bogie for the marriage 
party from Deoria to Cawnpore. The Railway Company agreed to 
supply the reserved accommodation required provided it was engaged 
from Bhatni. They then went on to allege that as the arrangement 
of reserved accommodation was necessary the plaintiffs agreed to 
pay the additional charge from Bhatni to Deoria, and it was finally 
settled between the plaintjffs and the defendant that a third class 
bogie would be attached to 1 Up Passenger train from Bhatni. In 
accordance with this alleged arrangement the plaintiffs sent their 
servant to Bbatni to purchase 92 third class tickets and asked the 
station staff to attach the reserved cartiage to the train. It is 
suggested that the station staff were not honest because they wanted 
some illegal gratification, which was not paid, and that owing to 
their wilful neglect they omitted to attach the bogie carriage to the 
train by which the plaintiffs’ party was to go to Cawnpore. The 
*F. A. No. 135 of 1924. ) 
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result was that when the -train arrived there was no reserved 
carriage available at. Deoria and the plaintiffs’ party was put to 
considerable i inconvenience, and the plaintiffs to annoyance and disap- ` 
pointment. They claimed Rs. 5,000 as damages, ind Rs. 17-4 the 
excess amount of fare realised from them for the jose from 
Bhatni to Deora, !  !^ 


^ The defendantcompany denied tha there was any complete 
contract between the partiés under which the Company- was ‘bound 
to provide reserved dccommodatioh. ` They also denied that there 
was any dishonesty on the part of their servants and pleaded that, 
owing to a mistake, the carriage whith was intended to be reserved, 
had been returned to Gorakhpur by an‘ earlier train. 


The learned Subordinate Judge on the question of fact came to 
the conclusion that there was no mistake committed and thata 
bogie carriage was available at Bhatni, but was not attached to the . 
train byewhich the plhintiffs’ patrokar returned. He did not believe 
the defendants’ story that the carriage had been sent on by mistake 
earlier in the day. On the question of completeness of the agree- 
ment he was of opinion that, although the Railway did" nof'make a 
definite promise to ‘provide reserved accommodation’ but only 
promised to make an endeavour to supply the required bogie 
carriage, nevertheless the“ plaintiffs’ agent did go'to Bhatni to 
purchase the tickets, and 92 were sold to him on the understanding 
that reserved accommodation would be available. In his opinion 
therefore the corftract was complete as soon as the tickets were 
issued. 


Before ds there has been much controversy as to whether the 
carriage was available at Bhatni and had been dishonestly kept back 
or whéther it had been previously. despatched by mistake. ‘The 
papers relating to Bhatni station do show thatthe carrigage had 
been despatched by an earlier train. The evidence of the station 
staff at! Bhatni is. also to the same -effect. No papers of the 
Gottkhpur station showing that the carriage had been returned 
by an earlier train were produced: by the company and it 
is contended before us that such papers have since been destroyed. 
‘As, however, we think that the suit must fail on the ground that no 
coñiplete undertaking to provide a reserved carriage had: been given, 
it is not necessary for us to go into the-qyestion whether the finding 
of the cod?t below that there was dishonesty practised by the station 
staff at Bhatni/us or is not correct. The plaintiffs’ case in the 
plaint was that the contract was complete long before their agent 
went to Bhatni. This ha not been accepted by the court below and 
ib-centràdicted by the purport:of the reply sent by the Railway Com- 
pàif'to the plaintiffs’ application. Oy the 5th of July, 1922, the 
‘plaintiffs lat ‘applied: for a reserved carriage from Deoria to Cawn- 
pore. The Officiating: Traffic Manager replied to this letter saying 
that he ate that a,reserved carriage could not be provided by 
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the train from Tahsil Deoria but that endeavours were being made CIVIL 
to provide one from Bhatni to Cawnpore by the same train. In adis 
pursuance of this suggestion he no doubt issued orders to the sub- : 
ordinate staff that a reserved carriage should be supplied.. A 3. N. W. 
carriage intended to be reserved subsequently was undoubtedly des- e ay 
patched from Gorakhpur to Bhatni but no reserved carriage was BAIJ NATH 
available when the train arrived at Deoria. There is no doubt that PRASAD 
the plaintiffs were put to considerable inconvenience, annoyance and Syiu:man, J. 
disappointment, and there is also no doubt that the failure to provide 

reserved accommodation was not due to any disinclination on the 

part of, the Assistant Traffic Manager to provide one, but to the 
carelessness, to say the least, of the staff at Bhatni. 


At the same time it cannot be disputed that the officiating 
Traffic Manager never agreed to provide the reserved carriage un- 
conditionally. He never guaranteed that any such carriage would be 
available but promised that endeavours would be made to Provide 
one. This reply, in our opinion,’ successfully establishes the fact 
that there was no complete agreement between the plaintiffs and 
the Railway Company for providing a reserved carriage. The mere 
fact that necessary tickets were issued by the booking clerk at 
Bhatni does not amount to a completion of any fresh contract. As 
pointed out above, it was not even the plaintiffs’ case that the con- 
tract was completed as soon as the tickets were sold to the plaintiffs’ 
agent. 

The plaintiffs’ party travelled from Deoria to Canat The 
Company therefore had no right to charge for the fares from Bhatni 
to Deoria. They however offered to refund Rs. 17/4/-, the excess 
fare charged for journey between Bhatni and Deoria 


We are, therefore, of opinion that in view of there being no 
complete contract, the, claim for damages cannot be allowed. The 
plaintiffs, however, are entitled to recover Rs. 17/4/- which they 
paid as excess fare to the Company. It is also clear that the whole 
trouble has arisen owing to the gross neglect of the station staff at 
Bhatni, and that the plaintiffs have undoubtedly been put to consi- 
derable inconvenience. We accordingly allow this appeal and 
modifying the decree of the court below dismiss the plaintiffs’ claim 
for damages, but uphold the decree for Rs.17/4/-, the excess fare. 
In view of the circumstance? stated above we direct that the parties * 
should bear their own costs in both courts. 





Appeal allowed. 
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GANGA CHARAN AND OTHERS (Defendants) 
verses 
RAM CHANDRA (Plaintiff ).* 


Croll Procedure Code, section Qa—Inapplicability of— Endomaed radon: 
Swit for possession of —Plaintif alleges to be duly appointed. trustee— 
Successor to office of trustee—Power to appoint— When reverts to the 
heirs of the founder of the trust. 

Section 92 of the Civil Procedure Code has no application to 
suits where a plaintiff claims possession of the endowed property 
on the allegation that he 1s duly appointed trustee and that the 
defendant is a trespasser. Jnayat Husain v. Fais Mohammad, 


-> I L. R., 45 All, 335 Mohammad Abdul Majid Khan v. Ahmad 


Saed Khan, I. L. R, 38 All., 459 and Putty Lal v. Daya Nand, 
I. L. R., 44 All, 721, referred to. 

* Section 92 has reference to those cases alone where there is an 
allegation of breach of any express or constructive trust- created 
for public purposes of a charitable or religious nature, or where 
the direction of the court is deemed necessary for the administra- 
tion of any such trust. A 

In the absence of a provision in the deed prescribing the mode 
of devolution to the office of shebait and in the absence of a cus- 
tom to the contrary, the power io appoint a successor to a shebait 
reverts to the heirs of the founder of the trust and a shebait has 
no right to appoint a successor to himself. Chandranath Chakar- 
barti v Jadabandra Chakarbarti, I. L. R., 28 All, 689, Skeo Pra 
sad v. Aya Ram, I. L. R., 29 All, 663 and Stesratan Kunwari v. 


Ram Pragash, 1. L- R., 18 All, 227, followed. 
SECOND APPEAL from a decree of BABU AGHOR NATH MU- 
KERJI, Additional District Judge of Bareilly, reversing a decree of 
Basu C. DEB BANERJI, Additional Subordinate Judge. 


Uma Shanker Bajpai, for the appellants. 
Kailas Nath Katju, for the respondent. 
The judgment of the Court was delivered by 


-IQBAL AHMAD, [.—This is a defendants’ appeal and arises out 
of a suit.for possession of certain property that was dedicated to a 
certain deity by one Pandit Manni Ram by a deed of endowment, 
dated the roth of January, 1899 By that deed Manni Ram appoint- 


~ ed himself and one Gulab Shankar as sarbarakars of the endowed 


~- property. Manni Ram died in or about the year 1900 and Gulab 
Shankar alone continued to act as sarbarakar of the endowed pro- 
perty. 

By a deed, styled as a deed of gift, dated the 17th of December. 
1912, Gulab Shankar appointed the defendant-appellant as.trustee and 


_Manager iù his place. About three months -prior to the institution 


of the suit giving rise tothe present appeal Gulab Shankar died, 
*S. A. No. 1066 of 1935. 
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Udho Ram, the heir of Manni Ram, on the r5th of December, 1922, 


executed a document in favour of the plaintiff by which he appointed 


the plaintiff as trustee and sarbarakar of the endowed pro- 
perty. 
i The plaintiff's case was that Gulab Shankar had no right to 
nominate a successor of his own, or to appointa trustee of the 
endowed property, and that, notwithstanding the execution of the 
deed of gift of 1912, Gulab Shankar continued to act as sarbarakar 
till the date of his death and that after Gulab Shankar's death the 
. right to appoint a sarbarakar and trustee of the endowed property 
vested in the heirs of the founder of the trust. The plaintiff main- 
tained that.the defendant was in possession of the endowed property 
as & trespasser and accordingly claimed the relief referred to above. 

The suit was contested by the defendant on varieus grounds, but 
as only two points have been argued in the pre&ent appeal, we need 
not notice the points other than those argued before us. It was 
contended by the defendant that the suit was barred by section 92 
of the Civil Procedure Code and that Gulab Shankar was competent 
to appoint the defendant as a sarbarakar and trustee and that the 
defendant-appellant was rightfully in possession of the endowed 
property. . 

Both the courts below overruled the plea based on section 92, 
Civil Procedure Code. The trial court accepted the other conten- 
tion adyanced on behalf of the defendant mentioned above and 
accordingly dismissed the plaintiff's suit. The lower appellate 
court came to the conclusion that the defendant Gulab Shankar had 
no right in preference to the heirs of the founder of the trust to 
. appoint a successor of his own and that the defendant had not been 
validly appointed and the plaintiff was a duly appointed trustee and 
was entitled to the relief sought. 

In our judgment the decision of the lower appellate court is 
perfectly correct and ought to be affirmed. It is .well settled that 
section 92, Civil Procedure Code, has no application to suits where 
& plaintiff claims possession of the endowed property on the allega- 
tion that he is duly appointed trustee and that the defendant is a 
trespasser ; vide Inayat Husain v. Fais Mohammad (^) and Moham- 
mad Abdul Majid Khan v» Ahmad Saeed Khan(*). It has also 
been decided by this Court in the case of Putin Lal v. Daya Nand (^) 
that section 92, Civil Procedure Code, does not apply toʻa suit be- 
tween persons who individually claim a righj to succeed to the office 
of trustee. In view of these authorities it is impossible to hold that 
the present suit was a suit of the nature contemplated by section 92, 
Civil Procedure Code. It is to Be noted that section 92 has reference 
to those Cases, and to those cases alone, where there is an allegation 
of breach of any express or constructive trust created for public pur- 


(1) I. L. R., 45 All, 335: (2) I. L. R., 35 All, 459. 
(3) LL. R., 44 All, 731. e 
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poses of charitable or religious nature, or where the direction of the 
court is deemed necessary for the administration of any such. trust. 
In the present case there was no allegation of any breach of the 
trust nor was it alleged that the direction of the Court was necessary 
for the. administration of the trust and in the absence of any such 
allegation section 92, Civil Procedure Code, could not apply. The 


, view that we take is in consonance with the view taken in the case 


of Nilkanth Devraonadkermy v. Ram Krishna Vithal Bhat('). 
We accordingly agree with the Courts below in holding that section 
92 was not a bar to. the suit. 


In our judgment there is no substance either in the second point 
argued by the learned counsel for the appellant We are in’ the - 
present case dealing with a temple as distinguished from a matk. 
In the case of,a temple the endowed properties are deemed vested 
in the presiding god treated as a juristic person, the management 
being vested in a trustee. The manager or trustee of a temple is 
designated as a sebati. 


“The devolution of the office of Steba:t depends primarily on 

the terms of the deed by which the trust is created. In the ab- 

` sence of any provision in the deed as to the devolution of the 

office of Shebait the title to the property or to the management 

and contiol of the dedicated property, as the case may Bey 
follows the line of inheritance from the founder, in other words, . 

_ passes to hig heirs unless there has been some usage or course ot 
dealing which points to a different mode of devolution, e.g., de- 
volution on a single heir;" 

vide Mulla’s Principles of Hindu Law, 5th Edition, page 408 

of the cases cited therein. As already stated, in the absence of a 
provision in the deed prescribing the mode of devolution to the office 
of skebait and in the absence of a custom to the contrary, the power 
to appoint a successor to a shebatt reverts to the heirs of the founder 
of the trust and a shedast has no right to appoint a successor to 
himself, vide the cases of Chandra Nath Chakarbarti v. Jadaband- 
ra Chakarbarit(*), Sheo Prasad v. Aya Ram(*) and SÁeoratan 
Kunwari v. Ram Dargash(*). In the present case it has been held 
by both the Courtsibelow that Udho Ram is,the heir of Manni Ram, 
the founder of the trust. ' Therefore the appointment of the plaintiff 
by.Udho Ram as a shedait is a valid appointment and .the plaintiff 
has a right to enter into possession of the endowed property as, a 


“trustee. The defendant bas not a shadow of title to remain in pos- 


session and the decree passed against him 13 perfectly correct. The 
remaining grounds taken in the memorandum of appeal have not 
been pressed. See we dismiss the appeal with costs. 


ayo EA Appeal dismissed. 
u iib L LI R', 46 Bom., ror. ! RI 
I. L. R., a8 Al., 689. f 
3) L L. R., 29 All, 663. 
t 4) L L. R, 18 All, 227. 
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MAHARAJA BAHADUR KESHAVA PRASAD SINGH 
(Defendant) 
Versus 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(Plaintif) * 
Alluvion and dslicvion—Re-formation of land on old sste— Title of original 
guner—Regulation XI of 1825, sec. 4, cl. (1) —Meaning of. 

Where land re-forms by alluvion on a site capable of identifica- 
tion the right of the owner of the original site subsists, and 
prevails against an alleged title founded upon gradual accretion ; 
and it makes no difference that the land is re-formed on the 
other side of the river provided it is re-formed on the old ascer- 
tained site. Lopes v. Maddan Mohun Thakore, 13 M. I. A., 467 
and Nogerdra Chandra GHose v. Mokomed Esof, xo Beng. L. R., 
406, followed. 

APPEAL from a decree of the High Court of Judicature at 
Patna. 

L. deGruyther, K. C. and E. B. Raikes, for the appellant. 

A. M. Dunne, K. C. and K. Brown, for the respondent. 

The following judgment was delivered by 

SIR LANCELOT SANDERSON.—This is an appeal by the Maha- 
raja of Dumraon, who was the defendant in the suit, against a decree 
of a Division Bench of the High Court of Judicature at Patna, dated 
the 1st June, 1923. 

The suit was brought by the Secretary of State for India in 
Council to obtain a declaration of the plaintiff’s title to certain lands 
called the Makal of Turk Ballia, to recover possession of the said 
landa from the Maharaja, and for mesne profits. 

The suit was tried by the learned District Judge of Shahabad, 
who made a decree in favour of the plaintiff, dated the 19th Decem- 
ber, 1918. The High Court, by the above-mentioned decree of rst 
June, 1923, dismissed the Maharaja’s appeal with costs. 

The River Ganges separates the Shahabad district in Bihar from 
the United Provinces of Agra and Oudh. The Ballia district is to 
the north of the Ganges and the Shahabad district is to the south 
“of the river. 

The Makal Turk Ballia, which consists of a single swowsak of 
that name, was settled with proprietors, other than the appellant, 
in the year 1790 88 a separate estate, and in 1793 or 1795 was per- 

*P, C. A. No. 37 of 1925. 
II4 . E 
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manently settled and assessed to revenue at Rs. 251. It had a nomi- 
nal area of 275 dighas, and at that time was situated to the north of 
the River Ganges. 


Between 1871 and 1884 the land of this village was washed away 
by the Ganges, which was gradually moving northwards, until in 1884 
the whole of the village bad disappeared. ‘ 

As the land of this estate became submerged in the river, pro 
portionate remission of revenue was allowed, until at last the proprie- 
tors were paying a nominal sum of Rs. 2 .per annum in order to 
preserve their right to the estate in the event of its reappearing. In 
1884, however, they were informed by. the authorities that this pay- 
ment was no longer necessary to keep alive their rights, and the 
Board of Revenue in the United Provinces directed that the pay- 
ment of revenue should be suspended and written off from year to 
year in the revenug account. This was accordingly done in the 
revenue ‘accounts of the collectorate. 


As the river altered its position to the northward, accretions 
took place on the opposite bank in the Shahabad district, and in 1909 
correspondence took place between the respective collectors, from 
which it appeared that Turk Ballia had re-formed on the south side 
of the river. 


Accordingly, by two notices issued in the Gazettes of the respec- 
tive provinces, dated the 25th and 26th May, 1910, it was formally 
notified that the permanently settled estate of Turk Ballia had ceased 
to form part of the Ballia district in the United Provinces, and that 
it formed part of the Shahabad district in Bengal (which at that 
time included Bihar) in respect of its civil, criminal and revenue 
jurisdiction. 

It is not clear when the Ma/:a/ of Turk Ballia began to appear 
as dry land on the south side of the river. It would, in the natural 
course of things, be difficult to ascertain this with any accuracy; the 
learned Judges of the High Court stated that there could be little 
doubt that for some years after it emerged, as the river subsided 
after the floods, it would be again covered during the rainy season, 
and that it might reasonably be inferred that for some time after its 
emergence it would be sandy waste unfit for cultivation. 


The learned Judge who tried the suit held on the evidence that 
it did not become cultivable before t909, and the learned Judges of 
the High Court agreed with that finding. The above-mentioned 
date is material to the question whether the Maharaja had acquired 
a title by adverse possessién as against the recorded proprietors when 
the suit was instituted, v£s., on the 8th December, 1916. ` ` 

This question may be disposed ofe at once; the High Court 
held that no title ‘was acquired by the appellant by adverse 
possession up to the date when the suit was brought, thus affirming 
the finding of the trial Court. The learned counsel who appeared 
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for the appellant on this appeal stated during the argument that he 
accepted the two findings in this respect, and did nol dispute them. 
Their Lordships see no reason for differing from the above-mentioned 
findings as to adverse possession. 


The village of Turk Ballia having been placed on the rent-roll 
of the Collector of Shahabad, as appears from paragraph 7 of the 
appellant's case, notices were given to the original proprjetors to 
pay the arrears of revenue alleged to be due in respect of the said 
estate. 


It further appears that no revenue from this estate was paid 
up to the end of the financial year 1910-1911; and on 4th May, 
1911, when the revenue was in arrear for one year, notification for 
the sale of the Makal of Turk Ballia for arrears of revenue was 
issued under the provisions of Act XI of 1859. The Turk Ballia 
estate was put up for auction, and in the absence of bidders it was 
duly purchased by the Collector on behalf of the Government. 


The Collector of Shahabad then began relaying the boundaries of 
Turk Ballia under the Survey Act, on the basis of the maps of the 
Revenue Survey and the Diara Survey. 


The defendant Maharaja, who was in possession of the lands in 
suit, objected to the demarcation, and claimed the land as an accre- 
tion to his own estate. He refused to give up possession, with the 
result that this suit was instituted, as already gtated, on the 8th 
December, 1916, by the Secretary of State for India in Council. 

The Maharaja's estates in the locality lie mainly on the south 
side of the river. As the new land formed on the southern side of 
the river, the Maharaja had treated it as & portion of his property. 

As the learned Judge, who tried the suit, pointed out, if this 

.land was an accretion to the property of the Maharaja, it would 
ordinarily have been liable to assessment of land revenue under 
Act IX of 1847. But the Maharaja claimed special privileges in 
respect of alluvial accretions. 


_ The bulk of the estates which form the Maharaja's semindary 
were permanently settled at the decennial settlement of 1789-90, 
which was confirmed by Regulation I of 1793. This included the 
estate of " Dhakaich Mahal,” and in connection with this estate 
there was a condition agfeed to that the Maharaja’s predecessor 
should not claim abatement of revenue for losses by diluvion and he 
should not be liable to additional assessment on account of alluvial 
accretions. ` - Ki 

To the north of the Dhakaich Makal, between this estate and 
the Ganges, were certain villages, not included in the settlement of 

1790, which were either waste or uncultivable, or partly or wholly 
submerged. These villages were settled with the Maharaja in 1800, 
and form part of the “Jauhi Mabal, and include the villages of 
Jagdishpur and Parsanpa. 
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It was as alluvial accretions to these two villages that the Maha- 
raja entered into possession of the lands in suit, as pars of it became 
fit for cultivation. 


It was argued on behalf of the appellant before their Lordships 
that if the appellant acquired a good title to the lands in suit by 
reason of their gradual accession to his other lands, it would be 
necessary for the authorities to assess the accreted land under 
Act IX of 1847 before revenue could be levied in respect thereof, 
that as this was not done, the Maharaja could not be said to be in 
default of payment of revenue, and that consequently the sale was 
without jurisdiction and was invalid. 

The learned counsel argued, therefore, that he need not rely on 
the settlements of 1790 and 1800, inasmuch as his case was that 
the Maharaja was the proprietor of the -accreted land, and that he 
had not*been assessed in respect thereof - 


Their Lordships agree with this part of the learned counsel’s 
argument, and are of opinion that if it could be shown that the 
Maharaja had become the proprietor of the lands in suit by’ reason 
of their gradual accession to his other lands, a fresh assessment of 
such accreted lands under Act IX of 1847 would be necessary before 
the Maharaja could be called upon to pay revenue in respect of such 
accreted lands. 


' The learned Judges of the High Cont seem to have thought 
that the appeal mainly depended upon the construction of the terms 
of the settlements of 1790 and 1g00. Their Lordships are unable 
to accept that view for the reasons already stated. 


The learned Judges of the High Court came toa further con- 
clusion, as follows :— 

" Having already determined that the settlement of 1800 does 
not include the lands now in suit, and assuming that the lands 
never reverled to the Crown by abandonment, it becomes un- 
necessary to consider whether the appellant has acquired any 
proprietary interest in the lands or not.” 

Their Lordships are not able to agree with this conclusion. 


The main point argued before their Lordships on behalf of the 
appellant was that the Maharaja had obtained a good title to the 
lands in suit by reason of their gradual accession to his estate to the 
south of the Ganges by reason of the recess of the river to the 
northward, and their Lordapips agree that this is the principal ques- 
tion in the case 

It raises an important issue which goes to the root of the case, 
and, in their Lordships’ opinion, a,decision in respect thereof is 
essential to the disposal of the appeal. . 

The argument of the learnea counsel on behalf of the appellant 
in respect of the last-mentioned submission—v:s., that the Maharaja 
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had obtained a good title to the lands in suit by reason of their 
gradual accession to his estate on the south side of the river—was 
based upon the provisions of Regulation XI of 1825, Section 4, 
clause (1). The clause is as follows :— 
IV.—First. When land may be gained by gradual accession, 
whether from the recess of a river or of the sea, it shall be con- 
sidered an increment to the tenuie of the person to whose land 
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immediately from Government by a zemindar or other superior 
landholder, or as a subordinate tenure, by any description of 
under-tenant whatever. Provided that the increment of land 
thus obtained shall not entitle the person in possession” of the 
estate or tenure to which the land may be annexed, to a right of 
property or permanent interest therein beyond that possessed by 
him in the estate or tenure to which the land may be - annexed, 
and shall not in any case be understood to exempt the hoJder of 
it from the payment to Government of any assessment for the 
public revenue to which it may be liable under the provisions of 
Regulation II, 1819, o1 of any other Regulation in force. Nor if 
annexed to a subordinate tenure held under a superior Jandholder, 
shall the under-tenant, whether a Ahoodkash/ ryo/, holding a 
mourooste 1sttmraree tenure at a fixed rate of rent per begah, or any 
other description of under-tenant liable by his engagements, or 
by established usage, to an inciease of rent for the land annexed 
to his tenure by alluvion, be considered exempt from the payment 
of any increase of rent to which he may be justi liable. 


It was urged on behalf of the appellant that the above-mentioned 
clause was applicable to the facts of this case. 

Before considering this question it- is necessary to mention 
certain findings of fact of the learned District Judge who tod the 
suit :— 


I. The learned Judge found that the Makal Turk Ballia, which 


originally lay on the north side of the river, was washed away toa - 


depth of 80 or 100 yards in a year; that the erosion was slow and 
gradual in a limited sense, in that it operated by degrees upon the 
face of the bank; that it could not be called imperceptible. 

2 The learned Judge found that the process of alluvion by 
which the land in suit was formed on the south side of the river was 
slow, gradual and imperceptible. 


3. He held that it was hardly open to question that the land in 
suit stands on the site formerly occupied by the Mousak Turk Ballia; 
that is to say, though Turk Ballia formerly lay on the north of the 
Ganges and the land in suit lies on the south of the river, this land 
lies m the same geographical position, in the same latitude and longi- 
tude as that which was originalty occupied by Turk Ballia. 


These findings were adopted by the learned Judges of the 
High Court, and in the argument before their Lordships they were 
not contested. 
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It was argued on behalf of the plaintiff (respondent) that, inas- 
much as the lands in suit had been identified as the Makal Turk 
Ballia, and inasmuch as this was a case `of “reformation ts situ,” 
the first clause of Section 4 of Regulation XI of 1825 did not apply, 
but that the fifth clause was applicable and that by general principles 
of equity and justice it should not be held that the Maharaja was the 
proprietor of the lands in suit. 


The terms of the first clause of Section 4, taken literally and by 
themselves, may be said to be sufficiently wide and general to include 
the facts of this case, but the clause has been the subject of judicial 
decisions, some of them by the Judicial Committee, which appear to 
their Lordships to place a limitation upon the application of the 
first clause. 


A large number of cases were referred to during the course of 
the argument, and these have been fully considered ; their Lordships, 
however, do not think it necessary to refer to all the cases, and they 
are of opinion that it will be sufficient to mention the following :— 


In Lopes v. Maddan Mokun Thakore (*) it appeared that land 
forming part of a sousah on the banks of the Ganges, by reason of 
continual encroachments of that river became submerged, the surface 
soil being wholly washed away. After recession and re-encroachment 
by the river, the waters ultimately subsided and left the land re- 
formed on its original site — It was held by the Judicial Committee, 
applying the principles of English law and following Musammat 
Iman Bandi v. Hur Gobind Ghose(*), that the land washed away 
and afterwards re-formed on the old ascertained site was not land 
gained by increment within the meaning of Section 4 of the Bengal 
Regulation XI of 1825. Their Lordships’ judgment in that case, in 
the first place, stated the rule of English law, and it was noted that 
it is not a principle peculiar to any system of municipal law, but that 
it is a principle founded in universal law and justice. It was then 
mentioned that the principle of law, so far as relates to accretions, 
had to some extent been made part of the positive written law 
of India. 


Their Lordships then referred to Regulation XI of 1825, Sec- 
tion 4 clause (1), and proceeded as follows :— : 


" It is to be observed, however, tifat the clause refers simply to 
cases of gain, of acquisition by means of gradual accession. 
There are no words which imply the confiscation or destructjon 
ol any private person's property whatever. If a Regulation is to 
be construed as taking away anybody’s property, that intention 
to take away ought to be expressed in very plain words, or be 
made out by very plain and necessary implication. 


" It would certainly seem that something more than mere re- 
ference to the acquisition of land by increment, by alluvion, orby 
o 13 Moo. I. A., 467. 

1) 4 Moo. I. A., 403. 
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what other term may be used, would be required in order to en- 
able the owner of one pioperty to take property which had been 
legally vested in another. In truth, when the whole words are 
looked at, not merely of that clause but of the whole Regulation, 
it is quite obvious that what the then Legislative authorily was 


dealing with was the gain which an individual proprietor might - 


make in this way from that which was partof the public tenitory, 
the public domain not usable in the ordinary sense—that is to 
say, the sea belonging to the State, a. public river belonging to 
the State; this was a gilt to an individual whose estate lay upon 
the river or lay upon the sea, a gift to him of that which by ac- 
cietion became valuable and usable out of that which was in a 
state of nature neither valuable nor usable.” 

That decision was given in the year 1870, but the principle had 
been stated in 1862 by Sir B Peacock in Ramanath Thakore v 
Chundernarain Chowdhury (1). " be 

The. bead-note in the last-mentioned case is as follows :— 

“Lands washed away and afterwards re-formed upon the old 
site, which can be clearly recognised, me not lands ‘gained’ 
within the meaning of Section 4, Regulation XI, of 1825; they 
do not become the property of the adjoining owner, but remain 
the property of the original owner.” 

Sir Barnes Peacock, in giving judgment, is reported to have 
said :— 

‘“ We are of opinion that the word ‘gained’ 1n Section 4 of 
Regulation KI of 1825 does not extend to cases of land washed 
away and afterwards re-formed upon the old site, which can be 
clearly recognised . . . In sach acase we think the land 
formed by accretion on the old recognised site remains the pro- 
perty of the owner of the original site. 

“Phe principle is that where the accretion can be clearly 
recognised as having been re-formed on that which formerly be- 
longed to a known proprietor, it shall remain the property of the 
original owner,” 

The decision in Ramanath y. Chundernarain Choudhury (^) was 
approved by their Lordships of the Judicial Committee in Lopes v. 
Maddan Mokun Thakore (*). 


It was conceded by the learned counsel for the appellant that the 
decision in Lopes v. Maddan Mokun Thakore(*) was correct, having 
regard to the facts of that case; and it was not denied that if, in 
the present case, after the Makal Turk Ballia had been wholly sub- 
merged, the river had receded to the south and the land had re- 
formed on the ascertained original site of Turk Ballia, and if such 
site lay to the north of the river, the land so re-formed would belong 
to the original proprietors E 

It was argued, however, that this principle did not apply when 


i I Marshall’s Reports, 136. 
2) 13 Moo. I. A., at 476. 
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the question arose between two riparian owners, who owned property 
on either side of the river, and when the land was washed away 
from one side of the river ana reformed on the other side, even 
though it was re-formed on the old ascertained site. 


Their Lordships are unable to see why the principle should apply 
in the one case and should not apply in the other. 


There is no doubt in this case that the land re-formed on the 
old ascertained site of Turk Ballia If the river had receded to 
the south, and had left the land re-formed on the site of Turk Balla 
on the north side of the river, it would undoubtedly have belonged 
to the original proprietors; but as the river receded towards the 
north and left the land re-formed on the old ascertained site of Turk 
Ballia on the south side of the river, it was argued that the pro- 
prietors had logt their property, and that it belonged to the appellant 
Maharaja by reasor of gradual accession 


Their Lordships are not prepared to accept that argument, and are 
of opinion that the principle laid down in the two above-mentioned 
cases applies to the facta of the present case. 


Their Lordships are confirmed in this opinion by several later 
decisions to which it is desirable to draw attention. 


In Nogendsa Chunder Ghose v. Mokomed Esof () their Lord- 
ships of the Privy Council in 1872 again had to consider Regulation 
XI of 1825. They discussed the different sections of the Regu- 
lation, and stated that— 


[2j 


Two observations arise on this Statute: 


** (3) There is nothing to show that the first rule contemplates 
ey other than that which commonly falls within the definition 

‘alluvion, zz, land gained by gradual and imperceptible 
accretion, the incrementum latens of the civil law. 


" (2) No express provision 1s made for the case of land which 
has been lost to the original proprietor by the encroachment of 
the sea or a river, and which after diluviation, reappears on the 
recession of the sea or river. But, on the other hand, there is 
nothing to take away or destroy the right of the original pro- 
prietor in such a case; which must, therefore, be determined by 

' the general principles of equity or justice’ under the sth Rule. 
That the right of the proprietor in the case last put exists and 
is reeognised by law in India, is established by at least two cases 
decided at this Board." 


It was further stated by their Lordships that— 


"It is not easy fo s&e upon what? principle a title to alluvion 
by gradual accretion should prevail against the original owner- 
ship established by identiication of site; unless it be that where 
the accretion is so gradual as to be latent and imperceptible 
during its progress, the law, on grounds of convenience, presumes 
incontrovertibly that no other ownership can be shown to exist 

(1) 10 Ben. L, R., 406. 
e 
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and so bars enquiry.”’ 


The case of Hurswuhai Singh v. Syud Lootf Ali Khan (°) is 
on the same lines, and was decided in 1874. 


It is important both on account of the facts of the case and on 
account of the decision thereon. The suit was brought by the appel- 
lants, the proprietors of the Mfomeak Muteor, m Tirhoot, against 
the respondents, the proprietors of Moueak Ramnuggur, to recover 
the possession of a large quantity of land which bad been submerged 
by the River Ganges. It appears that the river flowed between the 
estates of the plaintiffs and the defendants, and in its course between 
the two estates there were from time to time various changes. 
There were two or three defined channels, which at times the river 
overflowed and formed a pool or lake. 


The land which was the subject of the suit was submerged, and 
when it first became free from water and reappeared, in the view 
which their Lordships took of the facts, it adhered to and adjoined 
the estate of Ramnuggur, and “ prima facie the accretion was to 
that estate", But upon enquiry made by the Judge of Patna, who 
went to the spot, heard evidence and took great pains to survey the 
district, he came to the conclusion that the submerged land, although 
it had re-formed close to Moxsak Ramnuggur, was, in point of fact, 
land which belonged to Mousak Muteor, and that there were means 
by which he could identify, and did identify, the land as having 
been before its deluviation part of that mousah. — *. 

Two points should be noted about this case: (1) The river ran 
between the estates of the plaintiffs and the-defendants ; (2) when 
the land became free from water and reappeared, it adhered tq and 
adjoined the estate of Ramnuggur (£., the defendants’ estate), and, 
to use the words of their Lordships, “ prima facis the accretion was 
to that estate". 


Their Lordships, meus held, on the authority of Lopes v. 
Maddan Mohun Thakore, that where land which has been sub- 
merged re-forms and can be identified as having formed part of a 
particular estate, the owner of that estate is entitled to it. 

Their Lordships accordingly allowed the appeal and restored 
the decree originally made by the Judge of Patna, which was to 
the effect that the plaintiffs (appellants) were entitled to the lands. 

In Ra» Sarat Sundari Debya v Soorjya Kani Acharjya (*) 
(eea in 1876) the head-note is as follows :— 

"Where land re-forms by alluvion ona site capable of identifi” 
cation the right of the owner of the original site to the chur is 
indisputable.” 

This case, which is another decision of the Judicial Committee, 
is material because the plaintiff sought to establish his title on the 
ground that the land had, in consequence of the recession of the 

(1) [1874] 2 I. å., a8. (a3) [1876] 35 W. R., 341. 
115 M : 
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River Jamoona and by gradual accretion, become part of the village 
of Juggatpoora, which formed part of his seminar y. 

The plaintiff failed in his suit because it was found that the 
land claimed by him was a re-formation upon land which belonged 
to the defendants, and it was pointed out that even if the defendants 
had been plamtiffs and could make out that the land claimed was a 
re-formation upon land which had belonged to them, they would be 
entitled to recover-it from a party in possession. 


In Radka Prosad. Singk v: Ram Coomar Singh and R. P. 
Singh v. The Collector of Shahabad (') (decided by the Judicial 
Committee m 1877) the doctrine in Lopes's case was accepted, but 
it was held that 1t did not apply to lands in which after their re-for- 
mation an indefeasible title had been acquired by long adverse pos- 
session or otherwise The judgment is important, because at page 
800 thair Lordships-*are reported to have said :— 

‘The doctrine in Zofes’s case was doubtless in favour of the 
defendants in both suits; and if they had in no way lost thei 
rights, would give them a title to the land re-formed upon sites 
identified by the thakbust proceedings of 1864 as within the 
boundaries of their original mavsahs, which would prima facie 
override a title founded on the principle of the acquisition of 
that land by the proprietor of the northern bank of the Ganges 
by means of gradual accretion. Their Lordships conceive, how- 
ever, that the doctrine in Zofes's case cannot be taken to apply 
to land in which, by long adverse possession or otherwise, another 
party has acquired an indefeasible title.” 

In Sardar Jugjol Singh v. Rant Brifnaih Kunwar (*) (decid- 
ed in 1900) it was held by their Lordships of the Judicial Committee 
that land submerged by the wanderings of a river from its course 
and afterwards re-emerging in a form capable of being identified, 
does not cease to belong to its original owner. The adjoining pro- 
prietor cannot make title to it either under -sub-section 1 or sub-sec- 
tion 5 of Regulation XI of 1825, Section 4, or on any known principle. 

Lord Robertson, in giving judgment, said :— 

“It is perfectly plain that neither the specific provision of the 
first sub-section nor the general principles of equity and justice 
lend the slightest support to the pretension of the appellant, 
which is to land that would be gained not from theriver but from 
a neighbour." 

Their Lordships are of opinion, in view of the principles adopted 
in the above-mentioned decisions, and in view of the above-mentionéd 
findings of fact, especially the finding that the lands in suit, 
which appeared on’ the south side of the river, occupied the site 
whereon Turk Ballia stood beforeeit was submerged, that the land 
did not become part of the Maharaja’s estate, and that the 
Maharaja did not obtain title thereto under the provisions of Section 
4, Clause (1), of Regulation XI of 1825, but that the title to the 

(1) [1877] I. LəR., 3 Cal., 796. (3) [1900] a7 I. A., 81. 
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land remained in the original proprietors of Turk Ballia. Subject 
to the question of custom, which is dealt with hereafter, they are 
further of opinion that it would not be in accordance with general 
principles of equity and justice to hold that the lands belonged to 
the Maharaja. 

Their Lordships, T are of opinion that the learned District 
Judge’s conclusion on this part of the case was correct. 


Much reliance was placed by the learned counsel appearing on 
behalf of the appellant upon the case of Rughoobar Dayal Su: v. 
Makaraja Kishen Periab Saee ('). 


Their Lordships are of opinion tbat the question, which is direct- 
ly in issue in the present case, was not raised in the above-cited 
cage. 

In the cited case the two principles, upon which ‘the diii: 
tion of the Board of Revenue was based, were the ezistefce of an 
alleged usage, and the inference that by reason of that usage the an- 
tecedent interest of the plaintiffs and their predecessors in the land 
was only of a limited, temporary, and conditional character. Their 
Lordships of the Judicial Committee held that the trial of the cause 
had been unfortunate inasmuch as it failed to determine the subs- 
tantial questions (see page 216) ; hence the remand and the further 
trial which was directed. 

When the case came before the Judicial Committee the second 
time, on appeal from the High Court, it appeared that the High Court 
had based their decision on a finding that the settlements made 
with the plaintiffs were temporary settlements, and were made on 
the basis that the River Gunduck was the boundary line not 
only of the two Z://aAs Sarun and Tirhoot, but of the estates apper- 
taining to these districts ; that the land in dispute was settled with 
the plaintiffs on temporary leases, and that those settlements were 
of a limited and temporary character, and that, such being the case, 
the fnding was fatal to the plaintiffs suit. It was assumed that 
the accretion belonged to the plaintiffs by virtue of the first clause of 
Section 4 of Regulation XI of 1825, and it hardly could have been 
otherwise because the contention of the defendants was that the title 
of the land depended upon the course of theriver. Their Lordahips 
then proceeded to direct their attention to the question whether the 
settlements with the plaintiffs were of a temporary character. Their 
Lordships held that the interest of the plaintiffs was not temporary 
but permanent, though the assessments wege merely temporary and 
that the real question was whether there was a clear and established 
usage that the river should be the constant boundary between the 
semindaries on either side. ‘bheir conclusion was that the plaintiffs 
were during twenty years in occupation of the land, when at the 
expiration of the settlement of 1847, in consequente of a sudden 
turn of the River Gunduck, it was on the southern aide of the river 

(1) 6I. A., 211. . 
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capable of being identified ; that it still belonged to the plaintiffs 
unless there was a clear and definite usage that the River Gunduck 
was the boundary not only between the two districts but also be- 
tween the semindaries on either side. It was held that such a cus- 


' tom or usage was not found ever to have existed. Their Lordships 


accordingly reversed the decree ‘of the High Court and declared 
that the plaintiffs were entitled to the land in dispute. It is not 
clear that the defendants were relying on the 1790 settlement as 
giving them any present right, but rather as, a historical event for 
the purpose of showing that they were right in their contention that 
the boundary between the two eatates was the main channel of the 
River Gunduck. In fact, it appears that in order to get rid of the 
plaintiffs’ contention that they had a good title by reason of the 
settlements of 4837 and 1847, the defendants argued that the pro- 
prietary rightin the soil might have all along remained in the Govern- 
ment, and that the settlements with the plaintiffs were merely 
temporary. Their Lordships do not find in the lastcited case any- 
thing conflicting with the principles upon which the afore-mentioned 
decisions of the Judicial Committee were based. 

It was next argued on behalf of the Maharaja that he had title 
to the lands in suit by reason of an alleged immemorial custom 
in the locality in question, by which land adhering by gradual 
alluvion to a riparian village becomes a part of the estate to which it 
accretes. s 


As -the learned District Judge pointed out, the evidence called 
for the defendant was directed to show that there was a custom by 
which accretions to the Shahabad side vested in the Shahabad semin- 


. dar, vis., the Maharaja. 


The first thing to be noted is that the custom which the Maha- 
raja by his witnesses attempted to prove was not the custom pleaded 


The pleading alleged that according to immemorial custom and 
usage prevailing in the locality, the deep stream of the Ganges 
is the boundary of the riparian estates and consequently all accre- 
tions to an estate by that local custom as well as by the law govern- 
ing accretions become a part and parcel of the estate to which accre- 
tions have formed. 


It would be sufficient for their Lbrdships to leave the matter 
there, but as their Lordships have come to a clear conclusion on 
the merits of this question, they consider that it is desirable to 
state it. e. "me 
The learned District Judge found that no custom as alleged had 
been proved to exist. The learned Judges of the High Court on 


^ appeal stated that.they would be prepfred to accept the findings of 


fact arrived at by the learned Judge, but having already deter- 
mined that the settlement of 1800 did not include the lands in suit, 
and assuming that the lands never reverted to the Crown, it became 
unnecessary to consider whether the appellant acquired any proprie- 
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tary interest in the lands or not. 


It might. be argued that this was a concurrent finding of fact, 
but however that may be, their Lordships are of opinion that the 
learned District Judge's finding in this respect was correct, and that 

the custom alleged was not proved. 

It should be noted that upto a comparatively recent time the 
Maharaja had been upholding the opposite contention, v£s., that 
there was no such custom as that which was alleged by him in this 
case, 

It should be stated that having regard to the facts stated in the 
earlier part of the judgment, in their Lordships' opinion, there is no 
ground for holding that the proprietors of the Turk Ballia estate 
abandoned their estate and interest therein. 


There remains another point with which £heir Lordshjps think 
it necessary to deal. It was argued on behalf of the appellant 
Maharaja that even assuming he failed to obtain a title tothe lands 
in suit, either under the Regulation XI of 1825, Section 4, or by 
reason of the alleged custom, the sale of lands in suit was invalid 
and the plaintiff obtained no title thereby ; consequently, it 
was argued that as the defendant was admittedly in possession of 


the lands, and.if, as the defendant alleged, the plaintiff obtained no 


title by the sale, the suit should have been dismissed. 


In view of their Lordships’ decision on the above-mentioned 
points, the defendant, though in possession of the lands, was merely 
a trespasser. The question remains whether the sale was good 
and valid as against the original proprietors of Turk Ballia, so as 
to give the plaintiff a title on which he could base his suit for 
possession of the lands There is no doubt that there was revenue 
due at the date of the sale, that such revenue was not paid although, 
as stated in the áppellant's case, notices had been given to the 
original proprietors to pay the revenue alleged to be due; and 
their Lordships are satisfied that the Collector had jurisdiction to 
sell, and that the allegations as to irregularities in the sale were not 
substantiated. 


Further, no suit was instituted within a year of the sale, and 
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the provisions of Section 33 of Act XI of 1859 might have to be R 


considered. 


For these reasons their Lordships are of opinion that the sale 
„was not invalid, and ‘that the plaintiff did obtain a good title as 
the purchaser at the sale—and that he was competent to obtain a 
decree for possession against the defendant, who had no title to the 
landa. i: d. s 

. Though not agreeing, as already stated, with some of the 
grounds of the High Court's judgment, their Lordships are'of 
opinion that the decree of the learned District Judge was correct, 
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and that the Maharaja's appeal to the High Court was rightly 
dismissed. ! f 

They will, therefore, humbly advise His Majesty that this appeal 
should be dismissed, and that the appellant should pay the costs of 
the appeal. : 


Appeal dismissed. 


l Watkins and Hunter.—Solicitors for the appellant. 
The Solicitor, India Office.—Solicitor for the respondent. 
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. MA HNIT (Plaintiff) 
. i versus 
FATIMA BIBI AND ANOTHER (Defendants) .* 
Limitation Act, Art. Q7— Money lent on security of property— Property repre- 
sented by mortgagor to be his—-Property sold under mortgage decree— 
Property subsequently successfully claimed by a stranger—Faslure of 
consideration, when. 

In 1907 the defendants borrowed money from. the plaintiff on a 
mortgage of immovable property which they represented belong- 
ed to them. , Interest was paid by the defendants for some time. 
Later the plaintiff sued for his money by sale of the mortgaged 
property. He obtained a decree for sale and in 1913 the pro- 

- perty was sold and purchased by a stranger who subsequently 
transferred it to the plaintiff. In xgrs a third party sued for 
recovery of the propeity alleging it to be his own, and in 1918 
he succeeded, and the plaintiff was dispossessed. In rgrg the 
plaintiff instituted the present suit for iecovery of the sum ori- 
ginally lent with interest. Æeld, that Art. 97 of the Limitation 
Act applied, and the suit was within time, consideration having 
failed only when the plaintiff was dispossessed in 1918. 

APPEAL from a decree of the High Court of Judicature at 

Rangoon. 

E, B. Raikes, for the appellant. 

W, Wallach, for the respondents. . 

Tbe following judgment was delivered by 


LoRD DARLING.— This appealis from a decree of the High 
Court, dated the 12th May, 1924, dismissing an appeal from a decree 
of the District Court of Magwe, dated the 22nd May, 1922. 

The chief question in the appeal is whether the suit in which it 
is made was rightly dismissed as barr&d by the Limitation Act 

The appellant and her husband, U Po Ya, on the 6th August, 
1907, advanced Rs. 10,000 to the first respondent, Fatima Bibi— 

: P. C. A. No. 83 of 1915 g 2 
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then alleging herself to be the guardian of one Ali Hashim Mehter, CIVIL 

her nephew, then a minor. nes 


The first respondent is a Mohammedan pardah-nashin woman, AAN 
and borrowed this money through her agent and husband, Hamed sua 
Ebrahim Mehter, and he at the same time executed on her behalf FATIMA 
and was her constituted attorney as guardian of the minor, a Pi 
mortgage of two oil wells, professedly belonging to the minor, in Lord Daring 
favour of the appellant and her husband to secure repayment of the 
money advanced with interest at the rate of rj percent. per men- 
sem. 


That the minor had no real interest in any of the properties 
dealt with is demonstrated in the words of paragraph 5 in the sale- 
deed (dated 18th January, 1912) by Fatima Bibi, her husband, and 
Mehter, the minor, which are as follows :— . 


* "Although Ali Hashim Mehter’s name i$ included in«he sale- d 
deed by which Hamid Ebrahim Mandali and wife Fatima Bibi 
buy the oil and the No. 1416 from Ma Ngwe, he has no monetary 
relation or claim in the affairs and he does not enjoy any posses- 
sion of the well too. We have bought it with our own money 
and enjoyed it. We have only.mentioned the minor Ali Hashim 
Mehter’s name in it, a way of ‘trying luck’. We guarantee the 
said well to be free from all encumbrances, In case of any in- 
cumbrance, we, the vendors, agree to make good any expense in- 
curred by the vendees and also profits from the well which they 
may enjoy otherwise."' . i 
On the 5th February, 1913, the appellant and her husband sued 
the minor (by the first respondent as his guardian) and the first 
respondent and her husband in the District Court of Magwe for the 
principal ang mterest due on the mortgage, and the first respondent 
and her husband put in a written admission of the claim. The 
District Court, on the 8th July, 1913, passed a decree in that suit 
as claimed. In execution of that decree the oil wells were sold by 
auction and purchased by one, Ma Tok, who afterwards re-sold them 
to the appellant and her husband, who thus got possession of them 


In or about April, 1915, the minor Ali Hashim Mehter, by his 
father, as next friend, sued the appellant and her husband, Ma Tok, 
and the first respondent, and her husband, in the same District 
Court, to set aside the sale*of the oil wells and for a declaration that * 
the mortgage of the 6th August, 1917 was not binding on bim. 
His suit failed in tbe. District Court; but the Appellate Court gave 
him, on the 11th March, 1918, the decree hat he claimed, on the 
ground that the first respondent was not legally his guardian and 
had no authority to mortgage his oil wells or to represent him in the 
suit on the mortgage The Zppellant had thereupon to give up 
possession of the oil wells. 


The appellant’s husband having died, she, on. the 9th August, 
1919, brought the suit under appeal against the first. respondent in 
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her personal capacity and as one of the heirs of Hamid Ebrahim 
Madari (who had also died), and against the second respondent (his 
son as his heir) by a plaint, in which, after setting out the facts 
already mentioned, ghe relied on the admission of the first respondent 
and her husband that they haa received the money borrowed, and 
she submitted that as it could not be recovered from the minor they 
should repay it with interest. She further stated that the cause of 
action arose on the 11th March, 1918, when the Appellate Court set 
aside the sale. 

The respondents put in written statements and the Court raised 
issues of which the following are’ material to this appeal :— 

I. Is the plaintiff's suit time barred? 

2. Are the defendants liable for the amount claimed ? 

The appellant gave evidence in support of her claim and asked- 
for a pagtponement to produce further evidence which the District 


Judge refused. The respondent gave no evidence. 


The District Judge dismissed the suit as barred by limitation, 
as being a suit on the personal covenant in a registered instrument. 

The High Court in appeal took the same view: overrulmg the 
contention of thé appellant thar her cause of action in the suit only : 
arose on the 11th March, 1918, on the ground that the frame of the 
plaint and the claim for interest showed that she had sued on the 
covenant in the mortgage. 

From that decree, dated the 12th May, 1924, the appellant has 
appealed to His Majesty in Council. 

Although many points were raised on the pleadings, several were 


‘abandoned in the course of the litigation ; and in the course of the 


arguments of this appeal it has appeared to their Lordships that of 
the points taken on behalf of the appellant one is in itself conclusive. 
In fact the case is reduced to the simple. question whether the 
appeal is so late as to be barred by the Indian Limitation Act, 1908 
(IX of 1908). For the appellant it was argued by Mr. Raikes 
that the suit in which the decree under appeal was made was not 
founded on the mortgage of 6th August, 1907, but is for the repay- 
ment of money due to her, and that her claim to this sum arose 
when the mortgage and sale thereunder were set aside, that is to 
say, on Irth March, 1918; and reliance Was placed on the Indian 
Limitation Act, 1908, First Schedule, Part VI. article 97. The 
effect of that provision is that the suit is not barred if brought “ for 
money paid upon an existiag consideration which afterwards fails"; 
provided that suit is begun within three years from the date of tbe 
failure of the conaideration. 

This present suit was commenced" on Stik August, 1919 For 
the respondents it was contended that there never was any consider- 
ation for the loan of the sum of Rs 10,000 then advanced by 
plaintiff and her husband—as the respondents then had no interest 
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or property in the subject of the mortgage. Thus it was contended 
there was a complete absence or failure of consideration at and from 
the »very moment when the money was advanced, fe., more than 
. twelve years before this suit was begun. Were this contention well 
founded, this present claim would undoubtedly be statute-barred. 
But should the true date of the failure of the consideration for the 
loan of the money be the day on which the Appellate Court made 
a decree in favour of Ali Hashim Mehter (the minor) setting aside 
the mortgage, and giving him possession of the mortgaged property, 


i.s., 11th March, 1918, then this suit would be well within the three , 


years allowed for taking proceedings to recover the Ra. 16,000, with 
interest, for the loan of them. In the opinion of their Lordships 
this contention of the appellant is -well founded. It was proved 
that respondent and her husband did for some,time pay to the 
appellant and her husband the interest agreed by them to be payable 
on the money lent. Default in this respect having been made, 
appellant and her husband, on 5th February, 1913, took proceedings, 
claiming the principal and interest as due from the respondents, 
who made written admission of the debt On 8th July, 1913, a 
decree in favour of appellant was made, and by virtue of it the pro- 
perty was sold by auction in order to pay the money then due to 
appellant and her husband. As already stated, this decree was set 
aside at the instance, and in favour of Ali Hashim Mehter (the 
minor), and on rith March, 1918, the sale was finally set aside by 
the Appellate Court, and the property on the security of which 
appellant and her husband had advanced Rs. 10,000, was handed 
over to Ali Hashim Mehter. 
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Lord Darling 


From these facts it appears that the appellant and her husband . 


were, from the date of the loan (6th August, 1907), down to 11th 
March, 1918, not entitled to allege that they had not received any 
consideration for the loan that they had made—since for a consider: 
able time they had actually received interest upon it, paid to them 
by the respondents. In 1913 they had obtained, in a suit against 
the respondents, a decree under which the property was sold in 
order that the appellant's loan might be repaid. The fact that they 
afterwards became possessed of the same property, by buying it 
from the purchaser at the auction, has no immediate bearing on the 
matter in dispute. They*purchased from one who had bought the 
property at a sale decreed by a competent Court, and the price paid 
by him had been applied to repay a portion of the money advanced 
by the appellant to the respondents on security of the property mort- 
gaged. It therefore appears to their Lordships that there was at 
the time of the loan no failure of the consideration upon which the 
loan of the money and the promise to repay it with interest were 
made—since the obligation of that promise was for some time 
observed—and it appears to them that the failure of consideration 
for the loan of the money did not occur until 11th March, 1918. 
Consequently the auit ia not barred by statute. 
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CIVIL Their Lordships will therefore humbly advise His Majesty that 
—- this appeal should be allowed, and that judgment should be entered 
197 ^ for the plaintiff for the principal sum, Rs. 10,000, with interest 
MA HNIT at auch rate and for such period and subject to such allowance, if 
Fatima any, for mesne profits during the period during which the plaintiff 
BIBI and ber husband were in possession of the land as the Courts in 
India may determine, and that for this purpose the suit be remitted 
Lerd Darling 4^ the High Court at Rangoon. Their Lordships will also humbly 
recommend that the plaintiff do have her costs of the suit here and 

', below. i 





, Appeal allowed. 
Bramall & Bramall —Solicitors for the appellant. 
Waterhouse & Co.—Solicitors for the respondents. 





° 
. 


HIGH COURT 





CIVIL HUKUM CHAND AND OTHERS (Plaintiffs) 
1937 versus 
pom "Y SITAL PRASAD AND OTHERS (Defendants) .* 
eros Hindu Law—J/ain goidom— Custom. empowering her to deal with property 
AUD UU at her wil/—Stridhan. 
J. Where a custom is proved as affecting persous otherwise sub- 


ject to the Afr/akskara school and that custom is said to confer 
on the widow (Jain) a right to deal with property ‘at her will, the 
property is her s/ridhan and will devolve as her sfridhan. 

- The Muakshara school does not make any distinction between 
the word ‘‘stridhan’’ and the expression ‘property that the widow 
can deal with at pleasure’. 

Debi Mangal Prasad Singh v. Mahadeo Prasad, 1. L. R., 34 All., 
235, Sheo Shankar Lal v. Debi Sahai, 1. L. R., ag AL., 468, 
Lakshmi Narain Misra v. Musammat Samarti Kunwar, I. L. R., 
46 All., 439, Steo Seagh Raiv. Dakha and Murari, I.L. R., x All, 
688 (P. C.) and Ram Kali v. Gopaldei, 24 A. L. J. R., 74a at 745, 
referred to. 

SECOND APPEAL from a decree of H° Beatry EsQ., Additional 

District Judge of Saharanpur, reversing a decree of BABU GOVIND 

SARUP MATHUR, Subordinate Judge. 


Peary Lal Banerji, fór the appellants. 
Kailas Nath Katju, for the respondents. 
The following judgment was delivered :— 


ASHWORTH, J.— These two appeals arise out of two suits 
brought by the plaintiff-appellants against the respondents for posses- 
* S. A. Nos. 545 and 546 of 1925 and S. A. No. 546 of 1935. 


Ashworth: J. 


` 
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sion of certain property. The property belonged to one Amolak 
Ram, who died in 1879, leaving a widow Musammat Bir Kunwar. 
She died in 1881, leaving three daughters. Two of these daughters 
jointly in 1882 alienated a portion of the property in suit. The 
third daughter in 1885 alienated the rest of the property in suit. 
Allthree daughters are now dead, and the plaintiffs claim that they are 
entitled to the property as reversionary heirs of Amolak Ram, and 
that the alienations mentioned are ineffective against them now that 
the daughters are dead. The appeal no. 546 deals with the 
original suit No 164 of 1923 In that suit the District-Judge held 
that the alienation of 1882 by Musammat Lachhmi and Musammat 
Barfi was for necessity. This was a finding of fact, and the appell- 
ants have not been able to show that it was based on any mistake of 
law. Their suit, therefore, No. 164 must fail, and the appeal fails, 
in my opinion, on the ground that the question * is concluded by a 
finding of fact. I may mention that it was in this suit ‘that the 
question of the suit being barred under Order 2, rule 2 arose. It 
does not seem to me necessary to decide this point, but if it had been 
necessary I would have concurred with the view of my learned 
brother. 


As regards the sansa No. 545, which is in respect of suit No. 131, 
it was necessary for the plaintiffs to prove that, on the death of 
the-last of the three daughters of Musammat Bir Kunwar, they were 
entitled to the estate of Amolak Ram. One ampngst other pleas 


taken by the defendant was that Amolak Ram having been a Jain, 


.and this property being his self-acquired property, his widow Mus- 
sammat Bir Kunwar got an absolute estate in that property by Jain 
custom. Both the lower courts have found that the custom was 


proved, and the extent of the custom as found by the trial court ` 


was this. The custom gave the widow absolute right to transfer 
the property derived from her husband in her life-time, but, on the 
other hand, if not transferred the property would descend as the 
estate of her husband and notas the siriZkas of the widow. The 
lower appellate court accepted this view. It went on, however, to 
hold that the widow had made a will conferring an absolute eatate in 
her three daughters. I concur with my learned brother that there 
was no evidence by which the making of an oral will, by Mus- 
sammat Bir Kunwar or the terms of such oral will if one was made, 
could be held proved. The document relied upon was the award 
of an arbitrator, who was appointed by the three daughters of Mus- 
ammat Bir Kunwar to settle their ister se claims on the assumption 
ofa will. The arbitrator said in his award that he had ascertained 
by inquiry the terms of the will Now if the arbitrator had been 
alive and had come into court, it appears to me that his evidence 
would have been inadmissible as mere hearsay evidence. I can- 
not think that, because this hearsay evidence has been expressed 
by him in an old document it ceases to have to be regarded as mere 
hearsay evidence. There are only two questions with which I con- 
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sider it now necessary to deal in this appeal. One is whether 
under Jain custom Mussammat B:r Kunwar inherited this property 
as her stridhan or whether, for the purposes of succession to her, she 
must be regarded as only -having had a widow’s estate notwithstanding 
that according to the Jain custom she could before her death have 
disposed of it as she liked. 


The contention of the appellants is that Mitakshara law makes 
no distinction between property of which a woman can dispose 
as she likes and stridkan property. It considers the two expres- 
sions synonymous. For the respondents it is maintained that it is 
possible for a widow to have a widow's estate in her husband's 
property ana yet, by reason of a custom such as the one now 
set up, to have a right of absolute disposal during her life-time. 
It is pointed out that, according to the Bombay school, property 
inherited by a wóman from a male may be, if inherited in one way, 
her sirfdkam and ifin another way, not her s/ridÁaw. Reference 
is made to Mulla's Hindu Law, 5th edition, page 134, The following 
decisions have been invoked in favour of each contention, s.g., 
Debi Mangal Prasad Singh v. Mahadeo Prasad (*), Sheo Shankar 
Lal v. Debi Sahai (*) and Lakshmi Narain Misr v Musammat 
Samarii Kunwar (*). 

It appears to me that the matter has to be looked at in the 
following way The family in question, though a Jain family, was 
governed by the Mérakshara law except so far as that law was 
varied by custom. In order to find out the custom set up we must 
refer tothe Privy Council decision in Skso Singh Rai v. Dakho 
and Afwrari (*) In this decision is set forth at length the evidence 
on which their Lordships came to the conclusion that the custom 


` now setup was.established On page 700 a representative body 


of the leading members of the Jain community expressed the opinion 
that,in the absence of any son, a Jain widow succeeds to the estate 
of her husband, movable and immovable, in absolute right, (ii) 
that she can deal with itat pleasure and without restriction and (iii) 
that she can adopt her daughter's son without the authority of her 
husband, and that such adopted son would succeed to her deceased 
husband's estate. The last five words “to her deceased hüsband's 
estate " appear to me to be merely descriptive and cannot be invoked 
to mean that the investigators of the «ustom considered that the 
widow would hold the property as her husband's estate. Even if 
they could be construed as having this meaniug, they would merely 
represent an incidental and not authoritative view, it being no duty 


'of the investigators to determine the implication of the facts they 


ascertained. On the other hand, in this statement of the custom, a 
distinction was made between the finding that the widow succeeded 
in absolute right and the finding that she could deal with the estate 
at pleasure and without restriction I should deem the first finding 


i I. L. R., 34 All., 235. 2) I.I.R, 25 All, 468. 
3) I. L. R., 46 All, 439. 4) L L. R., I AIL, 688. 
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as meaning that the property was taken by her as her s/ridAam. 
Apart from this, whatever distinction other schools may make 
between property with which the widow can deal at her will and 
property which is her sivtdkan, because the property comes to her 
in various ways, I am not able to hold, after considering tbe various 
decisions brought to my notice, that according to the Mitakshara 
school any distinction is made between the word 'szridAawm' and 
the expression ‘ property that the widow can deal with at pledsure’. 
The fact that other schools make such a distinction will not affect a 
consideration of the law according to the Mitakshara school. The 
dictum in various text-books and decisions as to Mifakskara law 
"that inherited property is never síridÁas" is inapplicable to that 
law when overlaid by a Jain custom such as the one in question, 
no such custom being in contemplation of these authorities, 
when expressing. the dictum. Consequently whtn a custom is 
proved as affecting persons otherwise subject to the Mifukshara 
school and that custom is said to confer on the widow a right to 
deal with property at her ‘will, I consider that this must mean that 
the property is her s/riZkans and will devolve as her szridkam.. In 
this view of the case, it is admitted that the plaintiffs can have no 
present right in the property. On the death of Musammat Bir 
Kunwar the property passed to-her daughters, and on the death of 
the lgst of them it would pass to.her grand-daughters and not to her 
grand-sons. i s: 

It is said, however, that we are bound by the Privy Council 
decision reported in Sheo S&ankar Lal v. Debt Sahat (*), and that 
that decision decides that under the ordinary rule of inheritance the 
grandson of a woman holding property as her s/rtdkan will succeed 
in preference to her grand-daughter. Whether this is so,is the second 
question with which I have to deal. I consider that for the reasons 
stated in Ram Kali v. Gopa/dei (*), the Privy Council decision 
need not be held to lay down the law on this subject. A reference 
to the Privy Council decision relied upon will show that their 
Lordships only considered one question of law. This question they 
have propounded at pages 468 and 469 in the following words :— 

"This involved the question of law whether according to 
Benares law, by which the family was governed, the property on 
the death of Jagarnata descended as stridkan and went to her 
daughter, or whether it lost its character of s/ridkas and descend- 
ed according to the ordinary rule of inheritance to her sons, the 
plaintiffs ’’. 

It is obvious that the legal question arising might have been 
equally well stated even if the words “ to her sons, the plaintiffs ”, 
had been omitted. They wexe added on the obvious assumption 
that this was thelaw. The respondents in that case were not 
represented, and thus had no opportunity of questioning the proposi- 
i a I. L. R., 25 All., 468. 

2) 34 À. L. J. R., 742 at 745. 
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CIVIL tion involved ^ Nor does it appear that at'any stage of the suit was 
1927 an issue framed on the matter. If it was, there was no appeal on 
— this issue The assumption of a certain view of law in a judgment 

of the Privy Council for the purpose of deciding another question 

cannot, in my opinion, be regarded as a binding decision. It has 

SITAL even less force than an obttsr dicium; for it is not necessary to 

prove or decide what is admitted. 


Ashworth, J. For the above reasons, I would concur with my learned brother 
in dismissing appeal No. 546, but on the other hand I do not 
concur in allowing appeal No 545. I would dismiss that appeal 
also in concurrence with the District Judge but on a different 
ground, 


[WALSH, J. concurred, with hesitation, in the order proposed ] 


Bv THE CevRT.— Appeals Nos. 545 and 546 of 1925 are dis- 
missed with costs. ' 


Appeal dismissed. 
CIVIL LACHMI PRASAD (Z/atuif ) 
oe UETSUS 
pone LACHMI, NARAIN AND ANOTHER (Defendants). J 
"at, 


— Transfer of Property Act, section gr—Applicability of—Transfer by 
MUKERJI, J. Hindu father of joint family froperty—Improvements made by transferee 
TEE -—Suit by the son—Compensation— | Belief im good faith," meaning 

f of the expression Contract Act, section 65, applicability of. 


A Hindu father sold for himself and as guardian of his minor 
son a portion of joint family property and the transferee subse 
quently made valuable improvements in the said property. Ina 
suit brought by the son, after attaining majority repudiating 
the sale, it was found that the sale was for legal necessity to the 
extent of a part only of the entire consideration and that the trans- 
feree having spent a considerable amount on improvements was 
entitled to this sum for improvements under section 5r of the 
Transfer of Property Act. Upon these findings the lower appel- 
late court required the plaintiff to sell his interest in the property 

. to the transferee, without giving lim the option to recover the 
property. 

Heid, dismissing the appeals: 


Per ASHWORTH J.—That a adler by a father and manager 
of a joint Hindu family is a valid transfer until it is avoided 
by the son. A defeasible title is not the same thing asa 
defective title and section gr ofthe Transfer of Property Act 
applied only to defective and not defeasible transfers. At the 
date when the improvements were made the transfer had not 
been avoided and the transferee was therefore the absolute 

* 9, A. Nos. 1312 and 1315 of 1925 
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owner and must be held to have believed himself in good faith CIVIL 
to be the owner. It made no diffeience that be failed to satisfy E 
himself at the time of the sale that it was necessary. The 1937 
transfer became voidable at the instance of the plaintiff and the LACHMI 
plaintiff as a person who had received advantage was bound to PRASAD 
restore that advantage or make compensation for it under section Xa 
65 of the Contract Act and the lower appellate court was right in NARAIN 
taking into consideration the plea under section 51 of the Trans- 
fer of Property Act which justified the plaintiff being 1equired 
to credit the transferee with the present value of the improve- 
ments. 
Per MUKERJI, J.—It is always a question of fact whether.a 
transferee believes or not that he is absolutely entitled to a 
property. It is not possible to hold in every case of a transfer 
by a qualified owner, alleging circumstances which would enable 
him to give absolute title, thatthe transferee should be treated 
‘as believing that he holds absolutely the property in good faith. 
That in this particular case there was sufficient justification for 
holding the belief that the transferee was absolutely entitled to 
the property he had purchased and the rule of law as laid down 
in section zr of the Transfer of Property Act applied to-such 
a case, : 
The definition of the term “in good faith” as given in the 
General Clauses Act of 1897, does not apply to the Transfer of 
Pioperiy Act. 
SECOND APPEAL from a decree of MauLvi ALi AUSAT, Dis- 
trict Judge of Ghazipur, modifying a decree of BABU Raj BEHARI 
Lar, Subordinate Judge. 


Kashi Narain Malaviya, Mushtag Ahmad and Benod Behari 
Lal, for the appellant. . 


Sir Tej Bahadur Sapru and Uma Shankar Bajpai, for the res- 
pondents. 


The following judgments were delivered :— » . | 


ASHWORTH, J.—These two second appeals arise out of a suit 4siewsth, J. 
brought by Lachmi Narain, minor, against his father, Munni Lal, 
defendant No. 2 and Ganpat Rai,a purchaser of house property 
from the father, by a sale-deed, dated the 29th April, 1927, for 
possession (by which must be meant joint possession with the father) 
of the property. The plainfi& alleged that the sale by his father 
was not binding on him on the ground that the father was insane 
at the time of execution of the deed Alternatively he pleaded that 
the property being ancestral joint property,* his father could only 
sel it if the sale was necessary, and that the sale was unnecessary. 
The defence was that the father was never insane but competent 
to execute the deed, and thaf the sale was necessary. It is to be. 
noted that the sale purported to be executed by the father both on, 
his own account and also as guardian of the plaintiff. 


Both the lower courts have decided that the father was not 


` 
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incompetent on the score of his mental condition to make the trana- 
fer, and in second appeal we are bound by this finding of fact which 
is not impugned. The first court found that the sale was necessary 
and for adequate consideration. It therefore dismissed the suit. In 
appeal the District Judge of Ghazipur set aside this finding of the 
first court. It held that the sale of the house by the father was not 
necessary, and that of the total sale price Rs. 1,350, the only con- 
sideration binding on the plaintiff was Rs. 425 due for principal and 
interest on a bond, dated the 24th October, 1916, due by the family 
to one Mukund Lal. He held, however, that the defendant No. 1 
had spent Rs. 25,000 in rebuilding the house or houses and was 
entitled to this sum for improvements under section 51 of the 
Transfer of Property Act. Without giving the option to the plaintiff 
to recover’ the property by payment of the present increase in the 
value pf the property by reason of these improvements, he assumed 
that the plaintiff would not or could not pay this compensation, and 
accordingly he, in effect, required the plaintiff to sell his interest in 


‘the property to the transferee. He held that the plaintiff's interest 


was the total purchase-money Rs. 1350 minus the Rs. 425 required 
to pay the joint family debt existing at the time of the sale. 


Against this decision there are cross-appeals. The plaintiff in 
appeal No. 1312 maintains that he should have been given a decree 
for possession of the property on payment of the Rs. 425 found to 
be valid consideration, and that no account should have been taken of 
the improvements. I will deal with this appeal first. I consider that in 
second appeal this court is bound by the finding of the lower appel- 
late court thatof the whole Rs. 1,350 only Rs. 425 was a debt 
bindmg on the family. The lower appellate court has found that 
the circumstances were as follows:—The defendant No. I was 
anxious to acquire this property as it was situated between other 
properties which belonged to him. He, in vain, during the minority 
of the defendant No. 2, attempted to get a transfer from the defend- 
ant No. 23 mother. As soon as the defendant No. 2 came of age 
the sale was effected. The consideration of Rs. 425 for a debt due 
by the family to Makund Lal he found to be good consideration. 
The rest of the money was paid to Munnu Lal and used by him for 
his own purposes. The recital in the deed that Ra. 700 was paid 
to one Bawan Das on an I. O. U. (sarkhat) was false. -This finding 
had no doubt some evidence to support it. In particular Bawan 
Dass' accounts failed to support the fact of any money being owed 
to him at the time by the family As regards the liability of 
the plaintiff to reimburse defendant No. 1 for the money spent on 
improvements, the lower appellate court invoked the doctrine of 
equitable estoppel. This plea wes never set up by the defendants 


, and was clearly unsupported by any evidence sufficient to establish 


equitable estoppel. The lower appellate court, therefore, was not 
justified in taking the improvements into consideration on the grounds 
stated by it. On the other hand I consider that section 51 of the 
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Transfer of Property Act justified the plaintiff being required to CivL 
credit the defendant No 1 with the present value of the improve 1927 

. ments. Section 51 applies to a transferee who makes any improvement — 
on the property believing in good faith that he is absolutely entitled LACHMI 
thereto. Now a transfer by a father and manager of a joint Hindu EEASAD 
family is a valid transfer until it is avoided by the son. A defeasible LACumI 
title is not the same thing as a defective title, and section 51 of the NARAIN 
Transfer of Property Act applies only to defective and not to defea- Askworth, J. 
sible transfers. At the date when the improvement was made this 
transfer- had not been avoided The defendant No. 1 was, therefore, 

the absolute owner and must be held to have believed himself in 

good faith to be the owner. It makes no difference that he failed 

to satisfy himself at the time of the sale that it was necessary. 

Section 65 of the Contract Act is a guide as to the principle to be 

invoked. When a contract becomes void, ag it Hid in this case by 

the plaintiff repudiating the sale by his father, the plainfiff, as a 

person who has received advantage, is bound to restore that advantage . 

or make compensation for it. The transfer only became void- 

able atthe instance of the plaintiff. Consequently the lower court 

was right in taking into consideration the plea of the defendant No. 2 

under section 51 of the Transfer of Property Act. The method in 

which the lower appellate court has applied that section is not im- 

pugned by the plaintiff in his appeal. We are not therefore con- 

cerned with examining that method to see if it is correct The 

plaintiff's appeal must, in my opinion, fail. 


The defendant No. 1 also appeals. So far as his appeal calls in 
question the finding of the lower appellate court that the sale by the 
father was not necessary, and that only Rs. 425 of the purchase 
price was good consideration, I hold that we are bound by the find- 
ings of fact of the lower appellate court. In this appeal also the 
way in which the lower appellate court has applied section.51 of the 
Transfer of Property Act is not called in question. This appellant 
merely says that he should not have been called on to pay anything 
to the plaintiff. Consequently I would dismiss his cross-appeal 
also. 

Inasmuch as I have held above that the purchaser of property 
from a guardian or from a manager or from a Hindu widow in pos 
session of her husband's pfoperty is absolute owner until the sale is* 
repudiated by the minor, the co-parcener or the reversionary heir, as 
the case may be, the question as to the meaning of the words “in 
good faith" in section 51 of the Transfer*of Property Act does not 
arise. Ifitdid, I should hold thata finding that the impugned sale , 
could not be sustained because the purchaser bad not made suff- 
cient inquiry as to its necessity would amount toa finding that the 
transferee did not in good faith believe himself to be the absolute 
owner.’ It appears to me impossible to say that a transfer which is 
bad for want of proper inquiry by the purchaser may still be a trans- 
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fer which the purchaser may believe in good faith to make him 
owner, unless we invoke the reasoning adopted by me aboye that 
the transferee is absolute owner until repudiation of the transfer. I 
would point out that the definition of “in good faith” contained in 
the General Clauses Act, section 3 (20) as meaning merely “honest- 
ly” does not apply to Acts passed before 1897 (see section 4). 
When section 51 of the Transfer of Property Act was passed the 
only definition of “good faith" an the Indian statute book was that 
in the Indian Penal Code (Section 52), namely, “not done or believed 
without due care and attention". In my opinion the legislature had 
this meaning of "good faith" in mind when they enacted section 50 
of the Transfer of Property Act. It has been contended that the 
expression “in good faith" in the said section 51 would cover failure 
to make proper inquiry provided that the necessity for further in- 
quiry did not occur to,the transferee Assuming this, it is clear 
that the necessity did occur to the transferee in this case, because, on 
the finding of the lower appellate court, he was party to a false re- 
cital in the sale-deed. 


For the above reasons Í would dismiss both the appeals with 
costs 


MuxERJI, J.—I entirely agree with my learned brother that 
these two appeals should be dismissed. My reasons are, however, 
slightly different. 

A father sold for himself and as the guardian of his minor son 
a house to defendant No. 1, Ganpat Rai, who hag since died and is 
represented by his minor son. The sale was made on 24th April, 
1917, and the present suit was instituted by the son, on 27th of - 
June, 1923. The plaintiff was only six years old, and apparently 
was just born when the sale was effected. : 

The plaintiff's case was that the property sold was ancestral, 
and it was sold without any legal necessity and for inadequate con- 
sideration. His case further was that his father was insane when 
he conveyed the property. The defence was that the father was 
capable of contracting, and sale was effected for full consideration 
and for legal necessity. The defence further said that the defend- 
ant had built on the site and had repaired a portion of the building 
sold all told gt a cost of about Es. 25,00q, ° 


The Court of first instance dismissed the suit, holding that the 
sale was made for legal necessity. It framed an issue as to whether 
the defendant was entitled to be compensated for any erpenditure 
made by him over the property in dispute It was of opinion that 
if the queation of legal necessity and the question of the sanity of 
the vendor had not been decided in defendant's favour, the defendant 
would not have been entitled to any compensation whatsoever. The 
plaintiff appealed, and the learned District Judge affirmed the deci- 
sion of the court of first instance on the question of the father's 
sanity and on the question whether the property had been sold for 
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its full value. The learned Judge, however, held that there was no 
legal necessity for the sale except as to the sum of Rs. 425. The 
lower appellate court framed no issue whatsoever as to the question 
of compensation unless we consider that it is included in the 5th 
issue which ran :—"Whether the defendant No. 1 built any house 
on any portion of the houses in dispute? If so, at what costs, and 
how does it affect the case ? 


After having arrived at the conclusion that the sale was for legal 
necessity to the amount of Rs. 425 out of Rs. 1,350, the entire con- 
sideration, the learned Judge decreed the suit for a sum of Rs 925 
being the difference between the sale price of Rs. 1,350 and the 
sum of Rs. 425, the amount to the extent of wee the legal neces- 
sity had been established. 


As my learned brother has pomted out, no question of equitable 
estoppel was raised in the case, and if the leafned Judge epurported 
to decide the case on that basis he was wrong. 

The, queation of compensation has, however, been definitely rais- 
ed in this Court, and we have to see how far it is applicable. 


The law on the point is contained in section 51 of the Transfer 
of Property Act, which runs (omitting less important words) as 
follows :— 

"When the transleree * e * * k t * o 4 aee ot 
makes any improvement on the property  *. * * * k * * 
believing in good faith that he is absolutely entitled thereto, and 
he is subsequently evicted therefrom by any person having a 
better title, the transferee has i a right to recover from the person 
causing the eviction 
The question is whether in this particular cand the transferee, Ganpat 
Rai, when he made the improvement, delteved im good faith that 
he was absolutely entitled to the property. In my opinion it is 
always a question of fact whether a transferee believes or not that 
he is absolutely entitled to a property. As at present advised I am 
not prepared to hold that in every case of a transfer by a gualified 
owner, alleging circumstances which would enable him to give abso- 
lute title, the transferee should be treated as believing that he holds 
absolutely the property in good faith. I need not discuss the point, 
because, as I said, I consider that it is always a question of fact 
whether a particular man holds a particular belief. The difficulty 
in this interpretation may be this. A man loses his property be- 
cause of a defect in it and yet he is supposed to believe that he is 
an absolute owner of it But ex-Aypothess, the rule of law enacted 
under section 51 applies to such acase. There should be two 
persons, one the transferee eho has a defective title and a claimant 
who succeeds in establishing a better title. This state of things 
being accepted, we have to find ouf whether the man with the 
defective title is really a man described in section 51. 


The words “in good faith” were not defined in the General 
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Clauses Act of 1868. They are defined in the General Clauses Act 
of 1897, and the definition 1s as follows :— Us 
" A thing shall be deemed to be done in good faith where 
it is in fact done honestly whether it ıs done negligently or not”. 
This definition does not apply to the Transfer of Property Act. 
“Good faith" 1s defined in the Indian Penal Code; but in my 
opinion that definition too is not applicable When a person is 
supposed to be guilty of an act, which would be an offence except 
for certain belief held by him, the law would require, and should 
require, that that belief should be held on substantial grounds. It 
was for this reason that * good faith ”’ in the Indian Penal Code was 
defined as follows : — 3 
“Nothing shall be deemed to have been done in good faith 
which is not ong without due care and attention." 
If we import this definition into section 51 of the Transfer of 
Property Act, we shall find that we shall make the section entirely 


unworkable. Ifa transferee, as in this case, from a Mitakshara: 


father has taken a transfer with due care and attention, he is not 
at all liable to be evicted at the instance of his son. The son 
would be bound simply because the transferee had taken ' due 
care and given attention". I, therefore, think that the words 
* good faith " has a meaning which is somewhat between the two 
definitions quoted „above. I would not be prepared to hold that a 
man who has been quite neglipent as to investigation of title of 
the vendors, and has acquired the property recklessly should have 
the advantage given to him of the rule in section 51 of the Transfer 
of Property Act. This, however, is only an ober dictum. Itis 
always dangerous to lay down g general rule in discussing a par- 
ticular case. 

I think I have indicated sufficiently what is in my mind as to 
the interpretation of section sr of the Transfer of Property Act. 


The court below has held that the transfer was made without 
legal necessity except as to the sum of Rs. 425. From this it does 
not follow that the defendant No. 1 had no grounds for believing 


` that he was not holding absolutely the property purchased by him. 


1 


No doubt there are certain remarks of the learned Judge, which if 
“taken literally, would imply that the defendant No. 1 was a party 
to a fraud on the infant son and was a party to concoction of 
evidence for the purposes of the sale. The learned Judge was not 


` trying the question of ‘belief in good faith, and I am not prepared 


to accept his statements as a finding of a court of first appeal on 
facts relating to “ belief in good faith". 

I find that the defendant No. 1 got the entire consideration 
money in cash before the Sub-Registrar. It was found that the 
father (the vendor) wasa sane person It was found that to the 
extent of Rs 425 there wasa legal necessity. The Judge is pre- 
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his own purposes. Then there was at least a sar&Aat in favour of ix 
Bawan Das. Ifall.this be true, I do not see what justification the — 
court below had im saying, at one place of its judgment, that the inh 
consideration money that was paid before the Sub-Registrar was >° y, 
returned. This finding is absolutely inconsistent with its other ^ LACHMI 
findings. In the absence of any finding of facton the question NARAIN 
of ‘ belief in good faith’ I would take it upon myself to decide on Mukerji, J. 
the question of fact in second appeal, and would unhesitatingly 
come to the conclusion that the defendant No. r had sufficient 
justification for holding the belief (good faith) that he was abso 
lutely entitled to the property he had purchased. I need not point 
out that the lower court has found that he spent the solid and 
large sum of Rs. 25,000 over additional buildings and improve- 
ments. . . 

Such being my finding, the question would be whether the 
plaintiff should be allowed to-pay for the improvement and take the 
entire property, or whether he should be called upon to accept the 
price of such interest as he possessed in the property. The plaint- 
iffs circumstances are too poor to permit of any purcHase by him 
of the improved property. In the circumstances the lower court's 
decision was the only one possible. 

The result is that I would dismiss the plaintiff's appeal with 
costs. r . j 

There is no substance in the defendant’s appeal. It is concluded, i 
as pointed out by my learned brother, by the finding that the sale 
was supported by legal necessity only to the extent of Rs. 425. 

I would therefore dismiss these appeals with costs. 


Bv THE CouKT.—The appeals are dismissed with costs. 
Appeal dismissed. 
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& payment certified before execution became time-barred. The 
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rule 2 sub-rule (3) has always to precede the application for execu- 
tion and cannot follow it. Baijnath v. Panna Lal, a2 À. L. J. Ra 
581, Eusuffseman Sarkar v. Sanchia Lal Nahata, Y L. R , 43 Cal., 
207, Pandurang Balkrishna Golvankar v. Jagya Bhau Bhagat, I. 
L. R., 45 Bom., gr, Massimans Mudaliar v, Sethustwams Ayyar, 1. 
L. R, 41 Mad., 251 and Sheikh Blak: Bux v. Nawab Lali, 4 Pat. 
L. J., 159, referred to. í 


EXECUTION SECOND APPEAL from a decree of MAULVI ALI 
AUSAT, District Judge of Ghazipur, confirming a decree of MAULVI 
S. ZILLUR RAHMAN, Munsif of Ballia. 


A. P. Pandey, for the appellant. 
Shiv Dikal Sinha, for the respondents. 
The following judgments were delivered:— 


MUKEERJL'J.— This is a decree-holder's second appeal against a 
judgthent by which the execution application has been declared as 
time-barred 


The facts briefly are these:— The decree-holder obtained the 
decree in question on the 29th of October, 1919. The first applica- 
tion for execution was made on the 18th of March, 1922. The second 
application was made on the rath of October, 1925, that is to say, 
more than three years after the date of the first application. On the 
face of it, the application would be time-barred. The decree-holder 
however, alleged in the application for execution that between the 
14th of May, 1923 and the zand of September, 1925, he received 
several payments towards interest, and his case is that these pay- 
ments save limitation. The Court refused to execute the decree for 
want of a certificate of payment on behalf of the decree-holder. 
Thereupon, on the 14th of October, 1925, the decree-holder made an 
application certifying the payments. The judgment-debtor appeared 
(it appears without any notice) and contended that the application 
for execution was time-barred As already stated, the Courts below 
have held that the application was time-barred. In this Court the 
learned counsel for the appellant, who has argued the case extremely 
well, has put forward before ua two contentions in support of his appeal. 
His first contention is that the statement contained in the applica- 
tion for execution, that certain payments towards interest had been 
received prior to the execution application and on certain specified 
dates, would serve the purpose of certification, as contemplated by 
Order 21, rule 2 (3). ‘His second contention is that, at any rate, his 
certificate of the 14th of October, 1925, that payments had been 
received, would be good enough for the purpose of removing the bar 
imposed by Order 21, rule 2 (3). ` 


As regards the first point, the learned counsel has frankly 
admitted that the trend of rulmgs in this Court is against him. He 
has quoted the rulings that are against him and these rulings are all 
mentioned in the latest ruling on the point, vtis., Baijnath v. Panna 
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Lal (). He has argued that the first case in this Court, vis., Gokul CIVIL 
Chand Bhika (*), does not go entirely against him inasmuch as Knox, o 

J. mentioned it as an important matter, that the factum of payment — 
was not mentioned in the proper column in the execution application. Mors 
In the cases Chhattar Singh v. Amir Singh (©) and Batj Nath v. Prasan 
Panna Lai (*) the learned counsel pointed out, the expressions v. 
“certified” and “ recorded" have been mixed up by the ara abs RAGHU 
the word “and” in the judgments, while there is the word “ in Sn 
the Code itselíf—Order 21, rule 2 (3). He has also pointed ut that Mukerji, J. 
almost all other High Courts have held that a contemporaneous 

statement as to payment with the application for execution itself is 

good enough to satisfy the provision of sub-rule 3, rule 2, Order a1, 

Civil Procedure Code. He has quoted for his authority the cases of 
Eusuffreman Sarkar v. Sanchía Lal Nahata (°), Pandurang Bal- 

krishna Golvankar v. Jagya Bhau Bhagat (°), Masilmani Mudaliar 

v. Sethuswamt Ayyar (") and Sheikh Elah? Bux v. Nawab 

Lalli). 


Speaking for myself, I am of opmion that the contention of the learn- 
ed counsel for the appellant ought to prevail. I would state my rea- 
sons very briefly, for I do not propose to decide the point according to 
the opinion held by me individually. The reason is this that my 
learned brother is against the view I am just going to propound, and 
the view I.am taking is against the trend of authorities in thia Court. 
In the circumstances, it would not be of much use far me to raise 
my voice in favour of a new interpretation, although that interpreta- 
tion has found favour with other courts. The reasons for my 
opinion are these. There is a clear distinction between a decree 
holder certifying payment and a judgment-debtor alleging payment 
Order 21, rule 2 does not, in itself, deal with any rule of limitation. 
It says that where a decree-holder has received payment, or a decree 
has been adjusted, #¢ is the duty of the decree-holder to inform the 
Court of the fact. Then it goes on to say that where a judgment- 
debtor has made a payment, or there has been an adjustment of a 
decree, the judgment-debtor is at liberty to bring the matter to the 
notice of the Court and ask the Court to call upon the decree-holder 
to show cause why such alleged payment or adjustment should not 
be recorded as certified, that is to say, as certified by the decree- 
holder. In the first case a certificate by the decree-holder would be «e 
a statement against the decree-holder himself,and prima facie, there 
would be some truth in the statement. In the second case a pay- 
ment alleged by the judgment-debtor is gps ie statement in his 
favour, and it would be n cessary before ing a record of that 
statement to verify it. The rule therefore provided for a notice to 
the decree-holder and a decisionsif necessary. We need not suppose 


I) a2 A. L. J. R., 581, {2} I2 À. L. J. R., 387. 
3 I L.R., 38 All., 204. 4) 11 À. L. J. R., 581. 

5) I. L. R., 43 Cal., 207. iS} I. L. R., 45 Bom., gr. 
7) ILL. R., 41 Mad., 251. (8) 4. Pat., L. J., 159. 
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CIVIL — that the Legislature was blind to the fact that the statement by the 
day decree-holder that he had received payment might, in some cases, be 
— _ to his own adyantage and to the disadvantage of the judgment- 
Mose debtor, The Legislature d:d not provide any rule of limitation for 
' PRASAD the decree-holder to certify, although it did provide for a short 
-c period of limitation where the judgment-debtor's application is con- 
ence cerned. It follows that the decree-holder ıs at liberty to certify 
— the payment at any time he likes. In any case he is at liberty to 
Mukerji, J. certify the payment within three years of the payment if Article 181 
af the first schedule of the Limitation Act applies. That being so, 
it would be open to the decree-holder to notify to the Court, at any 
time before he makes his application for execution, that he has 
received a payment. Now, the question is whether he cannot notify 
the factum of the payment to the Court simultaneously with his 

application for execution. Suk-rule (3) of rule 2, Order 21, says: "A ~ 
paymént +k which has not been certified *w** shall not be recognised 
by any court executing the decree". The meaning of this would be 
that when the Court has to consider whether it should recognise an 
alleged payment, it will have zo see whether that payment is certified 
or not Where the payment has been alleged in the execution 

application itself, it would be doing no violence to the language of . 
the law if it be said that the Court, at the time of considering the 
question, would find that the decree-holder has already certified the 
payment Ineed'not point out that in every case of a certificate, 
how long so ever made before the execution application, if the 
judgment-debtor contests the allegation of payment, the decree- 

holder has always to prove it. 


For the foregoing reasons I was inclined to accept the appellant's 
appeal and to allow the appellant an opportunity to prove whether 
be’ has actually received the alleged payments towards interest or 
not; but, as already stated, my voice woyld be too feeble to be 
effective and I do not propose to record a dissentient judgment for 
pure academic purposes. 

The second contention of the learned counsel for the appellant 
is, in my opinion, untenable. The certificate under the language of 
sub-rule (3), rule 2, Order 2r has always to precede the application 
for execution and cannot follow it. 

"s In the résult I would dismiss the afpeal with costs. 
Askivorth, J. ASHWORTH, J.—I concer in the dismissal of the appeals but: 
for different reasons. Section 20 of the Limitation Act enacts that 
a fresh period of limitation shall be computed from the time when 
payment of interest on a debt is made. Order 21, rule 2 (3), 
Civil Procedure Code, enacts -hat an uncertified payment shall not 
be recognised by any court executing the decree. Reading these 
two provisions together I hold that an execution court must compute 
limitation from the date not o payment but of certification. To do 
otherwise would be recognising, to some extent, an uncertified pay- 


^ 


invoke a payment certified before execution became time-barred. 
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ment. When then a decree-holder applies for execution he can only CIVIL 


1927 
"This is the view which has been taken by this -High Court in jo. 
several decisions, though it was not based on the precise reason MOHAN 
that I have set forth. As that view accords with reasons commend- PRASAD 
ing themselves to me, I see no reasons for departing fromthe pty. 
position taken up hitherto by this High Court. NATH LAL 
I would, however, point out that this view does not involve the 4,4wørth, J. 
extension of the period of limitation beyond the period prescribed from 
the date of actual payment. The view contracts the period of limi- 
tation by exclusion (at the beginning of such period) of the period 
between payment and certification but does not lengthen it at the 
other end. 
I would hold, therefore, that both the applications now in ques- 
tion are time-barred 


By THE COURT — The appeal is dismissed with costs. 


Appeal dismissed. n 
SALIG RAM MISIR (Plaintif) EINIR 
. versus - ] 1937 
LACHHMAN DAS (Defendant) * SO inat 


Contract Act (IX of 1872), section 13{—Principal and surelyp—Omission SULAIMAN, 
by creditor to sue principal debtor within period of lmitation—D15- J. 
charge of surety—Cunl Procedure Code (Act V of 1908), section g7— BANERJI, J. 
Decree holder purchasing property at atction— No saleable interest— 

_ Right to apply under, arises when first court holds property mot saleabk. 


If the remedy of the creditor against the principal debtor is 
allowed to become barred by time, the surety is deemed to have  - 
been discharged. 

Hazari v. Chunn: Lal, I. L. R., 8 All, 259, Radha v. Kinlock, 
I.L. R., 11 All, 310 and Ranjit Sung v. Naubat, I. L. R., 24 
All., 504, referred to. 

"Under the Indian Law and procedure an original decree is 
not suspended by presentation of an appeal nor is its operation 
interrupted when the* decree 1s one of dismissal, and the cause® 
of action arises on the passing of the first court's decree and is 
not suspended till that decree is finally affirmed on appeal." 
"Hukum Chand Boid v. Pirthi Chand Lg! Chowdhury, 17 A. L.J. R., 
514 (P. C.), followed. 

FIRST APPEAL from a decree of BABU MAN MOHAN SANYAL, 
Subordinate Judge of Benares. 


Katilas Nath Katju and Harnandam Prasad, for the appellant. 


Peary Lal Banerji and Gopi Nath Kunsru, for the x gi 


* F. A. No. 463 of de. 
118 


938. .'. HIGH COURT - faAL ER 


CIVIL The judgment of the Court was delivered by 


1927 SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
— brought by Salig Ram Misir, creditor, to recover the amount due 
SA MISIR from his principal debtor, the suit being brought against Lachbman 
v. Das surety. It appears that on the 28th March, 1912 a mortgage- 
LACHHMAN deed was executed bv Musammat Tulsa Kunwar and Lachhmanji, 
DAS respondent, acting for himself and guardian of his minor son Dauji, 
Sulaman /, for a sum of Rs. 2,000 under which-a house in Benares was mort- 
i gaged. The deed stood in the name of Musammat Sumitra, wife 
of Salig Ram, but it is- the case of both parties that she was a mere 
benamidar. On the same date a security bond was executed by 
Lachhman Das, the present defeadant in the- suit, as a surety under- 
taking that if the amount of the mortgage money was not recovered 
from the properfy mortgaged under the deed or from the mort- 
gagors, the mortgagee would be entitled to recover the whole of 
the amount together with the costs and the damages from the 
personal property of the surety. Under this bond the surety 

` hypothecated certain immovable property. : 

Salig Ram brought a suit on the basis óf his mortgage for sale 
of the house against Lachhmanji, Musammat Tulsa Kunwar and the 
minor Dauji A defence was put forward on behalf of the minor 
son that there was no legal necessity for the mortgage of the house 
which was ancestral joint property. On the 22nd January, 1916, | 
the court held in favour of the minor that no legal necessity for the 
transfer had been established and accordingly declined to enforce 
the mortgage against the property. As, however, the suit was 
brought within 6 years of the mortgage, a simple money decree was 
passed against the executants Musammat Tulsa Kunwar and 
Lachhmanji. The decree-holder then proceeded to execute the decree 
by attaching the very house which had been released from the 
charge. Objections were raised to the attachment by one Chaturbhuj ' 
to the effect that the house did not belong to Lachhmanji at all but 
belonged to the objector. In support of his claim Chaturbhuj pro- 
duced a sale-deed of tne year 1857 standing in his ancestor’s name. 
The objections were summarily dismissed under Order 21, rule 58. 
The house was in due course put up for sale and purchased at 
auction in two lots for Ra, goo and Rs. 1,250, aggregating Rs. 2,150, 

* by the decree-holder himself. On the 2#rd“April, 1917 the auction- 
sale was confirmed and soon after.that Salig Ram obtained posses- 
sion of the. house. Chaturbhuj, on the rst September, 1917, instituted 
asuit for declaration ofe his title and for possession of the house. 
This claim was contested by Salig Ram, but was ultimately decreed 
on the 31st July, 1918, by the trial court. Salig Ram in the 
meantime-had made certain new consfructions and additions to the 
house and pleaded that he was entitled to some compensation for 
the improvements. The court granted a decree conditional on the 
payment of an amount to represent the cost of the improvements 
Two'appeals were preferred fromm this decree. One by Salig Ram 


ww 


VOL. XXV] HIGH COURT 939 


challenging the finding that the property belonged to Chaturbhuj 
.and not Lachhmanji, and the other by Chaturbhuj challenging the 
amount of the compensation awarded to Salig Ram. These appeals 
were disposed of on the 4th May, 1921, on which date Salig Ram's 
appeal was dismissed, and the decree of the trial court declaring 
Chaturbhuj's title and granting him possession was affirmed ^ The 
appeal preferred by Chaturbhuj, however, was allowed in part and 
the amount of compensation was reduced slightly The result of 
the first court's decree was that during the pendency of the appeal, 
Salig Ram was dispossessed from the house on the 26th December, 
1918. 

We may mention another proceeding which took place in the 
meantime. Salig Ram had executed his decree against Musammat 
Tulsa Kunwar also and had got attached certain, ornaments in the 
house occupied by her. Objections were raised by Myisammat 
Jasoda Kunwar that the articles attached belonged to her exclusively. 
The court ordered that the ornaments should be released on con- 
dition that security was furnished of their full value. One Gopal 
Mukhia stood surety and deposited Rs: 1,200 which sum was 
considered to be the value of the ornaments. The ornaments were 
allowed to be taken out of court by Musammat Jasoda Kuriwar and 
Rs. 1,200 deposited as security remained. Ultimately the objection 
by Musammat Jasoda Kunwar was dismissed summarily and she 
brought a suit for a declaration that the ornaments actually belonged 
to her. While this suit was pending, the house was sold in March, 
I917,in execution of the simple money decree, in favour of Salig 
Ram. After the execution case had been struck off and the decree 
satisfied on full payment, Musammat Jasoda Kunwar applied to the 
court for permission to withdraw tbe suit on the ground that it was 
not necessary to proceed with it The court allowed her to withdraw 

"the suit. Later on the surety Gopal Mukkia was allowed to take 
away theamount of Rs. 1,200 lying in deposit with the court 
apparently on the ground that the decree in favour of Salig Ram 
had been fully satisfied. 


After having been dispossessed from the house in execution of the 
decree in favour of Chaturbhuj, Saling Ram took no further steps 
against his principal debtors Lachmanji and Musammat Tulsa Kunwar. 
He did not for instance trj to revive the execution proceedings or to* 
execute the decree by arrest of the person of the judgment-debtors 
or by attachment of their properties. He also does not appear to 
have requested the court not to allow the eum of Rs. 1,200 to be 
taken away until the period of one year allowed to Chaturbhuj to 
bring the suit had expired. He also did not file any application 
under section 47 of the Civil Procedure Code. 

What he did was that he instituted the present suit which was 
filed on the 29th January, 1924 against the surety Lachhman Das 
only. The principal judgment-debtors are not even parties to the 
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present suit. 
The claim was contested by Lachhman Das who pleaded that the 


remedy against the principal debtors had been exhausted and no 


claim lay against him. There was a further plea that in consequence 
of several acts and omissions committed by Salig Ram the surety 
has been discharged. The learned Subordinate Judge has acceded 
to the contention of the.defendants and has dismissed the suit. 
Hence this appeal. The first point for consideration is whether the 
plaintiff, Salig Ram, having got his decree satisfied by purchase of 
the house, is entitled to re-open the matter and to assert that there 
has in fact been no satisfaction because the property purchased by 
him has ultimately gone out of his possession. It is clear oh the 
authorities that if the purchase had been made by a stranger and no 
application by him had been preferred for setting aside the sale under 
Order 2%, rule 9, on *the grourd that the judgment-debtor had no 
saleable interest, he would have no further remedy by a separate suit 
to claim a refund of the amount paid by him as purchase-money 
from the decree-holder. This was the view expressed by this court 
in two cases, namely, Nanex Lal v. Bhagwan Das (') and Ram 
Sarup v. Dalpat Rat (*), the last case having been decided by a 
Bench of which one of us was a member. After some conflict of 
opinion in the other High Courts, all the High' Courts in India have 
now come to the conclusion that no such separate remedy is available 
to am auction-purohaser. We may only refer to the following cases, 
namely, Habibuddim v. Hatim Mirza (), Turanu Mohammad v. 
Jathi Mohammad (*) , Balwant Raghunath y Bala Valad Malu(*), 
Tirumalaisami Naidu w. Suéramanian Chattiar (" and Ram 
Dayal v. Ramphal Singk ("). The basis of the decision is that 
at an auction the purchaser acquires the rights and interests of the 
judgment, debtor there being no warranty of title at all at a compul- 
sory sale. Thus if the house had been purchased by a third 
party he would not have been entitled to get back the purchase- 
money on the ground that Chaturbhuj in a subsequent suit had 
been dispossessed. Of course in such a case the purchase-money 
would have been retained by the decree-holder himself. 


The question before us is whether the decree-holder who pur- 
chased the property himself is in- a better position than an 
* innocent third party. It is the decree-folder himself who took the 
mortgage of the house and when the charge failed attached the 
property and put it up for sale. Itwas he himself who purchased 
it in spite of the fact that objections were raised by Chaturbhuj that 
the property had belonged to him and had been acquired by him 
under the sale-deed of 1867. The question is whether Salig Ram 
can even after the confirmation of the sale apply under section 47 
1) ILL. R., 39 All, 114. 2) I. L. R, 43 AlL, 

E I. L. R., 6 Lah., x fp az Cal. W. N., ai 
E 6 


5) IL. L. R., 46 Bom I. L. R., 40 Mad., 1009 
(7) 120.C., 42. 
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of the Code and claim that the decree has nevertheless not been 
satisfied. The only case on this point which has been cited by 
counsel before us, is the case of Upaw v. N. R M. Chetiy(') which 
strongly supports the contention of the respondent that even the 
decree-holder purchaser is debarred from going behind the confirma- 
tion of the aale. In this case, however, we do not feel that we are 
called upon to decide this point finally, as we are of opinion that the 
suit must fail on a different ground. 


Under section 134 of the Indian Contract Act, a surety is dis- 
charged by any act or omission of the creditor, the legal consequence 
of which is the discharge of the principal debtor So faras this High 
Court is concerned, it is now well settled that if the remedy of the 
creditor against the principal debtor is allowed to become barred by 
time, the surety is deemed to have been discharged. No doubt the 
other High Courts have taken a contrary view," but we are bound 
to follow our own rulings unless overruled by their Lordships of the 
Privy Council. We may further note that the words in section 134 
are not that by any act or omission by the creditor the debt became 
extinguished. The words are that the “legal consequence of which 
is a discharge of the principal debtor". The view taken by this 
Court is that when the remedy against the principal debtor is barred 
by time and ceases to be enforceable, the legal consequence of 
this circumstance is that the principal debtor is discharged. If the 
surety were still liable to pay the amount, he wotld in his turn be 
entitled to proceed against the debtor and recover, the amount from 
him even after limitation has set in. We may only refer to the 
casts of this Court Hasart v Chunnt Lal (), Radha v. Kinlock ©) 
and Ranpit Singh v. Nawbat (*). The point has been discussed at 
considerable length in these cases and it is not necessary for us to go 
into it in any detail. It must be taken that if Salig Ram allowed 
his remedies to become barred as against Lachmanji and Musammat 
Tulsa, it is no longer open to him to proceed against the surety. 


The point that now remains to be considered is whether Salig 
Ram’s remedies against Musammat Tulsa were barred on the 29th 
January, 1924 when the plaintiff's suit was instituted The learn- 
ed Advocate for the appellant has contended that after dispossession 
the remedy open to Salig Ram was to revive the execution proceed- 
ings inasmuch as the auction-sale had been automatically set aside 
and that under section 47, Civil Procedure Code, he was entitled to 
proceed against the judgment-debtors, and on the ground that the 
decree had been in fact satisfied. If an ‘application of this nature 
could be maintained, it would, howeyer, be an application for execu- 
tion of the decree which weuld be governed by article 182 of the 
Limitation Act, or by an application for revival of execution proceed- 
ings which would be governed by the general article 181 of the 

(1) 6: Ind. Cas., 805. (2) I. L. R., 8 AI., 259. 
(3) I. L. R., r1 All, 310. (4) I. L,R.. 24 All., 504. 
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Act. In either case, the right to apply would accrue on the 31st 
July, 1918 when the suit was decreed by the court of first instance 
and in any case on the z6th December, 1918 when Salig Ram was 
actually dispossessed. The mere fact that an appeal from the first 
court's decree preferred by Salig Ram himself was pending in the 
High Court and was ultimately dismissed, would not prevent the 
first court's decree from being operative. Once it bad been declared 
by the first court that his judgment-debtor had no saleable interest, 
the cause of action for making the application certainly arose in 
favour of Salig Ram. Once time began to run it could not be sus 
pended. As authority for this proposition we may refer to the 
case of Hukum Chand Botid v. Pirthi Chand Lal Chowdhury() 
decided by their Lordships of the Privy Council. At page 519 
their Lordships observed that “under the Indian law and procedure 
an original dectee ,is not suspended by presentation of an appeal 
nor is ifs operation interrupted when the decree is one of dismissal 
and that the cause of action arises on the passing of the first court's 


. decree and is not suspended till that decree is finally affirmed on 


appeal”. It has been urged on behalf of the appellant that inasmuch 
as the appeal preferred by Chaturbhuj was allowed in part, the 
decree of the first court was modified and the caBe decided by their 
Lordships of the Privy Council is distinguishable. We, however, 
think that the two appeals stood ona different footing. In Chatur- 
bhuj’s appeal no guestion of the validity of the decree as regarda title 
was at all raised. He was only challenging the amount of the com- 
pensation awarded. The question of title was raised in the appeal 
preferred by Salig Ram and the case is, therefore, very much gimi 
lar to the’ present case. The present suit was not filed till more 
than three years after the first court's decree and even after the 
delivery of possession to Chaturbhuj We must, therefore, hold 
that the remedies of the creditors, if any, had become barred by time 
when the present suit was filed. In view of the authorities of this 
Court the plaintiff has disqualified himself from seeking any relief 
against Lachhman Das. The result, therefore, is that this appeal 
must be dismissed with costs. 


Appeal dismissed. 


Q0) 17 A. L.J. R., $14. 
e 
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KAMTA SINGH (Defendant) 
UCOTSHS 


BHAGWAN DAS AND ANOTHER (Plaintiffs) AND RAJA SINGH 
AND OTHERS (Defendants) .* 


Civil Procedure Code (Act V of 1908), Order 23, rule 1— Order permitting 


withdrawal of sust.rwith liberty to file fresh sust— Reasons not stated—, 


Material irregularity. 


For a court to invoke Order 23, rule 1 without giving any reason 


amounts to a material inegularity in exercising jurisdiction given 
to it by that rule. If the court is of opinion that an application 
to withdraw a suit with liberty to bring a fresh one should be 
granted, it must set forth its reasons for holding that it should be 
granted clearly stating whether it is by rea8on of a formel defect 
ot by reason of some other sufficient cause. 

CiviL REVISION from an order of MAULVI MUHAMMAD 


ZAMIRUDDIN, Mnnsif of Jaunpur. 

Shiva Prasad Sinka, for the applicant. 

Hartbans Sakai, for the opposite parties ' 

The judgment of the Court was delivered by 

ASHWORTH, J.— This is an application in revision against an 
order of the Munsif of Jaunpur allowing the non'applicant to with- 
- draw his suit with liberty to bring a fresh suit. The order of the 
Munsif is impugned before us on the ground that the Munsif had no 
jurisdiction to permit the withdrawal of the suit with liberty to bring 
afresh suit unless and until he had decided that there was a formal 
defect in the suit or some other sufficient ground. The order of the 
Munsif fails to mention the reason why he granted the plaintiff 
permission to withdraw the suit with liberty to bring a fresh suit. 
It is permissible, however, in this circumstance to refer to the 
application of the non-applicant. In that application two grounds 


were set out. One was that the success of the suit depended upon: 


proof of a fact which could only be proved by production of a 
certain cash book, whereas the applicant had only produced a 
ledger. The second ground was that there were other persons 
who were necessary parties to the suit It is unnecessary to 
decide whether either of these facts would give the lower court 
jurisdiction. It is sufficient to say that, in our opinion, the permission 
as a matter of discretion should not have been allowed on the 
grounds stated. We-admit that if the lower court has erred 
in the exercise of its discretion no application in revision would 
lie. But as the order of the lower court does not set forth 
the reasons for giving the permission, il is possible that the lower 
court considered that permission to withdraw with liberty to bring 
* Civ. Rev. No. 105 of 1917. 
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& fresh suit.could be granted without any condition precedent 
rather than that it abused the discretion imposed on it by law. 
In any case we should hold that for a court to invoke Order 23, 
rule t. without giving any reason amounts to'a material irregularity 
in exercising jurisdiction given to the court by that rule. In the 
circumstances, we consider it necessary to set aside the order of the 
lower court and to direct the lower court to proceed with the case 
from the point where the plaintiff had put in the application now 
impugned. The lower court must reconsider that application and 
pass an order on it. Ifthe court is ofthe opinion that notwith- 
standing the opjnion expressec above, the application should be 
granted, it must set forth its reasons for holding that it should be 
granted, clearly stating whether it is by reason of a formal defect or 
by reason of some other sufficient cause. If the court rejects the 
application, it Will still be open to the court to allow the plaintiff to 
add any'hecessary party and to produce any necessary evidence, 
provided of course that the court gives reasons for allowing this and 
awards appropriate costs. This is not to be construed to mean that 
the court must allow parties to be added or evidence to be produced 
We are told that circumstances exist, such as the conclusion of the 
evidence on both sides and the conclusion of arguments, which would 
make such an order improper. It will be for the lower court to 
consider this aspect of the matter. 


Various decisions of this court have been cited to us in .the 
course of the hearing. We do not consider it necessary to examine 
them in detail. They appear tc us merely to be authority for the 
proposition that provided a court finds that the suit must fail by 
reason of some formal defect or’ that there are other sufficient 
grounds for allowing the plaintiff to institute a fresh suit, then in 
revision the exercise of the discretion of the court cannot be 
questioned. In a case like the present one, where the lower court 
bas given no reasons. it will always be difficult to decide whether 
the order of the court is based on an assumption of jurisdiction not 
vested in it by law, namely, to allow the suit to be withdrawn 
without satisfying the conditions of Order 23, rule r, or whether 
it is based on the discretion allowed by the rule. In Buch cases, 
then, the correct method seems to be to hold that the court has 
exercised its jurisdiction irregu‘arly in fadling to record its reason for 
exercising that jurisdiction. At least this is the view which we 
take in the present case. 

The order of the lower court will, therefore, be set aside includ- 
ing the order requiring the plaintiff to pay the defendant full costs 
plus Rs. 15. Those costs, if paid, should be refunded to the plaintiff. . 
The defendant-applicant will get the &osts of this application. 


Order set asida 


Ue M 
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KRISHNAMURTHI AYYAR (Defendant) 
verstes 
KRISHNAMURTHI AYYAR AND ANOTHER (Plaintiffs) .* 


Hindu law—Adoptron— Dispositions by adoptive parents antecedent to adop- 
tton— Consent of natural father—How far binding on adopted son. 


When a disposition is made intra vivos by one who has full 
power over property under which a portion of that property is 
carried away, it is clear that no rights of a son who is subse- 
quently adopted can affect that portion which is disposed of. 
The same 1s true-when the disposition is byewill and the adoption 
is subsequently made by a widow who has been given power to 
adopt. For the willspeaks as at the death of the testator, and 
the property is carried away before the adoption takes place. It 
is also obvious that the consent or non-consent of the natural 
father cannot in such cases affect the question. But it is quite 
different when the adoption is antccedent to the date at which 
the disposition ıs meant to take effect. The rights which flow 
from adoption are immediate, and the disposition, if given effect to, 
is inconsistent with these rights and cannot of itself m propria 
affect them. Custom has however sancuonede such dispositions 
in so far as they regulate the right of the widow as against the 
adopted son, and mere postponement of his interest to the 
widow's interest, even though it should be one extending to a 
life-interest in the whole property, js not incompatible with his 
position as a son. But as soon as such dispositions or arrange- 
ments go beyond that, 1.2., either give the widow property absolute- 
ly or give the property io strangers, such arrangements, whether 
consented to by the natural father or not, are opposed to Hindu 
Law and cannot be enforced on the adopted son. 


APPEAL from a decision of the High Court of Judicature at 
Madras. 


L de Gruyther, K. C. and K. V. L. Narasimkam, for the 
appellant. 


K. Brown, for the respondents. l e 


The following judgment was delivered by 


VISCOUNT DUNEDIN.—Ramakrishna Ayyar was a Hindu gentle 
man in possession of ancestral lands extending to some 135 acres. 
He was not living joint with any relative, and he was childless. On 
the 23rd March, 1910, he made a will by which he disposed of 
his property roughly as follows :— 12 acres in charity ; 44 acres to 
his wife for her life ; 45 acres to the 'son of a distant connection, 
whom he designated a8 being his adopted son, the appellant in the 

* P. C. A. No. 65 of 1925. 
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present suit, and the rest to persons who were connections, but 
were in no case within the degrees entitled to maintenance, and who 
are the respondents in the present suit. After the death of the 
widow, part of the land which she held for. life was to go to the 
appellant, and part to the respondents. On the same day, the 
natural father of the appellant executed a deed in the following 
terms :— 
“The deed of consent for adoption executed on the 23rd March, 
1910, in favour of Ramakrishna Ayyar, son of Venkatachala 
Ayyar, Brahman, Saivite and Mifasidar, residing in Kunnam, 
Shiyali taluk by Natesa Ayyar, son of A. Ramaswami Ayyar, 
Brahman, Saivite and Mirasidar, residing in Kunnam village of 
the said taluk :— . 
"You have this day executed a Will and have alienated your 
own properfies. When you asked me to give youmy son Krishna: 


mifrthi in adoption subject to the condition that he should take ^ 


“only such properties as were given him by the said Will and be 
bound by the alienations made thereunder, I consented to it and 
admitted the alienations made in the said Will, and, in puisuance 
of the anangement that Krishnamurthi should take only such of 


the properties as were left to him thereunder, I have executed this 
deed of consent for adoptin in support of my having this day 


given the said Knshnamurthi my son in adoption.” 
Immediately thereafter the adoption took place with all due cere- 
mony. e 
Ramakrishna Ayyar died in April, 1911, and his wife in June, 
1911. The present suit was raised in (918 by the respondents to 
obtain possession of the properties left them by the will It was 
directed against certain parties who were in possession and were 
alleged to be holding beaamt for the appellant and also against the 
appellant 

The persons who were holding as alleged eventually renounced 
all claim to the property. The appellant, through his guardian, 
alleged that the adoption had taken place before the date of the 
will, but it was found, in fact, and is not now contested, that the 
will was executed «sco contextu with the deed of consent by the 
natural father, and that both were executed in view of-the adoption 
which took place subsequently with all due ceremony. It is also 
admitted that the natural father was* a poor man and had two 
other sons at that time, and has had two subsequently. The sole 
question in the case is, therefore, whether the will, taken along with 
the deed of consent, is binding on the appellant so as to cut down 
what would have been his rights had he been a natural instead of an 
adopted son. 

The learned Subordinate Judge field that the deed was binding 
in respect of the consent of the natural father ; he considered that 
- an adoption, even on such terms, was obvicusly a beneficial arrange- 


ment for the appellant, and the validity, as he phrases it, of such 


D 
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conditional adoption was settled for Madraa by the cases of Lakshmi . 


v. Subramanya (!) and Visalaksht Ammal v. Sivaramien (7). He 
‘accordingly decreed in favour of the respondents. His view was con- 
firmed by the learned Judges of the High Court. They also conaidered 
that so soon as it was shown that the arrangement asa whole was 
beneficial to the adopted son, and that but for the arrangement the 
adoption would not have taken place, the natural father could give a 
consent which validated the arrangement as against the adopted son 
if, when he came to be of age; he sought not to acquiesce therein. 

This is most clearly explained by one of the learned Judges :— 

“I am of opinion that where an adoption is made by a Hindu- 
who at the time of adoption had absolute power of disposal 
over the property, an agreement between the natural father and 
the adoptive father as regards alienations which the adoptive 
father wants to make either by a documemt isser vivos or by 
will binds the adopted gon in all cases where such an agreement 
would be for his benefit, and that the only question which Courts 
ought to consider is whether the transaction is for the benefit of 
the boy to be adopted. 

"If the adopting father would not make the adoption but for 
the conditions agreed to by the natural father, and if in spite of 
those conditions the adopted son would be benefited, there is no 
reason why the transaction should not be testéd like any other 
agreement entered into by the natural father as guardian of his 
own son. In the present case the agreement is clearly for the 
benefit of the appellant, as he gets properties of large value 
which he would not have got but for the adoption, and there can 
be little doubt that he would have remained a poor man if the 
natural father had not agreed to the adopting father making the 
will and the adoption being conditional on the said disposition." 

This view is really based on the case of Visalakshi Ammal v 
Sivaramien (*), which will be presently examined. The appellant 
has appealed to the King in Council. 

The question is a very important one of general interest. There 
isa very large body of authority in decided cases which touches it, but 
it is not concladed by any judgment of this Board. The argument 
for the appellant is simple enough An adopted son, from the 
moment of adoption, occupies the place of a natural son. A natural 
son, in the case of ancestrfl property, becomes a co-sharer with his 
father, with the rights of survivorship and of partition as to the 
whole ancestral property. This is an incident of Hindu law arising 
from status. No consent by his natural éather could affect that 
position. His power is limited to the giving or withholding of 
giving his son in adoption, but if he gives, his power ends. 

The present will purports to infringe his rights in three particu- 
lars:—(1) The gift to charity; (2) the gift to persons outside the 
family; and (3) the postponement of the son’s own right in, certain: 

(1) [1889] I. L. R.; 1a Mad., 49o. (2) [1904] I L. R., 27 Mad., 577. 
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landa till his father's death, and in others till his mother’s death. 


The argument for the respondents is that, in any view, the law 
has by custom been relaxed, and that the general proposition which 
is stated in the view of the High Court is based on authoritative 
decision and is now the law. 


As in several of the decisions to be examined there has been the 
suggestion that the matter has been decided by this Board, it may 
be well at once to mention cases where the question has been 
approached. 


The case of Ramasawmi Atyan v. Vencataraminyan (°) was as 
follows:—There was a widow and a son who had been adopted by 
the husband in his lifetime. During the Jifetime of that son, two 
thirds of the ancestral property was alienated; the son then died, 
and the widow, Who had been given power to adopt by the deceased 
husband? then adopied another son. At the time of the adoption 
the natural father entered into an agreement that the adopted son 
should not challenge the alienation which had been made. When 
that son came of age, he entered into an agreement which the Board 
held was a ratification of the agreement made by his natural father. 
The general question is dealt with at page 208 :— 

“How far the natutal father can by agreement before the 
adoption renounce all or part of his son's right so as to bind that 
son When he comes of age is also a quesuon not altogether 
unattended with difficulty, although the case of Chitko Raghunath 
Rajadiksh v. Janaki (11 Bombay H. C. R., 199) certainly decides 
that an agreement on the part of the father that his son's interests 
shall be postponed to-the life-interest of the widow is valid and 
binding. In this case ther Lordships think it enough to decide 
that the agreement of the natural father which has been set out 
was not void, but was, at the least, capable of ratification when 
his son became of age.” 

It seems impossible to hold, as some seem to have held, that this 
is inferentialy a judgment on the general question. The whole 
point there was that, however the general question stood, there was 
an agreement which was not vaid in the sense of being an agreement 
that was fwadtius null, e g., an agreement that marriage should be 
for a limited period, and that, therefore, as there was ratification; 
there was no need to decide the general question. 


The other case was that of Bhatya Rabidat Singh v. Maharani 
[ndar Kunwar (°). The facts were that a widow, with power to 
adopt, adopted a son and at the same time she obtained a document 
from the natural father consenting to her being in possession of the 
whole property during her lifetime The suit was raised by the 
nearest relatives to declare the adoptión invalid. The Board held 
that the adoption was duly performed and was recorded in a deed of * 
adoption which made no menrion of any condition. No other deed 


(1) [1879] 6 I. A. 196. (2) [1888] 16 I. A., 53. 
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could, therefore, affect the adoption, but Lord Macnaghten, in the 
course DE his judgment, said :— 

' [t is difficult to understand how a declaration by [the natural 
father], or an agreement by hum, if it was au agreement, could 
prejudice or affect the rights of his son, which could only arise 
when his parental control and authority determined." 

It is clear that there is here no judgment on the point, for the 
judgment merely declared the adoption valid and did not determine 
any case between the widow and son, but Lord Macnaghten's dictum 
Shows an obvious leaning to the view that an agreement by the 
natural father should not prejudice the right of the adopted son. 
It follows, as already said, that the question is not absolutely decided 
by any judgment of this Board. 


Their Lordships will therefore turn to the numerous decisious in 
India. It will be convenient to take the Madras and Bombay 
decisions separately But first it will be well to point out that 
there are distinctions to be drawn between the various cases that 
arise, but whether these distinctions create any difference in prin- 
ciple is another question. The distinctions to be drawn are these: 
First, whether the agreement, which is ex hypothesi always made 
by the natural father, and is also ex Aypothesi an agreement, but 
for which the adoption of the son would not have taken place, is 
made with the adoptive father, who is the unfettered owner of the 
whole property (the fact in the present case), or whether it is made 
with the widow, who has got from her deceased husband a power 
of adoption, but who only herself possesses a widow’s estate. 
Second, whether diminutions of the right of the adopted son go 
‘only to protect and define in quality the widow’s estate, which 
ordinarily by adoption would be swept away, or whether they go 
farther and give part of the ancestral property to persons outside 
the family altogether. 


It will be convenient to deal with the Bombay cases first, as 
they begin at the earlier date. Vinayak Narayan Jog v. Govindra 
Chintaman Jog('). In this case, by a will, tbe testator, who was a 
separated person, divided his property practicaly into two parts, 
and gave one to his widow absolutely and other to his adopted 
son. The son was a nephew, and it was found that the whole 
arrangement was known tò all members of the family. It was 
acquiesced in by the natural father of the boy The’ High Court 
held that the provision for the adopted son was adequate and that 
the will could not be challenged by the atlopted son The judg- 
ment went on two grounds. First, that although an alienation 
of the whole estate would be bad and inconsistent with the duties 
cast upon an adopted son, still, if the provision was adequate, 
there was no reason why it should not stand. Second, that as 
the adopted son proposed to take what he could under the will 

É (1) [1869] 6 Bom. H. C., at 224. 
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he could not, on the principle of approbate and reprobate, refuse 
to acknowledge its validity. Itis to be observed that this second 
view scarcely does justice to the opposing argument. The son 
did not propose to take his half under the will; he proposed to 
take the whole in right of his position as a son There is, how- 
ever, one other sentence which would seem to point to the right 
of the testator to make an adequate provision for the widow 
instead of allowing her life-inwerest to be entirely destroyed by 
the adoption. 


Chitko Raghunath Rajadtksh v. Jamabi(). This was an 
adoption by a widow, subject to a stipulation that the widow should 
enjoy the whole property during her life, giving the boy maintenance. 
Held a good stipulation. Haridas, J. puts it partly on what may 
be called conditipnal adoption, a view which it is hard to agree to, 
and partly on approbate and reprobate. To the argument that it 
was a conditiog repugnant to Hindu law, he says that there is no 
text to that effect. Westropp, C. J., in Radkabai v. Ganish Tatya 
Gholap (*), obiter, takes these two cases as deciding the general 
point. 

After this case in date comes the case before this Board of 
Ramasawmi Atyan v. Vencataraminyan(’). 


Accordingly, in Ravji Vinayahrav Jagganath Shankarseti v. 
Lakshmibai (*),it was sought to urge that this Board's decision 
had overturned the authority of the former cases, because their 
Lordsbips held that the general question was stillopen. The facts 
were practically the same as in the first case, £e, adoption by a 
* widow and a contemporaneous agreement with the natural father 
that the widow should have full enjoyment .for her life. There is a 
long and very careful judgment by Farran, J. It is too long to quote 
in full, but may be summarised thus :—The early Bombay Shastris 
or Pundits were logical in holding the strict view. But custom and 
practice may modify the strict view. The possibility of such an 
agreement is in no way negatived by a direct text. Fair arrange- 
ments for protection of the widow's interest are commonly made 
and supported. He then prays in aid the judgment of this Board 
in Ramasawmi Atyan v. Vencataraminyan (*) but here their 
‘e Lordships think he is somewhat misled aq to the sense in which the 
* word “ void " was used. Then, after saying that it is the general law 
that the guardian of an infant can bind the infant when the contract 
ig made NA fide for his interest, he sums up the matter thus :— 


“I cannot but think that this principle ought to guide the 
Court in consideiing whether agreements like the one under 
consideration can be upheld om not. If the stipulations are 
unreasonable, such as giving fo the widow an absolute power of 
disposition over the property, they should be rejected as ultra 
a Bd. 1I Bom. H. C., 199. {2} uas I. L. R., 3 Bom., at 8. 
3 1879] 6 I. A., 196. 4 1887 | I. L. R., rr Bom., 381. 
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vires of the father ; if reasonable, such as only to define a limit 
of the son's enjoyment of the property, then they should be 
upheld. The reasoning in the: judgment of the Court in the 
Chitko case (supra) goes far beyond this view, but the actual 
decision of the Court is in accordance with it.” 
Basava v. Lingangawda (*). This was a case where the man 
` who adopted a son conveyed by a deed of gift, which was referred 
to in the deed ofadoption, part of the ancestral property to his 
daughters, and the natural father was a party to the deed of adoption. 
Held that the deed of gift was good and binding on the adopted 
son. The case is taken as plain, and not argued. 


The next case is Vyascharyar v. Venkubat (*). The facts 
were: Adoption by a widow and a gift of part of the property to 
her own daughters. Assented to by the natural father at the time 
of the adoption. Beaman and: Heaton, JJ. referred to a Full 
Bench the general question : “ Whether the terms of an agreement 
entered into between the natural and adoptive parents as conditions 
of the adoption are binding upon and can be enforced against the 
adopted son i" but they added that, if that question was too wide, 
it ought-to be considered in the light of the facts of the case. This 
was the view taken by the Full Bench, Scott, C. J., Chandravarkar, 
Batchelor and Rao, JJ. They held that “an agreement by which 
the adoptive widow is to be allowed to retain her life-interest, 
notwithstanding -the adoption, differs in fact and in principle from 
an agreement under which a power is conferred upon her which, 
as a widow enjoying a life-estate, she could by no other means 
obtain. On the facts, therefore, they held the agreement not 
binding, holding, first, that the condition was unreasonable and took 
the test proposed by Farran, J., and, second, that it was covered by 
a case of Venkappa v. Fakirgowda (*), where a widow was given 
power to give the property to her own brother, and the condition 
was held to be bad. 


Then came the case of Salkriskna Motiram v. Shri Uttar 
Narayan Dev(*). This was a gift of an annual sum as a charge 
on the ancestral property for a charity made by the adopting father 
and agreed to by the natural father at the time of the adoption. 
‘ The gift was held bad. Hayward, J., delivering the judgment, ex- 
amined the cux and sumsgup thus :— 

"It would appear to have been established by these decisions 
that agreements for reasonable provision for widows ought to be 
upheld as valid according to general custom modifying the strict 
terms of Hindu law. But no authorities have been quoted before us 
in favour of any other persons in Such connection or in support 
of a general ertension „Of the modification so as to include, as 
here claimed, reservations in favour of charities and religious 
endowments.’ 


I 1894] I. L. R., r9 Bom., 428. m Farat I. L. R, 37 Bom., 251. 
3 1906] 8 Bom. L. R., at 346. 4 1918] I. L. R., 43 Bom., 542. 
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To sum up the Bombay cases. As a question of actual decision, 
the Courts have always upheld the grant to the widow of her 
interest for life, and that whether the stipulation had been made 
by the husband while still al:ve, or by herself, it being always the 
case that the agreement was anterior to or contemporaneous with 
the adoption itself, and that the natural father concurred. But when 
the gift is to outsilers it has been held invalid, and that whether 
made by the widow or the edopting father himself. The reasons 
given have varied. Some have put the deviation from strict principle 
on oustom, some on the view of approbate and reprobate, and in 
one case upon the view that the father as guardian can bind an in- 
fant by any contract which is for his benefit. 

To turn now to Madras. 

Lakshmana v. Lakshmi Ammal('). There is at page 163 a 
general remark eby Turner, C. J., against tbe validity of conditions 
imposeddby agreement with the natural father, but the remark is based 
on an erroneous view of the judgment of this Board in Ramasawmi 
Aiyan v. Vencataraminyan,(*) and is really of no authority The 
case itself turns on a speciality 


Lakshmi v. Subramanya). This was a case where the adop- 
tive father stipulated that certain lands should be enjoyed by the 
widow for life. This was agreed to by the natural father. It was 
held binding. The reasons given by the learned Judges were 
dissimilar. Muthusami Ayyar, J. held that this was just an arrange- 
ment for-fixing maintenance Shephard, J. held that the father 
being at the moment undisputed owner of the property, could do 
what he like with it, and that the effect of what he did was really 
to withdraw that portion of the ancestral property. He repudiated 
the idea of reasonableness being a test. 


Narayanasami v Ramasawmi(*). This was precisely the same 
case as the last and, being decided by the same Judge, Shepbard, J., 
followed the last case, the other Judge simply following the decision 
and not going into the reasons. 


Jagannadka v. Papamma (). This wasa case of adoption by 
a widow. The agreement was that the widow was to have half 
the property. Collins, C. J. and Handley, J. held the agreement not | 
binding. They rested on Lord Macnaghten’s dictum in Ramasawmt 
Aiyan v. Vencataraminyan,(*) and distifguished this from the case 
Lakshmi v. Subramanya,(*) in their own Court by which they were 
bound on two grounds, that in that case the arrangement was by the 
father himself, wherease here it was by the widow. 

Ganapati Ayyan v. Sarithri Ammal(°) This was a disposition 
in charity by the adoptive father, who at the same time gave his 
widow power to adopt. She adopted ? the natural father acquiesced 
B reser] I.L. R.,4 Mad., ro. (a) p 6 I. A., 196 


3) [1889] I. L. R., 12 Mad., 490. (4) 1890] I. L. R, 14 Mad., 172. 
5 1893] I. L. R., 16 Mead., 400. 6) [1897] I. L. R., 21 Mad., 10. 
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Held binding. Shephard, J. held that it had been settled by Lakshmi v. 


Subramanya,(*) and Narayanasami v. Ramasami(").  Subramania. 


Ayyar, J. agreed. ' 

- Visalakski Ammal v. Sivaramien (*).. Adoption by a widow. 
Agreement come to by natural father that, in the event of disagree- 
ment between widow and adopted son, widow should enjoy half the 
property until her death. Referred to Full Bench. The order of 
reference drawn by Subramania Ayyar, J. contains a weighty argu- 
ment in favour of what may be called the strict view. He argues :— 

I. That there is no reason against an adoptive father doing 
anything in a question with an adopted son | which he could have 
done with a natural son. 

72. That if the adoption by a widow takes place after the death 
of the adoptive father, all the provisions of the adoptive father will 
stand, because the will speaks at his death and takés out of the pro- 
perty whatever i8 dealt with before the adoption takes place.* 

3. But further than that the arrangement cannot go, because 
it is allowing the adoptive father, or the widow, to do something 
which is incompatible with the proper position of an adopted son. 

4. That itis just as impossible for the natural father to do, 
on behalf of the-son to be adopted, anything as regards what is to 
happen after the adoption as itis for the adoptive father to have 
acted as to his rights before adoption. 

5. Approbate and reprobate cannot apply, for that implies 
election, and there is no election open to the adopted son. If, on 
the contrary, it is looked on as a condition, this condition is re- 
pugnant and must be disregarded. | 

The. result must be to hold the present case not binding. 

But, before the Full Bench, Benson, Davies, and Russell, JJ., , all 
concurred in thinking that Ramasatumi Atyany. Vencataraminyan(*) 
indicated that the natural father was not incapable of giving a consent. 
If that is the position, the only question that remains is, Is it fair and 
reasonable ?—that is to say, Is it for the minor's benéfit? Then take 
Farran's, J., test as to the power of the father. They point out that 
there is no authoritative text forbidding such an arrangement. They 
consider a fair and reasonable disposition not inconsistent with 
Hindu Law, and therefore they upheld the arrangement. 

To sum up the Madras cases. “As regards decision, the general 
result has been to validate the arrangements 5&0 far as provision is 
made for the widow just as in Bombay, but one case, /agannadha v. 
Papamma (*) is the other way, and the refepring judgment of Subra- 
mania Ayyar, J. is also of that way of thinking. As regards reasons, 
again they vary, some going on the power of the adoptive father to 
do what he likes, some on fair and reasonable arrangements, and some 
on approbate and reprobate. 

e E8521 I. L. R., rz Mad., 490. (2 pgo] I. L. R., 14 Mad., 172. 


3 1904] I. L. R., 27 Mad., PL 4 1879] 6 I. A., 1 
(s) [1899]! D. Ra, 16 Mad., 400. 
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It will be apparent from this examination that it is not possible 
to reconcile all the decisions, and still less the reasons on which 
they bave been based. Their Lordships will, therefore, examine 
the matter on principle. When a disposition is made fatra -vivos 
by one who bas full power over property under which a portion 
of that property is carried away, it is clear that no rights of a son 
who is subsequently adopted can affect that portion which is 
disposed of. The same is true when the disposition is by will 
and the adoption is subsequently made by a widow who has been 
given power to adopt. For the wil speaks as at the death of the 
testator, and the property is carried away before the adoption 


takes place. It is also obvious that the consent or non-consent 


of the natural father cannot in such -casea affect the question. 
Butitis quite different when the adoption is antecedent to the 
date at which the disposition is meant to take effect. The rights 
which flow from adoption ate immediate, and the disposition, 
if given effect to, is inconsistent with these rights and cannot 
of itself vi propria affect them. There are two propositions 80 
well settled that no-authority need be cited. They are, first, 
that the natural father loses all power over the son from the moment 
when he js adopted, and, second, that the adopted son has in his 
new family precisely the same rights as a natural son, save only 
when the question ig one thar raises a competition between the 
natural and the adopted son. Can, then, the consent of the natural 
father who judges, and, ex hypothesi, rightly judges, that it is 
more expedient for the boy to be adopted, even though his rights 
are limited, than not to be adopted at all, make any difference? 
The doubt expressed by- Lord Macnaghten in Bhatya Ralbidat 
Singh v. Maharani Indar Kunwar, () seems unanswerable. 
How can the consent of the natural father take any effect on 
the rights of the boy which only arise when his rights as a 
natural father are non-existent? But if the father cannot do 
it by virtue of any power in himself, can he do it as guardian 
of the infant so astobind him? Farran, J., who is an exponent 
of this view in the case of 11 B., 381, was curiously misled by 
an undue veneration for Mr. Mayne. He quotes a sentence from 
Mr. Mayne s work as follows :— 


“He (the minor) will also be boud by the act of his ere 
when dona fide and for his interest and when it is such as the 
infant might reasonably and prudently have done for himself if 
be had been of full age." 

This quotation is from the third edition of Mayne'a work, 
and as a universal proposition is obviously unsound. Accordingly, 
in the fourth edition, which was «published soon after the date 
of the judgment in question, and in all subsequent editions, 
Mr. Mayne inserted between the words “ guardian" and “ when 
bona fide” the words “in the management of the estate,’ which 

e (1) [1388] 16 I. A., 53. 
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turns an inaccurate proposition into an accurate one. But it is 
nolonger of service to Farran, J. in the matter in hand, for 
assuredly the natural father is not managing the estate of his 
child when the estate referred to is the estate which he will only 
get after adoption by another person. Therefore, reverting again 
to Lord Macnaghten's dictum, it seems impossible to ascribe any 
value to the guardianship power of the natural father to bind the 
son as to property in which he cannot have an interest until the time 
- when the guardianship has ceased. 


Next, can the case be solved by the doctrine of approbate and 
reprobate? Their Lordships think clearly not, for the doctrine of 
approbate and reprobate assumes election, and the adopted gon has 
no election. He cannot undo the adoption and be as he was. The 
same fact destroys the idea of conditional adoption. The adoption 
cannot be undone ; it cannot, therefore, be conditional. 


It will be seen from these views that in their Lordships’ opinion 
the only ground on wHich such arrangement can be sanctioned is 
custom. They are of opinion that there is such a consensus of 
decision in the cases with the exception of the case of J/agannadha v. 
Papamma, that they are fairly entitled to come to the conclusion 
that custom has sanctioned such arrangements in so far as they 
regulate the right of the widow as against the adopted son. It seems 
part of the custom that one sine gua mon of such an arrangement 
should be the consent of the natural father. But 4f this is looked at 
narrowly, it is only because it is a part of the custom that it is either 
here or there. This leads to the remark that there is a good deal of 
looseness in the discussions in the judgments as to reasonableness. 
Some look at it from the point of view if whether, in view of the 
adoption only being granted on condition of the arrangement, this is 
in the circumstances, reasonable for the boy. It would seem that it 
might well be assumed that if a natural father consented to give his 
son in adoption, he would on]y do it if it were reasonable, f.e., for 
the boy's benefit in the circumstances. Others look at it from the 
point of view whether the adoption will put the boy in a reasonable 
position, £.«., not subject him to the duties of a son to do worship 
for his adoptive father without giving him sufficient advantages 
to enable him to do so, But the consensus of judgments seems to 
solve these two questiofts in this way, namely, that the consent 
of the natural father shows that it is for the advantage of the boy, 
and that the mere postponement of his interest to the widow's 
intereat, even though it should be one extending to a life-interest in 
the whole property, is not incompatible with his position as a son. 
Their Lordships are, Ahecetore, prepared to hold that custom sanctions 
guch arrangements. 


As soon, however, the arrangements go beyond that, f.e., either 
give the widow property absolutely or give the property to strangers, 
they think no custom as to this has been proved to exist and that 
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CIVIL such arrangements are against the radical view of the Hindu law. 

1957 Their Lordships are, therefore, against the idea of a general pro- 

— position that all arrangements consented to by a natural father, and 

: ERBRNA: of benefit to the boy in the sense that half a loaf being better than 

Ayyar DO bread, he is better with an adoption with truncated rights than 

v. ` with no adoption at all, are valid. They would further say that the 

ee remark made by some learned Judges that there is no text prohibit- 

Avvag ing such arrangements seems to them to go exactly to the opposite 

"aus effect. Inasmuch as what is sought to be done is admittedly contrary 

Dum, tothe strict and natural view of the Hindu law as to the true 

position of the adopted son in his new family, it would seem more to 

the point to say that there is no text which sanctions any contrary 
arrangement. 

Applying these views to the present case, it follows that their 

Lordships consider that the will here can have no effect, and that 

the appéal must be allowed and the suit dismissed. The appellant 


must have his costs before this Board and in the Courts below. 
Their Lordships will humbly advise His Majesty accordingly. 
Hy. S. L. Polak.—Solicitor for the appellant. 
Douglas Grant and Dold.—Solicitors for the respondents. 





cwm o KESHORAM PODDAR (Applicant) 
1927 i TETSHS 
Fin , . NUNDO LAL MALLICK (Opposite party).* 
vieou Interpretation of statutes—Effect of amending Act— Proceedings taken under 
M Act— Whether affected by subsequent amendment. 
LORD The effect of an amending Act is just as if the amendments 
EUH had been inserted in the original Act, and the Act must be so 
WALLIS. read from the date of the amending Act. Proceedings validly 


commenced under an existing Áct are not affected by any subse- 
quent amendment of the Act. 


APPEAL from a decision of the High Court of DIE at 
Fort William in Bengel. 
L. de Gruyther, K. C. and B. Dube, for the pam 
The other side was not represented. , 
The following judgment was delivered by ^ 
Arona VISCOUNT DUNEDIN.—The appellant in this case is the tenant, 
and the respondent is theslandlord of certain premises in Calcutta. 
The appellant was let into possession on the rst June, 1920, as a 
tenant, but the rent payable was not then fixed. He remained in 
possession until March, 1923, and the" question raised by the case ia, 
what rent ought to be paid for that period of occupation i 
After the entry in June, 192c, the question of rent being mooted, 
* P. C. A. No. gt of 1925 
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the respondent demanded from the appellant rent at the rate of 
Rs. 4,500 per mensem, inclusive of taxes. The appellant conceiving 
that this demand was “excessive, decided to avail himself of the 
provisions of the Calcutta Rent Act (Bengal) No. 3 of 1920, which 
had come into force on the 5th May, 1920. By that Act either 
the landlord or the tenant may apply to the Controller of Rates, 
an officer appointed under the Act, to fix the standard rent. By 
Section 18 of the Act an appeal is given from his “decision to the 
President of the Improvement Tribunal, whose deciaion is declared 
to be final. The appellant accordingly applied to the Controller. On 
the 23rd October, 1922, the Controller fixed the rent at Rs 4,500 
per month ; on the 25th November, 1922, the appellant appealed to 
the President of the Improvement Committee to review that deci- 
sion. The President, whose time was fully occupied by appeals, did 
not take up the appellant's appeal at once, but from*time to time ad- 
journed the hearing, so that it was only finally disposed of*on the 
3rd August, 1924. He disposed of it by holding that he had no 
jurisdiction to determine the matter. This he did because of two 
Acts which had been passed while the case was waiting for hearing 
before him. 

In the original Act, Section 1, sub-section 4, it was provided 
that the Act should commence when the Local Government should, 
by notification, direct and should continue for three years from that 
date." By the Calcutta Rent Amendment Act (Bengal) No. 2 df 
1923, that provision was amended by the substitution of the fixed 
date of the end of March, 1924, for the expiration of three years 
from the ‘commencement. A further amendment was made by 
the Calcutta Rates Amendment Act (Bengal) No. 1 of 1924 by 
which the date 1927 was subatituted for 1924, but there was added 
the following proviso :— 

"Provided that after the 31st day of March, 1924, this Act 
shall cease to apply to any premises the rent of which exceeded 
Rs. 250 a month, or Rs. 3,000 a year, on the rst day of Novem- 
bei, 1918”. 

The appellant then applied to the High Court under Section 
115 (6) of the Code of Civil Procedure to have a judgment enjoining 
the President to exercise his jurisdiction, but the Judges of the 
High Court took the same view as the President, holding that he 
had no jurisdiction. 


There is no question but that the premises in question in the 
case are worth more than the figure m*ntioned in the proviso to 
the Act of 1924 The President of the Improvement Tribunal, in 
his judgment, said :— : 

""The plain meaning of the amendments effected by the Act of 
1924 is that the principal Act is extended till the end of March 
1927, in the case of all premises except those the rent of which 
on the rst November, 1918, was over Ra. aso a month; and 
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consequently, so far as the last-mentioned premises are concerned 
the principal Act expired with the 31st March, 1924. 

"The rents of the premises in question in all these cases were 
more than Rs. 250 a month on the 1st November, 1918. It follows 
from what I have said that the proceedings in all these three 
cases terminated 1550 facto on the 318t March, 1924." 

The learned Judges of the High Court took the same view. 
Their Lordships think that the discussions as to the different 
effects of a repealing Act on the one hand, and an expiring Act on 
the other, which bulk largely in the judgments given, are really 
besides the point. The Act is the Act of 1920. It was a tem- 
porary Act and would have expired in three years from its incep- 
tion, but by subsequent amendments its Jife was prolonged until 
31st March, 1924. It was, therefore, a living Act at the moment 
of the application to the President. Then there is the proviso. 
The view taken by the learned Judges is that the effect of the 
proviso is to make the Act a temporary Act ending at March, 
1924 as regards the higher valued premises, but an existing Act 
until 1927 as to other premises Their Lordships think that this 
is an erroneous view. As above said, the Act of 1920 stil] lives 
until 1927. The effect of the proviso is just as if the words there- 
in had been inserted in the original Act, and the Act must be so 
read at the present time Now, if thathad been done it would, 


` their Lordships think, never have occurred to anyone to say that 


there could be aught but one interpretation. The Act is good for 


premises of all values up to March, 1924, but only good for those 


of lower value after that. . : 

The application of the Act is when the parties begin to move 
under it. This was done in the present case before March, 1924. 

The rest is merely the working out of the application. Their 
Lordships are ot opinion that the High Court ought to have direct- 
ed the President of the Improvement Tribunal to exercise his 
jurisdiction. The case must go back for them to do so. When he 
exercises it, his judgment, in view of Section 18, will be final 
and not subject to review. 

Their Lordships will humbly advise His Majesty in accordance 
with the aboye opinion, and the appellant will have the costs of this 
appeal and in the Court below. 


Appeal allowed. 
Watkins & Hunter Solicitors for the appellant. 
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DHANNA MAL AND OTHERS (Defendants) 
versus 
~ MOTI SAGAR (Plaintiff) .« 


Civil Procedure Code, sections 00, ror— Second appeal—OQuestion whether 
tenancy permanent or precarious—One of mixed law and fact — Enhance 
ment of vent — Inconsisiemt with permanent tenancy. 

In a suit by a landlord for ejectment the defendant pieaded a 
permanent tenancy. The tial judge decreed the suit but on 
appeal the District Judge dismissed it holding that the tenancy 
was permanent. On second appeal the High Court restored the 
decree of the trial Court. A¢/d, by Privy Council, that the 
question whether a tenancy is permanent or precarious depends 
upon a legal inference and is not itself ohe of fact, and the 
second appeal to the High Court was competent. Meld, further, 
that an` enhancement of rent, agreed to or acquiesced in by a 
tenant is inconsistent with the notion of a permanent tenancy. 

APPEAL from a decision of the High Court of Judicature at 

Lahore. 


L. deGruyther, K. C, W. Wallack and A. Afewl, for the 
appeliants. 

A. M. Dunne, K. C, Sir G. R. Lowndes, K. C. and B. Dube, 
for the respondent. 


The following judgment was delivered by 


LORD BLANESBURGH.—This suit relates to a plot of land about 
2,250 square yards in area situate in the Sudder Bazaar in Delhi. 
The land belongs to the respondent. At the commencement of the 
suit it was in the occupation of the appellants at a rent of Rs. 25 per 
memsem. The buildings upon the Jand are the property of the 
appellants. The suit by the respondent as plaintiff is a suit in eject- 
ment and for arrears of rent. The great question between the 
parties is as to the nature of the appellants’ interest in the land. 
Were they, a3 the respondent contends, mere tenants at will, or, as 
` they themselves assert, are they entitled to a permanent inheritable 
right therein subject to the payment of a fixed rent ? 


The Subordinate Judge'of Delhi decreed the suit. On appeal 

by the defendants the District Judge of Delhi dismissed it On the 
17th March, 1922, the High Court of Judicature at Lahore, on 
second appeal by the plaintiff, reversed thé decree of the District 
Judge and restored that of the Subordinate Judge, with a modifica- 
tion relating to the buildings on the land, to which their Lordships 
will refer later. This appeal fo the Board is against the decree of 
the High Court. The appellants ask that the order of the District 
Judge be restored and that the suit against them be, dismissed. 

*P, C. A. No. 110 of 1925. 
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The appeal was elaborately argued before the Board, and the 
questions involved are very fully discussed in the judgments of the 
Courts in India. Asa result, the effective issues are now reduced 
in number and simplified in character, and they can be dealt with 
by their Lordships, as they hope, with comparative brevity. It will 
be convenient at once to clear away certain matters preliminary i in 
character which were much discussed in the Courts below. 


The land in question had been let in or about the year 1871 
by one Karim Baksh to a firm of Jais Raj and Khem Raj. The 
respondent is the successor-in-interest of Karim Baksh,and the 


‘appellants are the stccessors-in-interest of the firm. With a view 


of establishing that the appellants had become mere tenants at will 
of his, the respondent tendered in evidence at the trial a declara- 
tion, dated the roth September, 1871, signed by one Ghasi Ram, 
Gumashta and manager of the firm, purporting to set forth the 
terms of the tenancy of.the lanc which on that day had been granted 
to the firm by Karim Baksh. The authenticity and authority of the 
declaration have not been proved, but its reception in evidence was 
objected to tn imine by the appellants on the ground that the 
declaration was, or purported to be, a lease or counterpart of a lease 
which, under section 17 of the Indian Registration Act, had to be, 
and had not been registered. This objection was upheld by the 
Trial Judge and by both of the higher Courts in India. Their 
Lordships are m,entire agreement with all the learned Judges on 
this point. The declaration, in their view, being unregistered, 
cannot, even if . proved, be receivable in evidence in this suit. 
Accordingly, they dismiss from their minds both the declaration and 
its contents. 


Up to March, 1904, the rent paid for the land by the tenants 
had been Ra. 12-8 per mensem. In that month the respondent's 
father, who had by purchase become the ground landlord, served 
the then tenants—in substance, the present appellants—with notice 
requiring them to pay an enhanced rent of Rs. 25 per mensem or 
vacate the land, and on the 9th January, 1905, filed a suit against them 
in the Court of the Subordinate Judge at Delhi claiming to recover 
arrears of rent at that rate of Ps. 25. This claim the defendants 
resisted, setting up in -erma to which their Lordships will later refer, . 
a tenancy which had not then expired, and which, for present 
purposes only, may, without prejudice, be conveniently enough 
described as a permanent tenancy. 


This suit was on the 16th January, 1906, decreed by the 
Subordinate Judge. He held that the tenancy was not a permanent 
one,and that the plaintiff was entitled to enhance the rent to 
the extent which he claimed. From that decree the defendants 
appealed to the Divisional Judge. In the course of his judgment 
on the appeal, that learned Judge stated that on the question 
whether the tenancy was permanent or not he was disposed to differ 
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from the view of the lower court He went on, however, to CIVIL 
say, that in his view, it did not follow from the fact of the tenancy 1937 
being permanent that the rent could not be enhanced, and he — 
agreed with the lower court in thinking that it should ^ Accord. DHANNA 
ingly he affirmed the decree and dismissed the appeal. Thereupon v. 

an application for review of his order was made by the plaintiff MoTI 
on the ground that, although the decree was in his favour, the SACAR 
learned Judge had held that the defendants were permanent Lerd 
tenants, and that he had so held owing to a misapprehension of 4/«xaburgs. 
counsel's argument upon the subject. The Divisional Judge refused 

this application for review, while acknowledging that he bad 

apparently misunderstood the argument addressed to him by the 

plaintiff's counsel. He stated that in the circumstances he would 

have been prepared to allow the application if he had thought that 

it lay In his judgment, however, such an application could only 

be made by a person aggrieved by a decree, and he added that it 

could not possibly be said in that case that the granting of a 

decree 


" for enhancement of rent implies that the defendants are 
permanent tenants. If the decree could be said to involve any 
implication at all as to the nature of the tenancy, the implica- 
tion would be the other way, namely, that the tenancy is not 
permanent. It is only the judgment by which the plaintiff is 
aggrieved. He is ip no way = by the decree, and, there- 
fore, he cannot apply for a review" 

In the result the enhanced rent was decreed. No appeal 
against the order decreeing it was made by the defendants, and 
that rent has been paid by the tenants ever since. 


‘Both parties now claim this decree as a res judicata in their 
favour. The appellants rely upon it as a pronouncement un- 
appealed from and binding upon the respondent that their 
tenancy is permanent. The respondent relies upon it «as a decree, 
now binding, that the tenancy is one with respect to which an 
order enhancing the rent can in proper circumstances be made 
and that such a tenancy, whatever else it may be, cannot be a 
permanent tenancy. 


Both of these contentions have been rejected by the courts : 
in India, and again their" Lordships are in complete agreement * 
with the learned Judges in this conclusion. It is impossible, 
in their Lordships’ judgment, as a matter of ordinary fairness 
—to go no more deeply into the questi&n—that after the plaint- 
iff'a application for review was refused for the reason given 
the previous expression of opinion of the District Judge tbat the 
tenancy was permanent could” be relied upon by the defendants 
for any purpose whatever. The learned Judge, treating his pro- 
novncement as entirely irrelevant, must be taken to have with- 
drawn it as the expression of a concluded , opinion. For similar 


12I 
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reasons the learned Judge’s decree affirming the enhancement of 
rent, however unjustifiable in paint of law it was, if the tenancy 
were really permanent, cannot, their Lordships think, be treated 
asa pronouncement binding as between these parties that the 
tenancy was not permanent. 


The order enhancing the rent is, however, not without importance 
in the present litigation. The defendants, if their contention that 
the tenancy was permanent had been well founded, could have had 
that order discharged on appeal. They did not appeal, and they 
cannot now be heard to say that a less rent than the Rs 25 which 
they have since paid without protest was alone properly payable. 
It may well be that neither party to the 1905 litigation was eager 
to put prematurely to the test the question so stoutly litigated 
in the present proceedings, but, as is shown by the plaintiff's 
applicatign for review, and by the defendants' submission, without 
appeal, to pay an enhanced rent, the hesitation on the part of the 
defendants was in this matter more pronounced than the reluctance 
of the plaintiff. The actual increase of rent was not a very serious 
matter, and it is not improbable that the defendants were content 
to submit to it, accompanied as it was by the District Judge's 
provisional expression of opinion favourable to their main con- 
tention, rather than risk an appeal, the result of which might have 
deprived them of that opinion for whatever it was worth. Their 
Lordships are unable to appreciate the contrary reasoning in this 
matter of the learned District Judge. 


A third question, more formidable in character, must be 
disposed of before their Lordships further proceed. The learned 


. District Judge, on appeal here. dismissed the respondent's suit, 


finding that tbe appellants’ tenancy was permanent, It 18 there 
upon contended by the appellants that thís finding was one of fact 
by the learned Judge not open to review either by the High Court 
on second appeal or by this Board. 

Now their Lordships would be the last to seek to abridge the 
effect of secs. 100 and 101 of the Code of Civil Procedure or 
weaken the strict rule that on. second appeal tbe Appellate Court 
is bound by the- findings of fact of the Court below. They 
are well aware, moreover, that questions, of law and of fact are 


* often difficult to disentangle. It is clear, however, that the proper 


effect of a proved fact is a question of law, and the question whether 
a tenancy 1s permanent or precarious seems to them, in a case 
like the present, to beù legal inference from facts and not itself 
a question of fact The High Court has described the question 
here as a mixed question of law and [act—a phrase not unhappy 
if it carries with it the warning that, in so far as it depends upon 


. fact, the finding of the Court on first appeal must be accepted. On 


these lines, which the High Court appear strictly to have observed, 
the appeal to that Court was competent and it was in their 
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it as they did. .— 394 


With the actual conclusion of the High Court their Lordships a ak 
find themselves in agreement They. have heard in argument MAL 


Lordships’ judgment open to the learned Judges there to entertain CIVIL 


nothing which would lead them to disturb these findings, and v. 
it would be unprofitable again to discuss at length all the circums- aoe 
` tances which influenced the learned Judges in the matter. — 


Their Lordships will refer only to three outstanding things 5, 5, 7p4. 
which have deeply impressed them. The first is the sale-deed 
of the 23rd August, 1885—the only transaction of the kind that 
has taken place—by which Lachman Das, the then proprietor of 
the tenant firm, sold for Rs. 4,000 to Lala Mul Chand, the firm’s 
entire interest in the amla then erected on the land and in the land 
itself. The assurance of the amla is absolute: tha vendor's coven- 
ants for title are unqualified. As to the land, however, the vendees 
are to be responsible for loss or damage which -might be caused 
to them in case the owner of the land raises a dispute or sets up 
a claim against them : the vendor is to have no concern therewith. 
This reserve, so soon after the original letting, strikes their Lord- 
ships as highly significant. 

. The Board also is struck with the terms of the written state- 
ment put in by Mul Chand and the other defendants in the 1905 
proceedings. There is no proper allegation of a permanent tenancy 
there set up. The allegation’ is that the plaintiff is not entitled to 
enhance the rent so long as the defendants' building stands on the 
land : the plaintiff cannot eject the defendants so long as the build- 
ing in question exists. In a statement on the defendants' behalf 
the allegation is that at the time of the erection of the building 
there was an oral agreement between the proprietors of the land 
and the defendants’ predecessors in title that they would pay a fixed 
rent of Rs. 12°8 so long as the house to be erected was in existence 
That is all How for these pleas, even if they had been proved, 
were consistent with any permanent tenancy after the destructive 
fire of 1911 has not been investigated. 

Lastly,their Lordships cannot get over the continued payment 
of the enhanced rent of Rs. 25 per mensem ever since the decree 
in the 1905 suit. It is not gow in contest that such an enhancement ẹ - 
of rent is entirely inconsistent with the notion of a permanent 
tenancy, and the continued payment by the appellants of that rent 
is a circumstance from the serious import of which they cannot 
now escape. . 

'On the whole case their Lordships, agreeing with the High 
Court, are of opinion that no permanent tenancy has here been 
established. . 

By the order of the High Court the present appellants were 
permitted to elect within a period of three months whether, in lieu 
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CIVIL of removing them, they would accept for the buildings on the land 
the sums of Rs. 23,480 offered therefor by the respondent. Their 
—- _ Lordships have not been informed whether this matter has been 
DHANNA Jeftin abeyance pending the decision of this appeal. If it has, it 
MAL a : : 

v; would be proper, they think, that the period of election should be 
MOTI extended for three months from the date of His Majesty's Order 
SAGAR in Council. With that variation the order of the High Court should, 

Lord in. their Lordships’ judgment, be affirmed, and this appeal be dis- 
Blanesburgh. missed with costs. 
And their Lordships will humbly advise His Majesty accord- 


| ingly. 


ry 


Appeal dismissed. 
T. L. Wilson & Co.—Solicitors for the appellants 
Hy. > L. Polake—Solicitor for the respondent. 








CIVIL THE DELHI CLOTH AND GENERAL MILLS 
MON COMPANY, LIMITED (Petitioners) 
2x Versus d 

fen THE INCOME TAX COMMISSIONER, DELHI, ' 

LORD AND ANOTHER (Respondents). E 

SINHA, * 

LORD Income Tax Act, 1022, section 66 (2)—Right of appeal to Priny Camal, 
ALANES . limits of—interpretation of siatutes—Provisions conferring right of 
SiR TORN appeal— Whether retrospectyve. 

‘WALLIS. ` Under section 66 A of the Income Tax Act, 1922, an appeal lies 


to His Majesty in Council only in cases which the High Court^ 
certifies to be a fit one for eppeal to His Majesty in Council and 
in no others. 
An amending statute conferring a righl of appeal can have no 
z retrospective effect and deprive of their finality orders which, 
when the amending statute came into force, were final. Provisions 
. of & statute dealing with mere matters of procedure may have 
* retrospective effect, but provisions which touch aright in existence 
at the passing of the statute me not tobe applied retrospectively 
oa in the absence of express enactment or necessary intendment. 
PETITIONS for special leave to appeal from orders of the High 
Court of Judicature at Lahore. 


Str G. R. Lowndes, K. C and E. B Raikes, for the petitioners. 
A. M. Dunne, K. C. and E. Brown, for the respondents 
The following judgment was delivered by 


Lord : 'LoRD BLANESBURGH.—These petitions are cach of them for 
Blanesburgh — special leave to appeal from orders made by the High Court of 
Judicature at Lahore on references to that Court under section 66 (2) : 
of the Indian Income Tax Act, 1922. In each case the sum in 

H 
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dispute exceeds Rs. 10,000 In each the order in question was 
made before the ist April, 1926—that in the first of the two cases 
being of date the 12th January, 1926, and that in the second having 
been rhade on the 6th January, 1926. In each case, also, the High 
Court refused to certify that the case was a fit one for appeal to His 
Majesty in Council. With these facts for its foundation, an interest- 
ing argument was addressed to the Board upon the nature of the 
statutory appeal in such cases as these, and upon the question 
whether in the present instances there is any such appeal at all. 


The learned Judges of the High Court were of opinion that 
the petitioners had a right of appeal to His Majesty in Council 
provided they could, in effect, bring their cases within the require- 
ments of Section 109 (c) of the Code of Civil Procedure, but not 
otherwise. They dealt with the applications for certificates on that 
footing, and they dismissed them. Hence the presént petitions. 


At the hearing before the Board, the view of the High 
Court was resolutely challenged by the petitioners. It sufficed, 
it was contended, that the cases should fall within the requirements 
of Section 110 of the Code: the petitioners’ right of appeal was 
in no way conditional on compliance with the requirements of 
Section 109 (c). The respondents, on the other hand, supported, 
as applied to the general case, the view of the High Court, but 
contended that, for the petitioners here, there was, for reasons which 
will appear in the sequel, no statutory right of appeal at all. 

These rival contentions raise questions of great general impor- 
tance. It has seemed to their Lordships to be convenient that they 
should definitely pronounce upon them. 


The legislative history of the subject isa short one. No express 
provision for appeals to His Majesty in Council from orders of a 
High Court in India made upon references either under Section 51 
of the Indian Income Tax Act, 1918, or under Section 66 of the Act 
of 1922, is to be found in either statute, but until the case of 
Radhakrishna  Ayyar v. Sundaraswamiar() was decided by 
the Board, it was apparently generaly supposed in India that 
‘appeals from such orders were regulated by Sections 109 and 110 
of the Code of Civil Procedure, to which reference has already been 
made. The effect of the judgment in the case cited was, however, 


definitely to lay it down. that from these orders there was, in fact, * 


no statutory right of appealat all And such was the position until 
the 1st April, 1926, when the Indian Income Tax (Amendment) 
Act, 1926, came into force, by Section 8 bf which it is provided 
that immediately after Section 66 of.the Indian Income Tax Act, 
1922, & section should be jnserted, of which it is convenient to 

transcribe the first three sub-sections :— 
"66A. (1) When any case has been referred to the High Court 
under Section 66, it shall be beard by a Bench of not ess aan 

5 (1) [1922] 49 I. A., arr. 
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two Judges of the High Court, and in respect of such case the 
provisions of Section 98 of the Code of Civi) Procedure, 1908, 
shall, so far as may be, apply notwithstanding anything contained 
inthe Letters Patent of any High Court established by' Letters 
Patent or in any other law for the time being in force. 

"(3) An appeal shall lie to His Majesty in Council from any 
judgment of the High Court delivered on a reference made under 
Section 66 ın any case which the High Court certifies to be a fit 
one for appeal to His Majesty in Council. 

"(3) The provisions of the Code of Civil Procedure, 1908, 
relating to appeals to His Majesty in Council shall, so far as 
may be, apply in the case of appeals under this section in like 
manner as they apply in the case of appeals from decrees of a 
High Court." 

It is upon ,these eub-sections that the question now under . 
discussion depends, and as to them it will be noticed that the 
appeal thereby given 13 by Subsection 2 confined to a case which 
the High Court certifies "to be a fit one for appeal to His Majesty 
in-Council'. These words are textually the same as the concluding 
words of Sub-section (c) of Sectian 109 of the Code of Civil Procedure, 
and, coupled with the carefully limited referential words to the 
Code of Civil Procedure in sub-sec. 3, suffice, in their Lordships’ 
judgment, to exclude from any right of appeal cases which fall 
within the requirements of Section 110 of the Code, and are operative 
to confine that right to cases which are certified to be otherwise fit 
for appeal to His Majesty in Council. It was conceded in argument 
that if Sub-section 2 of the section had stood alone, it would be 
difficult to escape from the construction of it which has just been 
indicated. It was contended, however, that the. reference to the 
Code in Sub-section 3 was made in terms sufficiently comprehen- 
sive to include within the class of appealable cases all that 
are defined in the provisions incorporated by reference. Their 
Lordships cannot agree with this contention. The words of 
qualification, “so far as may be,” in Sub-section 3 are, in their judg- 
ment, apt to confine the statutory right of appeal to the cases 
described in Subsection 2 To this extent, therefore, their Lord- 
ships are in agreement with the High Court. 


But a further point remains. Is there under this section any 


*appealat all from an order of the High «Court made before the Act 


of 1926 came into fórce? 

The principle which their Lordships mustapply in dealing 
with this matter has been*authoritatively enunciated by the Board in 
the Colonial Sugar Refining Company v. Irving (') where it is in 
effect laid down that, while provisions of a statute dealing merely 
with matters of procedure may properly, unless that construction be 
textually inadmissible, have retrospective effect attributed to them 


provisions which touch a right in existence at the passing of the 
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statute are not to be applied retrospectively in the absence of express 
enactment or necessary intendment. Their Lordships can have no 
doubt that provisions which, if applied restrospectively, would deprive 
of their existing finality orders which, when the statute came into 
~ force, were final, are provisions which touch existing rights. 
Accordingly, if the section now in question is to apply to orders 
final at the date when it came into force, it must be clearly so 
provided. Their Lordships cannot find in the section even an 
indication to that effect. On the contrary, they think there is a 
clear suggestion that a judgment of the High Court referred to in 
Sub-section 2 is one which under Sub-section (1) has been pronounced 
by “not Jess than two Judges of the High Court,” a condition 
which was not itself operative until the entire section came into 
force. : ; 
In their Lordships' judgment, therefore, the*petitioners ip these 
cases have no statutory right of appeal to His Majesty in Council. 
Only by an exercise of the Prerogative is either appeal admissible 
Both pétitions their Lordships have, from this point of view, 
carefully considered. They have not forgotten that the circum- 


stances are somewhat special: that the right of appeal introduced- 


by the Act of 1926 is very probably conceded in order to rectify an 
omission inadvertently made from previous legislation, and is not 
one thought of for the first time Even so, however, their Lordships 
are unable to find in the circumstances of either case sufficient 
ground for any exercise of the Prerogative in favour of the peti- 
tioners ; 
Their Lordships will accordingly humbly advise His Majesty that 
both petitions should be dismissed and with costs. 

R Petitions dismissed 

T. L Wilson & Co.—Solicitors for the petitioners. 

The Solicitor, India Office.—Solicitor for the respondents. 





GAURI SHANKAR AND OTHERS (Defendants) 


j VETSUS 


JIWAN SINGH, AND OTHERS (Plaintiffs ).* 


Hindu law—Joint farmily—Sale of jont family property—Purt of. sale 
consideration applied for family necessity—Whether and when sale 
valid. 

A sale of joint propertyewill not be set aside merely because 

a part of the sale proceeds is not proved to have been applied to 

purposes of necessity. The real question is whether the sale 

itself was justified by necessity. If the purchaser has acted 
*P. C. A. No. 64 of 1926. fy 
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honestly, if the existence of a family necessity fo: sale is made 
out, and the price is not unreasonably low, the purchaser is not 
bound to account for the application of the price. Where 
property was sold for Rs. 4,000 and it was proved-that Rs. 3,500 
were required and applied for a family necessity; Ae/d, the.sale 
was valid and must stand. Arishaa Das v. Nathu Ram, 54.1. A., 
79, referred to. 


APPEAL from a decision of the High Court of Judicature at 
Allahabad - 

W. Wallach, for the appellants. 

The other side was not represented. 

The following judgment was delivered by 

LorD SHAw.—This appeal concerns property which is undoubt- 
edly family proferty It was sold for family necessity, so alleged, at 


the prite of Rs. 4,000. There is no allegation made upon the record, 
or suggested in any respect, that the property was sold for the 


payment of any debts for immoral purposes. The only question is 


as to family necessity. 

A certain practice appears, to have crept up in the "Allahabad 
High Court of investigating and settling these cases upon the 
principles of accounting. If, upon a strict accounting, it is found 
that, although it be completely established that by far the moet 
substantial part of the consideration was for family necessity, yet if 


a certain balance of the price remains unaccounted for, or insuffi- . 


ciently proved, then by that result the parties’ interests are to be 
judged, and the sale is set aside, conditionally upon the repayment 
by the vendor or his representatives of the substantial part 
referred: to. a 

It is manifest that this practice imperils transactions of sale 
which, in their real essence and substance, are sales made for family 
necessity. 

The present case is interesting as illustrative of the point It 
may be that in all cases of family necessity sums have been expended 
which, after a lapse of years, cannot be verified by: ‘entries in books 
or the like Tt is therefore important to notice that in the present 
case the transaction of sale stood unchallenged for upwards of rr 
years The sale took place on the 26th February, 1910, and it was 
not until the 11th July, 1921, that this sale was put in challenge and 
the Court was asked to declare it void as not having been for family 
neceasity. 

In the course of the investigation, the case as to family necessity 
with regard to ‘the major partion ef. the accounts was completely 
satisfied. Both Courts held that payment was made to extinguish 


-a prior mortgage bond, and the amount due thereunder was 


Rs 3,135 Both Courts further agree in holding that the Ra 65 was 
paid to the vendors hefore the execution of the sale-deed. 
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The Judge who tried the case stated his conclusion upon the 
largest item thus :—“It is, therefore, clear that the bond of- 17th 
April, 1906, was executed by Mehaiban-Singh and^ his sons for 
family necessity". He also makes the same clear statement with 


regard to the Rs. 65. As to the third item of Rs. 800, he holds _ 


itto be proved by the Auraiya Treasury, and its official who was 

.called in, that sums amounting to a total of Rs. 535 were paid by 
the vendors into the Treasury before tbe 15th August, 1910. The 
small balance of between two and three hundred rupees, the learned 
Judge says, has not been very well accounted for; but, in view of 
the fact that a large portion of the consideration for the sale has 
been proved to have been required for legal necessity, he has no 
hesitation in holding that the entire consideration for the sale was 
such necessity. He adds this pregnant remark: “It is also to be 
considered that the suit has been brought long«after the execution 
of the saledeed, when itis not easy for the vendees to" adduce 
strong and perfectly satisfactory evidence about each item of the 
sale consideration". These views of the Subordinate Judge have 
the approval of their Lordships. 

The learned Judges of the High Court, however, in accordance 
with the practice to which allusion has been made, state that on 
their estimate of the consideration for sale, they do not reach the 
conclusion that the entire amount of the Rs. 4,000 is proved to 
have been justified by necessity. They admit the bend and the item 
of Rs. 3,135 thereunder. They admit the payment of Rs. 65. They 
further give credit for the payment of certain Government and 
other dues exigible upon the property; but they consider that there 
is an unaccounted balance of Rs. 500. Having reached that amount, 
the learned Judges of the High Court then pronounce the sale 
invalid, subject to the condition of payment to the appellants of the 
items proved. 

Their Lordships think this practice to be erroneous. It is to be 
noted that a judgment which finally summed up the entire law on 
thia subject was pronounced by this Board on the roth December, 
1926, in the casecof Kriskn Das v. Nathu Ram (') The judgment 
of the High Court had been given about twenty months sooner, 
namely, on the 3oth March, I925. In their Lordships’ view had 
the Kriskw Das judgment been pronounced prior to the judgment 
of the High Court, that Court would have, in view of it, reached 
a different conclusion. In that case a considerable body of authority 
was considered by the Board ; and the result was in substance that 
a sale of joint property will not be set aside merely because a part 
of the proceeds is not proved to, have been. applied to purposes of 
necessity. The real question" that has to be considered is this: 
Whether the sale itself was justified by necessity. Their. Lordships 
cannot go back upon that decision. If the purchaser hag acted 

(1) [1926] 54 I.A., 79. 
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honestly, if the existence of a family necessity for sale is made out, 
and the price is not unreasonably low, he (the purchaser) is not 
bound to account for the application of the price. They, however, 
take the case, even upon the footing, which might well be challenged, 
that Rs. 500 out of the price of Rs. 4,000 had not been fully 
accounted for. Granted that it was so, then the balance of Ra 3,500 
out of Rs, 4,000 is surely a justification of sale for a family necessity 


‘proved up to that amount. 


In those circumstances their Lordships will humbly advise His 
Majesty that this appea] should be sustained, the decree of the High 
Court set aside with costs, and that of the Subordinate Court 
restored. The first respondent (the plaintiff) will pay the costs of 
the appeal. 


è Appeal allowed. 
Hy ,S. L. Polak.—Solicitor for the appellants. 





HIGH COURT 


MATHURA KURMI (Defendant) 
VETSRS 
JAGDEO SINGH AND OTHERS (Platnisffs) .* 


Civil Procedure Code (Act V of 1908), section  IIO— Requirements of— 
* Substantial question of law’ ' — What does not amount to. 


Intention is a matter of fact and not of law and where both 
courts find that the parties stand in therelation of mortgagor and 
mortgagee, the finding is one of fact. Balkishen Dass v. Legge, 
I. L. R., 22 All, 149, Jhanda Singh v. Waéhiduddin, I. L. R., 38 
All., 570 and Narasingerii v. Panuganti, I. L. R., 47 Mad., 729, 
referred to. 


The application of well-defined legal principles to a particular 
set of facts does nol raise any question of law which can fairly 


be described as substantial for the purposes of an appeal to the 
Privy Council. 


Where the value of the subject-matter in the first court as well 
as in the proposed appeal to fhe Privy Council was over 
Rs. 10,000, and both the courts found that the parties stood in 
the relation of mortgagor and mortgagee and it was not made to 
appear that the ppoposed appeal, if allowed to proceed, could 
furnish an occasion for the discussion or enunciation of any fresh 
legal principle, Ae/d, that the case did not fulfil the requirements 
of section 110 of the Civil Prgceduie Code nor was ita case 
which could be certified as being otherwise fit for appeal to His 
Majesty. 

APPLICATION for leave to UT to His Majesty in Council. 
» *P. C. A. No. 18 of 1927 
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Kamla Kant Verma, for the applicant. 
Rama Kant Malavi ya, for the opposite parties. 
The judgment of the Court was delivered by 


LiNDSAY, J.— This is an application for leave to appeal to His 
Majesty in Council against the decree of a Bench of this Court in 
First Appeal No. 459 of 1923, decided on the 21st December, 1926. 
The appeal was dismissed and the decree of the trial court was 
affirmed. The value of the subject-matter in the first court was 
over Rs. 10,000 and the value of the subject-matter of the proposed 
appeal to His Majesty is also above that sum. But we are asked 
to certify that the case fulfils >the conditions of section r10 of the 
Code of Civil Procedure on the ground that the appeal involves a 
substantial question of law, or, in the alternative, to certify that it is 
otherwise a fit case for appeal. ° 


The question which arose for decision in the court belew and in : 


this Court was with regard to the legal relation of the parties 
arising out of the execution of three documents executed on the 
22nd May, 1915. The case for the plaintiffs was that they were 
mortgagors and that the defendant, Mathura Kurmi, was their 
mortgagee. The defendant's case was that he was the purchaser of 
the property in dispute subject to an option of re purchase of which 
the plaintiffs had failed to take advantage. f 


The decision of the trial court, affirmed in thig Court, was that 
the three documents were evidence of a single transaction, namely, a 
mortgage by conditional sale, and that the plaintiffs were entitled to 
recover the property by redemption. As is pointed out in the 
judgments delivered in this Court, cases of tbis nature are frequently 
brought before the Courts in India, and many of them have been 
taken in appeal to His Majesty in Council. We may refer in parti- 
cular to the following three cases :— 

Balkishen Das v. Legge C), Jhanda Singh v. Wahiduddin (*) 
and Narasingerji v. Pamugauti (*). It has been settled definitely 
that the test to be applied in such cases is the intention of the 
parties at the date of the transaction which has to be construed and 
the decisions lay down the various matters which may legitimately 
be considered by the courts in order to determine what the intention 
of the parties was. Intentién is a matter of fact and not of law -and e 
where, as in the case now before us, both courts find that the 
parties stand in the relation of mortgagor and mortgagee, the finding 
is one of fact, namely, that on the date on which the parties entered 
into the transaction their intention was to constitute that relation 
between themselves. 

If it be admitted, however, that the question is not one of pure 
fact because the decision involves the construction of legal docu- 


(1) [1899]: I, L, R., aa ALL, 149. (2) [1916] I. L. R., 38 All, 570, 
(3) [1924] I, L. R., 47 Mad. 729. 
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ments, the point remains whether any question of law is raised which 
can be deemed to be a substantial question. Obviously any question . 


oflaw arising upon the interpretation of the documents considered 
in this case is not substantial in the sense of being a question of 
“general interest : it is of importance only to the present parties. But; 
in view of a recent decision of their Lordships, it is contended that 
a question of law, in order to be substantial, need not be a -question 
-of genergl interest: it may still be substantial although it concerns 


only the parties to the litigation. And so it is sought to be argued ` 


that we have here a question of substance because, it is suggested, 
that the tests and principles of interpretation prescribed by the Privy 


‘Council have not been correctly applied to the facts. 


We are not prepared to hold that for this reason the question 
oflaw between the parties here, assuming itto arise at all, is a 
substantial question. , It is not made to appear that the. appeal, if 
allowed fo proceed, could furnish an occasion for the discussion or 
enunciation of any fresh legal principle. The matter has been 
agitated time and again before their Lordsbips who have repeatedly 
laid down the law in the sense indicated above. In these circums- 
tances we do not think that the application of well-defined legal 
principles toa particular set of facts raises any question of law 
which can fairly be described as substantial. 


The case does not, in our opinion, fulfil the requirements of 
section 110 of the Code of Civil Procedure. . Nor is it a case which 
we could certify as being otherwise fit for appeal to His Majesty. 

We dismiss the application with costs. 

Application dismissed, 


BOHRA KANHAIYA LAL AND OTHERS (Oéjectors) 
i versus 
GENDO (Petitioner). * i 


General Rules (Civil), Rule 26, Chapter 21-—-Taxation Of cots 1n con- 
tested application for probate. 


S Fh Court Rules, Chapter 16, rule a—fnapplicabitity of — Expression 
"sunt! , meaning of. 


Where after granting probate to the applicant the costs were 

Bener on the scale fixed for original suits and an objection 

by the caveatÜr to the amount taxed was dismissed by 

the District Judge who relied upon Chapter 16, rule 2 of the High 

Court Rules ; Asid, that the rule &pplicable to this case was 

^^ . rule a6 of Chapter ax of General" Rules (Civil) for civil courts 

and not rule 22 and that the taxation of the cosis was not 

correct. ] m 
* F. A. Na. 479 of 1934. 


. - 
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The suits and applications spoken of in Chapter 16, rule 2 
of the High Court Rules refer to suits and applications which 
are tried on the original side by the High Court itself and not 
to suits tried by subordinate courts. 


A contested application for probate is not to be included in 
the expression “in a suit". Swadrabai Saheb v. The Collector 
of Belgaum, I. L. R., 33 Bom, 256 and Basjnath Prosad v. 
Sham Sundar Kuar, I. L, R., 41 Cal., 637, referred to. 


First APPEAL from a decree of A. G. P. PULLAN ESQ, 
District Judge of Agra. 

Shiam Krishna Dar, for the appellants. 

Narain Prasad Asthana, for the respondent. 

The judgment of the Court was delivered by 
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SULAIMAN, J—This appeal arises out of a probate proceed- Swiemen, J. 


ing and relates to the costs which have been faxed in the decree 
of the court below. It raises a question of principle affecting 
the practice in subordinate courts. An application for probate 
was made on the 18th January, 1924, and on the ist of March a 
caveat wasentered. On the 3oth of August evidence was re- 
corded and probate was ordered to be granted to the applicant 
The office of the District Judge taxed the costs on the scale 
fixed for original suits. An objection was raised -by the caveator 
to the amount taxed, but the learned Judge, relying upon Chap- 
` ter XVI, rule 2 0f. the High Court Rules dismissed the objec- 
tion. 

In our opinion Chapter XVI, rule 2 of the High Court Rules 
had no direct application to the case at all. The suits and applica- 
tions spoken of there refer to suits and applications which are 
tried on the original side by the High Court itself and do not 
refer to suits tried by subordinate courts. The case had to be 
decided in accordance with Chapter XXI of the General Rules 
(Civil) for subordinate civil courts. A graduated scale is prescribed 
for calculating fees in “ suits, or appeals from original and appellate 
decrees in suits for money, effects or other personal property, or 
for land or other immovable property of any description, when 
such suits or appeals are decided on the merits after a contest.” 
On the other hand, rule 26, prescribes a different scale for muscel-, 
laneous judicial cases. It is conceded that if rule 22 is not ap 
plicable then the only other rule which would apply would be 
rule 26. ` : 

Rule 22 refers to suits and to appeals. It does not refer to 
applications. If therefore the probate proceedings are a suit, rule 22 
would apply. . : 

Under the Probate and Administration Act of 1881, which 
was in force when this case was decided by the court below, ap- 
plications for probate are throughout the Act called ‘ petitions’ 
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and the applicant is called ‘petitioner’. Section 83 of the Act pro 
vides that in any case in which there is contention, the proceed- 
ing shall take, as nearly as may be, the form of a suit, according 
to the provisions of the Code of Civil Procedure, in which the, 
petitioner for probate shall be the plaintiff, and the person who 
may have appeared as aforesaid to oppose the grant shall be the 
defendant In our opinion this section, instead of helping the 
respondent, is really against him, for it clearly implies that the 
proceeding is not itself a suit but is to take, as nearly as may. 
be, the form of a suit. If the proceeding were itself a suit, 
there would be no necessity to say that it should take the form ofa 
suit when there is a contention. In the case of Susdrabai Saheb v. 
The Collector of Belgaum (*) a Bench of the Bombay High Court 
held that the proceedings in an administration case were not a 
suit. A similar*view was expressed in the case of Baijnath Prasad 
v. Shane Sundar Kwar (*). 


This view is further strengthened by the circumstance that 
in the corresponding High Court Rules, Chapter XVI rule 2, the 
language is “in a suit and in an appeal from the original decree 
in a suit, effects or other personal property, or for land and other 
immovable property, or for specific performance, or for an in- 
junction, or for damages in a suit under section 42 of Act I of 
1877, and in a contested application for probate or letters of ad- 
ministration”. I, is obvious that a contested application for pro- 
bate is mentioned separately and is not considered to be included 
in the expression "in a suit". ~ It was apparently considered that 
in a contested probate proceeding in the High Court the scale 
of counsel's fee should be the same as that of original suits, and 
it is on that account that such an application was expreasly men- 
tioned in rule 2. 


We are therefore of opinion that the rule applicable to the case 
was tule 26 of Chapter XXI, General Rules (Civil) for civil 
courts and not rule 22, and that the taxation of the costs was not 
correct f 


The last ground of appeal is based on” the circumstance that 
the applicant engaged a vakil on the 26th January, 1924 who filed 
a certificate of fees on the rst March, 1924 on which date caveat 

*was entered. Later on, on the 30th Atfgust,. 1924, he wished to 
offer himself as a witness and asked the permission of the court 
to do so. The permission having been granted, he was examined 
as a witness He did mot however subsequently take any part 
in the conduct of the proceedings. The contention on behalf of 
the appellant is that his certificate sof fee should not be taken 
into account. 


It is likely that the pleader cid not expect that the application 
(1) [1908] I. L. R., 33 Bom., 256. (2) [1913] I. L. R., 41 Cal., 637. 


. 
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- would be contested, and he would have to appear as a witness 

. because he had been consulted in the preparation of the draft. 
Had he expected that his evidence would be required, we assume 
that he would have considered it undesirable to agree to be engaged 
in the case. Under the circumstances we are of opinion that the 
certificate filed by him before he was examined as a witness cannot 
be ignored, especially when permission was granted to him by the 
Judge to give evidence in the case. The appeal is accordingly 
allowed and the amount of costs entered ın the decree of the court 
below varied, so as to bring it in harmony with the scale prescribed 
in rule 26. The appellant will have the costs of this appeal The 
costs of this appeal however wil have to be calculated in accord- 
ance with the High Court Rules. 

Appeal allowed. 


` 


ASHARFI LAL 
VETSHS 
EMPEROR.* 


Railways Act (LX of 1890), section 108—Offence under, when mot made out 
— Pulling the communication cord. - 

In deciding whether there was reasonable :nd sufficient cause 
for pulling the communication cord of a train by a passenger, 
three elements have to be taken into consideration : (1) the risk 
of danger, of loss and of discomfort to the other passengers in 
relation to the risk arising from the circumstances to the person 
puling the cord ; (2) the necessity or occasion for pulling the 
cord ; and (3) the importance of theline and thetrain. 

Where, after the train had gone about soo yards from the 
station, the applicant, on discovering that he had left behind an 
article containing a very considerable sum of money, pulled the 
communication cord and it was found that the loss of the luggage 
was due entirely to bad anangements and improper action of the 
station people, that the train was a slow one and that it stopped 
a much shorter than its scheduled time, eld, that the applicant 
was justified in pulling the cord. 

CRIMINAL REVISION "from an order of H. G. SMITH EsQ.,* 
Sessions Judge of Farrukhabad. 


Peary Lal Banerji, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 
The following judgment was delivered by 
ASHWORTH, J.—This is an application in revision by Mr. Asharfi 
Lal, pleader of Agra, in reapect of his conviction by a Magistrate 
* Cr. Rey. No. 315 of 1917 
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of an offence under section 108 of the Railways Act (IX of 1890). 
'The applicant was sentenced to pay a fine of Rs. 10. He applied 
in revision to the Sessions Judge of Farrukhabad, but his application 
was rejected on the ground that no question of law was involved, 
the Magistrate’s decision that the applicant had pulled the communi- 
cation cord in a railway carriage without reasonable and sufficient 
cause- being merely a finding of fact 

The facts of the case have to be gathered from the statement 
of the applicant. This statement was not challenged by any cross- 
examination or rebutted by any evidence. On the face of it the 
statement appears to be a straightforward and honest exposition of 
the facts that occurred. They were briefly as follows :—The appli- 
cant arrived with a companion at Marehra railway station between 
9 and 10 p.m,in the evening. The station is a-small one on the 
line between Kasganpand Agra. The train was due to arrive at 
22. m. ft was an hour late. No coolies were available. It appears 
that on hearing the train was late, they went off to bed. The appli- 
cant and his companion applied to the station master for assistance 
to take their baggage, and he lent them a ķalasí to serve asa 
'coolie. The position of the second class compartment on the train 
was apparently not uniform. On this night it arrived at one end 


~ of the train and drew up beyond the platform: The train stopped 


for a very brief time: much less than the scheduled time allowed for 
the stop The alasi needed to journey twice from the place 
where the baggage was deposited in order to bring all the baggage 
of the applicant. The train moved off before he had brought the 
bedding of the applicant, and it attained too great a speed for him 
to reach the compartment with his second load. This bundle of 
bedding contained a sum of no less than Rs. 800. The applicant, 
as soon as he had looked round the carriage and found his bedding 
missing, pulled the communication cord. Apparently the train bad 
gone about 500 yards. 

The Magistrate who convicted found that the bundle was left: 
behind at the station owing to the improper action of the railway 
servants in not allowing sufficient time to the applicant for boarding 
the train with his baggage. He found also that if the applicant 
had not stopped the train, he would have stood a great risk of not 

"recovering his Rs..800. He considered, however, that the applicant 
had not reasonable and sufficient cause for pulling the communication 
cord for the following reason and for the following reason only. The 


. applicant must have known thet that railway line had an evil repu- 


tation for thè occurrence of thefts on the line, and that the- stopp- 
age of the train between stations would cause a risk to the other 
passengers.  — i H 

The risk of danger, of loss and of discomfort to the other passen- 
gers on a train appears to mé to be one element that has to be consi- 
dered for the purpose of deciding whether there was reasonable and 
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sufficient cause. But this element cannot be considered independently. 
It must be considered in relation to the risk arising from the circums- 
tances to the persons pulling the cord. In other words, if the 
risk to the passenger pulling the cord is incommensurate with the 
risk and'discomfort etc. to the other passengers, he cannot be said 
to have had just and reasonable cause. In the present case there 
was obviously small risk to the other passengers. The train was 
pulled up quite close to the station. Even when the train halted 
at the station this particular carriage was beyond the platform The 
platform was so denuded of coolies and officials that for practical 
purposes it was as deserted as the spot at which the train was stopp- 
ed On the other hand the risk incurred by the applicant was 
very considerable. The &&a/asi should of course have handed over 
the bedding to the station master to lock up, but the applicant was 
by no means sure that he would do so The.stafion master ap- 
parently had gone to bed. If this bundle had been left lying about 
or had been handed by the #Aa/ast to another railway servant, 
abstraction might have occurred, and it would have been difficult 
to fasten the guilt on any one Even if responsibility could have 
been fixed, it is unlikely that the applicant would have recovered 
his money. Therefore applying the proper principle, namely, the 
principle of the comparative risk or danger to the person pulling the 
cord and the comparative risk or danger to other porsons on the 
train, the action of the applicant would appear npt unreasonable 
The principle applied by the Magistrate, in other words, gives a 
different result to that arrived at by the Magistrate. 

Consideration of the relative risk to the passenger pulling the 
cord and to the other passengers, is, however, only one element for 
consideration in a case of this nature. Another element of great im- 
portance is whether the necessity or occasion for pulling the cord has 
arisen from the fault of the railway administration. Where the neces- 
sity or occasion is in partdue to the remissness or carelessness of 
the person pulling the cord, he could seldom be held to have justi- 
fication for pulling it. In the present case it appears to me that on the 
evidence the necessity for pulling the cord was entirely occasioned 
by the failure of the station officials to give the applicant an adequate 
opportunity for boarding the train with his luggage. I am not sure 
if the railway is bound to supply.coolies. But if it is not, it must 
allow a longer stay ata station for the passengers to get into the 
train with their baggage In this case it appears that the train 
stopped a much shorter than its scheduled time. 


There is a third element for consideration, which I would men 
tion separately, although it jg closely connected with the first 
element mentioned above. It is the importance of the line and the 
train. It is sufficient to say that it is a much more serious 
matter to stop a mail train, which, if it does not keep its scheduled 
time, will dislocate important arrangements than it is to stop a slow 
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train. We may infer from the fact that this train was an hour late 
that the observance of its scheduled time was not considered of 
great moment by the railway authorities. 


The considerations, therefore, for holding that the pulling of the 
cord by the applicant was not without reasonable and sufficient cause 
appear to me in this particular case to be somewhat weighty. It 
would, however, be entirely wrong to infer from this decision that a 
passenger can stop a train after leaving the station because he has left 
someof his baggage behind. Each case must be judged on its parti- 
cular merit. In this case the loss of the baggage appcars to be due 
entirely to bad arrangements and improper action of the station 
people. The article left behind was one containing a very consider- 
able sum of money and the evidence that it did contain this sum of 
money was beyond scspicion. The train was so late that the short 
delay ancurred wa of small moment. Indeed the train should have 
stopped tor a longer time at the station The train was a slow one, 
and its further delay was not likely to seriously upset a connected 
scheme of timings Except all these circumstances are proved ina 
subsequent case, this decision can have no application. 


The Sessions Judge was right in suggcsting that a court of 
criminal revision will not generally interfere in respect of what 
would be a finding of fact, if the case were tried by jury But 
sectiun 435 of the Criminal Procedure Code does permit interference 

on the ground not merely of the illegality but also on the ground of 
"e impropriety of a finding In this case the Magistrate applied 
as con7lusive a consideration which should only have been applied 
along with other considerations. Moreover, the consideration that 
he applied was not one properly applicable to the particular facts 
discovered by the evidence For this reason, I am disposed to 
interfere in revision. But this is no precedent for interference 
in a similar case with a finding of fact that is not open to criticism 
on the grounds stated. 


In conclusion, I allow this application in revision and set aside 
the conviction of the applicant. The fine of Rs. 10, if paid, will 
be returned. 

Application allowed 


SIDH GOPAL (Defendant) 
VETSUS 
BEMARI LAL (Plaintiff) * 


Family arrangement, essential requisites of—When binding on the parties 
—Bona fide dispute or claim, meargng of the expression. 

Where parties are see yuris and understand their own in- 
telest, where each party is prepared to mess his claim and 
where these paities, in order to avoid a litigation, come to an 

e *S. A. No. 1336 of 1925 
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arrangement, that arrangement must hold good and be binding 
on the parties, 

The only requisite required to make valid a family arrange- 
ment is that it should be a transaction between members of 
the same family which 1s for the benefit of the [amily generally 
as, foi example, one which tends to the preservation oí the 
family property, to the peace or secuiity of the family and 
the avoiding of family disputes and litigation, or to the securing 
of the honour of the family. 

The expression '' bona fide dispute ” means nothing more than 
that each party must intend to press his claim to the property 
by litigation or otherwise. , 

SECOND APPEAL from a decree of MAULVI SYED IFTIKHAR 
HUSAIN, Judge of the Court of Small Causes, exercising the powers 
of a Subordinate Judge of Allahabad, reversing a decree of MAULVI 
MOHAMMAD TAQ! KHAN, Munsif of West Allahabad. 


A. P. Dube, Ambika Prasad and B. B. Chandra, for the 
appellant. 

Rama Kant Malaviya, for the respondent. 

The following judgments were delivered :— 


ASHWORTH, ].—This second appeal arises out of a suit brought 
by the plaintiff-respondent Bihari Lal, against the defendant-appel- 
lant, Sidh Gopal, for recovery of a certain half share in zamindari 
property. The plaintiff was admittedly in possession of the other 
half share. There were three brothers Behari Lal, the plaintiff, 
Nandkishore and Hargobind. Nand Kishore is the father of the 
defendant Sidh Gopal. He died 30 years ago  Hargobind died 
only four years ago, and itis the share of the zemindari property 
which he enjoyed during his lifetime that is the subject-matter 
of the present suit. The plaintiff Behari Lal's case is that Har- 
gobind died separate from the others, and that he, as Hargobind’s 
brother, bas a preferential right to the property over his nephew 
Sidh Gopal The defence of Sidh Gopal is that the deceased 
Hargobind and his father (afterwards himself) were joint and 
that Behari Lal was separate. This plea was rejected by both 
the lower courts, and we are precluded by this finding of fact 
from considering it. Sidh Gopal also pleaded a family arrange- 
ment between himself and Behari Lal arrived at the time cf Har-» 
gobind's death, whereby it was agreed that they should each take 
a moiety of Hargobind's property. The trial court found in favour 
of this alleged settlement. The lower appellate court has found 
against it. The question in this appeal is whether tbe finding of 
the lower appellate court was a correct one. 


The lower appellate court Bas found that on Hargobind’s death 
Behari Lal was claiming the whole of Hargobind’s fractional share 


and Sidh Gopal was also claiming the whole of it. It found that ' 


Sidh Gopal had in law no title whatever as the evidence clearly 
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CLVIL showld that he was separate, from Hargobind. It found, however, 
me that the parties were advised by their community to settle the 
— matter, and agreed to take the property of Hargobind half and 
ae half. In pursuance of this agreement they put in an application ^ 
an to the revenue court that they should be entered jointly in the 
BEHARI revenue papers. The lower appellate court was of the opinion 
- Tae that this would have been a family settlement if there had been 
Ashworth, J. a bona fide dispute and a dona fide settlement. It held, however, 
that there was no doxa fide dispute because bona fide dispute im- 

plies a bona fide claim by each party, and Sidh Gopal could have 

no belief in the validity of his claim. It, therefore, refused to 
acknowledge the settlement as a binding family settlement, and 


decreed the suit. 


In appeal the appellant Sidh Gopal argues that the lower 
= appellate court "was wrong in considering it necessary that Sidh 
Gopal's claim should have been based on some valid ground. 
His counsel urges that it is sufficient to say that there was 
dispute between the parties and that each party was determined 
to press his claim whatever its merits. With this reasoning I am 
disposed to agree. . The learned counsel for the respondent has taken 
the following grounda upholding the decision of the lower appellate 
court His first ground is that the fact of any agreement is merely 
based on an application to the revenue court, and that application 
merely asked for the names of both parties to be entered jointly 
1nasmuch as both parties were legal representatives of the deceased 
2 There is no authority for holding that an application to a 
. revenue court cannot be good evidence ofa preceding settlement. 
The Privy Council case of Chokhey Singh v. Jote Singh () was 
merely authority for holding that a particular application in a parti- 
cular case was not sufficient prcof of any’ preceding compromise 
^ In the present case the lower appellate court has relied not only on 
the application to the revenue court for mutation, but also on the 
oral evidence and on the surrounding circumstances. I consider 
that there was material on which the lower appellate court could 
come to the finding that there had been a compromise before mutation, 
and that in second appeal it is not open to us to set aside this finding. 
A second point taken was that the evidence of a family arrangement 
« did not disclose any sufficiently precise settlement to justify effect 
being given to it Itis pointed out that the application to the 
mutation court did not specify the shares of the parties, but only 
asked for an entry that they hold jointly. This application, however, 
to the revenue court had to be read in the light of the previous 
history of the property and in the light of surrounding circum- 
stances. It could also be read in theelight of the oral evidence pro- 
duced 1n this court which was believed by the lower court. So 
read, there can be no question tbat, if there was a compromise 
at all, ıt was a compromise that the parties should hold the property 

| dn) ILL. R, a: AlL, 73. 
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of Hargobind in equal moities. The next point taken up is this. 

It is said that for a family settlement to be recognised as such there 
must be a dona fide dispute between the parties, and this is inter- 
_ preted by counsel to mean that the dispute. must arise out of a 
bona fide claim raised by each party In this case he urges that 
the court below has come to a finding that Sidh Gopal could have 

had no real belief in the validity of his claim. Consequently his 

claim was not osa fide and could not give rise to a bona fide 
dispute or to a dona fide settlement The expression “dona fide 
dispute " has been used in many decisions as requisite for a family 
settlement. In my opinion it means nothing more than that each 

party must intend to press his claim to the property. The word 

“ bona fide" indeed wil have no meaning except when one of the 
parties to the dispute 1s a trustee or qualified owner. In such a 
case, the trustee or the qualified owner cannot deferfü a transfer of 
the property, made to defeat the interest of his beneficiary or a 
person for whom he stands, by merely alleging that another member 
of the family claimed the property and that there was a dispute. In 

such a case, there is really no dispute. The expression “ dona 
fide" is not applicable to a case where each party is contending 

for an advantage to himself in his own right. Every decision relied 

upon by counsel for the contention that the dispute must be a 

bona fide dispute deals with a case where one of the parties was 

a Hindu female with qualified ownership. Nor again do I hold that 

the claim by each party to the settlement must be a claim which 

that party believes to be justified both upon facts and law Itis 

sufficient to point out that there might be an illegitimate son, who 

as such could have no title to the property and who was not likely 

to be able to produce evidence to prove his legitimacy. Supposing 

he claimed to be legitimate and threatened to litigate. If the rest 

of the family came to an arrangement with him, it could not be 

said that this failed to be a family arrangement In other words 

I would construe a osa fide claim merely as a claim which the 

person making it intended to press by litigation or’ otherwise. The 

only requisite required to make valid a family arrangement is that it 

should be “a transaction between members of the same family 

which is for the benefit of the family generally, as, for example, 

one which tends to the pregervation of the family property, to the 

peace or security of the family and the Woiding of family dispute” 
and litigation, or to the saving of the honour of the family’’ (see 

the definition of “ family arrangement” in Halsbury’s Laws of 

England, Volume 14, page 540) In this tase it is clear that the 

community considered that the uncle and nephew should not fight 

over the matter. There can bẹ no doubt that this arrangement was 

accepted by Behari Lal for the purpose of avoiding litigation and 

he cannot be permitted to go back on the arrangement. 


For the above reasons, I hold that the lower court was wrong in 
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finding that this settlement was not valid as a family settlement and 
prefer the reasoning of the trial court. I would allow this appeal, 
and restore the decree of the trial court. 


MUKERJI, J.—I agree with my learned brother that the decree of 
the lower court should be set aside and the decree of the court of first 
instance dismissing the respondent’s suit should be restored. 


The facts found are very simple. A person died leaving a 
brother and a nephew. If the deceased person was separate from 
his relations, the brother would succeed and not the nephew If the 
nephew and the deceased were joint, the brother would be excluded. 
There was a claim for the decezsed's property both by the brother 
and the nephew. The castemen decided that in order to avoid 
litigation the parties should divide the property equally amongst 
themselves. Accordingly an application was put before the revenue 
court atating that'the.names of the claimants should be put down 
as the heirs of the deceased person. This entry continued for four 
yeais. On foot of this entry the plaintiff, the brother of the deceased 
person, brought two suits for recovery of profits against the defend- 
ant It is clear then that there was a dispute between two male 
persons about the heirship of the deceased person. That dispute 
was settled at the instance of castemen in a particular way. The 
settlement arrived at was given effect to at the instance of the 
claimants in the revenue papers, and the plaintiff in this case brought 
suita for profits in,pursuance of that agreement. The question then 
is whetherafter all this has happened, the settlement of dispute is 
to be set aside merely on the ground that there was no “ona fide 
claim" on the part of defendant, and the settlement of the dispute 
was of no consequence. Iam not prepared .to say that any such 
contention should prevail. 


Cases after cases have been quoted before us. It is enough to 
say that each case was decided on its own'peculiar facts; Where 
parties are swf færis and understand their own interest, where each 
party is prepared to press his cleim and where these parties, in order 
to avoid a litigation, come to an arrangement, I fail to see why that 
arrangement should not hold gocd. t isa contract which has been 
entered into for consideration and it should be binding on the parties. 
For these short reasons I would hold cing the plaintiff's suit was 

«ightly dismissed. r 


BY THE COURT.—The appeal is allowed with costs, the decree 


of the court below is set aside and the decree of the court of first ` 


instance restored with costs throughout. 
Appeal allowed. 
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MOHAMMAD SHER KHAN AND OTHERS (Defendanis) 
= "persis 
BHARAT INDU AND OTHERS (Plaintiffs) * 


` Co-owners—Abadi land, wnpartitiened — Rights and ‘status of co-owners— 
Sole possession by some co-oteners—Consiruction of buslding on site and 
transfer to stranger—Suit for demolition and [ot possession by other 
co-owners. 

Custom, acquisition of absolute title by co-owner by reason of separate 
possession—Custom bad and inconsistent with status of co-ovonership. 

If co-owners of the adadi under some arrangement remain in 
separate possession of a certain site, this does not give the other 
co-owners a right to sue. But if the co-owners in possession 
construct a building on the site, the other co-owners. nfay sue for 
demolition of the building and for joint possession provided that 
they do so within a reasonable time. 

The right of co-owners to sole possession is a right which 
continues only so long as they possess themselves and sucha 
right is consistent with the other co-sharer’s title. If, however, 
the co-sharers transfer to a stranger, the co-owners have aright to 
sue for a declaration that the transfer is invalid against them 
and also for joint possession with the transferrors and ejectment 
of the transferee; and the trapsferrors can no “et plead a right 
to separate possession. 

A custom whereby a co-owner can by reason of mere separate 
possession claim an absolute title is a custom which would be 
inconsistent with the very status of co-ownership and as such 
cannot be recognized. 


SECOND APPEAL from a decree of BABU S MAITRA, Additional 
Subordinate Judge of Farrukhabad at Fatebgarh, reversing a decree 
of Maurvi M. O KARNEY, Munsif of Farrukhabad. 

Peary Lal Banerji, for the appellants. 

Kailas Nath Katju, for the respondents 

The judgment of the Court was delivered by ` z 

ASHWORTH, J.—This second appeal arises out of a suit brought 
by the plaintiff- -respondeni$. They sued for possession ofa certai 
site in the abadi. The abadi is the unpartitioned property of the 
plaintiffs and defendants 1 to 3 Some years ago, defendants 1 to 3, 
who along with one Afzal-un-nissa Begum* were at the time in sole 
. possession and occupation of of the land, built two shops on it. The 
plaintiffs brought a suit for recovery of joint possession on the 
ground that the building by their co-owners was unlawful. Their suit 
was dismissed by the trial court. On appeal, however, they obtained 
a decree against defendants I, 2 and 3, but failed to join as 
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1937 “never succeeded in executing the decree. 


MOHAMMAD In the present suit their failure to execute that decree was pleaded 
SHER KHAN as somehow barring the plaintiffs from bringing the present suit. 
BHipat ‘Tbe trial court allowed this objection. ‘The lower appellate court 
INpu  . bas rejected it and given the plaintiffs a decree for joint possession. 
= , The present suit is based on the fact that the defendants 1 to 3 have 
Ashweith, J. transferred the site along with the buildings -to defendant No. 4, a 
EC stranger. Their plea is that the sale to a stranger haa consttuted a 
EE new cause of action. 


CIVIL c respondent A fzal-rini -nisa egies The eonsequencerg was that "they 


The law on this subject does not appear to us open to doubt. | 
If co-owners of the abadi under some arrangement remain in separate 
possession of a certain site, this does not give the ‘other co-owners 
aright to sue. ut if the coowners in possession construct ‘a 
- building on the site, the other co-owners may sue for demolition of 
the building and for joint possession, provided that they do so within 
x a reasonable time. In this case it must be held that the -defendants ` 
1t03 were entitled to occupy tne site and tbe buildings in sole 
" possession. The plaintiffs had failed in the previous litigation to 
get a decree against Afzalun-nisa Begum, and as her right could 
-not be separated from that of defendants 1 to 3, this in effect meant ` 
that the plaintiffs had failed to disturb the sole possession of the 
defendants r to 3 of the site and of the buildings. That litigation, 
however, merely affirmed in thedefendants a right to retain possession, 
It-gave them no right to transfer possession to a stranger. The right 
of co-owners to sole possession is a right which continues only so 
long as they possess themselves and such a right is consistent with 
the other co-sbarers' title. If, however, the co sharers transfer to a 
E stranger, this amounts to a denial of the title of their co-owners and 
- . . js inconsistent with that title. Such a transfer gives the co-owners 
a right to sue fora declaration that the transfer is invalid against 
them. It also gives them a right to sue for joint possession with the 
transferrors and ejectment of the transferee; for the transferee gets 
no title to possession by the transfer Again the transferrors by 
reason of the transfer and delivery of possession to the transferee 
must be deemed to have left the plot vacant. The có-owners there- 
upon acquire a right to joint possession and the transferrors can no 
Wonger plead a right to separate posséssidh in contravention of which 
right they have themselves acted E 


A plea of custom was set up by the defendants. We agree with 

the lower appellate court* that a custom whereby a co-owner can by 

- reason of mere separate possession claim an absolute title 18 a custom 

` which would be inconsistent with the very status of £0 ownership 
. and as such cannot be recognised + 

For the foregoing reasons we consider that the decision of the 

lower appellate court was correct and dismiss.this appeal with costs. 


> , Appeal dismissed 


t 


à : EU "(ij 4 M . NN dh & E 

ve Dies CET Z p "ws vo 
vOL. xxv] HIGH COURT. Ee ese 
"e r E eee C x i 

ai. rm pr 


THE EQUITABLE TRUST Co. AND OTHERS `(Plaintiffs) 


. VETSUS ` 
HAFIZ MOHAMMAD HALIM ‘AND CO., AND OTHERS 


(Defendants) .* 
Civil Procedure Code (Act V of 1908), Order x, rule 10, and Order 6, 


rule 17—Application under, for substitution. and consequential amend- 
ments—Absolute assignment of interest before institution of — suu— 
Order 22, rule 10, snapplicabslity of—Order refusing application, 
not appealadle. 


Plaintiffs (a firm in America) entered into partnership with 
defendants (an Indian firm) for the purchase and sale of hides, 
it being agréed that the parties would sbare' profits dnd bear 
losses in equal moities. In 1920 the market for hidts having 
seriously declined resulting in heavy losses, the plaintiffs sued 
the defendants, in the Subordinate Judge’s Court at Cawnpore, in 
January, 1923, for recovery of-a very large amount. A few days 
earlier plaintiffs had executed a document in America making 
an absolute assignment of their right, title and interest against 
the defendant-firm to certain American Banks who had loaned 
money to the plaintiff. The legal advisers of the assignees in 
India, however, made no application to the Court for being 
brought upon the record In the’ course qf evidence, it was 
found that the deed of assignment was followed by another 
document between the plaintiffs and their numerous creditors, 
confirming the earlierdeed. In November, 1926 the Banks applied 
to the Court, under Order 1, rule ro and Order 6, rule 17 of the 
Civil Procedure Code, for () being impleaded as plaintiff in, 
the suit in addition to or ın substitution of the original plaintiff, 
(2) consequential amendments in plaint and (3) dissolution. of 
partnership. "The Lower Court having rejected the application, - 
the applicants preferred à F. A. F. O. and also an application 
for revision to the High Court. Æeld, that the facts of this 
case did not attract the operation of Order 22, rule ro of the 
Civil Procedure Code and therefore the Subordinate Judge’s 
order was not open to either appeal or revision. There was no 
- . assignment, cteation or devolution of interest in favour of the 

appellants during the ¿pendency of the present suit. 
Sir Manindra Chandra Nana: v. Ram Lal, 49 I. A, aao & 
226, referredio, ` 


First APPEAL from an order of BABY RAJA RAM, First Sub- 
ordinate Judge of Cawnpore 

Sir Tej Bahadur Saprs, Ambika Prasad and B. B. Chandra, 
for the applicants. t 

B. E. O'Conor, Kailas Nath Katju and Shambhu Nath 
Seth, for the opposite parties. 

* F. A. F. O. No. 53 of 1927. 
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The following judgments were delivered :— 
SEN, J.—This appeal and the connected Civil Revision arise 
out of the same proceeding. 


The Deccan Trading Co. incorporated in America, New York, 
entered into a partnership with the defendant firm for the pur- 
chase and sale of hides and skins, and the agreement was that the 
parties were to share the profits and bear the loss in equal moities 
Originaly the terms of this partnership were not reduced to 
writing. Skins and hides used to be purchased by the defendants 
in India and shipped to America, and the plaimtiffs used to sell 
the same, and, after sale, the profits and losses used to be received 
or borne by the parties in equal shares. Some time in 1920 the 
defendants approached the plaintifs for certain monetary accom- 
modations on the security of the goods shipped. The plaintiffs 
in their tyrn applied for loans to. these banks, The National Bank 
of South Africa, New York, The Philadelphia National Bank of 
Philadelphia, and the Equitable Trust Co of New York These 
banks agreed to lend money but they desired that a written 
contract of partnership be prepared between the plaintiffs and the 
defendants clearly defining the terms of their respective rights 
and liabilities. In consequence of this,a deed of partnership was 
executed on the r4th of September, 1920, the material terms of 
which have been reproduced in paragraph 7 of the petition, dated 
the 8th of November, 1926. A second agreement was entered 
into between the same parties on the 18th of February, 1921, 
whereby the terms of thé earlier document were confirmed. Un- 
fortunately for the parties- from February, 1920 onwards the mar- 
ket for hides in America seriously declined, which resulted in 
very heavy losses. Thereupon the Deccan Trading Co. instituted 
the present suit in the Court of the Subordinate Judge of Cawnpore, 


onthe 16th of January, 1923, for recovery of Rs 6,68,215 and 
‘annas 14 The suit was contested on the ground that no money 


was due to the plaintiffs, that the plaintiff Company had gone 
into voluntary liquidation in 1920, and a syndicate of creditors was 
formed in February, 1921, to ' oversee the liquidation', and that the 
suit was misconceived as the plaintiffs ought to have sued for dis- 
solution of partnership and account. 

*. It has been brought out in evidence tb&t just a few days before 
the institution of the present suit the plaintiffs, on the 8th of 
December, 1922, executed an agreement in favour of three banks 
whose names are material for the purposes of this appeal These 
banks are The National Bank of South Africa, the Equitable Trust 
Co. of New York and The Philadelphia National Bank of Philadel- 
phia. This document purports to assign the chose in action owned 
by the plaintiff company against the defendants to the three banks 
aforesaid. The instrument is couched in such clear, simple and 
forceable language as one ought to expect in a commercial docu- 


` 
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ment. There is no ambiguity, no equivocation of terms. The 

operative part of the document is in. simple language, characterised 

by clarity and precision of expressions The operative part of the 
document may be usefully quoted. ' i 

"Now therefore in consideration of the sum of one dollar and 

other good and valuable considerations, the receipt whereof is 
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hereby acknowledged, the undersigned hereby sells, transfers MOHAMMAL 


and sets over unto the National Bank of South Africa Ltd., 
Bombay, for its own account, in conjunction with the Equitable 
Trust Company of New York! New Yoik, and the Philadelphia 
National Bank, Philadelphia, all of its right, title and interest, in 
and to several demands in favou: of the undersigned and against 

‘ said Hafiz Mohammad Halim, arising under the agreements 
aforesaid in the following transactions”. 


It is difficult to believe that any English spÉaking people in 
England and America or in this country, even by diligent appli- 
cation, would find any equivocation or ambiguity in this document 
or discover a single word which might lend itself to two constructions. 
The entire document has been read out to us and elaborately com- 
mented upon. We find it impossible to construe this document 
to anything less than an absolute assignment of the right, title and 
interest of the Deccan l'rading Company against the Halim Brothers 
to the three banks referred to above. 


This being the nature and scope of this document, it may serious- 
ly affect the rights of the plaintiffs to maintain the present suit. 
As pointed out above, the deed of assignment was executed on the 
Rth ‘of December, 1922. The suit was lodged on the 16th of Janu- 
ary, 1923. The plaintiffs realised that the suit involved a very 
large stake, and they sent out to this country one of their Directors, 
Mr. Rappenhagen, to look after the filing of the plaint and the subse- 
quent proceedings. It is not impossible to conceive that Mr. Rappen- 


hagen may not have known about the document, dated the 8th of * 


December, 1922, on the day when the suit was -'Instituted, although 
we have the statement of Mr. Dewhurst that Mr Rappenhagen 
did not leave America till after the execution of this document. 
The National Bank of South Africa has a branch at Bombay It 
is proved from the statement of Mr. Dewhurst, who was examined 
in America on commission ag a representative of the said Bank, that 
on the 8th of December, 1922, a copy of this deed of assignment 
was transmitted from America to Bombay, and this ought to have 
been in the hands of the Bombay firm some time about the institution 
, Of the present suit. A copy of this document was posted the very 
‘day it was executed, because its importance was fully appreciated 
and realised, but we do not know whether the document was ever 
brought to the notice either of Mr. Rappenhagen or of the plaintiffs’ 
solicitors or counsels in Bombay. If it was brought to their notice 
its material value was not sufficiently appreciated for some cause 
or another, by indifference, oversight, mistake,or negligence. The 
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plaintiff was party to the document but no step was taken by him 
(the plaintiff) to bring the document to the notice of the Court. 
Likewise the assignees made no application to the Court for being 
brought upon the record, and far the consequefitial amendment of 
the plaint. Issues were framed on the gth of April, 1923 and a 
large quantity of oral evidence was put in. Some of the witnesses 
were examined in America on commission whose evidence began 
on the 29th of March, 1926. It was in the course of this evidence 
that it was brought out that the document, dated the 8th of December, 
1922, was followed by another document between the plaintiff and 
his numerous creditors, including the three sets of appellants in 
the present appeal. This document is only a confirmation of the 
earlier deed of assignment, dated the 8th of December, 1922, as 
would be abundantly clear by reference to paragraph 12 of the 
said document “It secures to the assignees and their successors 
and assigns full power and authority to ask, demand, collect, receive, 
compound and give acquittence for all sums of money now due or 
hereafter to become due by reason of the said Halim claim. This 
document does not by itself create or transfer any interest in the 
chose in action. Mr. Aldrige, an Amevican jurist, who was examin- 
ed by the plaintiffs to prove that the earlier deed was not, according 
to the law of the United States, a deed of assignment but created 
a mere charge or security, and that the later deed was the only 
effective deed of transfer, has not succeeded in establishing these 
postulates. We regret to note that a straight question put to this 
Witness does not always elicit from him a straight answer. His 
recollection is not always to be depended upon. Not infrequently 
he takes shelter under generalities. Under the American law or 
by trade usage of that great country the document, dated the 8th of 
December, 1922, is not proved to be anything short of a complete 
and absolute deed of assignment 

It may not be out of place here to notice that the dates of the 
accrual of cause of action for the plaintiffs’ suit have been put 
severally in the year 1920, or the 2nd of January, 1921, 14th of 
September, 1920, and the 18th of February, 1921. Any claim lodged 
after the 18th February, 1921 vill therefore be time barred. 


On the 8th of November, 1926, an application was made to the 


«earned Subordinate Judge of Cawnpore*by the Equitable Trust Co. 


of New York, Gerard National Bank and the Barclays Bank (Domi- 
nion Colonial and Overseas). It purports to be under Order r, 
rule 10 and Order 6, rule 17 of the Code of Civil Procedure. The 
prayers contained in the petition are: (1) that the applicants be 
impleaded as plaintiffs in the suit either in addition to or in substi- 
tution of the original plaintiffs, nhmely, the Deccan Trading Co., 
(2) that consequential amendments be made in a number of para- 
graphs and (3) that in the relief claimed a further relief for dissolution 
of partnership and accounts be added. It is said in this application 
that the Deccan Trading Co. incorporated in New York sued in 
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January, 1923, without joining as plaintiffs the Equitable Trust Co., 
New York, the National Bank of South Africa Limited, and the 
Philadelphia National Bank of Philadelphia, in whose favour a deed 
of assignment had been executed by the Deccan Trading Co. of 
New York in 1922, because the said deed of assignment was neither 
acted upon nor was it in strict conformity with the laws of America, 
and it was doubtful whether the Banks could be made parties on 
that deed, and to remedy this defect a complete “ distribution 
agreement" was executed on the 25th of June, 1925, whereby the 
deed of assignment was put on sounder basis and illegal anomalies 
removed Under this latter deed the Gerard National Bank became 
- successors to the Philadelphia National Bank, and Barclays Bank 
(Dominion, Colonial and Overseas) became successors to the 
National Bank of South Africa, and these two bodies jointly with the 
Equitable Trust Co., prayed to be impleaded as plaintiffs. 


The defendants contested the application on the ground'that the 
deed, dated the 8th of December, 1922, was a complete assignment 
by the plaintiffs of their right to sue ın favour of the Equitable 
Trust Co. and the two other Banks, that the deed, dated the 25th of 
- June, 1925 was only in confirmation of what was done by the deed 
of prior date and did not amount to a devolution or transfer of the 
plaintiffs’ interest in favour of the appellants during the pendency 
of the suit, and that the applicants should not be made parties 
after the period of limitation on the original cause of action had 
expired. : 

While arguments were in progress in the Court below a further 
application was made to the Subordinate Judge under Order 
22, rule 10 of the Code of Civil Procedüre on the 22nd of Decem- 
ber, 1926. The Subordinate Judge disallowed the application He 
accepted the defendants’ contentions in their entirety He held 
that the document, dated the 8th of December, 1922, was a deed 
of absolute assignment, that no new rights and liabilities were 
created by the deed, dated the 25th of June, 1925, that it was not 
proved by the law of the United States that the document of the 
8th of December, 1922 created only a charge, or at the most a 
security, that the deed, dated the 25th of June, 1925, recognised the 
legal effect of the earlier deed as a deed of absolute transfer and that 
the suit had not been instituted through a dona fide mistake’ on P 
part of the plaintiff within the purview of Order 22, rule 10 of tfie 
Code of Civil Procedure. He also held that no amendment of 
pleadings was necessary for the purpose,of determining the real 
questions of controversy between the parties. He accordingly 
dismissed the application. 

Not being certain whether the order of the Subordinate Judge 
was open to appeal, or to revision, the applicants have come up here 
with a first appeal from order and also an application for revision. 
It has been contended before us by the respondent that the order of 
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the Subordinate Judge is not open to either appeal or revision. IL 
has been conceded by Sir Tej Bahadur Sapru, who has put his case 
for his client with the utmost fairness, that so far as the application 
purports t» be under Order 1, rule 10, or Order 6 rule 17, the order 
of the Subordinate Judge was not open to appeal, as the case. did 
not fall under any of the clauses provided for in Order 43 of the Code 
of Civil Procedure; bit he argued that though.the original application 
was made under Order i, rule 10, ıt was supplemented by the 
application, dated the 22nd of December, 1926, which was made 
under Order 22, rule 10, and as this petition had been disallowed by 
the Subordinate Judge the case fell under Order 43, (clause b), and 
was consequently appealable. We are not: prepared to accept this 
contention. The original application was made under Order 1, rule 10 


- and incidently Order 6, rule 17 was also relied upon. The petition 


dated the 22nd of December, 1936 was very vaguely worded and no 
leave of she Court was specifically asked for, and the making of that 
application was clearly an after-thought. There was no assignment, 
creation or devolution of interest in favour of the appellants during 
the pendency of the present suit. Had there been any such assign- 
ment it could have been argued, in view of the pronouncement of . 
their Lordships of the Privy Council in re Sir Manindra Chandra 
Nandi v. Ram Lal), that the transferees, if they could not be 
added as parties, could at least be substituted in the place of the 
original plaintiff. We hold that the facts of this case do not attract 
the operation of Order 22, rule 10 of the Code of Civil Procedure, 
and the order. is not appealable. We, therefore, sustain the preli- 
minary objection and dismiss this appeal with costs. 


MEARS, C. J.—I am in full agreement with everything that 
Mr. Justice Sen has said but I wish to say a few words with reference 
to a document tendered to us by Sir Tej Bahadur Sapru during the 
hearing. He put before us the affidavit of Mr. Samuel Yelloly, a 
gentleman who is a Solicitor in the firm of Messrs. Crawford 
Bailey and Co of Bombay. The main purport of that affidavit was 
to exhibit a letter from Mr. Rappenhagen. Mr. Rappenhagen in that - 
letter of the oth of May, addressed to the firm of Murray, Aldrige 
and Roberts, Councillors of Law, New York, asserted positively that 
at the time the suit was started they did not know of the assignment. 

e perthitted Sir Tej Bahadur Sapru to discuss the case from that 

int of view, having every desire, if we could, to assist the assignees, 
but the introduction of that letter creates a difficulty, because if that - 
was the position on the 16th of January, 1923, when the action was 
started, it to a large extent cuts the ground from beneath the 
application of the 8th of November, 1926, which sets up the affirma- 
tive case that the parties considered the effect of the assignment, 
and having so considered came to the conclusion that it was a docu- 
ment which was dubious in law, and for that reason the Deccan 


(1) 49 I. À.. 220 at 326. 
De 
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Trading Co. were designedly and intentionally named as the only 


plaintiff. -I am of opinion that the letter of Mr. Rappenbagen . 


represents the real fact, and that on the :r6th of January, 1923, 
although there was a letter addressed to the Bank of South Africa 
at Bombay, informing them of the assignment, there is no evidence 
to show that that letter was ever passed on to the firm of Crawford 
Bailey and Co, Solicitors, Bombay, nor to the lawyers in Cawnpore, 
nor to Mr. Rappenhagen. The point, therefore; which I wish to 
emphasise is that, if an application had been made to the Court at 
Cawnpore in the early part of 1923, or even very much later, setting 
out the circumstances under which the assignment -of the 8th of 
December, 1922 had been made in America, and showing that the 
knowledge of that assignmeht had only recently come to the 
legal advisers of the assignees in India, in rhy opinion an appli- 
cation based on facts of that character, which „ın *my belief were 
the facts in the case, would bave succeeded The banks how- 
ever in their application of the 8th of November, 1926 took, as I 
have pointed out, their stand on a totally different ground, asserting 
knowledge of the assignment at the date of the, commencement of 
the action but putting upon that assignment an interpretation which 
cannot be accepted as a real opinion held by them at the time. These 
applications both as regards the appeal or revision, must stand or 
fall on the ground taken in the original application before the Court 
on which argument proceeded. For the reasons given by Mr. 
Justice Sen I ara entirely in agreement with him and these appeals 
must be dismissed. 

By THE COURT.—The order of the Court is that the appeal is 
dismissed with costs. 

Appeal dismissed. 
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10imder of mecessary party—Order refusing substitution and consequential 
asuendments— Case decided! meaning of the expression. 

The Court below refused an applicationgor substitution of certain 
necessary parties tothe suit, whose right tosue had alieady become 
time-baned, and [or certain consequential amendments in the 
plaint keld, in an applicatian in revision from that order, that no 
revision lay under section 115 of. the Code of Civil Procedwe 
from a mere interlocutory order which did not amount to a "case 
decided” within the meaning of that section. 
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Buddhu Lai v. Mews Ram, I. L. R., 43 All., 564 and Balkrishna 
v. Vasudeva Asyar, 44 1. A., 261, referred to. 
It is not desirable to add or substitute as parties io an action 
persons whose right to sue has already become time-barred. Xali 
Das Kewal Das v. Nathu Bhagwan, I. L. R., 7 Bom., 217, Stshan 
Patter v. Veera Raghavan Patter,Y. L.. R.,3a Mad., 284 and Fatma- 
bat v. Pirbhai Virgi, I. L. R., a1 Bom., 580, followed. 
CiviL. REVISION from an order of BABU Raja RAM, First 
Subordinate Judge of Cawnpore. 


Sir Tej Bahadur Sapru, Ambika Prasad and B. B. Chandra, 
for the applicants. 


B. E. O' Conor, Kailas Nath Kaiju and Shambhu Nath Seth, for 
the opposite party. 

The judgment of the Court was delivered by 

SEN, J.— The facts giving rise to the present application have 
been stated in First Appeal From Order No. 53 of 1927, just 
disposed of by us, and do not require any further recapitulation. ` 

A preliminary objection has been taken by the opposite party 
that the application for revision is not competent It has been 
argued that the order in question is an interlocutory order, and 
that no “case” has been "decided" within the meaning of section 
115 of the Code of Civil Procedure, and, in consequence, no applica- 
tion for revisionlies to this Ceurt. In answer to this contention 
it has been argued that the applicants were necessary parties to the 
action, and the court has committed material irregularity in the 
exercise of its jurisdiction by disallowing the petition, and thereby 
excluding a party whose presence was necessary in the action, and 
withoüt whose presence the action could not be satisfactorily decided 

Reliance has been placed in Umed Mai v. Chand Mai). In 
this case the mortgagee decree-holder claimed possession of a certain 
plot of land by right of purchase under his mortgage decree. - The 
suit wus directed againat a third party, who happened to be in posses- 


sion. He contended tbat the property belonged to the mortgagor 


and had not passed to the mortgagee under hia auction-purchhse 
and that the suit was bad by reason of non-joinder of the mortgagor. 
The first two courts decreed the plaintiff’s claim but the Chief 
Commissioner of Ajmer and Merwara on revision dismissed the 
suit on two grounds,- firstly, on a proper construction of certain 
materia] documents which did not prove that the land belonged to 
the plaintiff, and, seconylly, the court below had acted with. material 
irregularity in the exercise of- jurisdiction in trying the suit behind 
the back of the mortgagor. Their Lordships of the Privy Council 
affirmed the decision of the Chief Commissioner, but in doing 80 
they, did not lay down any broad proposition of law for the 
guidance of Indian Courts. They affirm the judgment of the Chief 
(1) [1927] 35 A. L. J. R., 61. 


- 
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Commissioner in view of the circum stances of the case. The CIVIL 
case was not remanded by the Privy Council for further trial 1937 
after impleading the mortgagor in exercise of any powers under — 
Order 1, rule 10 (Clause 2) of the Code of Civil Procedure, and a THE 
as a matter of fact no application was made in this case for amend- TRUET eo 
ment of the claim by addition of parties, or substitution of other v. 
persons in place of the plaintiff even after the period of limitation ponai ip 
on the original cause of action expired. In view of these facts ^ rix 
the case does not appear to be of any great assistahce to us. It AND CO. 
is not desirable to add or substitute as parties to an action persons Sen, J. 
whose right to sue has already become time-barred. See Kali Das 
“ Kevaldas v Nathu Bhagwan('), Siskan Patter v. Veera Raghavan 
Patter (*), Fatmabai v. Pirbhai Viryt(?). 
The word ‘case’ in section 115 is more comprepensive than the 
word ‘suit?’ But the word ‘case’ has not «been defined by the 
Code. A mere ‘interlocutory’ order has not been held by thé majority 
of this Court to amount to a “case decided” within the meaning of 
Section 115 of the Code of Civil Procedure. See Buddhu Lal v. 
Mewa Ram(*). The same view was taken bya full Bench of the 
Lahore High Court in Lal Chand v. Behari Lal(’). It is the 
settled law that a finding on an issue or part of an issue not going 
to the root of the case cannot be revised by the High Court under 
Section 115 of the Code of Civil Procedure. In the case of Bal- 
krishna Udayar v. Vasudeva Atyar(°) their «Lordships of the 
Privy Council are reported to have said : 
* “It will be observed that the Section 115 applies to jurisdiction 
alone, the irregular exercise or non-exercise of it, or the illegal 
assumption of it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction is not in- 
volved”. 
We hold that there was no wrong assumption or irregular 
exercise of jurisdiction by the court below in dealing with the applica- 
tion, dated the 8th of November, 1926. 
The result is that we sustain the preliminary objection and dis- 
miss this application with costs. 


a 


d 


Application dismissed. 


. L. R., 7 Bom., 217. 

. L. R., 32 Mad., 384. P 
. R., 21 Bom., 580. 

L R., 43 All., 564. 

L. R., 5 Lah., 588. 
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CRIMINAL —- BISHEN DATT alas KALLU AND ANOTHER 

l ne versus . 

Kor KING-EMPEROR.* P 
` WarsH,J. Criminal Procedure Code (Act V of 1898 as amended in 1023), section TÓg— s 


KENDALL, Statement made by winess under— When cannot be used as substantive 
. evidence against accused in Sessions Conrt—Section 288, inapplicabilily 
of—Admissibility of, under Endenee Act (I of 1872), sections 145 and 
155. 
: .Previous statement of a witness recorded under section 164 of^ 
- the Criminal Procedure Code is admissible only for the. purpose of 
impeaching the credit of the witness under sections 145 and 155 
of the Evidence Act and cannot be used as-substantive evidence 
agsinst the accused, or for any other purpose. 
Section 288 of the Criminal Procedure Code does not any 
.to such statements. That section enacts a special provision for 
the admission against’ the accused at a sessions trial of a 
statement made by a witness in the court of the committing 
Magistrate after the accused has had a proper opporiunity of 
~  crossexamination. JZeman;: Comasjee v. The Chief Judge and the 
Judges of the Chief Court of Lower Burma, 34 In. App. 55, 
Emperor v. Charath Choyi Kutti, I. L. R., 26 Mad., 191, referred 
de , : : 
Putin v. K.-E., 17 O. C. 363, followed. 
CRIMINAL APPEAL from an order of BABU PIARE LAL, 
Additional Sessions Judge of Kumaun. 
Kumuda Prasad and M. N. Ratna, for the appellants. 
Uma Shankar Bajpai (Government Advocate), for the Crown. 
The judgment of the Court was delivered by 
Walsh, J. WALSH, J.—In this case, which is an appeal by two men who have 
been condemned to death under section 302, Indian Penal Code, a 
serious question arises as to the admissibility, for the purpose of 
proving facts against the accused, of certain statements, which were 
undoubtedly admissible for the purpose of impeaching the credit of 
some of the witneases who were called. The matter is of importance 
wand not free from difficulty, and there ‘appears to be no decisive 
authority in this High Court. It is absolutely necessary for us 
to decide the point a3 a point of law, because if, as is the case, we 
are of opinion that thesestatements ought not to be used as evidence , 
of the facta contained in them against the accused, we shall have to 
decide the appeal upon the other evidence in the case, the learned 
Sessions Judge having taken these statements into account in 
- . deciding to convict the appellants. 


exorto . The matter arises in this way. A witness was called at — € 
Ka f *Cr. App. No. 445 of 1927. 
. . E 


e 
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by the prosecution for the purpose of proving a particular fact 
against one of the accused, which could be used to corroborate a 
confession of his co-accused. The witness said that he knew nothing 
about it at all. He was then asked if he had not made a statement 
under section 164, Criminal Procedure Code. He undoubtedly had. 
Before the case was initiated in the court of the Magistrate, who 
committed it for trial, the witness had been put on oath before a 
Magistrate and had made a statement of what he alleged to be his 
knowledge of the relevant facts, containing certain definite allegations 
against the accused. He admitted at sessions having made the 
statement—indeed he could hardly do otherwise—as it was made on 
oath and taken down in writing. He then alleged that it was false 
and that he had' been tutored to make it by the police. 


The question is whether these previous statements, and the 
evidence wbich Hey contain against the accused, can be usq against 
the accused. 

The two REN sections appear to be sections 145 and 155 of 
the Evidence Act Section 145 permits a witness to be cross- 
examined as to a previous statement made by him which has been 
reduced to writing, and to be contradicted by such writing which can 
be proved for the purpose of contradicting him. Section 155 enables 
his credit to be impeached in a manner therein provided “by proof— 
(to quote sub-section 3)—of former statements inconsistent with any 
part of his evidence which is liable to be contradicted”. It follows 
therefore that in this case the statement made under section 164, 
Criminal Procedure Code, was properly admitted and did in fact 
impeach the credit of the witness. The question is whether its 
legitimate use can be carried beyond that stage. If itis to be used 
88 the learned Sessions Judge has used it, then it is adding 
something to what the witness has not said at sessions, and it is 
not merely impeaching his testimony, but supplementing it. We are 
of opinion that the sections do not justify this procedure. It is 
necessary to refer to only three authorities. In the case of 
Bomanjee Cowasjee v. Tha Chief Judge and the Judges of 
the Chief Court of Lower Burma(') a Barrister was charged 
with improper conduct ,as a prosecuting counsel. One of the 
charges was that he had suggested bribery to somebody connect- 
ed with the case. The prosecutor denied that the barrister hady 
advised him to bribe. The prosecutor was cross-examined as to 
whether he had not said to another advocate engaged in the case 
that the advocate accused had suggested bribery to him. The 
prosecutor denied it. The barrister was then called to prove that 
the witness had made a statement to him of that fact. The Privy 
Council held that that evidence by the barrister was insufficient to 
prove the facts which had been found by the courts below, and 
could not avail to contradict the prosecutor's sworn denial. In other 
words, they held that even though the court believed the barrister 


(1) 34 Ind. App., 55. ° 
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and did not believe the prosecutor, there would still be no evidence 
by the prosecutor that the accused had advised him ‘to bribe. That 
case ig not on all fours with the present case, because in that case 
that witness, whose credit was-impeached, had never given affirma- 
tive evidence of the fact which was sought to be proved. The 
affirmative evidence came from the mouth of the witness who was 
called to contradict him. In this case the witness admits having 
made the statement on oath, and therefore this case is strongey, and 
the decision of the Privy Counci is not decisive and, if it stood alone, 
we might consider that the distinction entitled us to depart from the 
tule there laid down. Buta single Judge in the case of Emperor v. 
Charath Choyt Kutti(*) has held generally that previous state- 
ments used under section 155, sub-section 3, for discrediting the 
evidence of a witness, cannot be used as substantive evidence against 
the accused. In thatcase they tad been rejected at sessions, and 


-the High Court upheld that rejection on appeal by Government. 


We adopt and follow the very clear and reasoned decision upon the 
point by our brother Lindsay, when sitting as Judicial Commissioner 
of Oudh, in the case of Puit v. King-Emperor(?). With reference 
‘to similar statements taken under section 164, he says: 
"they were, it is true, admissible under the provisions of sections . 
145 and 155 of the Indian Evidence Act for the purpose of 
contradicting the statements níade by these witnesses, in court, 
but they were not admissible for any other putpose. They were 
statements which were made behind the back of the accused, and 
which he had no opportunity of cross-examining. They were not 
statements to which the provisions of section 288, Criminal Pro- 
cedure Code applied. ‘That section enacts a special provision 
for the admission against the accused at a sessions trial of a 
statement made by a witness in the court of the Committing 
Magistrate after the accused has had a proper opportunity for 
cross-examination.”’ 
We agree with these observations and with that decision, and we 
hold that the Sessions Judge ought not to have relied upon this 
statement as evidence against the accused, and the appeal must be 
decided upon the balance of the evidence. 
(1) I. L. R., 26 Mad., 19r. (2) 17 O. C., 363. 
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SHEQ NARAIN (Plaintif) 
VETSHS 


EAST INDIAN RAILWAY (Defendant). * 

Railways Act (IX of 1890), seciion 76—Risk-note form B—Loss due to 
wilful negligence—Burden of proof—Contract Act (IX of 1872), see- 
"lions 151, ue and 160, 

XS. A. No. 1337 of 19325 


VOL, XXV] ; HIGH COURT 997 


'The burden of proving that a railway company took sufficient 
precautions against loss or theít of a consignment which is not 
delivered complete or in proper condition is on the railway com- 
pany under sections 160, 151 and 152 of the Contract Act and 
76 of the Indian Railways Act. This burden is not shifted by 
the fact of the consignor signing risk-note B which only limits 
the responsibility of the railway and does not affect the burden 
of proof. Consequently if the facts disclosed leave it possible 
for the loss or theft to have been due to wilful neglect, the rail- 
way will be held liable for the loss. 

East Indian Ry. Co. v. Nathmal Behar: Lal, 1. L. R., 39 Al, 
418 and E. 7. Ry. Co. v. Sr1 Ram Mahadeo, ax A. T. j. R., 896, 
dissented from. H. G. Smith Ltd, and Great Western Railway 
Co., [1922], L. R., 1 A. C., 178, distinguished. 

SECOND APPEAL from a decree of MAULVI MOHAMMAD SAID 
UDDIN, Second Additional Subordinate Judge of Allahabad, mo- 
difying & decree of MauLvi MOHAMMAD TaQi KHAN, Munsif 


(West). 
Damodar Das, for the appellant. 
Ladii Prasad Zutshi, for the respondent. 
The judgment of the Court was delivered by 


ASHWORTH, J.— This second appeal arises out of a suit brought 
by the plaintiff-appellant, Sheo Narain, against the East Indian 
Railway Company for damages on account of the failure of the 
defendant to deliver a consignment of gése in its entirety. The 
consignment consisted of some bags of rice and 185 tins of ghee, 
each containing 20 seers, despatched at Maihar for delivery to 
the plaintiff at Allahabad. It iscommon ground that the consign- 
ment was in a waggon that arrived safely at Allahabad with the 
seals intact on the 22nd of April, 1923. The evidence shows that 
the waggon was in the goods shed on the 27th April 1923: it 
is not clear whether it was kept outside up to that date. On that 
date the cAasEidar reported that its seals were broken. The 
goods were checked on the 2nd May, 1923 and found short. 
They were delivered to the plaintiff on the znd May, 1923. 
The shortage was as follows: 13 tins were missing and in 3 
other tins the amount of ghee was only 8 seers instead of 20 seers. 
The value claimed was Rs.e561/5/o The defence was that th 
consignment was despatched under a risk-note form B which pr$ 
tected the railway company from any loss occasioned otherwise than 
by wilful neglect and that there had been go wilful neglect on the 
part of the railway company or on the part of its servants. The 
trial court held that in the circumstances of the case it was for 
the defendant to prove that tbe railway company had taken such 
care of the goods in dispute as a man of ordinary prudence would 
have taken. It found that the theft of the gee occurred after 
arrival at Allahabad station and came to the conclusion that it was 
due to theft by the railway servants. It gave a decree for the loss 
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of the contents of the 13 tins of ghee but dismissed the claim 
as to the shortage in the three tins, holding that the railway com- ' 
pany was protected by the risk-note fiom responsibility for this 
shortage. 

In appeal, the Additional Subordinate Judge of Allahabad set 
aside the decree of the trial court and dismissed the suit on the 
ground that the burden of proving wilful neglect or theft by the 
railway administration or its servants was on the plaintiff and he 
had failed to sustain this burden. 


In this second appeal the six grounds taken in the memorandum 
of appeal have not been argued. The only ground taken is that 
the lower appellate court came to a wrong conclusion by incor- 
rectly placing the burden of proof of wilful neglect on the plaintiff. 
There is, howeves, one ground, namely, the fifth in the memorandum 
of appeal which takes up the broad plea that the defendant was 
not protected by the risk-note. The counsel for tbe defendant- 
respondent raised no objection to the appeal being argued on the 
lines stated. Accordingly we think it permissible to decide this 
appealon the question whether the lower appellate court's dis- 
missal of the suit was vitiated bv incorrect placing of the burden 
of proof. At the same time we would point out the extreme riak 
run by an appellant in formulating the grounds of appeal abso- 
lutely at random and then asking the court to interfere with the 
decree of the lowet appellate court on a different ground. 


Under section 160 of the Contract Act the railway company as 
bailee was bound to deliver the goods consigned in the condition in 
which they were consigned, but this duty was subject to certain 
exceptions. One was that the railway company was only bound to 
take as much care of the goods as a man of ordmary prudence would 
under similar circumstances take of this own goods of the same bulk, 
quality and value as the goods consigned, (see section 151 of the 
Contract Act). It was not responsible for any loss, destruction or 
deterioration if this amount of care was taken. (See section 152). 
Now, this being an exception, the burden of proving the exception 
was on the railway company Moreover, the circumstances in which 
the loss and damage occurred was especially within the knowledge of 
the railway company. So, under the ordipary laws of evidence, the 
Widen of proving thatsufficient care was taken was on the railway 
company. To make this clear beyond all doubt, section 76 of the 
Indian Railway Act (IX of 1890) enacts that in any suit for loss, 
destruction etc., of goods, tt shall not be necessary for the plaintiff to 
prove how the loss or destruction was caused. It has been argued, 
however, by respondent’s counsel that the burden of proof placed on 
the railway company by these provisions of the law was shifted by the 
fact that the plaintiff signed what is known as risk-note B. This 
risk-note amounted to a contract tnat 


"the consignor woyld not hold the railway responsible for any 
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loss except the loss of a complete consignment or of one or more 
complete packages forming part of a consignment due either to 
the wilful neglect of the railway administration or to theft 
by or to the wilful neglect of its servants, etc’’. 
It also provided that the term “wilful neglect" should not be held to 
include fire, robbery from a running train or any other unforeseen 
event or accident. We fail to see how thjs risk-note could shift 
the burden of proof. Its only effect was to limit the extent of the 
railway responsibility. We hold, therefore, that thè lower appellate 
court wás wrong in placing on the plaintiff the burden of proving 
wilful neglect. It was for the railway company to disclose the facts 
and show that they were inconsistent with wilful neglect. The coun- 
sel for the respondent admitted, indeed he volunteered, that there 
was little information disclosed by the evidence of the facts. He 
said that the goods train was kept in a siding outside the gooda-shed 
for sometime until there was room in the goods-shed for unloading 
the train. It is sufficient to say that the evidence failed entirely to 
show what were the risks of theft from the waggon and what pre- 
cautions were taken to meet those risks. 


We ‘would here state that we were not referred in the argument of 
this appeal to any evidence. We accordingly had to accept what was 
stated in the judgments of the courts below as mainly correct. 

We find then that the evidence did not suffice to justify a finding 
that there had been no wilful neglect by the railway company. At 
one time in his argüment in this appeal counsel for the respondent 
seemed to suggest that the fact that there was a chaukider was 
sufficient to show that there was no wilful neglect The mere ap- 
pointment of a cKasFidar would not appear to us to exclude the 
possibility of wilful neglect! Again, respondent’s counsel argued 
that wilful neglect meant neglect intended to bring about a theft. 
This appears to ua a desperate argument. The definition of “wilful 
neglect” in the risk-note appears to us to mean NC 


"the. failure to take such precautions as a prudent man would in 
respect of his own goods take to provide against such loss or 
theft as a prudent man would contemplate as not merely possible 
but as likely", : 
fire and robbery from a running train:being given as instances of 
events so exceptional or finpossible to guard against as to justify 
absence of precautions. It is clear that theft from a waggon within 
the railway station when the waggon is merely sealed was a very 
probable contingency in the absence of definite precautions. We know 
vaguely the risks, but we do not know the precautions, from the 
evidence; and the railway company must suffer for their failure to 
“prové these precautions. It may be that the railway company could 
prove such precautions or even that they have proved such precau- 
tions, but the evidence has not been printed and their counsel haa not 
indicated or attempted to indicate any beyond saying that there was 
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a chaukidar there. 


It is urged, however, by counsel for the railway company that 
there is strong authority for the view that under the terms of the 
risk-note the burden of proving wilful neglect was on the plaintiff. 
The risk-note runs as follows :— 


"I, the undersigned, do in consideration of such lower charge 
agree and undertake to hold the said Railway Administration 
ROM harmless and free from all responsibility for any 
loss, destruction, or deterioration of, or damage to the said 
consignment, from apy cause whatever except for the loss ot a 
complete consignment or of one or more complete packages 
Lorming part of a consigument due either to the wilful neglect of 
the Railway Administration, or to theft by or to the wilful 


running train or any other unforeseen event or accident". 

There is nothing in these terms which purport to govern the 
question of burden of proof. The burden of proof will, therefore, 
be the same as 1f the risk-note had not been signed, and as shown 
above we are of the opinion that the burden of proving proper 
precautions rests, apart from the rfsk-note, on the railway company. 
We have, however, been referred to the decision of the House of 
Lords, H. C. Smith Limited and G I. P. Railway Company (). We 
would distinguish this decision on the ground that it dealt with a 
risk-note containing different terms from risk-note form B. In the 
risk-note considered by their Lordships the consignor relieved the 
railway company from all liability for loss, damage, etc., except by the 
proof that such loss, damage, etr., arose from the wilful misconduct of 
your serydnts Their Lordships held that these words amounted to a 
contract by the consignor that he would not be entitled to compen- 
sation unless he proved the wilful misconduct of the railway company. 
Lord Buckmaster made the following remarks :— 


"It is perfectly true that this results in holding that the ap 
parent protection afforded to the trader is really illusory; it 
praclically gives him no protection at all, for it is often impossi- 
ble for a trader to know, what it is that has caused the loss 
of his goods........... The explanation of the loss is often 


v ' within the exclusive knowledge of*the railway company, and for 


the trader to be compelled to prove that it was due to wilful 
misconduct on the pait of the railway company's servants, is to 
call upon him to esjablish something which it may be almost 
impossible for him to prove. Nonetheless, that is the burden 
that he has undertaken", 

It will be seen that the risk-note» before their Lordships was one 
which required positive proof of wilful misconduct. Their Lord- 
ships, therefore, in effect, held, that the plaintiff could not rely upon 
mere negative proof of want of sufficient precautions. The risk-note 

(1) [4922] L. R., I A. C., 178 at 183. 
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before us, form B, says nothing about proof, and on this ground we 
would distinguish it We may mention that recently a new form 
of risk-note, form H, has been issued by the railway company to 
take the place of risk-note form B. That risk-note provides for 
the consignor holding the railway administration free from all res- 
ponsibility.......... “except upon proof that such loss, destruction, 
etc. arose from the misconductof the railway administration servants". 
Apparently this form was issued with the specific purpose of making 
the judgment of the House of Lords applicable. This conjecture 
is strengthened by the fact that in the new form H, an endeavour 
has been made to meet the objection of their Lordships that the 
risk-note was unfair to the tradesmen inasmuch as the risk-note 
also contains an obligation on the railway company that the railway 


- administration shall be bound to disclose their dealings with the 


packages in transit and togive evidence thereof.” -It appears then 
that it was recognised by the Government (which is required to 
approve of the form of risk-notes) when approving the new rule, 
that the House of Lords’ decision could not be invoked in favour 
of the railway company under the old form B. Then we have a 
two-Judge decision of this Court, E. 7. R. Company v. Nathmal 
Behari Lal(), where it was held that under risk-note B “it lies 
upon the consignor claiming damages to show that the loss waa 
occasioned by the theft or wilful neglect of the'company's servants". 
In this case there was a theft between the [ast station but one 
before Cawnpore and Cawnpore on a running train. The evidence 
inthis case justified a finding on the facts that there was no wilful 
neglect to take the necessary precautions by the railway company 
All the usual precautions were proved to have been taken. The 
decision would, therefore, appear to havé^been justified on the fact 
without invoking the reason that the burden of proof lay on the 
plaintiff. So far as that ruling is authority for holding that the 
burden of proof, in the absence of any evidence as to precautions 
being taken should be placed on the consignor, we are not disposed 
to agree with it Then we have a single Judge decision of this Court, 
E. I. R. Company v. Sri Ram Mahadeo(*). This decision was based 
on the case of E. I. R. Co. v. Nathmal Bekari Lal and on the House 
of Lords’ decision referred to. As we are not disposed to follow the 
former and have distinguished the latter, this decision of a single Tode 
‘should not, in our opinion, be followed There are many decisions whi 
impose on the plaintiff, in such a case as this, the initial burden of 
proof, but differ as to the exact amount of proof which will shift 
the burden of proof. We agree that it is for the plaintiff to prove 
non-delivery, and so far the initial burden of proof is on the plaintiff. 
On such proof the burden would, in our opinion, shift to the railway 
company to show that they took reasonable precautions. A very little 
evidence in this direction may again shift the burden of proof. In 
the present case counsel for the railway company has only pointed to 
(1) [1917] I. L. R., 39 AL, 418. (a) [1933] 21 A. L. J. R., 896. 
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the fact that there was a chawAtdar at the Allahabad railway station. 
This as stated above, we do not consider to be sufficient evidence 
to shift the burden of proof. 


We hold, therefore, that the lower court was wrong in putting 


the burden of proof on to the plaintiff. On this ground we set aside 
the decree of the lower appellate court and restore that of the 
trial court. The plaintiff will get his costs in this and in the lower 


appellate court. : 
- T, Decree set. aside. 
y FULL BENCH 
é DAYA RAM (Plaintif) 
YETSHS 


THE SECRETARY or STATE ror INDIA 
IN COUNCIL (Defendant) .* 


_Agriculturists Loans Act (XII of 1884), section @—Takavi loan—Attach- 


ment and proceedings under Chapter VIII, Land Revenue Act (IIT of 
QOI) in respect of loans not repaid Right to swe Government tn Civil 


Court subject to requirements of section 183— When suit not barred by 


section 233 (m)—*"' Defaulter" , meaning of the word as used in the Act. 


. The right to sue the Government, in the Civil Court, is given 
to Lhe person against whom proceedings are taken under Chapter 
VIII of the Land Revenue Act, if he fulfils the requirements of 
section 183 of the Act, and it does not matter whether or not 
he belongs to the revenue paying class and whether or not he is 
a person from whom /a&ati loans are actually due. 


Balwant Singh v. Secretary of State for India, EL. R, 25 
All, 527, followed. 

The word ‘“‘defaulter” in the Land Revenue Act has a technical 
meaning, and it includes the case of every person in regard to 
.whom a certificate has been gianted under section raz of the 
said Act. 


Some money was advanced to one ÆN by the Government 
under section 4 of the AgriculturistseLoans Act (XII of 1884). 
RN having died without repaying the loan, the revenue authorities 
attached, under section 5 of the Act, a she-buffalo in possession 
of the applicant, on the ground that the latter was the heir of 
RN to whom the ahifnal belonged. Applicant’s objection to the 
attachment was dismissed. He thereupon paid under protest 
the amount of the fakar demand and got back the she 
buffalo but meanwhile the calf of the buffalo had died owing 
to its separation from its mother. In applicant’s suit against the 
Government for refuhd of money paid and for damages caused 
by the death of the calf and for price of the milk of which the 

ACiv. Rev. No. 98 of 1937. 


* 
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applicant was deprived on account of the unlawful attachment, 
the lower appellate court found that the applicant was not the 
heir of XN but dismissed his claim on the ground that it was 
barred'by section 233 (w) of the Land Revenue Act. eld, in 
revision, that the applicant was competent to maintain a suit 
against the Secretary of State only for the recoveiy of the amount 
paid and not for damages. 

Tulsha Kunwar v. Jageskar Prasad, Y. L. R., 28 AlL, 563 at 
567, Secretary of State for India v. Makadei, Y. L R, 19 All., 127, 
Secretary of State for India v. Sukhdeo, |1898] A. W.N., 173 
and Sakas v. Bindeshart Singh, [1905] A. W. N., 237, referred to. 

CiviL REVISION fiom an order of BABU TIRLOK! NATH, Judge 
of Smal] Cause Court of Agra. 


Girdkari Lal Agarwala, for the applicant. 

Uma Shankar Bajpai, for the opposite party.” 

The judgment of the Court was delivered by 

Einpsay, A. C. J.—The suit giving rise to the present appli 
cation for revision was instituted by the applicant, Daya Ram, for 
recovery of Rs. 200 as compensation from the Secretary of State. 
The facts which led to the suit are these. A certain sum of money 
was advanced by the Government to two persons, Ram Nazar and 
Jagannath, under section 4 of the Agriculturists Loans Act (Act 12 of 
1884). This kind of loan is popularly known as a /a£avt advance, 
and its character has been described in the Act a8 a loan granted to 
owners and occupiers of arable land for the relief of distress, the 
porchase of seed or cattle, or for any other purpose connected with 
agricultural objects. i 


The loan was not repaid either by Ram Nazar or Jaganndth Ram 
Nazar having died, the revenue authorities, in pursuance of the 
provision of section 5 of the Act, attached a she-buffalo in the 
possession of Daya Ram on the ground that the latter was the heir of 

- Ram Nazar and the she-buffalo was the property of the deceased. 
Daya Ram objected to the attachment on the ground that he was 
not the heir of Ram Nazar,and that the she-buffalo belonged to 
him ; but his petition of objections was summarily dismissed by the 
Collector. Thereupon Daya Ram paid under protest in writing duly 
signed by him Rs. 76-12-1J being the amount of the ‘a#avs demand 


and Rs. 4 the fees for attachment, in all Rs. 80-12-11 and procuré: 


the release of the she-buffalo. During the intervening period, 
1.4, between the date of the attachment and removal of the buffalo 
from the possession of Daya Ram and the date of its release, the 
calf of the buffalo died in consequence of its separation from its 
mother. Then the present action was commenced for a refund of 
Rs. 80-12-11 with interest and for recovery of damages caused by 
the death of the buffalo calf “and for the price of the milk of which 
the plaintiff was deprived ón account of the unlawful attachment of 
the she-buffalo Rs. 200 were claimed in all, 
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The suit was resisted on the ground that Daya Ram was the 
heir of Ram Nazar and in possession of his estate; that the buffalo 
was rightly attached, and that the suit was barred by section 233 
(m) of the Land Revenue Act (Act III of 1901). 


The trial court decreed the suit. It found that the plaintiff was 
not heir of Ram Nazar, and that the suit was not barred by section 
233 (m) of the Land Revenue Act which applied to persons "who 
were connected With the payment of revenue or /a£avi due from 
them and could not affect the rights of third persons’ like the 
plaintiff, “who had nothing to do with the sakavi loan....and was in 
no way responsible for its payment”. 

The defendant appealed. The lower appellate court, in 
concurrence with the trial court, found that the plaintiff was not 
the heir of Ram Nazar, that the attachment of his she-buffalo was 
undoubtedly illegal, and that the plaintiff had suffered damages from 
deprivation of milk and the death of the buffalo calf. It held, 


. however, on the authority of The Secretary of State for India v. 


Mahadei amd others(*), that the suit was not congnizable by the 
civil court, and it further held, on the authority of the Secretary of 
State for India in Council v. Sukhdeo (^), that the Naib-Tahsildar 
having attached -the she-buffalo, acting under the provisions of 


-section 145 of the Land Revenue Act, no legal liability attached 


to the Government for the act of the Naib Tahsildar. It accordingly 
allowed the appeal, and dismissed the plaintiff's suit. 


- It may be noticed here that neither of the two courts below- 
applied itself to the question whether the plaintiff's suit was main- 


tainable under section 183 of the Land Revenue Act. 


Section 233 (m) of the Land Revenue Act provides: that “no 
person shall institute any suit or other proceeding in the civil court 


> with respect to claims connected with, or arising out of the collection 


of revenue (other than claims under section 183) or any process 
enforced on account of an arrear of revenue or on account of any 


* sum which is by this or any other Act realisable as revenue”, 


There ig no ambiguity and there can be no difficulty in ascertaining 
the meaning of section 233. It raises a general bar against the 
institution of any suit or proceeding with reference to the several 
matters enumerated therein, subject to cegtain exceptions contained 
iMclauses (s), (£), (/) and (m). We are here concerned with the 
exception engrafted upon clause (sa) which distinctly provides that 
claims under section 183 of the Act are outside the bar raised by 
the section. It is argued for the applicant that no saéavi loan was 
due from the plaintiff, that the plaintiff therefore was not amenable 
to any coercive processes enumerated in section 146 of the Land 
Revenue Act, and that the scope of section 233 was limited to mem- 
bers of the revenue paying class who had made a default in the 
payment of revenue ; and it did not apply to the case of the plaintiff 
(1) [1896] I. L. R, w AIL, 127. (a) [1898] A. W. N., 173. 
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from whom no arrears were due. This contention receives some 
countenance and support from the following observations of. Stanley, 
C. J. 15 re. - Tulsha Kunwar v Jageshar Prasad (*):— 


"In the provision that no person shall institute a suit, it 
seems to me that the legislature had in contemplation the class 
of persons to whom the Act in its general bearing is applicable, 
that is, to share-holders liable to pay Government revenue, and 
not to strangers outside this body. I do not think it was in- 
tended to protect the Government against claims in respect of 
illegal acts done to the deteriment of persons who are under 
no liability to pay Government revenue. It was merely intended 
to protect the Government against claims of members of the 
revenue paying class", 


Banerji, J., while recognising that the language of the section 
was no doubt very wide, observed that the agctibn forbade a suit 
by the defaulter against Government or possibly by any other per- 
son against the Government We are of opinion that, in the 
absence of any ambiguity in the language of section 233, we have 
to give full effect to the words “ no person shall institute any suit 
or other proceedings " subject to the exceptions set out therein. 
Where the words of the legislature are clear and unambiguous, it is 
not our- province to scan its ‘wisdom or its policy. The denotation 
of the word “ person." cannot be confined to a member of the revenue 
paying class to whom the Act irits general®bearing is applicable. 
The framers of the Act were providing a rule barring all members 
of the general public from instituting suits or other proceedings 
in civil courts excepting in cases provided for in clauses (f), (4), 
( and (»). While providing for these exceptions they did not 
exclude the case of a person who did not belong to the revenue 
paying .class, or the case of a person from whom no revenue was 
due A Bench of this Court, in construing clause (i) or (f) of 
section 241 of the N.-W. P. Land Revenue Act (Act 19 of 1873) 
which corresponds to section 233, clause (e) or (/) of Act III 
of rgor, held that there was nothing in these clauses to suggest 
that the exclusion of jurisdiction was limited to claims made by 
persons actually in default— 7e Secretary of State for India in 
Council v. Msi. Mahadei (*) In this case some cattle and a 
cart belonging .to Mahadej plaintiff had been wrongly sold by 
the tahsil officials for arrears of revenue not due by her, but due by 
the defendants second party. This Court dismissed the suit against 
all the defendants. While in accord with the said decision of this 
Court as to the bar of the suit against the Secretary of State, 
we are not called upon to decide whether section 241, clause (f) or 
(J) was an answer to a suit against the defendants second party. 
It may be noticed here that the arrears demanded do not appear 
to have been paid by the plaintiff under a written protest duly 
signed by her, and this Court was justified in dismissing the suit 


(1) [1906] I. L. R.,28 AIL, 563 at 567. — (2) [1896] I. L. R., 19 ALL, 127. 
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against the Secretary of State. This decision was followed by 
Stanley, C. J and Burkitt, J. in Sakai v. Bindeshari Singh (*). 
Certain cattle belonging to the plaintiff who was a tenant in the 
village were sold by Pandit Bishun Dat, a Naib-Tahsildar, for re- 
covering arrears of revenue due from the defendants, Bindeshri’ 
Singh and Udit Narain Singh who were the zamindars of the village. 
The suit was dismissed on the ground that the civil court was de- 
barred from entertaining this suit which was nota claim under sec- 
tion 183, but was clearly a claim connected with, or arising out of, 
the collection of revenue. Weare not concerned with the sound- 
ness or otherwise of the decision dismissing the claim against the 
defaulting zemindars. The Secretary of State was no party to the 
suit In view of the general language of section 233, the suit ap- 
pears to have been rightly dismissed against the defendant Naib- 
Tahsildar. Thewe is still another case—Addul/ah v. Secretary of 
State for India in Council(*) in which the case of The Secretary 
of State for India in Council v. Musammat Makadei(*) was 
followed. This case does not call for any detailed reference. 


We have next to see whether the plaintiff is ‘entitled to succeed 
under section 183 of the Land Revenue Act. Section 183 provides. 


" whenever proceedings are taken under this chapter against any 
person for the recovery of any arrears of revenue, he may pay 
the amount claimed under protest to the officer taking such pro- 
ceedings, and upÓn such payment, the proceedings shall be 
stayed, and the person against whom such proceedings were taken 
may sue the Government in the Civil Court for the amount so 
paid ; and in such suit the plaintiff may, notwithstanding any- 
-- thing contained in section 145, give evidence of the amount (if 
-.any) which he alleges to be due from him. 
. No protest under this section shall enable the person making 
'the same to sue in the civil court unless it is made at the time 
of payment, in writing and signed by such person, or by an agent 
duly authorised in his behalf". 


It has been contended before us that the plaintiff is a person 
against whom proceedings were taken under Chapter VIII of the 
Land Revenue Act, for the recovery of arrears of revenue, that he 
paid.the amount claimed under a written protest..duly signed by 
him to the officer taking such proceedi He has therefore a right 
Xo sue the Government in the Civil Court for the amount claimed. 
In answer to this contention, the respondent relies on Teska 
Kunwar v. Jageskar Prasad, already referred to, where it was held 
that the suit contemplated by the section is a suit by the defaulter 
and not by a third party. In our view of the case, the word “ defaul- 
ter" in the Land Revenue Act has,a technical meaning, and it 
includes the case of every person in regard to whom a certificate 
has been granted under section 145 of the said Act It is agreed 


(1) [1905] A. W. (a) [1927] ue L. J. R, 521. 
: "Gy "oen 1. L. R., 19 All., 137. 
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that the procedure for realisation of /2&avi dues has been prescrib- 
ed in Chapter VIII of the Land Revenue Act and in no other Act. 
Before any coercive measures enumerated in section 146 can be 
initiated or enforced against any person who is said to be in arrear 
of revenue, a statement of accounts must be certified under section 
145 of the Act by the Tahsildar for purposes of Chapter VIII, which 
deals with collection of revenue. This certificate is conclusive evi- 
dence of the arrear, of its amount and of the person who is the 
defaulter. This rule of evidence incorporated in section 145 
appears to be grounded upon fiscal considerations and upon broad 
principles of public expediency, with this object in view that public 
revenue may be realised with the greatest expedition Whether 
therefore a certain sum of money realisable as revenue is due from 
a particular person or not, if the Tahsildar certifies that the said 
sum of money is recoverable from him, a finaljty "attaches to the 
certificate and the person certified against must be taken «o be a 
defaulter within the meaning of the Act. In other words, the per- 
son treated as a defaulter is placed on the same footing as.the actual 
defaulter. : - 
Under section 5 of the Agriculturista Loans Act (Act 12 of 
1884) a fakavi loan is recoverable as if it were arrear of land re- 
venue. The procedure for recovery of arrear of land revenue is pro- 
vided for in Chapter VIII of the Land Revenue Act The initial 
step is the certificate given by the Tahsildar which.affords the basis 
for further proceedings. Section 146 provides that an arrear of 
revenue may be recovered by attachment and sale of his movable 
property ; and section 149 authorises the Collector to attach and sell 


his movable property. Where proceedings therefore have’ been. 


taken under Chapter VIII against any person, which includes? the 
case of a person situated like the present plaintiff from whom 
as a matter of fact no za£avi loans were due, he is entitled to 
sue the Government in the Civil Court if he fulfils the require 
ments of section 183. The right of suit is given to the person 
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against whom proceedings are taken: under Chapter VIII and it ' 


does not matter whether or not he belongs to the revenue paying 
class, and whether or not he is a person from whom /a&avi loans are 
actually due. 


There are no provisions fn the Land Revenue Act correspond- 
ing to the provisions contained in Order 21, rules 58-63 of the 
Code of Civil Procedure. Again there are no provisions made in 
the Land Revenue Act whereby the attachment or sale of movable 
property may be set aside on the ground of any irregularity or 
illegality in the proceedings. To make up for these omissions the 
legislature appears to have given a right of suit to the person 
aggrieved under section 183 of the Land Revenue Act and we 
are not prepared to hold that the case like the present was a casus 
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We hold therefore that all the conditions necessary for the main- 


‘tainability of a suit against the Government are fulfilled in this 


case, and the lower appellate court was not justified in dismissing 
the suit in its entirety under section 233 (ms). 

It was contended on behalf of the respondent that section 183 
did.not apply to a case which was not for recovery of Government 
revenue, but where the amount was made recoverable by the same 
process as applied to Government revenue. We do not think that this 
ig a plea of substance, and it is indeed concluded by the decision of the 
Privy Council in Balwant Singh Y. Secretary of State for India(*). 
This was a suit for the recovery from the Secretary of State of a sum 
of money wrongly realised from the plaintiff, who was the proprietor, 
under the head of canal duea. Under section 45 of the Northern India 
Canal and Drainage Act, canal dues are realisable as revenue. The 
guit was contestèd inter alia on the ground that section 241 of the 
Land R&venue Act of 1873 barred the institution of the suit in the 
civil court. Their Lordships agreed with the High Court in holding 
that 


"the subject of the action is either a claim connected with, or 
arising out of, the collection of revenue, or else it is a claim for 
a sum which is realisable as revenue,” 


and the suit was barred by section 241. In another part of the 
judgment their Lordships made the following observations which we 
may usefully reproduce here : 


“The exception ‘other than claims under section 189’ appears 
to-their Lordships to throw some light upon the meaning of 
the section, because section 189 enables a party, from whom 
revenue is demanded, to pay under protest, and upon such 
payment being made...... may sue the Government for the 
amount so paid in any civil court......... That 1s an exception 
from what the Act describes as ‘claims connected with, or arising 
out of, the collection of revenue’. It will be observed that it is 
a claim exactly of the same description as the present one. It is 
the claim of a person who says that revenue has been wrongfully 
demanded from him which he was not under any obligation to 

. pay, and the only difference is that if he pays it when it is 
demanded from him, under protest, then he has a right, subject 
to the pecuniary limitations presctibed by the law, to sue the 
Government to iecovei it as money*paid by him under a mistake. 
The exception does not apply to this case, because at the time 
when the money was paid, theie was no protest, and it was paid 
-by the officer of the Raja under a common mistake as money that 
was due from him, but though that section does not apply, it 
illustrates what is intended to be included in claims 'connected 
with, or arising out of, the collection of revenue, or on account 
of any sum realisable as revenue’. The effect of the latter words 
in the section is to make the earlier part applicable not only to 
revenue properly so-called, but also to sums realisable as 

(1) [1903] I. L. R, a5 All., 527. 
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revenue", : 
The above is a complete answer to the defendant's contention 
and supports our decision. 


The plaintiff is therefore competent to maintain a suit against 
the Secretary of State for the recovery of the amount paid by him 
to the officer taking proceedings against him ^ under Chapter VIII of 
the Land Revenue Act His right of suit is restricted to the 
recovery of the amount paid. He is not competent to sue the 
Government for damages either for the price of milk or the buffalo 
calf. We therefore disallow this part of the plaintiff's claim. 


The learned Subordinate Judge has relied upon the Secretary of 
State for India in Counctl v. Sukhkdso(*) for the proposition that 
the Government cannot be made liable for the act of the Naib Tahsil- 
dar in attaching the she-buffalo. This case was’ npt founded upon 
section 189 of Act i19 of 1873, One Nathe was sentenced under 
Section 417/511 of the Indian Penal Code to six months” rigorous 
imprisonment and a fine of Rs. 200. The Magistrate having issued 
a warrant for the levy of the fine by distress and sale of the movable 
property of Nathe, the property of Sukhdeo plaintiff was seized and 
sold. The latter instituted a suit for damages against the Secretary 
of State. It was held that the Crown was not liable to pay compen- 
sation for the illegalacts of its servants but was bound to make 
restitution to the extent it has benefitted by the illegal acts. Obviously 
this case:has no application to the present case. + 


The result of our decision therefore is that the plaintiff is entitled 
to succeed in part. We set aside the decrees of both the courts 
below and pass a decree. in plaintiff's favour for recovery of 
. Rs. 80/12/11, with proportionate costs in all courts. 

Application allowed in part. 
(1) [1898] A. W. N., 173. 
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verses 
KISHNI AND OTHERS (Defendants) .* 


Hindu cU of Son after janeo ceremony — When adopiion y- 
valid. 

An adoption of a Hindu male child after the janeo ceremony 
(upanayana) is invalid. 

Ganga Sakai v. Lekhraj Singh, I. L. R., 9 All., 253, followed. 

The Dattaka Mimamsa has been recognized by the Privy 

Council as having acquired by long acceptance am independent 

authority. Bhagwan Singh v. Bhagwan Singh, I. L. R., 21 All, 


412 at 419, followed. 
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SECOND APPEAL froin a-decree of M. F. P. HERCHENRODER 
Esq., Additional Judge of Agra, confirming a decree of BABU RAM 
SARAN Das, Additional Subordinate Judge of Muttra. 

Narain Prasad Asthana, for the appellant. 

Appeal heard under Order 41, rule 11, Civil Procedure Code. 

The judgment of the Court was delivered by 

SULAIMAN, J.—Only two points have been raised in this appeal. 
The first is that even if Gopi Nath was not a validly adopted son he 
was entitled to succeed under the will. We are unable to accept 
this contention for we are of opinion that the view taken by the 
courts below as regards the true interpretation of the will is correct. 
It was clearly intended that the property would go to Gopi Nath if 
he were duly adopted. > 

The next cofitention is that the view of the courts below that 
the adoption was invalid because it took place after the performance 
of the jaxeo ceremony of Gopi Nath is not sound. It is urged that 


.this view is based on a passage in Kalika Puran which has been 


considered as spurious by some jurists. The learned Advocate for 
the appellant admits that the authority in the case of Ganga Sakai 
v. Lekhraj Singh (') is against bim. But he cites a passage from 
Dr. Sarkar’s Tagore Law Lectures, 1888, pages 362 and 363 
(and edition) where the ruling of this Court has been criticised. 
We are wholly unable to accept the appellants’ contention The 
view of the law laid down in the case of Ganga Sahat v. Lekhraj 
Singh (') has prevailed for a long number of years in this Court 
and we are bound to follow it. We may further point out that the 
view is not necessarily based on the passage in Kalika Puran which 
has been disputed. The Dattaha Mimamsa which is a treatise of 
high authority in the Benares school, has been recognised by the 
Privy Council as having acquired by long acceptance an independent 
authority. Bhagwan Singh v. Bhagwan Singh () Even accord- 
ing to the Dattaka Mimamsa the performance of the Upanayana 
(the janeo ceremony) ıs an absolute bar to the adoption. We 
accordingly dismiss the appeal under Order 41, rule 11, Civil Pro- 
cedure Code. ~ 

(1) [1886] I L. R., 9 All, 253. (a) [1898] I. L. R., ar All., 412 at 419. 
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Civil Procedure Code(V of 1998 as amended in 1023), section 440— Revision 
—No right to be heard either personally or by pleader—Matter previous- 
ly decided on reference by Sessions Judge—Counsel not heard — Effect of. 

Where the case had been decided previously by the High Court, 
on a reference from the Sessians Judge, without hearing the ap- 
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plicant's counsel who had filed a vakalamama, and the matter 
was again broughtup in revision by the applicant impugning 
the Magistrate’s order on the same ground as was put forward by 
the Sessions Judge, Ae/d, that the matte: having been decided and 
there being no flaw in the previous decision, the application must 
be rejected. Xam JVihore v. King-Emperor, 8 A. L. J. R, 237 
and Queen- Empress v. Hardhan, I. L. R., 19 Cal., 380, followed. 
Emperor v. Kohna Ram, Y. L. R., 45 All, xx, referred to. 

No party has any right to be heard either personally or by 
pleader before any Court when exercising its powers of revision. 


CRIMINAL REFERENCE made by K. G. BANERJI ESQ., Sessions 
Judge of Ghazipur. 


S. C. Goyle and A. P. Pandey, for the applicants. 
The opposite-party was not represented. 
The following judgment was delivered by ? 


ASHWORTH, J.— This is an application for revision of an order 
of a Magistrate of the first class of Ghazipur, dated the 4th October, 
1926, convicting the applicant of an offence under section 427 of tbe 
Indian Penal Code and sentencing him to pay a fine of Rs. 10. . The 
application in revision is based on the ground that the Deputy Magistrate 
before convicting the applicant of the offence of mischief was bound 
to find that the property in respect of which the mischief was alleged 
to be committed belonged to the complainant. 


The matter has already been up in revision before this Court 
on a reference from the Sessions Judge of Ghazipur. It appeara 
that when the matter was up before me on the reference from the 
Sessions Judge a vakalatnama had been filed by Mr. Pandey Mr. 
Pandey was not called upon by me to argue or appear in the case. 
It is possible that I was not even aware of any pleader having been 
engaged by the applicant The reference by the Sessions Judge 
impugned the order of the Magistrate on precisely the same ground 
88 that order is being impugned by the present application in revision. 
The consequence is that this application in revision is calling in 
question on certain grounds an order of a Magistrate which order 
was previously considered on a reference from the Sessions Judge 
impugning that order on precisely the same grounds. In these 
circumstances it is clearly fpr the applicant in respect of the present 
application to show reason why the application is maintainable. 9 


Mr. Goyle who, though not appearing in respect of the previous 
application, appears on bebalf of the applicgnt to argue the present 
application, gives the following as the reason why notwithstanding 
. the matter having been already decided this application in revision 
should and must be entertained.  He-says that Mr. Pandey had a 
right to appear in respect of the previous application, and conse- 
quently the decision on the previous application was bad because 
he was not called on to appear. He further adds that he has a right 
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CRIMINAL in law to appear at any rate to support the persent application. 
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Now section 440 of the Crimmal Procedure Code is very explicit 
on the matter. That section runs, "No party has any right to be 
heard either personally or by pleader before any court when exercis- 
ing its powers of revision". It goes on to provide that the court 
may, if it thinks fit when exercising such powers, hear any party 
either personally or by pleader. Mr. Goyle maintains that this rule 
of law bas been rescinded by a rule of practice in this Court. He 


Askworth, J, refers to the case of Emperor v. Kohna Ram (t). That decision has 


US 


no application to the present contention. It does not deal with the 
matter of an applicant being heard or not being heard by the mouth 
of his counsel It is however cited by Mr. Goyle in order to show 
that, though a matter has been up in revision .and decided, it may 
be brought up in revision again and the court must decide it again. 
His contention, if alloyed, would require this Court to hear an applica- 
tion in revision toO times over. But the decision is no authority 
for such a contention. In that case the Sessions Judge had reported 
‘a conviction for the purposes of enhancing the sentence. A Judge 
of the High Court entertained the revision and threw it out. 
` Subsequently the applicant put in another application in revision 
to the effect that the conviction of the Magistrate was wrong in 
law. It was held that the application called in question a different 
matter to that dealt with by the Sessions Judge. The matter up 
before the High Court was clearly a new one-and one that had 


. never been up before. The case has no bearing on the present 


case. Ihave only been able to obtain two decisions bearing on 
the present matter at all. One is Ram sore v. King-Emperor(?). 
In that decision Richards, J. said: The court is willing as a 
rule, to get the help and assistance of legal gentlemen as amici 
curiæ and refers to section 440. This remark.is very far from 
being authority for holding that the clear provision of section 440 
of the Criminal Procedure Code has been overlaid by any establish- 
ed practice that counsel will be heard in revision cases. Each case 
must depend on the merits. Where a Sessions Judge has written 
a complete order setting forth his view and a reply has been sub- 
mitted by the Magistrate concerned and the facts are clear beyond 
all doubt, it will not be my practice to call upon counsel to appear 
even if they have filed an affidavit. Such a practice would be in 
dwect conflict with the provisions of section 440 which leaves 
me a discretion. It would also prevent revisional references _ being 
“decided in chambers. I see no reason for believing that in an 
ee case any particulfr counsel is likely to present the case 
better than the Sessions Judge. Another decision is Queen-Empress 
v. Hardhan(*). In that case it was held that in matters of im- ' 
portance the Calcutta High- Court has always heard counsel in 
P I. L. R., 45 All., 11 


a) [1 ro] 8 A. L.J. R., 237. 
3 E1808 I. L. R., 19 Cal.,380. 
. 
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criminal references. Thisis merely a statement of the practice 
of the Calcutta High Court, but I consider that it is a good practice, 
and one which may usefully be followed in this Court Whether 
a matter is a matter of importance must be left to the discretion 
of the Judge hearing the reference. y 


This application i is really in effect an application in review. It- 


has been put in the form of another application in revision in order 
to avoid an objection that no review lies under the Criminal Pro- 
cedure Code. Iam not prepared to gay thata Judge of this Court 
cannot review his judgment or decision. But it appears to me 
very clear that the application for review must come before the 
Judge who passed the decision which is to be reviewed. The appli- 
cation by counsel for review in such case should ask that, the 
' application be put before the Judge who decided, the matter. It 
is contrary to all propriety that he should put if an application for 
review as if it could be heard by another Judge. By styling this 
application “ an application in revision” this is what Mr. Goyle at- 
tempted to do. 


This application was ordered by a Judge of this Court to be 
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put up before me on certain grounds stated by him. The groufd . 


taken by him is that I could not have been aware that the present 
applicant was represented in the revision from the Sessions Judge. 
It is probable that I was not aware, and it is possible that if I had 
been aware, I would have heard Mr. Pandey. But the case once 
having been decided the mere fact that I did not exercise a dis- 
cretion to hear counsel is no ground for a review Before a review 
could be permitted, there would have to be shown some strong 
reason for altering the decision. No reason is shown in the present 
application. It merely reiterates the view which I hold was a 
wrong view of the Sessions Judge. The Magistrate had found that 
the applicant bad pulled down a wall in the possession of another per- 
son for a long time without the slightest excuse for believing that the 
wall belonged to him (the applicant) When accused of mischief 
instead of saying that the wall was his or that he had believed it 
'to be his, he said that the wall had fallen down, that he had nothing 
to do with its being pulled down, and then tried to put the 
complainant to proof that tke wall was his. My brief order on the 
first application that possession is ríma facte proof of title, anf, 


that the Magistrate had evidence on which he was justified in find- - 


ing that the accused was out of possession, concludes the matter. 
In the view of the Sessions Judge a total “stranger may come and 
knock down the wall of my house, and when accused of mischief 


demand that I should produce any title deeds to prove that it was m 


my wall. 
The present application in revision i8 however rejected by me 
on the ground that the matter has been decided, and that there 
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CRIMINAL was no flaw in the previous decision. The contention of Mr. Goyle 
1937 that there was'a flaw because applicants counsel was not heard 
— is rejected. Also his contention that he must be heard in this case 


I . . . . . pi 5 
um is rejected. The application is dismissed. 


cai Application dismissed. 
GAHBAR 
RAI 


Ashworth, J. 


GIVE BETI AND ANOTHER (Plaintiffs) 


iom) P Véf stis 
= SIKHDAR SINGH AND OTHERS (Defendanis) .* 
Ainii Hindu Law—Join) family—Accertainment of shares of members of —Not 
ASHWORTH, conclustee evidence of separation—Coniinued foininess of family— 
d e Burden of proof on person asserting—A proved fact, effect of. 
AHMAD, J. A mere ascertainment of shares of the members of a joint family 
. is not conclusive evidence of separation, but the burden of 
proving that notwithstanding the ascertainment of shares of 
the various members of the family, the family continued to be a 
joint family lies on the person making the assertion. 
. Palani Ammal v. Mathuockatackala Moniagar, 23 A. L. J. Ro 
746, referred to. , 
“The proper effect of a proved fact is a question of law". 
Dhanna Mal v. Mots Sagar, 31 C.W. N., 677, followed. 

SECOND APPEAL from a decree of Basu K. G. BANERJI, 
Additional District Judge of Shahjahanpur, confirming a decree of 
MAULVI TUFAIL AHMAD, Subordinate Judge. 

Uma Shankar Bajpai and Harnandam Prasad, for the appel- 
lants. 

Narain Prasad Asthana, for the respondents. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This is a plaintiffs’ appeal and arises out of 
Ahmad, J. a Suit for possession of certain property. 

The plaintiffs are’ the daughters of one Madho Singh and their 
case was that Madho Singh was the sele owner of the property in 
dispute and died as a separated Hindu in 1888 and on his death 
his widow, the mother of the plaintiffs, became entitled to the pro- 
perty in dispute by right, of inheritance, but the ancestors of the 
defendants, who were the collaterals of Madho Singh, by exercising 

: undue influence on the mother of the plaintiffs, persuaded her to 
enter into a compromise, by virtue of * which she surrendered posses- 
sion of the property in dispute to those collaterals on being allowed 
to remain in possession of the sir land appertaining to the semindan 

*S. À. No. 1172 of 1925. 
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share that belonged to Madho Singh. The plaintiffs impugned the 
validity of the compromise and maintained that that compromise was 
ineffectual to adversely affect their rights to the property in dispute 
that came into existence on the death of their mother. 

The defence to the suit-was that the family of Madho Singh and 
of his uncles Ram Baksh Singh and Bhawani Singh was a joint 
Hindu family, and the property in dispute along with other properties 
was the joint property of that family, and on Madho Singh's death 
the property in dispute passed by right of survivorship to the 
surviving members of that family. The allegation of the plaintiffs 
as regards the exercise of undue influence by the then collaterals of 
Madho Singh was also denied by the defendants. The findmg of 
both the courts below on this point 1s in favour of the defendants, 
and that finding must be accepted in second appeal. | 

The main question that called for determination in the qase was 
whether or not Madho Singh died as a separated Hindu and was 
the sole owner of the property in dispute. If he was separate from 
the other members of his uncle's family, and if he was the sole owner 
of the property in dispute, the plaintiffs undoubtedly were entitled 
to & decree for possession as against the defendants, as the right of 
the plaintiffs to get possession of the property in dispute accrued on 
the death of the widow of Madho Singh and it is common ground 
tbat she died within a couple of years prior to the institution of suit. 
On the other hand, if Madho Singh was a member ef a joint Hindu 
family along with tbe descendants of Ram Bakhsn Singhand Bhawani 
Singh, the property in dispute would pass to the surviving members 
of that family by right of survivorship. 

Both parties adduced oral and documentary evidence in support 
of their respective allegations. The oral evidence has been rejected 
by both the courts below and, in our judgment, has been rightly 
rejected. As has been pointed out by the lower appellate court it 
is difficult to get reliable evidence as regards the events that took 
place in or about the year 1888 at this distance of time, and, 
therefore, it is unsafe to come toa finding on a point of separation 
or jointness on the basis of oral evidence. 


There then remained for consideration the documentary evidence 
produced by the parties. ,The trial court noticed some of the 
documents relied upon by the parties and came to the conclusion 
that the plaintiffs failed to prove that Madho Singh had died as a 
separated Hindu. The lower appellate court did not notice all the 
documentary evidence referred to by the trial court in its judgment. 
It referred to a certain litigation that took place in 1870 between 
the two sons of Bhawani Singh, who, as already stated, was the’ 
uncle of Madho Singh. The lower appellate court dismissed that 
litigation from consideration by the following observation :—“This 
took place in 1870. Beyond specifying the sbares the litigation 
did not proceed further". This shows that the lower appellate court 
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was of opinion that the mere fact of the institution of a suit for 
possession and for mesne profits of a definite share of property by 
one member of a joint Hindu family against another has not the effect 
of causing a disruption of that family. "The lower appellate court 
was wrong in making this assumption. If one of the sons of Bhawani 
Singh sued his brother for a specific share of the property owned by 
Bhawani Singh and if he got a decree, and if after getting that 
decree he got into separate possession-of the share decreed to him, 
itis impossible to hold that he and his brother after that litigation 
continued to live jointly. Further, if there was separation between 
the two brothers, the presumption, in the absence of proof to the 
contrary, would be that there was, in the eyes of the law, a separation 
of the entire family, and the snare of each member of the family 
became an ascertained share. If, there ia an ascertainment of share 
of the members*of g joint Hindu family the presumption, in the 
absence eof proof to the contrary, is that the family became divid- 
ed. In other words, the ascertainment of shares of the various 
members of the family is presumptive evidence of separation, 
but the presumption is one capable of being rebutted by evidence 
showing that, notwithstanding the ascertainment of the shares, 
the members continued to live jointly, or by their subsequent 
conduct exhibited an intention to continue to live as members of a 
joint family. As was pointed out by their Lordships of the Privy 
Council in the case of Palani Ammal v. Matkwvekatackala Moni- 
agar(') “the mere fact that the shares of the co-parceners had been 
ascertained does not by itself necessarily lead to an inference that a 
joint family had separated. There may be reasons other than a 
contemplated immediate separation for ascertaining what the shares of 
co-parceners on a separation would be". It is clear from this obser- 
vation of their Lordships of the Privy Council that a mere ascertain- 
ment of shares of the members ofa joint family is not conclusive 
evidence of separation, but the burden of proving that notwithstand- 
ing the ascertainment of shares of the various members of the family, 
the family continued to be a joint family les on the person making 
the assertion. The learned Judge of the lower appellate court was of 
opinion that unless the plaintiffs succeeded in proving that something 
further than & mere ascertainment of shares took place in conse- 
quence of the litigation of 1870 the presumption of the continuance of 
«the joint family must hold the 5eld In so holding the lower appellate 
court, as already observed, misdirected itself on a question of law 
and it appears that in consequence of this erroneous assumption, it 
did not proceed to review the entire documentary evidence tendered 
by the parties in the case . : 
The lower appellate ‘court turdher referred to two mortgage- 
deeds of the years 1879 and 1882. One mortgagedeed was 
executed by Madho Singh and the other by Chittan Singh. Those 


(1) [1923] 33 A. L. J. R., 746. 
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deeds were relied upon by the plaintiffs to show separate dealings 
by the members of the alleged joint family. The lower appellate 
court brushed aside those documents with the observation that "there 
is nothing to show that the mortgages were enforced". In our 
judgment the lower appellate court wae wrong in rejecting the 
evidence afforded by those documents simply on the ground that the 
plaintiffs had not shown that those mortgages were put intosuit No 
doubt if those mortgage-deeds had been enforced they would be 
very reliable evidence of separation but it cannot be said tbat the 
mere fact that they were not enforced deprives them of all their 
evidentiary value. In view of tbese misdirections by the lower 
appellate court we cannot accept the finding of the lower appellate 
court as a finding of fact binding on us in secogd appeal It 
bas been recently pointed out by their Lordships of the Privy 
Council in the case of Dhanna Mal v. Moti Sagar() that "the 
proper effect of a proved fact is a question of law"., In the 
present case the proper effect of the litigation of 1870 and of the 
various transactions by the different members of the family is a 
question of law. 


As the learned counsel for the parties are not prepared to lay 
the entire evidence before us and as the finding recorded by the 
lower appellate court on the question of jointness or separation of 
the family, because of the reasons stated above, cannot be accepted 
by us, we remit the following issue to the lower appellate court for 
determination after consideration of the entire documentary evidence 
on the record:— 

Whether Madho Singh and the ancestors of the defendants were 
joint or separate at the time of the death of Madho Singh? 

No further evidence will be allowed. The finding must be 
returned to this Court within two months. On receipt of the finding 
the usual ten days will be allowed for objection. 

(1) 31 C. W. N., 677. 





MAKSUD ALI KHAN AND ANOTHER (Plaintiffs) 
a: PEST ; 
SHEIKH ABDULLAH KHAN AND OTHERS (Defendants) .*¢ 


Guardian and Wards Ad (VIIL of 1890), section 30—Provisions of — 
Mortgage—Validity of — When open to atlagk—Civil Procedure Code, 
Order 4x, rule 33— Objet of—High Courts jurisdiction under— 
Property subject to various incumbrances—Purchaser undertaking to 
discharge all out of saleconsidexation—Presumption— When prior mort- 
gages cannol be used as a shield against claims of puisne incumbrancer. 


Where a subsequent purchaser claims priority over a puisne 
mortgagee by reason of his having discharged a prior mortgage, 
. *S. A. No. ro21 of 1925. , 
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the question is whether or not it was his intention, while dis- 
charging the prior mortgage, to keep that morigage alive as 
against the puisne mortgage and, in the absence of evidence to 
the contrary, it is presumed that a man acts according to his 
interests. Gakal Das Gopal Das v. Purammal Prem Sukhdas, 
I. L. R., 10 Cal., 1035, followed. 


But when a purchaser of a property, subject to various incum- 
brances, undertakes to dıscharge all those incumbrances out of 
the sale consideration, the presumption is that he intended to 
discharge and extinguish all the incumbrances over the property . 
purchased by him and not to keep the prior mortgages alive to 
be set up asa shield against the claims of the puisne incum- 
brancer. Mohammad Sadig v. Gaus Mohammad, I. L. R., 33 All., 
ror and Makhan Lal v. Nathi, 22 A. L. J. R., 382, referred fo. 


A certificated guardian morigaged property belonging to her 
and her minor' son, without the District Judge’s permission. 
Subsequently she sold, with the District Judge's sanction, a 
portion of the said property to the appellants and, out of the 
sale consideration, left with vendees the amounts due on a prior 
mortgage and ofí the mortgage in suit for payment to the 
respective mortgagees. Appellants discharged the prior mortgage 
but did not pay the amount due to the plaintiff-respondent. 
Hence the present suit for recovery of the mortgage debt by 
sale of portion of the property mortgaged. 


Held : (1) that the appellants cannot claim priority.as against 
the respondent; , 


(a) that, under section so of the Guardian and Wards Act, it 
was open to thc appellant to attack the validity of the mortgage 
in suit on condition of making restitution to the extent to which 
the minor bencfited by the mortgage money. Nur Bakhsh v. 
Rukam Singh, 8 A. L. J. R., 754, followed ; and 


(3) that the guardian’s share in the property mortgaged was 
liable to answer the plaintiff's claim. 


s 


Ya 

“The object of Orde: 4r, rule 33 is manifestly to enable the 
court to do complete justice between the parties to the appeal— 
where, for example, it is essential in order to grant to _an 
appellant that some relief should at the same time be granted 
io the respondent also, although he has not filed an appeal or 
preferred an objection”. Rangam kal v. Jhandu, 8 A. L.J. R 
riri, followed. . 


Mohammad Khaleef Shirasi v. Les. Tanneries Lyounasses, 
[1926] A. L R., 34 (P. C. section), distinguished. 


SECOND APPEAL from a decree of BABU BHAGWAN Das, 


Subordinate Judge of Bulandshahr, reversing a decree of MAULVI . 
NAWAB HUSAIN, Munsif of Khurja. 


Shiam Krishna Dar, for the appellants. 
Kailas Nath Katju, for the respondents. 
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The judgment of the Court was delivered by 


IQBAL AHMAD, J.—This is a defendants’ appeal and arises out 
of a suit for sale ona mortgage, dated the 4th of August, 1919. 
The mortgage was executed by Musammat Nazir-un-Nisa, defendant 
No. I, on her own behalf and on behalf of her minor son Sayed 
Ahmad Khan, defendant No. 2. The mortgage was for a sum of 
Rs. 500 and the mortgaged property consisted of shares in two 
villages, Nagla Rumi and Asafpur, which belonged both to Musammat 
Nazir-un-Nisa and to Sayed Ahmad Khan. Though Musammat 
Nazir-un-Nisa was a certificated guardian of her minor son, she 
executed the mortgage-deed without taking the permission of the 
District Judge. 
^. About a month after the execution of the mortgage-deed, vis , 
on the roth of September, 1919, Musammat Nazir-un-Nisa, with the 
sanction of the District Judge, sold the share belonging to her and 
to her minor son in Nagla Rumi to defendants Nos. 3 and 4, who 
are the appellants before us, and, out of the sale consideration, left with 
the vendees the amounts due on the basis of a prior mortgage and 
of the mortgage now in suit for payment to the respective mort- 
gagees. The appellants discharged the prior mortgage, but did 
not pay the amount left with them for payment to the plaintiff- 
respondent, and hence the suit giving rise to the present appeal was 
brought by the plaintiff for recovery of the mortgage debt by sale 
of the shares in the two villages mortgaged. 


Sayed Ahmad Khan did not contest the suit. Musammat 
Nazir-un-Nisa alleged that out of the entire sum of Rs. 500 paid 
before the Sub-Registrar, the plaintiff-respondent took back a sum 
of Rs. 250 from her and she only received Rs. 250 as consideration 
for the mortgage in suit. E 


The defendantappellants contested the suit mainly on two 
grounds: (1) that the mortgage having been executed without the 
permission of the District Judge was invalid and (2) that they 
having discharged the prior mortgage were entitled to set up that 
mortgage as a shield against the plaintiff’s claim. 


The trial court held that the mortgage in suit was supported by 
consideration afd that the entire mortgage-money, vis, Rs 500, 
was paid to Musammat '"Nazir-un-Nisa This finding of the trial 
court was not challenged in the lower appellate on and has not 
been challenged before us 


The trial court further held that the” mortgage in suit having 
been executed without the permission of the District Judge, “was 
ineffective so far as it affected the interest of the minor in the hy- 
pothecated property and, therefore, the plaintiff respondent was not 
entitled to a decree for sale of the minor’s share in the two villages 
and, though the plaintiff was entitled to a decree for sale of 
Musammat Nazir un-Nisa’s share, such a, decree could not be 
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granted to the plaintiff ‘inasmuch as there was nothing on the record 
to show the extent of Musammat Nazir-un-Nisa’s share in village 
Asafpur. But it held that the defendantappellants, having under- 
taken to discharge the mortgage in suit out of the sale consideration 
left in their hands, were estopped from disputing the validity of the 
mortgage, and that the defendant-appellants were not entitled to set 
up the prior mortgage discharged by them as a shield against the 
plaintiffs' claim and, accordingly, it granted a simple money decree 
to the plaintiff against the defendant-appellants. 

The defendant-appeJants filed an appeal in the lower court and 
the plaintiff filed cross-objection. 

The lower appellate court agreed with the trial court in bolding 
that by paying the prior mortgege the defendantappellants did not 
obtain a priorit? oyer the plaintiff's mortgage and that they were 
estopped efrom pleading that the mortgage in suit was invalid. It 
also agreed with the trial court in holding that the mortgage, 
having been executed without the permission of the District Judge, 
was ineffectual to adversely effect the minor's sbare in village 
Asafpur and, as: the extent of Musammat Nazir-un-Nisa’s share in 
that village was not ascertainable, the plaintiff was not entitled to a 
decree for sale of the share in Asafpur As a result of these 
findings, the lower appellate court passed a decree for the full 
amount claimed by the plaintiff by sale of the share in village 
Nagla Rumi. i 

In appeal before us the decrees of the courts below are assailed 
on the two grounds. that were raised by the defendant-appellants 
in the trial court and that have been noted above. 

We agree with the courts below in holding that by discharging 
the prior mortgage the defendant-appellants are not entitled to set 
up the prior mortgage discharged by them as a shield against the 
plaintiff's claim. As already stated, there were two incumbrances 


. on Nagla Rumi on the date of the purchase made by the appellants 


Out of the sale consideration sufficient. amount was left with the 
appellants for the discharge of both the mortgages. The appellants 


` having undertaken to pay off both the incumbrances cannot by 


paying off the prior mortgage, step into the shoes of the prior 
mortgagee, and be allowed to claim prierity as against the plaintiff- 
r¥spondent In all cases where a subsequent purchaser claims 
priority over a puisne mortgagee by reason of his having discharged 
a prior mortgage, the question is whether or not it was his intention, 
while discharging the prior mortgage, to keep that mortgage alive 
as against the puisne mortgage and, in the absence of evidence to the 
contrary, it ia presumed that a man acts according to his interests, 
vide Gokal Das Gopal Das v Puranmal Prem Sukhkdas(*). But 
when a purchaser of a property, subject to various incumbrances, 
undertakes to discharge all those incumbrances out of the sale 'conai- 
(4) I.L. R, 10 Cal., 1035. 
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deration, the presumption is that he intended to discharge and 
extinguish all the incumbrances over the property purchased by 
him, and not to keep the prior mortgages alive to be set up a shield 
against the claims of the puisne incumbrancer. The reason for this 
is not far to seek. When the purchaser retains out of the sale 
consideration amount enough to discharge al] the incumbrances 
over the property purchased by him, he intends to clear the pro- 
perty of all the incumbrances. Tbe case js otberwise when a 
purchaser does not undertake to discharge all the incumbrances or 
the proprety purchased by him. In such cases, it is clearly to the 
benefit of the purchaser to keep the prior incumbrance alive and 
to put the same as a shield against the claim of the puisne incum- 
brancer, and therefore in such cases, in the absence of evidence to 
the contrary, the presumption is tbat he did not intend, by discharg- 
ing the prior mortgage, to extinguish the same *but intended to 
keep it alive. This was the view taken by this Court inethe Full 
Bench decisions in Mohammad Sadtg v. Gaus Muhammad (^) and 
Makhan Lal v Nathi(*). We therefore hold that the defendant- 
appellants cannot claim priority as againat the plaintiff-respondent. 
But we are unable to agree with the courts below in holding 
that it was not open to the defendant-appellants to attack the validity 
of the mortgage in suit. The courts below were of opinion that 
the appellants, having undertaken to pay off the mortgage in suit 
out of the sale consideration left with them, were estopped from 
contesting the validity of the plaintiff's mortgage, In our judgment 
the courts below were wrong in arriving at this conclusion. The 
mortgage-deed having been executed without the sanction of the 
District Judge, could, in view of the provisions of section 30 of the 
Guardian and Wards Act, be avoided by “any person affected 
thereby ". It is clear therefore that Sayed Ahmad Khan could 
avoid the mortgage in suit The question then remains whether 
the defendant-appellants, who are transferees of Sayed Ahmad 
Khan’s property, have a right to contest the validity of the mortgage 
in suit. As purchasers of the minor’s property the appellants are 
representatives-indnterest of the minor. The relief sought in the 
present suit is thatthe plaintiff be allowed to recover the mortgage- 
money by sale of the property purchased by the appellants and, 
therefore, the mortgage in suit affects the appellants and they as 
representatives-in-interest of the minor, are entitled, unless estoppee 
from doing 80, to question the validity of the plaintiff's mortgage. 
We are unable to hold that the appellants were estopped from 
contesting the validity of the plaintiff's mortgage. It is true that 
the appellants undertook to discharge the plaintiff's mortgage out of 
the sale consideration retained by them but the plaintiff was not a 
party to the sale-deed and there was no privity of contract between 
him and the appellants. The plaintiff had, before the purchase 


a) I. L. R., 33 All., 101. 
a) 22AÀ.L.]. R., 382., 


Igal 
Ahmad, J. 


CIVIL 


1927 
-MAKSUD 
ALI 
KHAN 
». 
SHEIKH 
ABDULLAH 
KHAN 
Lgbal 
Ahmad, J. 


o 


1022 HIGH COURT [A. L. J. R. 


made by the appellants, aiready advanced the money secured by the 
mortgage. The appellants did not, by their declaration, act or 
omission, cause or permit the plaintiff to believe something which 
the plaintiff, did not believe and to act upon such belief, and to 
change his position in any way. We therefore fail to appreciate 
the grounds on which the courts below held that the appellants were 
estopped from calling in question the validity of the mortgage in suit. 

But even if the minor himself had sought to avoid the mortgage 
in suit, he cold only be allowed to do so on condition of making 
1estitution to the extent to which he had benefited by the mortgage, 
vide Nur Bakhsh v. Rukam Singh (*) and, therefore, the appell- 
ants, as representatives-in-interest of the minor, can only be permit 
ted to get rid of the liability created by the mortgage on condition of 
making restitution to the extent to which the minor benefited by the 
mortgage money There is no finding by either of the.courts below 
on the qifestion as to what extent the minor benefited by the mort- 


. gage in suit. 


Moreover, as already stated, the property mortgaged to the 
plaintiff comprised shares not only of the minor in the two villages 
but of his mother Musammat Nazir-un-Nisa as well. The plaintiff- 
respondent is undoubtedly entitled to enforce his mortgage as 
against the share of Musammat Nazir-un-Nisa in both the villages. 
The lower appellate court granted a decree only for sale of the 
share in Nagla ° Rumi and declined to pass a decree for sale of the 
share of Musammat Nazir-un-Nisa in village Asafpur on the ground 
that there were no materials on the record to determine the extent . 
of her share in that village. The plaintiff has not challenged the 
decree of the lower appellate court by way of appeal so far as it 
directs the dismissal of the claim for sale of the share in Asafpur. 
But there was obvious reason for the plaintiff not to have appealed 
in this Court as the probabilities were that the entire decretal amount 
could be realized by sale of the share in Nagla Rumi. But it is clear 
that as a result of our findings the plaintiff cannot be held entitled 
to a decree for the sale of the minor’s share in either of the two 
villages provided the appellants make restitution to the extent to 
which the minor benefited by the mortgage in suit. The question 
then arises, have we jurisdiction, while modifying the decree of the 
dower appellate court in favour of the appellants, to grant a relief to 
the plaintiff which was denied to him by the lower appellate court. 
We think that Order 41, rule 33, Civil Procedure Code, vests us with 
«ample jurisdiction to do*so As was pointed out by this. Court in 
the Full Bench decision in Rasgam Lal v. Jhandu (°), 


"the object of rule 33 is mansiestly to enable the court to do 
complete justice between the parties to the appeal—where, for 
example, itis essential in order to grant to an appellant that some 
relief. should at the same time be granted to the respondent also 

(1) 8 A. L. J. R., 254. (2) 8 A. L. J. R., 1111. 
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although'he has not filed an appeal or preferred an objection". 

All the parties to the suit are before us and we can see no justification 
for not granting to the plaintiff a decree for sale of Musammat Nazir- 
un-Nisa's share in both the villages. By holding that it is open to 
the appellants to challenge the validity of the mortgage we are 
denying to the plaintiff-respondent the relief granted to him by the 
lower appellate court. While refusing to enforce the mortgage 
against the minor’s share we think it consonant with justice to grant 
the plaintiff a decree for sale of Musammat Nazir-un-Nisa’s share in 
the villages mortgaged Reliance has been placed by the learned 
counsel for the appellants on the case of Mohammad Kkaleef Shi- 
rasi v. Les Tanneries Lyounatses(?). In our opinion that case is 
distinguishable. In that case the plaintiff sued two defendants and 
the suit against one of the defendants was dismissed by the trial 
court but that defendant was,made liable for the plaintiff's costs. 
The plaintiff did not appeal against the decree of the trial gourt and 
the court of first appeal, on appeal by the defendants, dismissed the 
claim against both the defendants The plaintiff thereupon appealed 
to His Majesty in Council and arrayed both the defendants as 
respondents to the appeal. It was held by their Lordships of Privy 
Council that the plaintiff, not having appealed in the court of first 
appeal against the decree of the trial court dismissing his claim as 
against one of the defendants, was not entitled in appeal before their 
Lordships to contest the validity of the decree of the trial court, 
as against that defendant. In that case the validity of the decree 
of the trial court not having been assailed in the court of first appeal, 
their Lordships held that to grant relief to the plaintiff against the 
defendant who was successful in the trial court, would be in effect 
to allow “an appeal direct to his Majesty in Council from the decree 
of the trial Judge'' and that “Order 41, rule 33, Civil Procedure Code, 
was not intended to apply to such an appeal". This is not so in the 
present case. The plaintiff in the lower appellate court filed cross- 
objections against the decree of the trial court claiming a decree for 
sale of the shares of Musammat Nazir-un-Nisa and of the minor. 


For these reasons we hold that Musammat Nazir-un-Nisa’s share 
in both the villages is liable to answer the plaintiff's claim. 


We cannot dispose of this appeal without having a finding from 
the lower appellate court onethe following points :— 


(1) To what extent did the minor Sayed Ahmad Khan benefit 


by the money advanced under the mortgage in suit? 

(2) What is the extent of Musammat *"Nazir-up-Nisa's share in 
village Asafpur ? 

Parties will be allowed to adduce additional evidence. "The find- 
ings -must be returned to this Court within two months from today’s 
date. On receipt of the findings, ten days will be allowed for filing 
objections. 

(1) [1926] A. I. R., 34 (P. C. Section). 


* 
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(0 CIVIL |. à GAINDA' AND ANOTHER (Defendants) 

201997. i à versus ' 
>» + Stine, 6 HAZARI LAL AND ANOTHER (Plaintifs).* 


“DALAL, J) Ciwil Courts Act (Local No, XII of 1887), sec. 38—Appellate Court— 
ee i When not disqualified from hearing appeal. 

o ' Where a Subordinate Judge who decided the appeal was a 
> Munsif when the suit was filed and had charge 'of it up to the 
point of the framing of issues, Ae/d, that he was not disqualified 
from hearing the appeal under sec. 38 of the -Civil Courts Act 
(Local Act XII of 1887), as no decree oi order had been passed 
by him in the capacity of a Munsif. . 

. , CrviL REVISION from an order of MAULVI S: Nawas Hasan, 

` Additiona] Subordinate Judge of Bulandshahr. 

S. -D. Sinka, for the applicants. 
Panna Lal, for the opposite-parties. 
: The following judgment was delivered by . 
Dalal, J. DALAL, J.—There-is no reason for interference. It appears 
that the Additional Subordinate Judge who decided the appeal was a 
Munsif when the suit was filed and had charge of the suit up to 
A the point of the framing of issues. It is urged here that he was 
therefore disqualiffed from hearing the appeal There is no such 
. rule of law. A jadge of an Appellate Court i$ prohibited from.try- 
.ing an appeal against a decree or-order passed by himself as the 
presiding Judge of a Court in another capacity under section 38 of 
the Civil Courts Act (Local.No 12 of 1887). In the present case, 
however, no decree or order has been passed by the Additional Sub- 
ordinate Judge. The attention of that Judge does not appear to 
have been called to the fact that he had charge of the proceedings 
up to the framing of issues, nor was any objection made to his hear- 
ing the appeal. Under the circumstances there is no ground for a 
revision and I dismiss this application with costs. 


e n E . Application divisa. 
*Clv. Rev. No. 103 of 1937. 
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NISAR HUSAIN AND ANOTHER (Defendants) CIVIL 
versus — . 1937 

SUNDAR LAL AND OTHERS (Plaintiffs) AND PEARY LAL — 
f (Defendant).* June, 6 


Agra Tenancy Act (ILI of 1926), section 273— Provision relates to SULAIMAN, 
procedure and not substantive law—Applicabthity of new Act (o pend- - 
ing actions as regards procedure. 


Transfer of Property Act (IV. of 1882), section 52—Lease executed by 
mortgagor of agricultural holding while mortgage decree under execution 
—Transfer can be avorded—Lease, question as to validity of-—Revenue 
Court's jurisdiction, 


Although a defendant in a mortgage suit has power, so long 
as he retains his possession, to grant leases in the ordinary course 
of management of his property, he cannot make transfers to enure 
beyond the time when the property passes by saleto his mortgagees. 
Such a transfer, if made, can be avoided under section s2 of the 
Transfer of Property Act. f 


While plaintiff's decree, obtained on foot of a morigage for 
sale against one BH, was in execution, BH, leased certain speci- 
fied areas of the property morigaged, in favour of defendant No.1 
giving the lessee express power totake actual possession of these 
areas and the option to cultivate them himself. Later on the 
deciee-holder purchased the mortgaged property at auction and 
after obtaining formal delivery of possession against the mort- 
gagor, he sought ejectment of the lessee in the Civil Court ; Aeld, . 
that it was incumbent on the lower Court to proceed according 
to section 202 ofthe old Agra Tenancy Act, but as since the , 

- passing of the first court's. decree the old Act had been replaced 
by Act III of 1926, the lower court should follow the procedure 
laid down by section 273 of the new Act and instead of requiring 
the defendant to institute a suit in the revenue court for the 
determination of the question of tenancy, frame an issue on the 
plea of tenancy and submit the record to the appropriate revenue 
court for the decision of that issue only. 

Enactments dealing with procedure have an immediate effect 
and must, unless the contrary is expressed, apply to all actions, 
whether commenced before or after the passing of the Act. 

Sher Khan v. Deb? Prasad, I. L. R., 37 All, 254, Ram Singh 
v. Girraj Singh, 1. L. R., 37 All, 41 and Raghu Nath v. Conch, 
18 A. L.J. R., 214, referred to. Ran: Dhandei Kuar v. Chhotu Lal, 
19 A. L. J. R., 890 and Admins Bibs v. Sayed Yusuf, 20 A. L. J. 
R., 731, distinguished. 

FIRST APPEAL from a decree of P. C. MoGua ESQ , Subordinate 

Judge of Muzaffarnagar. . 
Akhtar Husain Khan, for the appellants. 


Kailas Nath Katju, for the respondents. 
* F. A. No. 465 of 1924 7 
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The judgment of the Court was delivered by 

SULAIMAN, J.—This is a defendants’ appeal arising out of a euit 
for ejectment. The plaintiffs and defendant No. 3, who formed a 
joint Hindu family, obtained a decree on the basis of a mortgage- 
deed for sale against Basharat Husain. While this decree was in 
execution, Basharat Husain executed a lease, dated the 29th September, 
1919, in favour of the father of Nisar Husain, defendant No. 1, for 
a period of 10 years. This lease comprised a number of Ahewats 
in three villages out of several which were included in the mortgage 
In 1921 the decree-holders purchased the mortgaged properties at 
auction and later obtained formal delivery of possession against the 
mortgagor. They have now brought this suit for ejectment of 
the lessee in the civil court. The main defence of the lessee consist- 
ed of a plea that there was relationship between the parties of zemin- 
dar and. lessee, ‘and the civil court had no jurisdiction to eject the 
defendantfand a further plea was that in view of certain proceedings 
in 1920, the present claim was barred. The learned Subordinate 
Judge has decreed the suit and the mortgagor and the lessee have 
appealed. 

It appears that Piare Lal, defendant No. 3, had also asimple money 
decree against his mortgagor and executed it by ‘attachment of the 
rents due from the tenants. Nisar Husain intervened and raised an 


, objection under Order 21, rule 58, Civil Procedure Code that he was 


in possession as .a lessee and that the rents due from the tenants 
could not be attached by the decree-holder. On the rst May, 1920, 
the lessee's objection was allowed, it being held that the lease was 
not fictitious. The defendants contend that this order bars the 
present claim, inasmuch asno suit for a declaration that the lease 
was fictitious, was brought within one year of the order. In our 
opinion the order is final only to the extent that the lease was not 
fictitious and was not a mere waste paper. It cannot, however, 
prevent the plaintiffs from seeking to avoid the lease on the ground 
that it was executed during the pendency of their mortgage suit 
It is obvious that in the proceedings relating to the execution of the 
simple money decree the present plaintiffs could not have avoided 
the lease on the ground of its being a pendente lite transfer. .The 
order of the 1st May, 1920 cannot, therefore, be a bar so far as 


. the avoidance of the lease on this last mentioned ground is concerned. 


= Although a defendant in a mortgage suit has power, so long as 
he retains his possession, to grant leases in the ordinary course of 
management of his propefty, he cannot make transfers to enure 
beyond the time when the property passes by sale to his mort- 
gagees. Such a transfer, if made, can undoubtedly be avoided under 
section 52 of the Tranafer of Property "Act The point which the 
court below had to consider first was whether the suit related to 
an agricultural holding for if it did, then the defendant-lessee, having 
pleaded that he was a tenant of the plaintiff, the court was bound 
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to proceed under section 202 of the old Agra Tenancy Act. The 
lease in question was not a lease of any fractional undivided shares 
in villages, in which case the lessee can merely collect rents from 
joint tenants. It was a lease of specific complete kewat numbers, 
with areas and Government revenues separately specified, and the 
lessee was expressly given power to cultivate the lands himself or 
to. have them cultivated by the other tenants. When specific areas 
are leased and express power is given to the lessee to take actual 
possession of those areas and he has the option to cultivate them 
himself, it is difficult to hold that the lease is not for agricultural 
purposes. The document does not in any way suggest that the 
lease was granted for any non-agricultural purpose. The form of the 
document is the ordinary form of leases which may be granted by a 
zemindar to tenants of specific plots. These Akewas lands are un- 
doubtedly agricultural lands. A holding was Gefined as a parcel 
or parcels of land held under one tenour engagement or ne lease, 
and land was defined as land which was let or held for agricultural 
purposes, We, therefore, find it very difficult to agree with the 
court below that the lands let under the lease did not constitute 
an agricultural holding. It follows that it was incumbent on the 
court below to proceed according to section 202. 


It has been contended on behalf of the respondents that a suit 
for a declaration that the lease is void or not binding on the plaintiff, 
can only lie in the civil court, and that the revenue court can have no 
jurisdiction to declare it invalid. This contention, in our opinion, 
has no force. No doubt under the old Act the question as to which 
court should eject a z&ekadar, was often a matter of considerable 
difficulty. The position has now been simplified by the enact- 
ment of Chapter 13 of the new Act. Buteven under the old law 
the revenue court had jurisdiction to go into the question of the 
validity of a lease. Such a point arose in the case of Sher Khan v. 
Debi Prasad(), where the plaintiff on having obtained possession 
of a zemindary share on his auction-purchase, found in existence a 
perpetual lease of a portion of the property. Piggott, J. held that 
his natural remedy, if asa matter of fact the lease was executed 
under such circumstances as not:to be binding upon him, was by 
way of a suit for ejectment under section 58 of the Tenancy Act 
and that sucha suit would e cognizable by the revenue court. The 
learned Judge further held that the plaintiff in such a case worfd 
seek for ejectment of the defendants-essees on the ground that they 
hold only as tenants from year to year ; that in reply the perpetual 
lease would be set up and in order to the determination of the ques- 
tion thus raised the revenue court would have to decide whether 
the said lease was valid andebinding on the plaintiff. Chamier, J. 
agreed with that view, and both the learned Judges held that the 
case was covered by the principle of the decision in Ram Singh v. 
Girraj Singh(*) where it had been laid down that a revenue court 

(1) I. L. R., 37 All., 254. (e) I. L. R., 37 All., 41, 
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has jurisdiction to go din the question of validity or invalidity of 
a lease set up by a defendant. The cases of Rant Dhandsi Kuar 
v. Chhotu Lal(*) and of Amini Bibi v. Syed Yusuf (^) are distin- 
guishable. In the former case the property said to have been leased 
consisted of a ta/vka of 26 complete villages, a market, grove and 
several houses. It was accordingly held that the suit did not relate 
to an agricultural holding. In the latter case the learned Judge 
had found that the mind of the lessor was deranged, and he was 
mentally anfit and incapable of understanding or realising the effect 
of the lease; and accordingly it was held that the lease was void 
from its very inception and the position of a person holding under 
such a lease was that ofk trespasser. The property comprised in 
the lease consisted of an undivided fractional share in a village, 
namely, a 6 anna and 4 pie share, and the court was of opinion that 
it was not an agricultural holding. 


The procedure followed in the case of Raghu Nath v. Ganesh (?) 
was to set aside the decree of the court below and to return the 
record with directions to re-admit the suit on its origmal number and 
to proceed according to section 202 of the Tenancy Act. 


Since the passing of the first court's decree the Agra Tenancy 
Act of 1901 has been replaced by Act III of 1926, and in the place 
of the old section 202 we now have section 273 which lays down a 
slightly different procedure. Section 2 has expressly repealed the 
former Act. The question is whether the court below should now 
follow the procedure laid down under section 273 of the new Act 
or that under section 202 of the old Act. In our opinion enactments 
dealing with procedure have an immediate effect and must, unless 
the contrary is expressed, apply to all actions, whether commenced 
before or after the passing of the Act A party bas no vested right 
in mere procedure. The courts have to adopt the procedure laid 
down by statutes which are in force for the time being. The provi- 
sions of section 273 are undoubtedly a rule of procedure, and not a 
matter of substantive law. We bave, therefore, no hesitation in say- 
ing that the court below should follow the procedure laid down by sec- 
tion 273, and instead of requiring the defendant to institute a suit in 
the revenue court for the determination of the question of tenancy, 
frame an issue on the plea of tenancy and submit the record to 
the appropriate revenue court for the deci&ion of that issue only. 


We accordingly allow this appeal and setting aside the decree 
of the court below, send the case back to that court with the direction 
that it should readmit it and proceed as directed by section 273 of 
Act III of 4926. Having regard to all the circumstances of the 
case, we think that the costs incurred jn the court below and in this 
appeal, should abide the event. 


Appeal allowed. 


(1) 19 A. L. J. R., 890. (a) 20 A. L., J. R, 731. 
Qe “IBALL. J. R., 214. 
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SECRETARY or STATE ror INDIA 1n COUNCIL CIVIL . 
AND OTHERS (Defendants) 1947 
versus eras 

Zu», 8. 


RISHI RAM, JAGDISH PRASAD (Plaintiff) .* ME 


Railway receipt, un-endorsed, when not a document of trtle—Possessor of EE 
an un-endorsed receipt, when cannot be regarded a duly appointed agent IQBAL 
—Transfer of Property Act, sections 4 and 137— Contract. Ad (IX of AHMAD, J. 
1872), sections 108 and 178—Rules in the Railway receipt, effect of om 
dhe Provisions of the Contract Act— When Railway Company not estopped 
from pleading agency in case of un-endorsed receipt. . 

Ifa person gives a railway receipt to another person, the 
inference is that he appoints that other pergon his agent to 
take delivery of the goods from the Raikway Company, and 
the fact that in the rules printed on the railway réteipt the 
Railway Company state that it will not recognize an agent 
appointed otherwise than by endorsement will not prevent the 
Railway Company from pleading that that other person "was in. 
fact an agent and entitled to receive'the goods. The rule, how- 
ever, may operate as an estoppel if the consignor has acied on the 
belief that the Railway Company would not recognize as his agent 
the person to whom the Railway. receipt has merely been sent 
without endorsement. 

In the absence of evidence to show & mercahtile custom that 
an un-endorsed Railway receipt is used in the ordinary course of 
business as proof of the possession or control of goods, the Rail- 
way receipt is not a document of title in the hands of the person 
to whom it is sent. There is no authority for holding that 
possession of an un-endorsed Railway receipt by a certain peison 

' justifies another pérson in regarding the possessor as a duly ap- 

pointed agent. 

Ram Das Vithaldas Durbar v. S~Amerchand and Co., 14 A. L. 
J. R., 1045, referred fo. i 

Under sections 108 and 178 of the Contract Act a document 
of title is a negotiable instrument to the extent that the posses- 
sor of it can give a valid title of the goods represented thereby 
to a vendee or a pledgee. The principle underlying these sec- 
tions cannot operate in favour of a mere agent. 

SECOND APPEAL froma decree of H. Beatry Eso; Addi 

tional Judge of Saharanpur, reversing a decree of Bauu Govin® 

SARUP MATHUR, Subordinate Judge. 


Uma Shankar Bajpai, for the appellants. 
Kailas Nath Kaiju, for the respondent. M 
The judgment of the Court ‘vas delivered by `  ” 


ASHWORTH, J.—This second appeal arises out of a suit brought 4s4werts, J. 
by the plaintiff-respondent firm against the Secretary of State for 
*8.A. No. 590 of 1935. i 4 
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India in Council as representing the North-Western Railway and 
against the Agent of the Bombay -Baroda and Central India Rail- 
way Company, Limited (whick defendants will in this judgment 
be called “the Railway Company”) for the value of sacks of 
wheat which the plaintiff alleged to have been wrongly delivered 
by the Railway Company concerned to a person. not entitled to them 
at Bombay. ; 


The facts of the case, sofar as they are necessary for deciding 
the present appeal, are as fdllows:—The goods were consigned 
from Saharanpur on the 13th of May, 1921, and reached Bombay 
on the 29th of May, 1921. They were unloaded on the 30th of May, 
1921, and delivered on the 31st of May, 1921 to the Prince of Wales 
Flour Mills. The Railway receipt at Saharanpur was handed over 
to the plaintiff; the plaintiff himself being entered both as con- 
Signor and consignet. Without endorsing the same he sent it by 
post to ode Shiv Ram Narain. Shiy Ram Narain endorsed to the 
Prince of Wales Flour Mills which firm took delivery. On the 
same day, but after delivery of the goods, the plaintiff gave notice 
to the Railway Company not to deliver the goods to Shiv Narain or 
any one else but himself. The sole question, with which we are 
concerned in this appeal, is whether the Railway Company acted 
ma in making the goods over to the Prince oí Wales Flour 


This is a remzrkable case. On the facts, as stated, the Railway 
Company had a simple reply, and it was as follows: “The plaintiff 
by sending the Railway receipt to Shiv Ram Narain appointed him 
as his agent for taking delivery of the goods by implication. We 
delivered the goods to the Prince of Wales Flour Mills, who was 
appointed subagent of the plaintiff's agent by endorsement of Shiv 
Ram Narain to the Prince of Wales Flour Mills on the receipt". 
This defence was not raised in the written statement in the trial 
court, and, as it has not been considered in the judgment of either 
of the two courts, we may presume that it was not raised in argu- 
ment in either of those two courts. Nor indeed is it taken in any 
ground of the memorandum of appeal before us. Ground 4 would 
have been a statement of this plea but for the .insertion in that 
ground of the words “ a document of title". The insertion of these 
words must mean that if the Railway recfipt had not been a docu- 
Went of title, Shiv Ram Narain would not have been an agent. 
The pleg, therefore, does not raise a defence of mere agency. The 
plea was for the first time put forward in argument in our court. 


It would appear to us that the omission of the Railway Company 
to take this simple plea was due to mjsapprehension by their legal 
advisers of the law. Apparently there was an idea that the con- 
dition in the Railway receipt that delivery would only be given 
toan agent appointed, by endorsement on the Railway receipt, 
debarred the Railway Company from pleading that Shiv Ram Narain 
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was, in fact and in the eyes of the law, a duly appointed agent of 
the plaintiff The condition in the Railway receipt could not affect 
the provisions of the Contract Act. , Shiv Ram Narain was clearly 
appointed an agent for taking delivery ofthe goods by the act of 
the plaintiff in sending him the Railway receipt even without en- 
dorsement. The Railway Company could take advantage of the 
fact that Shiv Ram Narain was the plaintiff's. agent, notwithstand- 
ing the rule that they would not recognise an agent appointed . other- 
wise than by endorsement on the Railway receipt This rule re- 
mained a mere threat until it was acted on by the plaintiff or by 
the Railway Company. In order to take any advantage of the rule, 
the plaintiff was bound to show that he had been induced by the 


rule to believe that the Railway Company would not treat Shiv . 


Ram Narain as his agent and had altered his conduct by reason 
of such inducement. In other words, the plaintiff could only rely 
on the rule in the Railway receipt as an estoppel It does not 
appear that he even pleaded such an estoppel much less-that he 
furnished evidence to prove such an estoppel But he was under 
no obligation to do either, until the Railway Company took the 
plea that Shiv Ram Narain got the goods as his (the plaintiff's) 
agent. For this reason, we are not prepared to entertain this 
plea, which has been advanced for the first time in argument in 
this court. 

Instead of taking this obvious and simple plea, which should 
have disposed of the case quickly and easily, the Railway Company 
took up various untenable pleas, Their main plea was in effect 
that a Railway receipt, even though un-endorsed, is a document of 
title in the hands of the person to whom it is sent. The lower 
appellate court was perfectly correct in holding that this would be 
a dangerous view to take, and that it was impossible to take it, in 
the absence of evidence to show a mercantile custom, that an un- 
endorsed Railway receipt is used in the ordinary course of business 
as proof of the possession or control of goods (see sections 4 and 
137 of the Transfer of Property Act and the Privy Council decision, 
Ram Das Vithaldas Durbar v. S. Amerckand and Co.(). Even 
assuming that tbe un-endorsed Railway receipt was a document of 
title, there is no authority for holding that possession of it by a 
certain person justifies another person in regarding the possessor. 
asa duly appointed agent. Under sections 108 and 178 of the 
Contract Act a document of title isa negotiable instrument to the 
extent that the possessor of it can give a valid title of the goods 
represented thereby to a vendee or a pledged. The principle under- 
lying these sections is that a Joma fide transferee for value may rely 
on delivery of a document of title as proof that the person deliver- 
ing it is entitled to transfer the goods represented by the docu- 
ment The principle cannot operate in favour ofa mere agent in 
any way.- 

(1) 14 A. L. J. R., IO45. ` 
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Another plea taken up was that the plaintiff was estopped from 
denying that Shiv Ram Narain was his agent by sending Shiv Ram 
Narain the Railway receipt. When a person’s act has a certain legal 
effect, it is desperate to plead that that act operates by estoppel. The 
act operated directly of itself and not indirectly by misleading the 
Railway Company. Moreover the Railway Company, up till the 
time of the delivery of the goods, were not aware that the plaintiff 
“had given Shiv Ram Narain the Railway receipt. The mere fact 
that Shiy Ram Narain endorsed the Railway receipt to his sub- 
agent was no proof tkat he had got the Railway receipt from the 

plaintiff. 


The plea of contributory negligence was -not advanced in TT 
Court, and though admitted by the un court, was obviously irrele- 
vant and untenable. 


For the above reasons we are constrained to uphold the decision 
of the lower appellate court though on different grounds. If the 
case had been properly pleaded, it is probable that the Railway 
Company would have been successful. At any rate we wish to 
make it clear that if a person gives a Railway receipt to another 
person, the inference is that he appoints that other person his agent 
to take delivery of the goods from the Railway Company, and the 
fact that in the rules printed on the Railway receipt the Railway 
Company state that it will not recognise an agent appointed other- 
wise than by endorsement, will not prevent the Railway Company 
from pleading that that other persan was in fact an agent and entitled 
to receive the goods. The rule, however, may operate as an estoppel 
if the consignor has acted on the belief that the Railway Company 
would not recognise as his agent the person to whom the Railway 
receipt has merely been sent without endorsement. 


For the aboye reasons we dismiss this appeal with costs. 
Appeal dismissed. 


SURAJ PRASAD AND ANOTHER (Applicants) 
Verfus 
BALDEO (Oppost#-party) .* 

Provincial Small Cause Court Act (No. IX of 1887), section 17— Promisions 
of, mandatory juriidsciion not acquired until cash deposited or security 
given within period pmescribed by Art. 16g of the Lamutation Act of 1008. 

The provisions of section 17 of the Provincial Small Cause 
Court Act No. 9 of 1887 are mandatory and the court does nof 
acquire jurisdiction until cash i is deposited or security is given. 
Badiu Singh v. Paniku Singh, a1 A. L. J. R., 173, followed. 

The deposit may be made and security given within the period 

* Civ. Rev. No. 111 of I927, 


v 
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prescribed by the law of limitation for applications for re-hearing, 
i.e, Art. 164 of the Limitation Act of 1908. 


V. M. Assan Mohammad Sahib v. M. E. Rahim Sahib, I. L. R., 
43 Mad., 579, followed. 


No action of any party can confer maien. on the cout 
where it does not exist. 


CIVIL REVISION from an order of Mourvi S. MOHAMMAD 
AHSAN KAZIMI, Additional Munsif of Farrukhabad. 


S. N. Seth, for the applicants. | 
Baleshwari Prasad, for the opposite-party. 
The following judgment was delivered by - 


DALAL, J.—A decree was passed by a Court of Small Codecs at 
Farrukhabad, on 8th December, 1926, and was transferred for exe- 


cution to the court'of the-Munsif of Tilhar im the Shahjahanpur - 


District The judgmentdebtor Baldeo was arrested in execution 
of the decree and in the Tilhar Court he ‘gave security of a third 


person for his appearance in the Tilhar Court on 30th April, 1927. ' 


Subsequently, on gth March, 1927, he applied to the Farrukhabad 
Court for re-hearing, but at that tme did not deposit in court the 
amount due from him under the decree, nor give security for the 
performance of the decree. His petition of re-hearing was granted 
on 29th March, 1937, the Farrukhabad Court holding that sufficient 
security was given on 4th March, 1927, and there was no necessity 
for the filing of fresh security. In this opinion the lower court 
was mistaken, because the security given in the Tilhar Court was 
not for the satisfaction of the decree but for the appearance of the 
defendant ih that court on 30th of April, 1927. The plaintiff, if 
he obtained a decree, would not be able to recover it from the 
surety who gave security at Tilhar. ` 


The provisions of section 17 of the Provincial Small Cause Court 
Act, No. 9 of 1887, are mandatory and the court does not acquire 
jurisdiction until cash is deposited or security is given. This has 
been held by this Court in Badly Singh v. Panthu Singk(). A 
Full Bench of the Madras High Court held in 1920 that these 
‘provisions were mandatory and the deposit may be made and security 
given within the period prescribed by the law of limitation for 
applications for rehearing, 7 e., Article 164 of the Limitation Ac 
of 1908, V M Assan Mohammad Sakib v. M. E. Rahim Sahib 
In the present case, even accepting that the defendant became aware 
of the decree against him on 4th March ,* 1927, the date of the 
security given in the Tilhar Court, the security in the Faprukhabad 
Court was not given till the 12th April, 1927, f. e., more than 30 
days after the time allowed'under the Limitation Act foran 
application for re-hearing. _ 

On behalf of the respondent Mr. Baleshwari Prasad pointed out 

(1) 21 A. L. J. R., 173. (3) I. L R., 43 Mad., 579. 
130 - 
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Civil that the applicant-plaintiff had taken Rs. 5, which the lower court 
had fixed by way of damages for re-hearing, and argued that the 
— appellant had submitted to the order and could not appeal The 
IRAE . Question here, however, is of jurisdiction and no action of any party 
s. can confer jurisdiction on the court where it does not exist 
PALUEG I hold tbat the lower court acted without jurisdiction, set aside 
Dalai, J. its order of 29th of March, 1927, and restore the decree of 8th 
December, 1926. 


No costs are alloved here. 





Application allowed. 


Order set aside. 
\ 
CIVIL AZIZ AHMAD (Defendant) 
ion versus 
Tune, #6 NAZIR AHMAD (P/aintif) AND NAJIBULLAH KHAN 


AND OTHERS (Defendants) * 


Smee Mohammadan Law—Pre-emption—Ownership of tree with overhanging 
BANERJI, J. ranches does not make Shafi Khalit—Area separated by thoroughfare 
et over whith public have mere right of way—Part of same compact area. 
Where in‘a suit for pre-emption it was found that the property 
sold consisted of undivided shares in a plot of land adjacent to 
the plaintiff’s house, that a tree in plaintiff’s compound overhung 
its branches on the spot in question, and that this plot was divided 
into two portions by a £vzAa public toad but the plot was one plot 
and there had been no partition of the shares of the co-sharers, 
Āeld, that as the overhanging branches confer no right of easement 
to the ownerof the tree, the plaintiff had no rights as a skaf Ahalst 
but inasmuch as the land covered by the road was a part of the 
said plot, though the public had a right to use it, the plaintiff was 
entitled to pre-empt the whole of that plot and the whole area 
was a compact one. 


Hart Krishna Joshi v. Shankar Vithal, 1. L. R., 19 Bom., 420 
and Abdul Shakur v. Abdul GAafur, 7 A. L. J. R., 641, followed, 


t SECOND APPEAL from a decree of L. JOHNSTON ESQ., District 
gudge of Pilibhit, confirming a decree of BABU LAL BHAGWATI 
DAYAL SINGH, Munsif. 
Mukhtar Ahmad, for the appellant. 
Uma Shankar Bajpai, for the respondent. 
The judgment of the Court was delivered by 
Sulaman, J. SULAIMAN, J.—This is a defendant's appeal arising out of a 
suit for pre-emption on the basis of Mohammadan law. The plaint- 
ifs claim is based on an alleged fightasa skafi kkalit. The 
e * S. A. No. 1157 of 1916. 


VOL xxv] HIGH COURT . 1035 


property sold consists of undivided shares ina plot of land adjacent CIVIL 
to the house of ‘Nazir Ahmad, plaintiff. There is also a tamarind 2 
tree standing in the compound of Nazir Ahmad which overhangs its — 
branches on the spot in question. This plot is divided into two AZIZ 


portions by what is called a Aucha public road, but the plot appears ird 
to be one plotand there has been no partition of the shares of the E 
co-sharers, 


The learned Judge has held that Nazir Ahmad has no right to Ss/a:man, J. 
claim tobe a shaft Ahalst, because his tree spreads branches over the 
neighbouring land. He has relied on the case of Hari Krishna 
Joshi v. Shankar Vithal(*) as authority for the proposition that the 
overhanging branches confer no right of easement to the owner of 
the tree. It also appears to us that this circumstance does not give 
the plaintiff rights as a skafi &kal/it. In the foot-ngte to Chapter II, 
page 481 of Baillies Mohammadan Law, Volume |, it ia noted that 

"though rights of water and way are given as examples, it does 
not appear that a alt in any other right than this, has the 
right of preemption’’. 

We must, therefore, reject this claim. , 


As regards the further claim that Nazir Ahmad’s drain flows 

through this plot, the learned Judge has found that this drain in 

reality did not exist, but was a temporary arrangement invented for ` 

the purposes of tbis litigation. This claim must also be rejected. i 
The defendants, however, contend that inasmuch as the &scka 

public road passes through the plot, the portion which lies away 

from the house should not be allowed to be preempted. It does 

nof, however, appear that the land covered by this road belonga to 

the public. The land is in reality a part of this plot though the ° 

public have a right to pass through it.” Under these circumstances, 

the finding of the court below that the whole area is a compact one, 

must be accepted and the plaintiff is entitled to pre-empt the whole 

of that plot. Abdul Shakur v. Abdul Ghafur(*). 


We accordingly dismiss the appeal with costs. 
Appeal dismissed. 


(1) I. L. R., 19 Bom., 420. (a) 7A. To T, R., 641. 
LJ 
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TAMIZ-UN-NISSA BIBI (Defendant) CIVIL 
Versus * 1937 


SYED MOHAMMAD HUSAIN (Plaintif ) * d uad. an 


Estoppel— Rule of—Arbitrary vatuation of second suit or adding a claim SHWO u 
for mesne Drofity — Effect of. - E 1 
A plaintiff cannot get rid of estoppel or over the effect of | IQBAL 
a previous decision safer partes by arbitrary valuation of the AHMAD, J. 
* S. A. No. 1204 of 1925 © 
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second suit or by enhancement of the claim or by over-valua- 
tion or by adding a claim for mesne profits. 'To allow him to 
do so would be clearly permitting an evasion of the rule of 
estoppel. . 

Badri Singh v. Labi Singh, 39 In. Cas., 551 and Chhote Lal v. 
Chandrabhan, 8o In. Cas., 1041, followed. 


SECOND APPEAL from a decree of A G. P. PULLAN ESQ., 


‘District Judge of Moradabad, reversing a decree of BABU HANUMAN 


PRASAD VERMA, Subordinate Judge of Bijnore at Moradabad. 
Peary Lal Banerji, for the appellant 
The respondent was not represented. 
The judgment of the Court was delivered by 


ASHWORTH, J.— This second appeal arises out of a suit for 
possession brought hy the plaintiff-respondent against the defendant- 
appellants The facts briefly are as follows:—One Riyaz Husain 
mortgaged his property to the plaintiff in 1g11 He died leav- 
ing three daughters and a son. The son falsely alleging a gift 


‘of the whole property, sold it to the plaintiff in June, 1920, for 


Rs. 4,000. Of this sum Rs 2,400 were set off against the money 
due on the mortgage, and the balance paid over. The consequence 
was that the plaintiff from holding as mortgagee commenced to 
hold as a vendee. One of the daughters of Riyaz Husain, namely, 
Musammat Tamiz-un-nisa, brought a suit to obtain possession of 
one-fifth of the property on the ground that it was hers by inherit- 
ance from Riyaz Husain, and that her brother had had no right to dis- 
pose by sale of her one-fifth share. She brought the suit in the court 


. of the Munsif, and was successful. It must be presumed that the 
| guit as Mr by her was within the competency of the Munsif to 


decide. e present plaintiff did not resist the suit for possession 
on the ground that, even if the son of Riyaz Husain could not 
give him any title as vendee in one-fifth of the property, still he 
was entitled tofall back on his rights as mortgagee in respect 
of the one-fifth share and retain possession of the whole property. 


This suit was brought by the plaintiff in the court of the Sub- 
ordinate Judge for the purposes of setting up this plea which 
be omitted in the other suit and to recover pessession which he 
lost by the decree in that suit The tri court held that the first 
amit operated as res judicata. On appeal to the District Judge 
of Moradabad the latter upset its findmg on two grounds. One 
ground was that section Ji of the Civil Procedure Code could not 
be invoked, because there. was no obligation on the plaintiff in the 
former suft to plead his right to retain possession as mortgagee. 
The second ground was that the sectien could not be invoked be- 
cause the Munsif was not competent to try the present suit. 


Both reasons appear to us to be incorrect. The District Judge 
thinks that the plaintiff was not bound to plead his position as mort- 
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gagee because such a plea was inconsistent with his plea that he 

. had a good fitle as vendee. But the suit was substantially one for 
possession, and we have no doubt that the present plaintiff should 
have pleaded that, even if the sale of the daughter’s one-fifth share 
was invalid, yet she could not recover possession until the mort- 
gage on that one-fifth portion was paid off. He was bound to 
take this plea, if not in the original written statement, at any rate 
in argument. - 

The question of the competency of the Munsif to try the present 
suit is one not free from difficulty. The District Judge appears 
to have held that he was not so competent, because the present 
suit was filed in the Court of the Subordinate Judge. It is to be 


noticed that the relief ot possession was valued at Rs. 1,350 and ` 


the relief for mesne profits at Rs. go. We have not before us the 
plaint in the former suit, but it must be taken «that the appellant's 
suit for possession was within the competency of the Mufisif. The 
situation then is as follows. The former suit by the appellant for 
possession was within the competency of the Munsif. The present 
suit by the respondent for possession is not within his competency. 
The omission of the relief of the mesne profits from the present 
suit would not bring the suit within the competency of the Munasif. 
It follows that the valuation in one court or other must have been 
wrong. Having made no objection in the former suit to the valua- 
tion the present plaintiff cannot plead that that valuation was wrong. 
The present valuation, therefore, appears to be arbitrary. It has 
"been held that a plamtiff cannót get rid of estoppel by arbitrary 
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valuation of the second suit or by enhancement of the claim or by | 


over-valuation— Badri Singh v. Labi Simgk()-—or by adding a 
claim for mesne profits. Chhote Lal v. Chandrabhan(?). To allow 
him to do so would be clearly permitting an evasion of the rule of 
estoppel We are of the opinion that the Munsif would have been 
competent to give the relief asked for in the present suit if this 
present suit had been valued on the same basis as the former suit. 
For these reasons we hold that the District Judge was wrong and 
that the trial court was correct. | 

For the above reasons we allow this appeal and dismiss the suit 
with costs throughout to the defendantappellant. 

^ Appeal allowed. 


(1) 39 Ind. Cas., 551.5 (2)80 Ind. Cas., 1041. 
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* 


JAGANNATH BHAGWAN DAS (Plaintiffs) 
VETS US 7 
THE MUNICIPAL BOARD or ALLAHABAD (Defendant) .* 


U. JF Municipalities ct (II of 1916), section 326—Interpretation of — 

‘ Act? includes‘ omsssion’—Municipal Account Code, Chapter 3, Rule 27, 

Explanation 2—Gorernment contractors importing goods to fulfil Govern- 
ment contracl—Octror duty, payment of — Refund, question of. 

The. act mentioned in section 326 of the Municipalities Act 
must be interpreted to include an omission, such omission being: 
the cause of action. But where a portion of the claim was made 
more than 8 months after the arising of the cause of action and no 
acknowledgment was relied upon, Ae/d, that such portion of the 
claim was barred by time. 

Rule:27, explanation 2 of the Municipal Account Code implies 
that the goods that are imported should become the property of 
the Government in order that a refund of the octroi duty may be 
obtained and the question of identity, which may arise, has to be 
solved not by the Municipal Board or its officers but by the 

" departmental officer concerned ” who has to certify as to the 
identity. 


[Per SEN, J.— The above rule is based upon public policy and is 
intended to save the State from the incidence of taxation and to 
extend the protection to a private individual who fulfils his 
engagements with the State.] 

Where certain Government contractors imported certain goods. 
within municipal limits to fulfil a Government contract and they 
made the declaration as required -by Rule 27 of the Municipal 
Account Code, paid the necessary duty and produced the certifi- 
cate which vouched as to the identity of the goods, 4e/2, that the 
said contractors were entitled to a refund.- It was not open to 
the Municipal Board to probe into the correctness, legality, or 
validity of the certificate granted by the departmental officer 
cencerned. 

SECOND APPEAL from a decree of D. C. HUNTER ESQ., 
District Judge of Allahabad, modifying a decree of PANDIT V. 
MEHTA, Subordinate Judge. 


we Sir Tej Bahadur Sapru, Narain Prasad Asthana and Hasari 
Lal Kapoor, for the appellants. 

Kailas Nath Katjn, igr the respondent. 

The following judgments were delivered :— 

MURERJI, J.—This appeal is on hehalf of a firm of Government 
contractors who sued the Municipal Board, the respondent in the 
case, for a refund of octroi duty paid by them when they imported 
certain goods within the municipal limits. Their case was that the 

Kg 8. A. No. 1373 of 1925 
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goods were obtained in order that they might fulfil certain contracts 
with the Military authorities and that these goods having been 
appropriated to the use of the Government under those contracts 
and the necessary certificates having been obtained from the Military 
authorities, they were entitled to a refund. 


The Municipal Board resisted the application on the ground that 
the shape in which the goods were accepted by the Government 
Officers was not the shape in which they were brought within the 
municipal limits. In other words, their case was that the rule as to 
refund of the octroi duty applied only where goods imported were 
handed over without any alteration of shape or size of character to the 
Government officers for Government purposes. In the course of trial 
it was found that a portion of the goods in question was handed over 
bodily, without any change, to the Government departments. As to 
these, the plaintiffs’ claim for refund has succeeded. As to the rest 
the suit has been dismissed by both the courts below whd accepted 
the contention of the respondent. 


The question before this Court is one of pure law, vts., the 
interpretation of the Municipal Account Code, Chapter 3, rule 27, 
explanation 2. It says (leaving out more or less unimportant words:) 


" Goods, the property of which is not vested in the Government 
at the time they pass the barrier, but which are imported with a 
view to the fulfilment of a Government confract........ shall, 
on passing the barrier, be declared in wiiting as intended...... 
in fulfilment of a certain.....contract. The duty on them shall 
then be paid; and subsequently if they actually do become the 
property of the Government, the duty shall be refunded on a 
certificate to the effect, signed by the departmental officer 


a? 


There can be no doubt that, on the language quoted above, the 
rule implies that the goods that are imported should become the 
property of the Government in order that a refund of the octroi duty 
may be obtained. The question of identity may no doubt arise. 
But that question of identity has to be solved not by the Municipal 
Board or its officers but by the “departmental officer concerned " 
who has to certify as to the identity. For example, a contractor 
may, in fulfilment of a Government contract, import say 10,000 yards 
of canvas to make tents. He may use up 7,000 yards in makigg 
the requisite number of tents. It will be the duty of the 'depart- 
mental officer’ who takes those tents on behalf of the Government 
to see that he does not certify for refund fs to the entire 10,000 
yards of canvas. Again, hides and leather may be imported by a 
contractor and he may use a pqrtion of these in making boots etc. 
` for the Military. When the boots are accepted, in fulfilment of a 
& contract, the departmental officer must see that the imported 
hides have all been consumed in fulfilling the contract. If he fails 
in his duty, the Municipality would suffer, inasmuch as the contractor 
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would obtain a larger refund than he is entitled to. Itis clear to my 
mind that the object of the rule is that the octroi duty shall not 
come out of the pocket of the -Government. If acontractor 
has to pay octroi duty on goods which he is to employ for manu- 
facturing articles for the Government, he will ultimately obtain the 
duty from the Government. Otherwise he will be a loser. Al 
though, therefore, the contention of the Municipal Board is partially 
right that, at some time or ather, some officer of the Government 
has to look into the identity of the goods, it does not follow that the 
Municipal Board is entitled to withhold répayment of octroi duty 
when the necessary certificate has been granted by the "departmental 
officers". In the present case the certificates are entirely in form and 
are to the effect that the very goods that passed the municipal 
barriers were used in fulfilment of contracts with the Government. 


« It would follow that the plaintiffs are entitled to succeed.. 


But on behalf of the respondents their learned counsel has 
repeated a plea of limitation which was successfully taken in the 
court of first instance but which failed in the court of appeal. The 
argument is based on section 326 of the Municipalities Act. Accord- 
ing to this section no suit can be maintained against the Municipal 
Board for any act done unless it is instituted within six months of 
the arising of the- cause of action. Under this section there is a 
further proviso tbat the claimant shall give a notice of two months 
to the Board explaining his claim. Under section 15 of the Limita- 
tion Act, where any such notice has to be given the period of notice 
has to be excluded. Thus a claim made 8 months after the arising 
of the cause of action must be held to be time-barred. In this case 
portions of the claim, vie; that relating to the two sums of Rs. 
700/15/ and 126/3/6 appear to be time-barred. The certificates 
were granted on the 31st of January, 1923. Application for refund 
to the Municipal Board had to be made within 14 days of the grant of 
the certificate. It does appear that the application to the Municipal 
Board was made within time. The application was made in fact 
on the rat of February, 1923. The suit was however instituted 
on the 20th of November, 1923. This portion of the claim is there- 
fore time-barred. 


It was argued on behalf of the appellants and that argument 


fgnnd favour with the court below that the cause of action of the 


appellants arose only when the Municipal Board definitely said in 
writing that'they were not going to entertain the application. This 
argument does not apped! to ns.. The act mentioned in section 326 
of the Municipalities Act must be interpreted to include an omission, 
vide General Clauses Act, section, 4. The omission to pay the 
plaintiffs’ claim is the^cause of action. In this case there was a^ 
good deal of correspondence but that could not extend the period 


„of limitation unless a portion of the correspondence amounted to | 


an acknowledgment on the part of the Municipal Board. No such 
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acknowledgment has been put before us to show that the period 
of limitation was extended under section 19 of the Limitation Act. 
If the Municipal Board bad decided to send no reply whatsoever to 
the applicant, it could not be said that no cause of action arose or 
that the limitation never began to run. Iam therefore of opinion 
that the plaintiffs claim must be reduced by the amount of 
Ra. 827/2/6 and the interest thereon. ` 


I would therefore allow the appeal in part artd decree the plaint- 
iffs’ claim to the extent indicated above with interest and proportion- 
ate costs. I would allow the parties costs in proportion to their 
respective success and failure 

SEN, J.— This appeal arises out ofa suit by the plaintiffs- 
appellants against the Municipal Board of Allahabad for refund of 
octroi duty. As Government contractors and in fulfilment of certain 
contracts with the Government, the plaintiffs’ had impgrted some 
dutiable goods within the Municipal limits of Allahabad. At the 
time of passing the octroi barrier, the property in the goods did not 
vest in the Government. The result was that the plaintiffa paid the 
necessary octroi duty. They delivered a portion of the goods to 
the Government in the condition as imported. The rest they 
delivered as finished articles as per orders received from the depart- 
mental officer concerned and in terms of the contract. Declaration as 
required by Rule 27, Explanation 2, Chapter III of the Municipal 
Account Code was made with due formality. °A certificate was 
obtained from the departmental officer concerned setting out that 
the plaintiffs had imported the goods and supplied the same in fulfil- 
ment of their contract. These formalities having been gone through, 
the plaintiffs claimed a refund of the octroi duty paid by them to 
the Municipal authorities. The above rule is based upon public 
policy and is intended to save the State from the incidence of taxation 
and to extend the protection to a private individual who fulfils his 
engagements with the State. 

The Municipal Board refused to refund the octroi duty on 
the short ground that the goods delivered to the Government were 
not identical with the goods imported inasmuch as their original 
condition was altered and the finished products supplied by the 
plaintiffs were not the goods imported. This plea did not exactly 
fit in with the facts of the case as disclosed by evidence, for it ya 
undoubtedly proved thata portion of the goods imported had been 
delivered in their original condition The trial court therefore 
decreed the plaintiff's claim in part and ds to the rest it sustained 
the plea put forward by the Municipal Board and rejected the claim. 

On appeal to the learned, District Judge the plaintiffs claimed 
their right to refund on the ground that they had fulfilled all the 
essentials as required by the Municipal Account Code. The respond- 
ent pleaded limitation and also that the plaintiffs’ case was outside 
the Rule, because before delivery to the Govegnment Officer concerned 
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the goods had passed through changes so great as to destroy their ` 
identity. The learned District Judge rejected the plea of limitation. 
He agreed with the trial court that the goods supplied were not 
identical with the goods imported and therefore the plaintiffs were 
not entitled to the benetit of Rule 27, Explanation 2. 


In construing rule 27 the Courts below have not correctly 
applied -the principle that a fiscal enactment must be strictly 
construed; it should’ be interpreted generously towards the subject. 


It is not disputed tbat the plaintiffs imported the goods with a 
view to fulfil a Government contract. They made the declaration 
as required by Rule 27. They paid the neceasary duty. They 
produced the certificate which, in the plainest language, vouched as 
to the identity of the goods. All the conditions necessary to clothe 
the plaintiff with the right to call for a refund were rigidly complied 
with. The plaintiffs’ therefore were entitled toa decree. It was 
not open to the Municipal Board to probe into the correctness, 


legality, or validity of the certificate granted by the departmental 


officer concerned, and itis doubtful if the framers of the Rule 
intended to provide either the necessity or the desirability of an 
enquiry as to the correctness of the certificate which is neither 
ambiguous nor uncertain as a condition precedent to the granting 
of the refund. 
|" Tam in complete accord with my learned brother both as to his 
construction of rüle 27, explanation 2 of the Municipal Account 
Code and also his view of the question of limitation. The result is 
that the appeal succeeds in part. Under the circumstances IJ agree 
as to the order proposed. e 
By THE COURT.—The appeal is allowed in part and the, claim 
is decreed as indicated in the judgments above with proportionate 
costs and interest. Interest after the date of the institution of the 


suit shall be at 6 per cent. per annum. 
Appeal allowed in part. 


SAHU BISHESHAR NATH AND OTHERS (Decree-holders ) 
Ursus : 
' CHANDU LAL AND OTHERS (Defendants) .* 
Civil Procedure Code, Order g4, rule Ó— Provisions of — Property ceased to be 
available for sale—No fault of mortgagee— Personal decree— When 
mortgage entitled to. 

Where the whole of the property has ceased to be available 
for sale owing to no fault of the moitgagee, the mortgagee is 
entitled to a personal decree the whole right to which the mort- 
gagee has had all along but which right has been merely 

* S. A. No. 1246 of 1935. 
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suspended owing to the fact that his remedy against the 
mortgaged property was not yet shown to have been exhausted 
or be otherwise available. Such a decree is not within order 34, 
rule 6, nor based by analogy with Order 34, rule 6 on any legal 
fiction that there has been a sale. 

Ram Raghubwr v. Imamı Begam, 9 I. C., 403, Sheodin v. 
Bhawani, 9 I. C., 752 ; 14 O. C., 62 and Prifbehari v. Indarpal, 
55 I. C., 967; a3 O. C., 145, followed. 

Prabhu Narain Singh v. Amir Singh, I. L. R.,-a9g All, 369, 
Bekarı Lal v. Bisheshari Dayal, 9 A. L. J. R., 569, Darbari Mal 
v. Moola Sngh, I. L. R., 42 All., 519, Kedar Nath v. Chandu, 
I. L. R., 25 All, 25, Satish Ranjan v. Mercantile Bank, 1. L. R, 
48 Cal., 702 and Badal v. Debs, 25 A. L. J. R., 485, referred to. 

SECOND APPEAL from a decree of A. G. P. PULLAN ESQ, 

District Judge of Moradabad, reversing a decree a£. Basu HANU- 

MAN PRASAD VERMA, Subordinate Judge of Bijnor at Moradabad. 


Peary Lal Banerfi, for the appellants. 
Pasnd Lal and Surendro Nath Gupta, for the respondents. 


The judgment of the Court was delivered by 


Boys, J.—This is a decree-holder's application purporting to 
be under Order 34, rule 6, and asking for a decree, not for a balance 
due after a sale but for the total amount of the decree, on the 
ground that any sale now applied for and carried eut would be in- 
evitably infructuous owing tono fault of the mortgagee decree-holder. 
The facts are that the judgment-debtor executed a simple mortgage 
in favour of the present decree-holder on the 16th of January, 1908. 
On this mortgage a suit was instituted on the 20th of November, 
1913, and a preliminary decree was obtained on the 22nd of 
December, 1913 ex parte. A third party, with whom we are not 
now concerned, brought a suit against the mortgagor, to which he 
also made the mortgagee a party, for a declaration that the mortga- 
gor had no title in the property mortgaged, and obtained a decree 
on the 15th of December, 1915. On the 23rd of September, 1916 
the mortgagee obtained a final decree. 


The question that now arose for the mortgagee was whether 
he was to apply for sale under that decree, or what was his remedy, 
in view of the fact that it bad already been declared in a suitygo 


which he was a party that his mortgagor had no title. We have no. 


information what steps, if any, he took, though presumably he took 
some, between the 23rd of September,*1916, and the 8th of 
September, 1932.. As we have no information of what occurred 
in this interval it must be presptned that he did something to keep 
his decree alive, for no question has been raised as to that decree 
having become barred by limitation. The only matter which we find 
is & note by the Munsarim at the foot of the present application 
which says :— 


Beys, J. 
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" This application is beyond time from the date of the decree 
passed in the original suit”. 

No issue appears to have been framed on this, and we must, dise 
fore, take it that the application was made within three years of the 
last proceeding in execution and that the decree must be taken 
to have been alive at the date of the application so that an ordinary 
application for sale would, at the date of the present application, 
not haye been barred by limitation. 

Again, if the present application can | be properly regarded 
as one under Order 34, rule 6, it might further be arguable at least 
that an application under Order 34, rule 6 is in the nature of an 
application for execution and that, as such an application, the applica- 
tion, in its present form also, is not barred by limita tion. : 

It becomes ngcessary, then, to determine whether an applica- 
tion for a personal detree, where there ha8 been no sale at all but 

the mortgagor has been found subsequently tothe decree to have 
no rights, and where the mortgagee has not been to blame, is an 
application within Order 34, rule 6. 


The trial court gave the decree-holder a decree under Order 
34, rule 6 relying on the cases of Brifbehari Lal v. Índargal 
Singh(?) and Prabku Narain Singh v. Amir Simgh(). The 
lower appellate court set aside the decree of the trial court and 
dismissed the application relying on Bekari Lal v. Biskeskari 
Dayal (°) and Daróari Mal v. Moola Singh (+). 

We have considered the following cases :—Kedar Nath v. 
Chandu (*), Ghafur v.  Makomed(), Pirbhu v. Baldeo("), 
Pirbhu v. Amir Singh(), Ram Raghubir v. Imami Begam(?), 
Sheodin v. Bhawani (1°), Bihari v. Bisheshar(U), Satish Ranjan 
v. Mercantile Bank (7), Brijbehart Lal y. Indarpal Simgk(), 
Darbari v. Mula (*) and Badal v. Debi (7) but, in the view that 
we take, it is not necessary to consider them in detail. _ 


Two considerations are manifest at the outset.  Firatly, that if 
the decree-holder has, apart from his having allowed his remedy to 
become barred by limitation, no remedy, he will be the victim of an 
injustice. Secondly, that it is only by doing violence to the plain 
language of Order 34, rule 6, that an application, such as the present 
where there has been no sale, can be Reld to be supported by the 
t&ms of that rule. 


It would seem to be the first of these considerations which has 
led in some of the decided cases, and, in the seeming absence of any 
other rémedy, to decisions that applications similar to the present 


1) 571. C., 967 G) I. L. R., 29 All, 369 

3) 9 A. L. J. R., 569. 4) I.L. R., 43 All, 519 

s) I. L. R., 26 All, 25. 6) I. L. R., 28 All, 19 

7) I.L. R., 29 All, 260. 8 LL.R All., 369 

9) 9I Gep doge (10) 14 O. C., 62; 9 I. C., 751 
(11) 9 A.L. J. jus I. de R., 45 Cal., 702 
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one come within Order 34, rule 6. This is the position which we 


have to consider. 


Where the right toa personal decree is barred by limitation at 
the time of filing the suit, it has gone altogether and cannot be 
revived at all, either on the discovery that the mortgagor had no 
title to any of the property, or after a sale of the whole or part of 
the property has resulted in a deficiency. The mortgagee has 
deliberately chosen to let that right go and there is an end of the 
matter. 


Where, however, the right toa personal decree is not barred by 
limitation at the time of filing the suit, what is the position ? 


The mortgagee can get a decree for sale, and, though it is of no 
immediate use to him, no harm is done if that decree is combined 
with a .conditional decree under Order 34, rule 6°—/euna Baku v. 
Parmeshwar (*)—but he cannot get at the same time as bis decree 
for sale an unrestricted personal decree. 


It may be noted that there is apparently no statutory basis for 
refusing the immediate grant of an unrestricted personal decree, but 
the courts have evolved and declared this rule, for it would clearly 
be absurd to give the mortgagor the time allowed for payment under 
a decree for sale and atthe same time allow the mortgagee to 
proceed instanter under a personal decree. 


What, then, happens to the mortgagee's right tb an unrestricted 
personal decree if he has it at the date of suit but cannot be allowed 
to take it at the same time as his decree for sale ? 


It has always been understood and conceded that the right to a 
personal decree is not wholly destroyed, for a right to a personal 
decree, at least under certain conditions, is merely suspended until 
those conditions are fulfilled as is clearly indicated by Order 34, rule 
6. This is manifest and beyond dispute. What reason is there for 
holding that the rule which we have quoted keeps in suspension 
only so muth of the right to a personal decree as can, in the 
necessary conditions, be later exercised under Order 34, rule 6 and 
destroys the remainder of the right? In our view there is none. 


As it appears to us, the rule does not arbitrarily destroy “any 
part of the right toa personal decree; the whole right remains; 
the rule merely suspends the whole right during and because Sf 
the existence of the remedy against the mortgaged property; and 
it follows that, as soon as that remedy has been exhausted, or, with- 
out any blame attaching to the decree-holder, has ceased jo exist or 
is discovered to have never existed, the obstacle to the granting of 
a personal decree is removed and the mortgagee is free to claim his 
whole right to an immediate personal decree and he can exercise it 
by an application in the suit for a personal decree. 

(1) 461. A., 294; I. L. R, 47 Cal., 370 (P. €i 23 O. C., 145 (P. C.). 
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Order 34, rule 6 is in accordance with this rule and is merely 
an illustration of its working, and is only inserted, not because 
it gives some exceptional right, but to deal with the case of a 
deficiency,,as the suitable complement of rule 4 (1) and rule 5 (2) 
which direct what is to be done with a surplus. 


It may be noted that the unqualified declaration of the decree- 
holder’s right to the full amount of money (App. D, Form 5) further 
indicates that it is the whole right toa personal decree which is 
merely kept in suspension. 


This broad principle governs alike cases suse there has biei 
no sale and where there has been a sale leaving an unsatisfied 
balance. 


Where the remedy against the mortgaged property under a sale 
decree is shown tg be no remedy at all, e.g., by the discovery that 
the mortgagor never had any title to any of the property, or by the 

mortgagor losing his title to the property, or for any other cause 
not due to the fault of the mortgagee, the reason for suspending 
the right to a personal decree has ‘disappeared and the mortgagee 
can immediately, on the discovery, apply in the suit for a personal 
decree ; not by calling in aid a legal fiction that there hag been 
a sale and applying Order 34, rule 6 (which in terms applies only 
where there has been a sale), but on the straightforward ground 
that the reason for keeping in suspension the right to- a personal 
remedy has gone. « 

Similarly, where the remedy against the property is exhausted 
by the sale of the whole of the property, or by so much of the pro- 
perty as remains available for sale, and there remains a deficit, a 
new right to a personal decree does not come into being, but the 
existing right ceases to be suspended, the objection to the exercise 
of such a right being now removed. 


We may refer here to the forms given in the Code of Civil 
Procedure. The plaint asks for a personal decree “claims pay- 
ment" (App. A. No. 45), and, in default, à decree for sale, etc. 
The decree does not give him a personal decree or any form of 
order for payment, but merely “ declares the amount due” and 
gives an opportunity for payment. | 

We would therefore concur in the view that has been held in 
sugh cases as Kam  Raghwbir v. Imami Begam Ç), Sheodin v. 
Bkawani(*) and Brijbehari v. indarpal(*), that where the whole 
of the property has ceased, to be available for sale owing to no fault 
of the mortgagee, the mortgagee is entitled to a personal decree, 
though we do not hold that decree to be with one within Order 34, 
rule 6, or even to be based by analogye with Order 34, rule 6, on 
any legal fiction that there has been a sale, but toa personal decree 
the whole right to which the mortgagee has had all along but which 

(1) 9 I. C., 403. (13) 9 I.C.,752; 14 O. C., 62, 
(3) 57 I. C., 967 1 330. C., 145. 
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right has been merely suspended owing to the fact that his remedy CIVIL 


against the mortgaged property was not yet shown to have been 1927 


exhausted or be otherwise unavailable. $n 
In the present case the suit was filed on a date when the right SiszkSHAR: 


to a personal decree was not yet barred ; it was specifically asked NATH 

for as the first relief in the plaint. Applying the principles above — cu rpg 
stated the mortgagee was entitled to apply in the.suit for a per- LAL 
sonal decree as soon as it became known that his remedy by sale 
of the mortgaged property was exhausted, in this case by having 


become inevitably infructuous. 


But now the mortgagee in the present case is met with a real 
difficulty. He admittedly knew as long ago as the 15th of December, 
1915, that the mortgaged property was not available to bim; it 
was on that date that, in accordance with the view that we have 
expressed above, the obstacle to his applying in fhe suit for a per- 
sonal decree was removed and on that date he became entitled to 
apply for an ordinary personal decree. . The fact that he asks for 
a decree under Order 34, rule 6, which we have held inapplicable, 
would not be adequate reason for refusing him an ordinary personal 
decree. But on 15th of December, 1915 he had all the knowledge 
of the facts upon the basis of which he now asks for a personal 
decree and could have proceeded immediately. His application is 
now clearly barred by limitation. 

The appeal is dismissed with costs. 


Boys, J. 


e 


Appeal dismissed. 


JAISHTH MADHO ACHARIVAJI alias MANOHAR LALJI Cr 


AND OTHERS (Defendants) 1927 
versts Jac e 
mt s. 
THAKUR SRI GAT ASHRAM NARAINJI (Plaintif ).* seine 
7 MEARS, C.J. 


Limitation Act (IX of 1908), Art. 6a of the Schedule—Applicabthity of— tinpgry J 
Mutwalli receiving money for and on behalf of idol—Sust for recovery Nn 
of—No vesting of property 1n-mutwalli within meaning of section 10, 

Limitation Act. 


A mutoalli or custodian of endowed property of a temple ma 
in a general way be described as a "trustee", 1.2., a person in a 
position of trust with respect to the administration of the temple 
property but he i$ not a person in whom»under section 10 of the 
Limitation Act property becomes vested in trust for any specific 
purpose. Whatever sum a mufmal/: receives for and on behalf of 
the idol installed in the temple can be treated only as sums 
received to the use of the plaintiff idol and a suit to recover money 
so received is governed by Art. 62 of the Schedule to the Limitation 
Act. 


. 


* F. A. No. 357 of 1934. 
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Vidya Varythı v. Balusamı Ayyar, I. L. R., 44 Mad., 831. 
(P. C), followed. A 
FIRST APPEAL from a decree of PANDIT SHIMBHU NATH 
DUBE, Subordinate Judge of Muttre. 


Sir Tej Bahadur Saprs and Narain Prasad Asthana, for the 
appellants. 


B. B. O' Conor, for the respondent. 
The judgment of the Court was delivered by 


LINDSAY, J.—The question to be decided in this appeal is one 
of limitation, namely, whether the suit was governed by Article 62 of 
the First Schedule to the Limitation Act, as contended by the 
appellant, or by section 10 of the Limitation Act as found by the 
court below. , 


Article 62 provides a period of three years limitation for a suit 
to recover money payable by the defendant to the plaintiff for money 
received by the defendant for the plaintiffs use. Section 10 of the 
Act contemplates a suit brought against a person in whom property 
has become vested in trust for any specific purpose, or his legal 
representatives or assigns, for the purpose of following such property 
or the proceeds thereof or foran account of such property or proceeds; 
and it is declared that a suit for any of these purposes shall not be 
barred by any length of time. 


In order to decide this question it is necessary to consider the 
nature of the suit and the legal position of the contesting defendant 
Jaishth Madho Achariyaji who is the appellant before us. 


The plaintiff in the suit was the deity styled “Thakur Sri Gat 
Ashram Narainji Maharaj” installed in the temple at Muttra known 
as the Gaya Ashram Tila and the suit was brought on his behalf 
by a lady named Sundar Kunwar professing to act as the superin- 
tendent and guardian cf the idol. 


This lady and the eight defendents who were impleaded were 
described in the plaint as »ww/atwai/ts. 


As originally framed, the suit was one for rendition of accounts 
of the income and expenditure of the temple property but by subse- 
quent amendment it became a suit for the recovery of a specified sum 
of money due to the temple for a perifd beginning with the 15th 

v'November, 1906, from the first defendant Jaishth Madho Achari. 


The case for the plaintiff was taat the temple was entitled to a 
one-half share of the ireome of a village named Khasrai Bhajanpura. 
The conjesting defendant pleaded that the share of the temple was 
one-fourth, not one-half, and that he was entitled to appropriate a one- 
fourth share to his own use. 


This defence preveiled and the suit was dismissed but, on appeal, 
to this Court, the decree was reversed. It was held tbat the temple 
had a right to a half share af the income from tbe village just 
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mentioned. 


This Court sent the suit back for disposal and it was then, for 
the first time, that the contesting defendant raised the plea of limita- 
tion with which we have now to deal. The plea was that by reason 
of Article 62 of the Schedule to the Limitation Act the defendant 
could not be made liable for any sum accruing due prior to three 
years before the date of the suit. 


The Subordinate Judge repelled this plea being of opinion that the 
defendant was a trustee in whom (along with the other .mszawallis) 
property had become vested for a specific purpose. He held that 
the suit could not be barred by any length of time 


The history of the temple is set out shortly in the judgment of the 
court below. It appears to have been built by one Pran Nath Sastri 
who died in the year 1830. How the -property which constitutes 
the endowment was acquired is not clear; but the temple ,has been 
supported out of the revenues of some villages in the Gwalior State, 
and has for many years been in receipt of an annual payment from 
the proprietors of the Awagarh estate in these provinces. For some 
time indeed the temple properties were managed by one of the 
Rajas of Awa. 

In the paper-book of Firat Appeal No. 401 of 1921 which was 
prepared when the present suit was previously under appeal to this 
Court, is to be found a report made by the Special Manager of the 
Awagarh Estate which discloses the origin of the dnnual contribution 
made by the estate to the temple. One of the Rajas, Pirthi Singh, 
allotted the revenue of two of the estate villages, Khasrai and Bhajan- 
pur, for the maintenance of the temple. By some arrangement made 
subsequently, a sum fixed at Rs. 1,650 per annum was treated as 
the equivalent of the revenue and came to be paid regularly in certain 
shares to the temple and the priests. No document creating a trust 
was ever prepared but in the year 1850, under an award and an 
agreement, the temple was declared to be entitled to receive one-half 
of this annual sum, the other half being distributed among the 
Acharis, #.4., that descendants of Pran Nath Sastri. 

A copy of this deed of agreement is in the paper-book of First 
Appeal No. 401 of 1921 (page 23) as also a copy of a subsequent 


agreement executed by thesAcharis—dated the 2nd November, 1874 ' 


(page 25) by which they bound themselves to pay into the temple 
treasury in certain defined shares, a sum representing one-half of 
total income received from the endowed property. 


* The report of the Special Manager shows that since the year 
1867 the Awagarh estate made the annual contribution of*Ra. 1,650, 
handing .it over to the Acharis¢n accordance with the terms of the 
award just mentioned, until payment was withheld owing to disputes 
among the Acharis. After’ some interval the payments were 
resumed and the money has since been regularly made over to the 
Acharia who are the descendants of Pran Nath Sastri. 
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It is with this contribution from the Awa estate that we are 
concerned in the present suit, and the position seems to be that the 
proprietor of the Awa estate for tbe time being is the trustee, the 
temple, £4, the idol installed in it being the cestws gua trust or 
beneficial owner of half the annval contribution made from the revenue 
of the village or villages caled Khasrai Bhajanpur. There is no 
evidence to show that there has ever been any conveyance of these 
villages, or the income of them, to any trustee in trust for the specific 
purpose of the maintenance of the temple. The villages remain the 
property of the estate—subject to the obligation imposed by the owner 
upon himself—to pay yearly from the income of the villages a sum 
of Rs 1,650 which is to be divided half and half between the 
temple and the custodians or muftawallis of the temple. 


While it may, be that the mufawallts have at various times been 
described as "trustees" of the temple property, they are certainly 
not persdhs in whom, to use the language of section 10 of the 
Limitation Act, “property has become vested in trust for any specific 
purpose". 

The position of »ww'awallisand skebait has been defined in a 
recent judgment of their Lordships of the Privy Council, Vidya 
Varuthi v. Balusami Ayyar(?), at page 843 where it is said :— 

"Neither under the Hindu law nor in the Muhammadan system 
is any properly conveyed to a sAebat? or a seufawaliss in the case | 
of a dedic&tion. Nor is any property vested in him: whatever 
property he holds for the idol or the institution he holds as 
Manager with certain beneficial interests regulated by custom or 
usage. Underthe Muhammadan law the moment a wmag/ is 
created all rights of property pass out of the wag:f and vest in 
God Almighty". 


It follows from this that the position of the contesting defendant 
in this suit—now the appellant—is not that of the express trustee 
referred to in section 10 of the Limitation Act. Asa wiutawallt or 
custodian of the endowed property of the temple he may, ina general 
way, be described as a ''trustee"—a person in a position of trust 
with respect to the administration of the temple properties—but no 
property is vested in him upon trust for any specific purpose. 
Whatever sums, therefore, he has received for and on behalf of the 
idol installed in the temple can be treated only as sums received to 
t&e use of the plaintiff idol and a suit to recover money so received 
is governed by Article 62 of the Schedule to the Limitation Act. 
This point is therefore decided in favour of the appellant. E 


The ogly other ground of appeal which was argued was that 
concerning the rate of interest, 12 per cent. per annum, allowed by 
the court below up to the date of the decree. It is said this is an 
excessive rate. We do not think so, and we should not be justified 
in interfering with the discretion of the court below to award interest 

. ` (1) I. L. R., 44 Mad., 831. 
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at what it considered a reasonable rate. The patent dishonesty of 
the appellant in appropriating money.which he knew did not belong 
to him is a very good ground f for the award against him of interest 
at a substantial rate. 

The appeal succeeds to the extent that we substitute for the 
decree of the court below a decree for profits received for the three 
years prior ‘to suit at the rate of Rs. 412-8-0 per annum carrying 
interest at 12 per cent. per annum up to the date of this Court's 
decree and thereafter at 6 per cent. per annum. The plaintiff will 
get proportionate costs upon this amount in the court below. The 
appellant, in view of his conduct as described above, will pay his 
own costa in thia Court. 


SHIAM LAL (P/ainiiff) be 
versus , 
JAGDAMBA PRASAD AND ANOTHER (Defendants) .* 
Transfer of Property rict, section 83— Provisions of — Mortgage— Redemption 
— wit for, by transferee— When cannot be filed before expiry of str 


pulated term of morigage— Personal concession in favour of morlgage— 
What amounts fo. 


In the absence of any agreement expressed or implied to the 


contrary, the right to redeem and the right tó foreclose must be . 


regarded as coextensive, Vadjuv. Vadju, I. L. R, 5 Bom., aa, 
followed. 


Z The mere use of the words andar miyad in the mortgage-deed 
is not enough to evidence a contract to the effect that the mort- 
gagor was given a right to redeem before the expiry of the sti- 
pulated period for which the mortgage was effected. 


Where the mortgage was made for 15 years but it was agreed 
between the parties that “if the mortgagor paid the mortgage 
money [rom his own house, he would be entitled to redeem the 
property andar miyad” and further ‘‘that the mortgagor will not be 
entitled to redeem the property by mortgaging or-selling the pro- 
perty to another party,’ and the appellant having purchased the 
equity of redemption, brought a suit for redemption before the 
expiry of the term fixed in the mortgage, 4Ae/d, that the suit was 
premature, that the mortgage was for a term of 15 years certain 
and that no option was given to the mortgagor to redeem tfe 
mortgage before the expiry of that period. 

` [Per SEN, J.— The rigidity of the ®riginal contract was by 
reason of the special contract relaxed in favor of the,mortgagor 
but it was a concession apd nothing more, but the appellant 
war not entitled to the benefit of this personal concession, 
Bakhtawar Begam v. Husaini Khanam, I. L. R., 36 All, 1gs at 
199, referred to.) 
* S. A. No. 1650 of 1925. 
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SECOND APPEAL from a decree of BABU PARTAB SINGH, 
Additional Judge of Cawnpore, reversing a decree of BABU SARUP 
NARAIN, Second Subordinate Judge. . 

Narain Prasad Astkana, for the appellant. 

“Kailas Nath Kaiju, for the respondents. . 

The following judgments were delivered :— 

IQBAL AHMAD, J.—This is a plaintiff's appeal and arises out of 
a suit for redemption ofa-mortgage, dated the 4th of February, 1922, 
executed by Udai Singh, in favour of the defendant-respondents 
Jagdamba Prasad and Debi Charan, for a sum of Rs. 1,500. The 
plaintiff purchased the equity of redemption on the 8th of July, 1922 


‘and deposited the mortgage money in court, on the 16th of November, 


1923, under the provisions of section 83 of the Transfer of Property 
Act and as the mortgagees did not withdraw the money and consent 
to the redemption of'the mortgage, the plaintiff-appellant filed the 
suit giving rise to the present appeal 


The defence to the suit was that the usufructuary mortgage 
sought to be redeemed by the plaintiff was for a term of t5 years 
certain, and the suit having been filed before the. expiry of that term, 
was premature. 


The trial court held that though the mortgage was for a term of 
I5 years, the mortgagor was given a right to redeem the mortgage 
before the expiry of that period, provided he paid the mortgage 
money from his own pocket and not by raising the same by a mort- 
gage or sale of the mortgaged property. It further held that the 
condition embodied in the mortgage-deed that the mortgagor would 
be entitled to redeem before the expiry of 15 years only on condition 
of paying the mortgage money from his own pocket constituted a 
fetter on the equity of redemption and, therefore, the plaintiff-appel- 
lant, notwithstanding the fact that the suit was filed before the expiry 
of 15 years, was entitled to a decree. 


On appeal by the defendants the lower appellate court held that 
the condition referred to above was a grace and a concession given 
to the mortgagor by the mortgagees and could only be exercised by 
the mortgagor himself and did not constitute a clog on the equity of 
redemption. In that view of the case the lower appellate court revers- 
ed the decree of the trial court and disrfissed the plaintiff's suit 


*" [t is argued on behalf of the plaintiff-appellant that the restriction 
put on the right of the mortgagor to redeem the mortgage before 
the expiry of the stipulated - period by allowing him to do so only gn 
condition gf paying the mortgage money from his own pocket and 
not by raising the same by a mortgage or sale of the mortgaged 
property is a clog on the right of redemption and is bad inlaw. In 
the view that I take of the true i aaa of the mortgagedeed 
this question does not arise. 


In my opinion the mortgage was ior a term of 15 years certain 
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and no option was given to the mortgagor to redeem the mortgage 
before the expiry of 15 years. The document, after reciting that the 
mortgagor had usufructuarily mortgaged the property for a term of 
15 years vis., from &&arif 1330 to the end of 1314 fasli, in favour of 
the mortgagees, proceeds as follows :— 


"And it is agreed that neither the mortgagor will be entitled 
to the usufruct of the mortgaged property nor the mortgagees 
will be entitled to interest on the mortgage money...... and 
after paying the mortgage money from my own house I would 
redeem the mortgaged property within the period fixed. If I 
pay after mortgaging or selling the property to some other per- 
son then the mortgagees will be entitled not to accept the money 
and not to quit possession. In case of default and non-payment 
of the principal money the mortgagees will be entitled to obtain 
proprietary possession over the mortgaged property by suit and 
then this very mortgage-deed will be deefned to be a sale-deed 
and the mortgage money to be sale consideration. ...-.. and the 
mortgagees are authorised to bring suits for arrears and enhance- 
ment of rent............ till the period fixed by this mortgage. 
Therefore, I have executed this  usufiuctuary morigage-deed 
containing terms of a conditional sale for a period of xs years”. 


It is well settled that in the absence of any agreement,expressed 
or implied to the contrary the right to redeem and the right to 
foreclose must be regarded as-co-extensive ; vide Vadju v. Vadfw 
(2. In the present case there can be no doubt that the mortgage 
was made for a period of 15 years certain. “The only question is 
does the document evidence any contract by which the mortgagor, 
notwithstanding the fact that the mortgage was for a period of 15 
years, was given the Tight to redeem the mortgage before the expiry 
of that period ? 


Reliance is placed by the learned counsel for the appellant on the 
following sentences in the mortgage-deed in support of his contention 
that the mortgagor was given such a right :— 

"Aur mublighan zar-i-rahin apne ghar se ada kar ke hagiyat 
marhuna andar miyad fak-i-rahin kara lunga. Agar kahin rahin 
wa bai karke ada karun to murtahin rupiya na lewen aur qabza 
na chhoren’’. ] 

As already observed abqve, I am unable to agree with this ‘eaten: 
tion. It seems to me that the mere use of the words andar misga 
in the mortgagedeed is not enough to evidence a contract to the 


effect that the -mortgagor was given a right to redeem before the , 


expiry of the stipulated period for which the mortgage was effected. 
As observed in the case already cited, the use of the word “within” 
is not a sufficient indication of » 


“the intention of the parties that the odiis principle should 
not prevail with respect to the mortgagor and that he might 
redeem in a less period than ten years. We should expect: some 

(1i) ILL. R., 5 Bom., 232, 
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stronger expiession than that word if the intention were that 
the mortgagor’s position was to be more favourable than that of 
the mortgagee"'. 

If it was intended by the parties to the mortgage transaction 
that the mortgagor could redeem the mortgage before the expiry 
of the stipulated period, I should have expected in the mortgage-deed 
some Clear expression of that intention by inserting some such words 
as “even before the expiry of 15 years the mortgagor will be entitled 
to redeem the mortgage". If it was intended by the passages from 
the mortgage-deed quoted above to give the mortgagor the right 
to redeem before the expiry of the stipulated period, one would have 


` further expected in the mortgage-deed some conditions on which 


the mortgage was to be redeemed on the expiry of that period ; but 
there is no such condition in the deed. The conclusion, therefore, 
is permissible that the condition noted above had reference to re 
demption gn the expity of the period of 15 years. It appears to 
me that the context in which the words "andar miyad” occur points 
to the conclusion that those words had reference to the period fixed 


- for the redemption of the mortgage and were not intended to entitle 


the mortgagor at any time before the expiry of 15 years to redeem 
the mortgage. If it was not the intention one would have further 
expected that the subsequent clauses in the deed, giving the mort- 
gagees a right to institute suits for arrears and enhancement of rent 
etc., for a period of 15 years would have been qualified by some 
condition to the effect that if the mortgage was redeemed before the 
expiry of 15 years the powers conceded to the mortgagees by those 
clauses would come to an end. 


For the reasons given above I hold that the mortgage sought 


‘to be redeemed was for a period of 15 years certain and no 


option was given to the mortgagor to redeem the mortgage under 
any circumstances before the expiry of that period. I would, there- 
fore, dismiss the appeal. 

SEN, J.—This appeal arises out of a suit for redemption of a 
mortgage, dated the 4th of February, 1922. It is not the original 
mortgagor who seeks to redeem. The person who seeks to redeem 
is the purchaser of the equity of redemption under a document, 
dated the 8th of July, 1922. 

The suit was resisted on the groufid that it was premature; 
timit the mortgage was for a term of 15 years certain; that 
before the expiry of the said period it was not open to any person 
deriving title from the mortgagor to ask to redeem the property 
and that any condition in the mortgage bond allowing redemption fo 
the mortgagor before 15 years was a personal concession to him and 
could not be availed of by his transferte. 

' The whole case hinges upon a construction of the mortgage 


bond. , It is unnecessary for me to reproduce the terms which have 
been set out in. the judgment of my learned brother. As has been 
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said above, the parties originally contemplated to mortgage thé 
property for a period of r5 years certam but it was further agreed 
between the parties that if the mortgagor paid the mortgage 
money from his own house he would be entitled to redeem the 
property "andar miyad", that is, before the expiry of the 15 yeara. 
The mortgage-deed further provided that the mortgagor will not be 
entitled to redeem the property by mortgaging or selling it to 
another party, 


Now what does the. expression “andar miyad” mean? If the 
matter were res integra, I would be prepared to hold that “andar 
miyad" meant before the expiry of 15 years and that according to 
the stipulations contained in the mortgage bond the suit was not 
premature. 


In every mortgage transaction, in the absence ofa contract to 


the contrary, there is a reciprocity of mutual rights and Sbligations ~ 


between the parties and the rights of the mortgagee to sellor to 


CIVIL . 
- 


1937 


SHIAM LAL 


v. 
JAGDAMBA 
PRASAD 


Igbal 
dåmed, J. 


foreclose are coextensive with the right of the mortgagor to redeem. ..' 


The mortgagee cannot sue to call in his money before the stipulated 
period any more than the mortgagor can seek to, redeem before that 
period has run out. This is the general rule but it may be varied 
and qualified by a special contract. In the case of Bakhtawar 
Begam v. Husaini Khanam(') their Lordships observe that 


"ordinarily, and in the absence of special condition entitling the 
“mortgagor to redeem during the term for which the mortgage is 
created, the right of 1edemption can only arise ou the expiration 
of the specified period. But there is nothing in law to prevent the 
parties from making a provision that the mortgagor may discharge 
the debt within the specified period, and take back the property. 
Such a provision is usually to the advantage of the mortgagor’’. 


In a number of cases it has been held that where the mortgage 
bond was couched in terms similar to the one which is before us 
and provided that the mortgage was redeemable in or within a 
certain number of years, the stipulation in question must be taken 
to mean that it was not redeemable till after the expiry of the said 
term. Ragkubar Dayal v. Budhu Lal(*) and Husaini Khanam v. 
Husain  Kkam(?). Following the cursus curiose I must hold that if 
the mortgage-deed provide’ that the mortgage was redeemable jn 


or within 15 years, the mortgage was not redeemable till after th€ 


expiry of the fixed term. 


e The mortgage-deed, however, provides a e term that if the 
mortgagor pay$ that mortgage money “from his bouse without 
selling or mortgaging” before the expiry of the stipulated period, 
he would be entitled to redeem. Ido not find anything -unreason- 
able or unconscionable in this agreement. The original contract 


(1) I. L. R, 36 All., 195 at 199. (13) I. L. R., 5 Bom., 22. 
G L - R., 39 All., 471 at473. 
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. the rigidity of this agreement as to the period of the mortgage in 
-favour of the mortgagor but upon -certain terms. He is reluctant 


to be ousted by another mortgagee or vendee before the expiry of 
15 years but he is more tender to the mortgagor. The stipulation 
in question does not amount to a clog on the equity of redemption 
The learned counsel for the appellant takes his stand upon the case 
of Ram Saran Lal v. Amrita Kwar (*). It appears to me that 
the facts of the case were very different froth the facts of the case 
now under appeal. ' In that case a mortgage by conditional sale was 
made by the execution of two contemporaneous documents executed 
in the year 1862 which provided that the mortgage was to operate 
fora term of 10 years. The documents further provided that if 
the mortgagor desired to redeem he could do so with his own money 


‘and not with any *bosrowed capital. The period of ten years expired 


in 1872. * In 187g-a person claiming to be the transferee from the 
original mortgagor sought to redeem the mortgage'and was met with 
the plea that according to the terms of the mortgage the right to 
redeem was restricted to the mortgagor himself and could not be 
availed of by his transferee. This plea was repelled by this Court 
which described the stipulation in the bond as wanton, arbitrary and 
oppressive. In that case that stipulation raised an absolute bar to ` 
redemption except in the case of the mortgagor himself and with a 
further restrictiog that he was not to redeem with borrowed capital 
In the present case there was no legal bar to the parties making a 
mortgage of the property for a term of 15 years which in the normal 
course of things would aot be redeemable before the expiry of the 
said term. Where however indulgence is granted by the mortgagee 
to the mortgagor, namely, that without borrowing money, without 
selling or mortgaging, if he were to offer the money to the mort- 
gagee before the expiry of 15 years, the mortgagee should have no 
objection to allow the property to be redeemed, there does not seem to 
me to beany equitable ground for considering that a condition of 
this description was not legally valid or enforceable. The rigidity 
of the original contract that the mortgage was not redeemable for 
a period of 15 years is, by reason of this special contract, relaxed in 
favour of the mortgagor but it is an indulgente—a concession and 
nothing more. The plaintiff-appellantds not entitled to the benefit 
ef this concession. I hold that the case has been rightly decided 
by the court below. I would, therefore, dismiss the appeal with 


' costs. 


By THE Court— The appeal is dismissed with costs. x 


Appeal dismissed. 
(1) L L. Ra, 3 All, 369. 
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Tenancy Act (II. of 1901), section r65— Requirements of — When nol satis- 
fied — Suit by lambardar as lambardar against co-skarer— When does not 
Ie— Co-sharer holding as sir or khudkasht excess Jasd—'' Lambardar”, 
definition of. 

A lambardar cannot sue as Jaméardar one or more co-sharers 
for any sum due from them by reason of their holding as sr or 
khudkasht excess land. S&:shambhar Nath v. Bhullo, I. L. R., 34 
AN., 98, followed and Ganga Singh v. Ram Sarup, 1. L. R., 38 
All, 223, dissented from Kundan Lal v. Basant Ras, 78 I. C., 
330, referred to. 

A suit under section 165 of the Tenancy Act must be one for 
accounts primarily and it must be shown by figures that the other 
co-sharers have no claim to the excess which thé particular co- 
sharer who is plaintiff, is claiming. The fact that tMe plaintiff 
may have paid off another co-shater out of his own pocket any 
money, will not give the plaintiff a right to recover the money so 
paid from a third co-sharer. 

As regards a Jambardar being the agent for certain co-sharers 
against other co-sharers, there is nothing in the definition of 
““lambardar’’ in the Revenue Act as applied to the Tenancy Act 
by section 4 (13) and read with section 49 of the Revenue Act 


and the Board Rules, which would authorize a /ambardar to - 


represent a few only of the co-sharers against «other co-sharers. 
SECOND APPEAL from adecree of A. G. P. PULLAN ESQ. 
District Judge of Agra, confirming a decree of PANDIT MAHESH 
BAL DIKSHIT, Assistant Collector, first class 
Narain Prasad Asthana, for the appellants. 
N. C. Vaish, for the réspondent. 
The judgment of the Court was delivered by 
ASHWORTH, J.—This second appeal which came up before a 
single Judge of this Court has been referred to a Bench of two 
Judges on account of the apparent conflict between the case of 
Bishambhar Nath v. Bhullo (!) , on the one side, and Ganga Singh 


v. Ram Sarup (°) and Kundan Lal v. Basant Rat (*) , on the other . 


hand The whole question involved is whether a /ambardar can sue 
as Jamóbardar any co-sharer who has occupied land bringing in an 


estimated yearly income irfexcess of the sum due to that co-sharer 


according to his fractional interest in the makal. 'e 
An attempt has been made by the plaintiff Zaméardar' s counsel 
in this second appeal to show that the suitewas not one of this des- 
‘cription, and, secondly, that it was not treated by the lower courts 
as one of this description. The former attempt must fail in view of 
the account filed by the plainftiff with his plant. That account does 
not show the plaintiff'8 share in the makal as a co-sbarer. It claims 
* S. A. No. 464 of 1925. 
(1) I. L. R., 34 All., 98. (a I. L. R., 38 AIL, 223. 
: ~- (3 751.C.33. , 
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from the defendants the whole of the excess, in value of their 
khudkashki and sir land over the amount due to the defendants by 
reason of their fractional share in the mahal. It also credits the 
plaintiff with Zasóardarí hag. It is, therefore, quite clear that the 
plaintiff is suing as a Zawóardar. 

The trial court of which the decision has been upheld by the 
lower appellate court, does appear to have treated.the suit as one by 
the Jamséardar in his capacity as a co-sharer. The trial court has as- 
certained the plaintiff's individual share and worked out what sum 
.was due to him as an individual co-sharer. This involves a change 
in the nature of the suit from that actually brought. We might bave 
been disposed to permit of such a change being made and uphold the 
decree of the lower courts, if it were not open to objection on an- 
other ground than that the plaintiff's case had been changed in the 
course of hearing? But the lower courts have, in our opinion, erred 
in one material point. They have allowed the plaintiff to claim the 
whole of the excess income in the hands of the two defendants, 
because the: plaintiff’s share in the total profits of the mahal does. 
not exceed (except by a few rupees) that excess. One co-sharer is 
not entitled ip claim the whole of the excess in the hands of another 


' co-sharer merely because he is short to that extent of his fractional 


share in the income of the »aAa/. All the other co-sharers who 
are similarly short are entitled to share in the excess income enjoyed 


ae by any one cosharer and they must be made parties to the suit by 


the one co-harer. This fact was ignored by the trial court. It was 
perceived by the lower appellate court which attempted to meet it in 
the following way. The District Judge has stated that four of the 
other co-sharers admitted as witnesses (not as parties) that there 
was nothing due to them and later on he.states that the plantiff's 
case is that be has paid off the other co-sharers what was due to 
them. This will not, however, satisfy the requirements of section 
-I65 of thé Tenancy Act. A suit under section 165 must be one for 


„accounts primarily It is necessary that there should be accounts 


showing that the plaintiff is entitled to the sum claimed. For 
this purpose it must be shown by figures that the other co-sharers 


` have no claim to the excess which the particular co-sharer who is 


plaintiff, is claiming. The fact that the plaintiff may have paid 
off another co-sharer out of his own pocket any money, will not 
giye the plaintif a right to recover the money so paid from a 
thid co-sharer under section 165. Section 165 is confined to a 
claim for a share of money collected in excess which is due to the 
plaintiff on the ground “of its being so collected One co-sharere 
cannot clas on behalf of another co-sharer merely by reason of 
making a payment to that other co-sharer without some transfer of 
the actionable claim which would be valid in law. No such transfer 
is set up in this case. So far then as the decree appealed against 
may be regarded as a decree in fayour of an individual co-sharer, 
it may be impugned ‘on the ground that the plaintiff-respondent 
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was not shown by the accounts prepared by the trial court to be 
entitled to the sams decreed him, inasmuch as the claiuis of the 
other co-sharers were not included in that account. We are unable, 
therefore, to uphold the decree of the lower courts. 

We now come to the question raised by the Judge of this Court 
who,had this case referred to a Bench. The plaintiff sued as /amóar- 
dar. Should his suit have been entertained as such? In the case 
of. Bishambhar Nath v: Bhkullo (') it was held by a Bench of two 

. Judges of this Court that a /amdardar is not the agent of the 
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co-sharers generally, so as to be entitled to sue on their behalf to. 


recover profits due to some of them from other cosharers holding 
strand AAudkashki lands in excess of.their ‘proper shares. The 
basis of this decision was that there might be a custom or rule 


conferring on the Jamóardar a power to represent all the co-sharers ` 


against a non-co-sharer, but that there could not be Tor at any rate 
was, not), any custom or rule of law entitling a /ambardap to repre- 


sent some of the co-sharers against others. In Ganga Singh v. . 


Ram Sarup(*) there wasa suit by certain co-sharers against a 
lambardar for profits. "The plaintiffs claimed in that suit that the 
lambargar should be responsible to them for excess income enjoyed 
by other co-sharera by reason of the value of their ssr and AAndkasht 
exceeding their fractional share of profits. The court permitted 
this to be done, although it was argued that a /amberdar could not 
be made liable for such excess profits, if, as ruled in Bishamóka: 
Nath v. Bhutlo, he was not entitled to realise them by a suit. This 
contention was rejected mainly on the consideration that a /amóardar 
‘must be entitled to reply to co-sharers claiming their shares of rental 
collected that these co-sharers had realised all that to which they 
were entitled by possession of sír and Akudhkasht. This considera- 
tion was held to establish in suits under section 165 of the Tenancy 
Act, the necessity of taking into consideration the amount of str 
and AAudkashi owned by the parties. Incidentally in this decision 
it was remarked that 
‘if the lambardor is the agent of the coshareis to 
bring a suit for rent, he seems to be equally their agent for 
the purpose of bringing a suit against co-sharers who hold sir 
and AAxdka:k! in excess and who have refused to allow the srr 
and &Audkas^! which they hold to be taken into account", 

This latter passage was quoted with approval by a single Judge 
in the case of Kundan, Lal v. Basant Rai (*) in which case 
lambardar was held to have a right to sue on behalf of certain 
co-sharers against other co-sharers holding eland in excess of their 
shfre. It is not clear from the recorded judgment in the case of 
Ganga Singh v. Ram Sarup (*) whether the plaintiffs were asking 
the Jambardar to account for excess which had been realised 


by the /amsbardar or not. If this excess was ope not yet realised _ 


by the /ambardar, but which it was claimed he could realise, then 


(1) I. L. R., 34 AIL, 98. (2) A L. R., 38 All, 323. 
A (3) 751. C., 33o- 
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it is true that the decision in Ganga Singh v. Ram Sarup (*) 
could not be reconciled with the decision in Biskambhar Nath v. 
Bhullo (*), otherwise there would be no inconsistency between the 
two decisions Again the illustration given in Ganga Singh v. 
Ram Sarup(?), which led to the decision of the court that it was 
necessary to take sir and EÁuZckaskt into consideration, does not 
appear to us necessarily to have that effect. If a  cosharer 
sues a /ambardary for his share of rental, that co-aharer must be 
deemed to have actually collected in excess the value of his 


' bhudkask? so far as that value exceeds his fractional share of the 


income of the mahal. There is no difficulty in making a co-sharer, 
whether plaintiff or defendant, liable for payment of what he has 
actually collected or must be deemed to have collected. It is quite 
another matter to require a Jamóardar to be responsible to co-sharers 
for excess due by other co-sharers which he has not collected. As 
regards a Yamóardar being the agent for certain co-sharers, against 
other co-sharers, there is certainly nothing in the definition of 
" lambardar" in the Revenue Act as applied to the Tenancy Act 
by section 4 (13) and read with section 49 of the Revenue Act and 
the Board Rules, which would authorise a /asmbardar to represent 
a few only of the co-sharers against other co-sharers. Again the 
collection of rent is governed by entirely different considerations 
to the collection of excess income from one co-sharer holding land 
yielding an annugl income in excess of his share of the income of 
the whole makal. A tenant is a party outside the cosharers and 
the Jambardar, when suing the tenant, will represent all the 
co-sharers. A co-sharer holding str or AAndkashki cannot be re- 
garded as holding it in a capacity other than that of a co-sharer. 
He holds the land because he is a co-aharer and it is impossible to 
set up the co-sharing body as a juristic body with interests entirely 
separate from the single co-sharer’s intereat. 

We, therefore, in accordance with the decision in Zzskamóhar 
Nath v. Bhullo (*), in preference to that in Ganga Singh v. 
Ram Sarup (+), which decision we consider should not be followed 
so far as it dissents from the previous decision, hold that 
a lambardar cannot sue as /ambardar one or more co-sharers 
for any sum due from them by reason of their holding as sir or 


' khudkasht excess land. . 
*' We have remarked above that the lower courts allowed the . - 


plaintiff's case to be varied in the course of hearing but their 
decision was open to objection even on the basis of the substituted 
case for tbe reasons stated. 

For the above reasons we allow this appeal and dismiss the suit 
of the plaintiff with costs throughout. 


Appeal allowed. 
(1) I. L. R., 38 AIL, 323. : (3) I. L. R., 34 AIL, 98. 
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ABDUL KHAN (Defendant). . CIL 

. ^00 versus T in. 

SHAKIRA BIBI (P/aisiff).* - — 
Agra Preemption Act, section 16— Interpretation of — Entitled to pre-émpt,’ PR: 
meaning of the expression — Claim to pre-empt portions of property based SULAIMAN, 
usder the Act and Mohammedan Law—Decree in respect of claim aJ 
under the Act—Partial pre-emption, effect of —Section 4 (3).— Land’ ETUR 
includes buildings standing upon it. ` pe 

Where the property sought to be pre-empted consisted of a 
semindari share, a $rd share ina house and a sugar-cane pressing 
mill, and the plaintiff disqualified herself from pre-empting part - 
of the property, underthe Mohammadan' Law, by having failed 
to perform the necessary demands, Ae/d, that her claim 
regarding the rest, based on the provisions of the Agra Pre- 
emption Act, must also fail on the ground of partial pre-emption. 

Muhammad Wilayat Ali Khan v. Abdul Rab, I. L. R, 11 All., 
108, Mujib-ul-lah v. Umed Bibi, I. L. R., 21 All, fig, Abdul 
Rahman v. Hedayat-ul-lak, 12 A. L. J. R., 88 and Z. A. Pueck 
v. Asts Fatima Bibi, 19 A. L. J. R., 107, followed. 

Section 16 of the new Agra Pre-emption Act does not do 
away with the former interpretation of the law. 

Held, further, that even if the claim under the Mohammedan” 
Law [or pre-emption of the houseand thesugarcane pressing mills 
failed, the plaintiff hada right to preempt these properties under 
the Actas the definition of land under the Act includes buildings 
standing upon it, although in order to be pre-emptible such 
buildings must be sold along with the Jand to which they are _ 
attached but not otherwise. 7 


SECOND APPEAL from a decree of BABU PRIYA CHARAN 
AGARWAL, Subordínate Judge of Azamgarh, confirming a decree of 
BABU BIJAYPAL SINGH, City Munsif. 3 

Mukhtar Ahsnad, for the appellant. s 

Sheo Dikal Sinka, for the respondent. 


The judgment of the Court was delivered by 

SULAIMAN, J.— This is defendant's appeal arising out of a suit suseman, J. 
for preemption. The' property sold by the vendor consisted of a 
samindari share as well as a one-third share in a house and a sugar- 
cane pressing mill The plaintiff sued to preempt the samindari 
under the provisions of the Agra Preemption Act, and the share 
in the house and the mill on the basis of the Mohammedan law. 
the date fixed for hearing her witnesses were not present, but an 
application unaccompanied by an affidavit was filed asking for an 
adjournment. That application was disallowed and the plaintiff's 
claim as regards the last two items was dismissed on ¢he ground 
that she had not performed the necessary demands required by the 
Mohammedan law ; but her claim for preemption of the sawtindari 
was decreed on payment of a proportionate price. That judgment 
has been affirmed by the lower appellate court. : ve 


B3 
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The contention before the courts below was that it was the duty 
of the plaintiff to preempt the entire property which was sold by 
the vendor, and that inasmuch as by not having performed the 
necessary demands, she disqualified herself from pre-empting part 
of the property under the Mohammedan law, her claim" based on the 
provisions of the Act must also fail on the ground ,of partial -pre- 
emption. - 


The lower appellate court overruled this contention on the 
ground that an amendment proposed by a member in the Legislative 
Council for adding the words “in accordance with the provisions of 
this Act" at the end of sectiof 16, was opposed because it was 
thought unnecessary and superfluous and was lost, and that there- 
fore the expressiori “entitled to preempt” in that section must be 
deemed to mean ‘preempt under the Act’. It is not proper to refer 
to the proceedings of* the Legislative Council in order to determine 
the true interpretation of the language of a section. We have to 
interpret the section as it stands irrespective of what might have 
been thought by any individual member of the Legislative Council. 

There can be no doubt that prior to the passing of the Act, it 
was laid down by this Court that a preemptor must preempt the 
entire property sold whether he hasa might of preemption on the 
basis of a custom or the Mohammedan law. This view was first 


' expressed-in the case of Muhammad Wilayat Als Khan v. Abdul 


Rab('), where thes plaintiff having disqualified himself from pre- 


'empting a portion of the property under the Mohammedan law, was 


not allowed to pre-empt the rest under the waytb-+s/-are. The learned 
Judges, at page 110, however, remarked that it was a question on 
which, although they had affirmed an opinion, they expressed that 
opinion with some hesitation. That view was consistently followed 


. ina number of cases by this Court, and by some Judges perhaps 


reluctantly: Mujib-ul-lah v. Umed Bibi), Abdul Rahman v. 
Hedayat-ul-/ak(*) and L A. Puech v. Asis Fatima Bibi(*). 


Although from one point of view the rule of law was perfectly 
sound, namely, that a pre-emptor should not be allowed to pick and 


-choose, there was also much to be said for the contrary view that the 


rights of preemption -based on custom, contract or Mohammedan 
law are separate and distinct, and a pre-ensptor might very well rely 
on ene such right and not on all. Properties may be sold under one 
salé-deed to some of which a person has right undera prevailing 
custom, to another portion | under some special contract between the ' 
parties and to a third under the Mohammedan law provided he fulfills® 


-the necéssasy conditions. A pre-emptor might well abandon his right. 


based on any special contract which might be difficult to prove, or on 
the Mohammedan law in which case also the oral demands may be 
difficult to prove, and may fall back exclusively on his right under 


a LL.R, 1: AN, ds 108. p IL L R., sr All, 119. 
3) WA. .J.R 88. 4) 19 A. L. J. R., 107. 


: V ` 43. . od 
.* = . - * . 
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. the custom. In the case of a specific performance of a contract of CIVIL 
preemption there may be special circumstances under which a et 
court may refuse to exercise its discretion. In cases under the — 
Mobammedan law the uncertainty of convincing a court as to the SCAN 

performance'of the demands by producing oral evidence of mere PE 

. relations or-friends, might be felt to be very great. There is, SHAKIRA 
therefore, a certain aniount of hardship on a pre-emptor who has un- Bra 
doubtedly the right under the custom, if he is called upon to come SsZeimam, J. 
to court on the basis of a contract as well as the Mohammedan law. i 
In view however of the series of rulings of this Court, it is not ‘ 

"possible for us to make a departure pnless we are satisfied that the 
new Act has made an alteration. 

The latter pottion of section 16 of the Act làys down that no 
suit shall lie for enforcing a right of preemption in respect of a 
portion only of the property which the plaintiff eis entitled to pre- 
empt. The courts below have thought that this section if exhaust- 
ive and embodies the whole law of partial pre-emption, and that the 
words ‘in accordance with the provisions of the Act’ must be 
deemed to be understood at the end of the section In our opinion 
this is not a sound inference. Even if we assume that the word 
‘ preempt’ at the end of the section means ‘preempt under the 
Act, the conclusion is not justified. The proviso to section 3 
specifically lays down that where there is no right of pre-emption . 
under section 5, the provision of the Mohammedan law of pre- 
emption shall not be affected in case the vendor and the pre-emptor 
are both Mohammedans. It is thus obvious that where there is 
no right under section 5, the right under the Mohammedan law 
is maintained. An enforcement of a right of pre-emption under the 
Mohammedan law would therefore alse be a pre-emption under the 
Act Ina casein which a samindari and a house are sold together, 

: the claim to preempt the samindari would be under section 5 read 
with section tr and the claim to preempt the house under the 
Mohammedan law would be in accordance with the provisions of 
section 3. Both claims would therefore be under the Act and sec- 
tion 16 would require that the plaintiff must preempt the whole ` 
of the property which he 1s entitled to pre-empt. - 

Another significant circumstance ia the use of the word * pro- 
perty’ instead of the word 'Bnd' in section 16. Had it been in- 
tended that a pre-emptor is bourd to preempt only the landed príe ` . 
perty sold and need not include in his cldim house properties, one 
would have expected to find the prohibition cenfined to landed pro- 
pefty which the plaintiff is entitled to preempt instead of the use : 
of the more comprehensive word ' property '. 

` Although we consider it unfortunate that the old rule which 
caused serious difficulties has not been altered, we are constrained 
to hold that the language of section 16 does not do away with the 
former interpretation of the law. 


» le 
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It i i8 next contended that ever if the claim under the Moham- ` f 
medan law for pre-emption of the house art the sugarcane pressing à 


mills fail, the plaintiff has a right to preempt... these properties 
under the Act as the definition of land is wide "anough to cover 
such properties. There is no doubt that under the old, law houses 


Smaxina and buildings, other than those which automatically pass with 
IB 


Sulaman, Fe 


,* 


- 
* 


» 


m 


^ 


the camindars, could not be preempted. Section 4 (3) of the Pre- 
emption Act, however; defines land “as including things attached 
to the earth or permanently fastened to anything attached to the 
earth when sold or foreclosed along with the land to: which they 
are attached but not otherwise'. The expression ‘ attached to ‘the 
earth’ has been defined in section 3 of the Transfer of Propérty 
Act and there it undoubtedly includes buildings. That definition, 
'however, must be deemed to have.been intended for the purposes 
of that Act only ‘and cannot be imported into the Pre-emption Act. 
Nevertheless tbe use of the two expressions ‘ attached to the earth’ 
and ‘permanently fastened to anything attached to the earth * 
does indicate that it was intended that buildings which are built 
upon land should be included. The wide scope of the definition could 
not have been intended to apply to trees only. We must therefore 
hold that under the Act land inclodes buildings standing upon it. 
But in order to be pre-emptible such buildings must be sold 
along with the land to which they are attached, but not otherwise. 
If therefore the sites occupied by the house and the sugarcane 


_ pressing mills were the exclusive property of the vendor and have 


been completely sold under the deed, there would be no difficulty 
in holding that they also are pre-emptible. This would have been 
the case.also if the whole samindari had been sold. But in the 
present case only a one anna and odd share in the samindari has 
been transferred. Ifthe sites are joint lands then only a corres- 


‘ponding share in those sites has been transferred. It would then: 
. be very difficult to hold that the sugarcane mills and the houses 

` Have been sold along with the lands to which they are attached 
'.' . inasmuch as they would be deemed to be attached to the sixteen 


"ünnas shares in the lands, whereas only a one anna and odd share 


4 : has been sold. 


We accordingly send down the flowing is issue to the lower appel- 
. late court for a finding:— 


7e (1) Whether both or either of o sites occupied by the house 
... and the sugarcane pressing mills were the exclusive property of the 
: vendor or the joint property of the co-parcenary body. 


As this aspect of the question was overlooked, we direct fhat 
the parties should-have the opportunity of producing any further 


' evidence on this issue which they nfay choose to do. The finding. 


should be returnéd by the 31st of October, 1927, and the usual ten 
days will be allowed for objectiona. i : 
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GAYA PRASAD AND ANOTHER (Defendants) 2a 
l versus 1937 
=< DURGA SINGH AND ANOTHER (Plaintiffs). * July, 38 


Bundelkhand Encumbered Estates Act (I of 1903), section 10, sub-section 2, MUKERII,J. 
cl. (a)—Provisions of —Disabslity under—Agreement by father of joint SEN, J. 
family entered duritg pendency of—Sale-deed executed in terms of after 
disability ceased — Deed compulsorily registered by court—Sale null and 

& void and not binding on sons. . 


- Where the father, after agréeing to sell to one D certain joint 
ancestral property when he was under a disability to do so under 
section ro, sub-section 2, clause (a) of the Bundelkhand Encumbered 
Estates Act (1 of 1903), transferred it to a third party, and où a 
successful suit for specific performance brought subsequently by 2, 
P, the father, executed a sale-deed, in terms of the^ said agree- 
ment, his disability having then ceased, and this. deed was 
compulsorily registered by the court, and the property transferred 
to D, Acid (ina suit for recovery of possession of the said 
property, brought by the sons after the death of their father and 
D), that the agreement was void ab initio and could not be 
ratified by the subsequent cessor of disability and that the sale 
was a nullity and not binding upon the plaintiffs. 

[Per SEN, J.—A void agreement cannot bé ratified by an act 
of the court. 

Inasmuch as the sale-deed was executed to satisfy debts which 
were binding upon the family, the sons could not impeach the 
sale-deed without being put upon such terms as the equities of 
the case,call for. | ; 

[Per MUKERJI, J.—As the sale followed the agreement, it T 
must date back to the date of the. agreement for its validity. 


- 


There is no prohibition againsí a court taking cognizance of . 
a suit to enforce,an agreement like this to sell and therefore | -e 
the decred against the father stood good, but the sale being, 
prohibited by law, is not binding on the sons.] . 
FIRST APPEAL from a decree of BABU KAULESHAR NATH Rais 
Subordinate Judge of Bandg. 
Kailas Nath Katj“ and Krishna Bhan Lai Nigam, t for. Ge.” 
appellants. a ol 
Peary Lal Banerji, for the: respondentg. E 
The following judgments were delivered :— ; e E 


SEN, J.—This 18 an appes] by the defendants ains out of & * Se, J. 
suit fof possession of the samindari property in massa Masgawan, 
district. Hamirpur, and: also for mesne profits on the following 
allegations. The plaintiffs and their deceased father Piare were 


* F. A. No. 191 of 1985., 
134 ^ . 


> 
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members of a joint family Piare had contracted a debt and the 
family was in involved circumstances. Piare applied to the 
Commissioner under section 6 of the Bundelkhand Encumbered 
Estates Act (Act I of 1903, Local) that the provisions of this Act. 
be applied to him. The provisions of the Act were applied, and 
the Commissioner directed an enquiry to be made by the Special 
Judge, and the latter duly published a notice to all claimants in 
accordance with the provisions of section 9 of the Act 


On the 2nd of September. 1911 Piare entered into an agreement 
with Durga , father of defendants Nos. 1 and 2, to sell the property 
in suit to him for a sum of Re. 1,300. After this Piare appears to 
have changed his mind, and he sold the property to defendant No. 3, 
Sigdar, on the 17th of November, I9rr, for an ostensible sum of 
Rs. 2,500. Thereupon Durga sued Piare and Sigdar for specific 
peformance of the contract dated the and of September, 1911. This 
suit was ifstituted on the 1gth of March, 1912 and was decreed on 
the 27th of July, 1912 On the 28th of December, 1912 an appeal was 
preferred but it was dismissed on the 12th of November, 1913. A 
sale-deed was executed through the court on the 21st of March and 
it was compulsorily registered on the 16th of May, rọr4 In the 
meanwhile, on the 16th of May, 1914, the Commissioner, under 
section 28 of the Act, declared that Piare had ceased to be subject 
to the disability mentioned in section 10, sub-section 2 of the 
aforesaid Act Piare, the father of the two plaintiffs, and Durga, 
father of defendants Nos. 1 and 2, were dead on the 17th of 
November, 1923 when the present action was commenced. 

The plaintiffs sought to recover possession of the property which 
bad passed out of the family by reason of the enforcement of the 
contract to sell, which had been entered into by the plaintiffs’ 
father on the 2nd of September, 1911. The plaintiffs challenged 
the sale-deed on the following grounds :—that it was executed with- 
out consideration, without any legal necessity, and that both the 
contract to sell and the consequential sale were void under section 
10, sub-section 2 of the Bundelkhand Encumbered Estates Act. 


The defendants Nos. 1 and 2 contested the claim on the grounds 
that the plaintiffs were not the legitimate sons of Piare, that the sale 
was not for consideration, that it was e to discharge antecedent 
debts and for the benefit of the family, that the suit was barred by 
the rule of res judicata, and that at the time of the decree for 
specific performance, and also at the time of the completion of the 
sale, Piare was no longer* subject to the provisions of the Act, and 
therefore ghe sale did not contravene any provision of the said Act. 


The court below held that the pJaintiffs are the legitimate sons 
of Piare, that the sale was made for consideration and legal necessity, 
that the defendants were not entitled to raise the pleaof res fudicata 
and that the suit was not barred by section 11 of the Code of Civil 
Procedure. The court however held that on the 2nd of September, 
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I911, Piare was absolutely disqualified, not only to sell, but to enter 
into an agreement to sell the property, that the said agreement was 
void ad iiio and could not be ratified by the subsequent cessor 
of disability, and that the sale was a nullity and ,not binding upon 
the plaintiffs. It further held that the court had no jurisdiction 
to entertain the suit for specific performance in contravention of the 
provision of section ro, sub-section 2, clause (4) of the Act. The 
disability ceased on the 17th of September, 1913. A decree for 
specific performance was passed on the 27th of July, 1912 when 
‘the disability had not ceased. The court therefore did not possess 
the legal competency to entertain the suit, either on thedate of 
the institution of the suit, or on the date of the passing of the decree. 
An appeal was preferred on the 28th of August, 1912. On this 
date the disability of Piare had not terminated The Appellate Court 
by affirming the decision of the primary court could not clothe it 
with a legality that it did not possess. It is ori this finding that the 
learned Subordinate Judge has decreed the plaintiffs’ suit for pos 
session and for mesne profits for three years at the rate of Rs. 100 
per year. 
Defendants Nos 1 and 2 appealed. The plea that the plaintiffs 
were not the legitimate sons of Piare has been challenged in the 
grounds of appeal but has not been pressed. 


On the 7th of April, 1921 Durga, the father of defendants Nos. 
£ and 2, appears to have sued Piare, the father of the plaintiffs, for 
arrears of rent, treating him as an exproprietary tenant of a certain 
holding appertaining to the semindari property in dispute. It is 
alleged that Piare not having contested the suiton the ground that 
the sale in favour of Durga was a nullity in view of section 10, sub- 
section 2 of the Bundelkhand Encumbered Estates Act, the plaintiffs 
were precluded from challenging the sale-deed on the ground "that 
the matter could be agitated by Piare himself under section 11, 
explanation 4 of the Civil Procedure Code, and that the present 
plaintiffs were also precluded from attacking the saledeed on 
that ground because the suit against Piare was a representative 
sult. 

The defendants did not produce the necessary materials to 
support the contention of res judicata. Certified copies of the 
pleadings and the judgment and decree in the rent suit were not 
filed. The record of that suit however was called for by the tfal 
court to enable the plaintiffs to prove from an admission of Durga 
himself, contained in a certain document marked as exhibit 10, that 
the plaintiffs were the legitimate sons of Piare. The defendants 
asked the court that the judgment and the decree of the rent suit 
be copied and placed on the record. This application was made 
at a very late stage of the suit, and the court was perfectly justified 
in not acceding to the request. One of the present plaintiffs was 
no party to the suit for rent, and there was not a scintilla of evidence 
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on the record to prove that the rent suit was directed against the 
plaintiffs to that suit in a representative capacity. In the absence 
of evidence to show that the plaintiffs in the rentsuit had been sued 
in a representative capacity with reference to acts done which were 
beneficial to the family-and binding upon those members, it would 
be most unsafe to hold that the other members of the family should 
be saddled with the consequences of the said suit. The present 
plaintiffs however did not derive their title to the property from 
their father but had an independent title from the date of their , 
birth in the joint family property. Under the circumstances I hold 
that the suit is not barred by the rule of rss fudicata. 


. The appellants bave mainly centred their attack on the finding 
of the learned Subordinate Judge that the sale-deed in favour of 
Durga was void by the application of section 10, sub-section 2, sub- 
clauses A and B of the Bundelkhand Encumbered Estates Act It 
is contended that sub-section 2, clause (1) does not disqualify a 
proprietor from entering into an agreement to sell his proprietary 
rights without the consent of the Commissioner, and that if a dis- 
qualified proprietor enters into'a contract to sell during the pendency 
of his disability, the contract could be enforced upon the cessation of 
the disability, and that the sale-deed in the present case having been 
obtained in execution of the appellate decree, which was admittedly 
passed when the disability had ceased, it was a valid sale-deed and 
was binding upon the plaintiffs. It was further contended that a suit 
for specific performance of a contract is a suit against the rights of a 
proprietor in respect of a private deó? contracted by him after the 
publication of the notice under section 9 of the Act, and that therefore 
the decree for specific performance was passed by a court having 
jurisdiction. There can be no doubt that under section 10, sub-section 
2, clause (a), a proprietor is absolutely disqualified from selling his 
property without the consentof the Commissioner. It follows from 
this that he is equally prevented from entering into any agreement to 
sell without the consent of the Commissioner. An agreement to sell 
is an initial step in a transaction which terminates in a sale and it 
is inseparable from it. It cannot be argued that during the pen- 
dency of a disability such an agreement can be specifically enforced. 
No court of law would be justified in entertaining a suit for specific 
performance of an agreement to sell tle interests of a disqualified 
preprietor during the pendency of the disability. An agreement of 
this description is opposed to public policy and as such is not enforcible 
in law. It has been provided in section 2, clause (g) of the Indian 
Contract Act that an agreement not enforcible by law is void. Ther 
can be no dbubt therefore that this agreement, which formed the 
basis of a subsequent suit for specific performance, was unenforcible 
by law and was void ad initio. 


It is to be noticed that when the suit for specific performance 
was launched the disability had not come to an end and on the date 
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when the decree was passed by the primary court the disability 


continued. Therefore the decree was based upon a cause of action 
which was unlawful, which offended against public policy, and the 
decree therefore could not bind the plamtiffs as regards the joint 
ancestral property. It cannot be argued that the agreement lends 
itself to the construction that it was an agreement to transfer property 
specified therein at the termination of a disability. If the agreement 
be construed that way, even then it does not advance the case of 
the defendants, because an agreement of this description is unlawful 
and unenforcible. 


A void agreement cannot be ratified by an act ofthe court. The 
execution and compulsory registration of a sale-deed in enforcement 
of a void agreement is therefore of no legal effect. To allowa 
party to institute a suit upon a void agreement after the termination 
of a disability would be- opposed to recognised jédicial principles. 
There is no legal process whereby an agreement which was void, 
could be developed into a legal contract. It must be held that the 
defendants, by virtue of the sale-deed executed in favour of their 
father, acquired no rights in the property in dispute. The sale 
cannot be legally disassociated from the decree for specific perform- 
‘ance. The sons do not impugn the sale on the ground of 
immorality, and they have failed to establish that the sale was with- 
out legal necessity. But there is nothing to preclude the sons from 
challenging the legality of the sale on the ground ,that their father 
was legal incompetent to transfer the property in contravention of 
section 10, sub-section 2, clause (a). The fact that the property 
had passed out ofthe family did not limit the right of the sons to 
controvert the validity of the saledeed merely upon the ground of 
immoraljty on the part of the father. The right to challenge the 
sale-deed on the ground that the father could not by reason of his 
-disability sell the property was unquestionably open to them. 

In this view I hold that the sale-deed in dispute contravenes the 
provisions of section to, sub-section 2, clause (a) referred to above. 


The lower court has held that under section 10, sub-section 2, 
clause (2) the suit for specific performance of the agreement to sell 
was not cognizable by any civil court during the continuance of the 
disability. An elaborate ar b uer has been addressed to us by Mr. 
Peary Lal Banerji in support of the view of the lower appellate court 
It is doubtful whether a suitto enforce a right to specific perfornt- 
ance can be treated as a suit against the rights of a proprietor in 
regpect of a private debt contracted by him» It is true that the sale 
was for satisfaction of a private debt but the suit was not, directed 
against the property in enforcement of a private debt. Without 
however going into this «question I would uphold the decision 
of the court below on the other iind which has been already 

dealt with. 


Out of the sale consideration, Rs 100 which was paid by way 
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of earnest money did not constitute an antecedent debt. The find 
ing of the lower appellate court is that the whole of the balance, 
namely, Rs. 1,200, was borrowed either topay antecedent debts or 
for legal necessity. This finding is not impugned by the other 
side. I hold that inasmuch as the sale-deed was executed to satisfy 
debts which were binding upon the family,.the sons in the present 
action could not impeach the saledeed without being put upon such 
terms/as the equities of the case call for. 


I hold therefore that the decree for possession as passed by 
the court below be maintained subject to this condition, that the 
plaintiffs pay Rs 1,200 to the, defendants Nos 1 and 2 within 
three months from the date of our decree In view of the fact 
that the sale was executed in discharge of debts which were binding 
upon the family, I do not think that the court below was justified 
in passing a decrée for mesne profits in favour of the _ plaintiffs 
I accordingly discharge this part of the decree. 


The result is that I would allow the appeal in part to the extent 
indicated above. _ 

MUKERJ!, J.—The appellants before this Court are the sons of 
a transferee Durga, who obtained a sale-deed from the father of the 
plaintiffs-respondents on the 21st of March, 1914 The sons of 
Piare brought the suit, out of which this appeal has arisen, to re- 
cover the entire property sold on the following allegations :— They 
said that the sale was made by the father when he was under a 
disability to effect it under the provisions of the Bundelkhand En- 
cumbered Estates Act (Act I of 1903), that the sale was without 
legal necessity and for a value which was much below the market 
value of the property. The defence was that the sale was a good 
one and it was executed for legal necessity, and is therefore bind- 
ing on the plaintiffs. The learned Subordinate Judge found on 
the question of legal necessity that the sale was supported by it. 
On the question whether the father was under a disability to execute 
the sale-deed, the learned Judge held that he was. He held that the 
sale was null and void so far as the plaintiffs were concerned, and he 
decreed it. 


In this Court the defendants have tried to controvertthe decree 
of the court below on substantially three grounds. The first ground 
is {hat the sale is not illegal, the second ground is that the sons, at any 
råte, cannot challenge the sale without establishing that there was no 
legal necessity for the sale or that the consideration was tainted with 
immorality, and, lastly, tlfat in any case the sons cannot succeed witp- 
out refunding the sale price. 


The first question is to be decided by SEDE into consideration 
certain facts which are as follows :— 


When the Bundelkhand Encumbered Estates Act came into 
force, Piare applied for relief under the provisions of that Act. 
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Under section 10 of the Bundelkhand Encumbered Estates Act, 
clause 2, the proprietor, that is to say Piare, was incompetent to 
exchange, give, or without the consent of the Commissioner, sell, 
mortgage or lease his proprietary rights in the land or any part 
thereof. While he was admittedly under this disability, he: con- 
tracted with Durga to sell the property in question, on the 2nd 
of September, 1911. The disability of Piare was removed on the 
17th of September, 1913. Although Piare agreed to sell the pro- 
perty and received earnest money, he did not execute the document 
of sale. On the other hand, he proceeded to sell the property to one 
Sigdar, who has been made a defendapt in this suit, though unneces- 
sarily. Thereupon Durga brought a suit for specific performance 
of contract against both Piare and Sigdar. This suit was instituted 
on the 19th of March, r912. It was successful throughout althóugh 
there was an appeal against the decree of the coyrt bf first instance. 
The appeal was dismissed on the 12th of November, 1913, after 
the disability of Piare had ceased. When the appellate decree 
was passed, Piare executed a saledeed in the terms agreed upon 
but refused to register the document The document was compul- 


sorily registered by the order of the court on the 16th of May, 1914. . 


Thus, we find, that the sale-deed in question was actually executed 
after Piare's disability had ceased, but the sale deed was executed 
in pursuance of an agreement which was entered into while the 
disability existed. The question then is whether the sale-deed should 
be treated as having been executed under a disability. Iam clearly 
of opinion that we cannot separate the sale-deed from the agreement 
to sell I need not consider what would have happened if the 
agreement had been to the effect that Piare would sell the pro- 
perty after his disability ceased That question has not arisen 
and I am not going to answer it. In the present case Piare agreed 
to sell the property at once, and as a man of his word he ought to 
have executed the sale-deed then and there — Instead of doing what 
he had agreed to do, he transferred the property to a third party, 
with the result that the agreement had to be put into force through 
the agency of the court. In my opinion it must be taken that the 
sale followed the agreement, and for its validity it inust date back to 
the date of the agreement. The mere fact that there was a delay in 
the working of the machjnery of the court, and in the meanwhile 
the disability ceased, should be of no avail either to Piare or Durge, 
In this view, which I take of the circumstances under which the 
. Saledeed was executed, it is not necessary for me to consider the 
other provisions of the Bundelkhand Encumfered Estates Act. 


The second question is whether the sons can impeach*the sale 
There can be no doubt that the decree stands good as against 
Piare Piare was bound to raise the question of his disability in the 
course of the suit that was brought against him. He did not raise 
the question and he is precluded from raising it again. The court 
was not deprived of the jurisdiction to hear the suit simply because 


CIVIL 


1927 
GAYA 
. PRASAD 


v, 
+ DURGA 
SINGH 


Mukerji, J. 


1072 HIGH COURT [A L.J. R 


' Piare was under a disability to sell his property. There is no pro 


hibition against a court taking cognizance of a suit to enforce an 
agreement like this to sel. The court having jurisdiction, the 
decree stands good as against Piare. It is contended that the 
decree being as against Piare, Piare was bound to execute the sale- 
deed, and that therefore the sons have no right to impeach it. 


The sons’ position is this. They are as much the owners of 
thé property as their father, the property being ancestral. They 
say that the descendants of Durga are trespassers and they are in 
possession as trespassers. The title is with the sons, and unless 
Durga’s sons can show a bettes*title, they are bound to be ejected. 
Durga’s sons have relied on a saledeed which is bad against all 
except Piare and Sigdar. It is not possible, therefore, for the,vendee’s 
sons to rely on the saledeed. If the saledeed had stood good ‘in 
the eye of law, the further question would have arisen whether it was 
executed for legal necessity. The stage at which the question of 
legal necessity could be gone into does not arise where the sale 
itself is bad in law. The learned counsel for the appellants has 
argued that under the famous ruling of their Lordships of the 
Privy Council (Gérdkari Lal's case) the sons could impeach the 
sale only on the ground of immorality, and that, as the court in this 
case has found that there were antecedent debts of the father, the sale 
must stand. But in the case before their Lordships no question as 
to the validity of the sale itself arose, apart from the question of its 
binding character as against the sons. The sale in the present case 
being prohibited by law is not binding on the sons. The respond- 
ents therefore must succeed. 


Coming to the third point, it seems to me to be perfectly clear 
that the sons cannot obtain possession of the property without refund- 
ing the appellants’ money so far as they have been benefited by it. 
The parties admit that the plaintiffs have been benefited to the 
amount of Rs. 1,200 


The result is that I would allow the appeal in part and would 
subject the. decree passed by the court below to the condition of 
payment of Rs.. 1,200 by the respondents Nos: 1 and 2. There 
will be no decree for mesne profits as the possession of the appell- 
ants must be held to be good till fhe payment of the sum of 
Ps 1,200 tothem I would therefore further modify the decree 
of the court below a expunging the order as to the payment of 


mesne profits. s 


By TEE CouRT.—The decree of the court below is modified 
in this way that the claim for mesne profits will stand dismissed. 
The claim for possession: will be subject to this condition that the 
plaintiffs pay to defendants Nos. 1 and 2 the sum of Ra. 1,200 
within three months of this date. In case of default of payment, 
the suit will stand dismissed with costa throughout. In case of 
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payment, the plaintiffs shall receive three-fourth of their costs CIVIL 
throughout, and the contesting respondents shall receive one- 1937 


fourth of their costs throughout. PERE 
. GAYA 





Appeal allowed in part. PRASAD 
Dectes modified. eae 
— M SINGH 
Mukerji, Z. 
BALMAKUND (Plaintif) CIVIL 
versis 1987 
RAMENDRA NATH GHOSE (Defendant) .* July, 6 
Probate and Administration Act, sec. 3— Registered. will followed by a MEARS, C.J. 


draft to1ll— When earlier will to be deemed to be revoked — Probate, LINDSAY, J. 
when should be granted, . 


Draft instruction given by a testator to a lawyer, or a draft 
will prepared on such instruction, can be treated as a will so as 
lo allow grant of probate. 

Auliya Bibs v. Ala-ud-din, I. L. R., 28 All, 715, Janks v. Kallu 
Mal, I. L. R., 31 All, 236 and .araóa: Amsbat v. Mohammad 
Cassum Hafi Jan Mohammad, I. L. R., 43 Bom., 641, followed. 

Where, after executing a duly registered will making arrange- 
ment for the disposal of his property after hie death, the testator, 
in view of the altered circumstances in his family by the death of 
certain members caused another will to be drafted, making a fresh 
disposition of his property, and although this draft will was 
unsigned and unwitnessed, the testator had understood and- 
corrected it and had asked his vakil to have it deposited with 
the District Registrar, but before any deposit was made, the 
testator died ; Aela, that this draft will was a genuine document, 
that it was intended by the deceased to take effect as his last 
will and therefore an application for probate of this will should 
be granted. 

First APPEAL from a decree of D. C. HUNTER ESQ., District 
Judge of Allahabad. 
S. K. Dar (with him Katlas Nath Katju), for the appellant. 
Peary Lal Banerji, forthe respondent. 
The judgment of the Court was delivered by *e 
LINDSAY, J.—The question to be decided in this First Appeal  Zemy, J. 
is whether the document which was exhibited as Exhibit 4 in the 
.Court below, and which was propounded as being theJlast will of 
Ram Rup Ghose, ought to have been admitted to probate by the 
District Judge. Ram Rup Ghose was once a head-master and had 
been living for a number of years in Allahabad after his retirement 
on pension. It is admitted on both sides that on. the .2nd of Feb- 
* F, A. No. 372 of 1924. 
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ruary, 1920, Ram Rup Ghose executed a will which was registered 
At that time the members of Ram Rup Ghose’s family, who were 
alive and in whom he was necessarily interested, were his wife, his 
son Ramendra Nath Ghose, his daughter-in-law Mirnalini Debi, 
(the widow of a deceased son) and her three children (two sons and 
one daughter). By his registered will, Ram Rup arranged for the 
distribution of his property after his death. He appointed four 
executors to his will, and directed that one-half of the annual in- 
come of his estate should be paid to his wife and his son Ramendra 
Nath until his wife’s death. After his wife’s death one-half of the 
estate was to be made over to hjs son Ramendra Nath, subject toa 
deduction of Rs. 2,000 which was to go towards the marriage ex- 
penses of the testator’s grand-daughter Kanak Champa Debi. 


The other half of the income was to be devoted to the mainten- 
ance of the testater's daughter-in-law Mirnalini Debi and her 
children. *Provision was made for the education of the two grand- 
sons and ıt was provided that when his grandsons attained full age, ` 
half of the estate was to vest in them, subject toa charge for the 
maintenance of their mother Mirnalini Debi, and subject to a contri- 
bution of Rs. 2,000 towards the marriage expenses of the grand- 
daughter. The will also provided that while the wife of the testator 
was alive, the family were to live with her. The property disposed 
of by the will consisted of Government Promissory Notes, shares in 
certain Companies, a one-third share in two houses in Mirzapur and 
certain movable property. The document Exhibit 4, which was 
brought into Court by Babu Balmakund, one of the executors, pur- 
ported to revoke this earlier will Exhibit 4, as it stands, is the 
draft of a will It is not pretended that the testator, the deceased 
Ram Rup Ghose, who died on the 25th of September, 1923, ever 
signed this document, nor again does it bear the attesiation of any 
witnesses. Nevertheless it was put forward as being the last will 
of Ram Rup Ghose, the case for the applicant being that this 
document, although informal in the manner just indicated, neverthe- 
less had been prepared at the express request of Ram Rup, and 
with an express declaration by him that it contained his last wishes 
regarding the disposal of his property 

The document made a different distribution of the property to 
that which was provided in the registÉred will of the 2nd of Feb- 
miary, 1920. The son Ramendra Nath was given a one-third share 
ina house in Mirzapur and was also ‘given certain shares in the 
Tata Iron and Steel Works of the face-value of about Rs. 3,000 
The income of rest of the property was to be devoted to the mafl- 
tenance of the daughter-in-law and grand-children of the testator 
and the remaining corpus of the prÓperty was to rest in the grand- 
sona on their attaining majority, subject to the maintenance of their 
mother The same provision was made in this will as in the earlier 
wil, namely, that Rs. 4,000 was to be spent con the marriage of 
the testator’s grand-daughter. There was a gift over to the 
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Kayestha Pathshala in certain events. Provision was also made by 
which certain ornaments, which belonged to the testator’s wife, 
were to be given to the grand-sons and, lastly, it was declared in 
clause 14 of this document that the earlier registered will of the 
and of February, 1920 had been cancelled. 

The grant of Probate was opposed by the son of the testator 
Ramendra Nath. It was not denied that the draft Exhibit 4, as 
brought into Court, had been prepared under instructions given by 
Ram Rup, but it was said that the will of the 2nd of February, 


1920 had never been revoked and there never had been any inten- ` 


tion to revoke it. It was suggested that this draft Exhibit 4 had 
been prepared merely for the purpose of pacifying the daughter- 


in-law Mirnalini, who, it was, said had acquired an ascendency over . 


Ram Rup. It was said that the draft did not sepresent the last 
wishes of the testator and that the preparation of the draft will 
could not amount to a revocation of the earlier will lt was also 
pleaded that no execution of the will had taken place and that 
Ram Rup never had any real intention to make a new will and to 
revoke the earlier one. 

Under section 3 of the Probate and Administration Act a will 
is defined as being the legal declaration of the intention of the 
testator with respect to his property which he desires to be carried 
into effect after his death. It is not disputed that in the case of 


a Hindu, as Ram Rup Ghose was, the declaration may be legal ` 


although it is not signed by the testator, nor attested by witnesses, 
and it has been held in a number of cases that the draft instruction 
given by a testator toa lawyer, or a draft will prepared on such 
instruction, can be treated as a will so as to allow grant of Probate. 
We may refer in this connection to three cases, Auliya Bibi v 
Ala-Uddin(*), Janki v. Kallu Mal(*) and Sarabai Amibai v. 
Mohammad Cassum Haji Jan Mohammad (). 


Consequently if it is found that the draft Exhibit 4, though not 
signed by the testator and unwitnessed, does represent the last 
wishes of Ram Rup Ghose regarding the disposal of his property, 
effect must be given to it asa will and as it contains a clause 
expressly revoking the registered will of the 2nd of February, 1920, 
the later will must in thmt case be deemed to have been duly re- 
voked. . *. 


Before discussing the evidence ın the case it should be premised 
¿bat Ram Rup was a well-educated man, Who had been the head- 
master of a Government School and knew English well. . There 
can be no question of his ability to understand a document pre- 
pared in English. One of the witnesses describes Ram Rup as 
having been a graduate of the Calcutta University. 


fr} I. L. R., 28 All., 715. 
a) I. L. R., 31 All., 236. 
(3) i. L. R., 43 Bom.,€41. 
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[After dealing with the evidence at some length, his Lordship 
continued.] 


On this evidence the learned Judge seems to have come to the 
conclusion that it was not possible for him to say that the document 
Exhibit 4 represented thelast wishes of Ram Rup regarding the 
disposal of his property after his death. There was of course consi- 
derable conflict in the evidence and the result of this was to leave 
the Judge, as he says, convinced of nothing. He seems to have 
thought that before Ram Rup died he had not definitely made up 


` his mind to make a fresh deposition of his property and to cancel his 


previous will. 


It haa been very strongly argued before us by Mr. Dar, on behalf 
of the applicant for probate, that the circumstantial evidence in the 
case points clearly 4o the conclusion that Ram Sarup bad definitely 
decided to alter his will and to revoke the earlier will of “1920 


Itis notto be denied that there were reasons why Ram Rup 
might very well wish to make a new will. In the first place, since 
be executed the earlier will of 1920, Ram Rup’s wife had died. It 
was no longer necessary therefore to make provision for her. An- 
other fact was that his son Ramendra Nath was able to earn his 
own living. We have also every reason to suppose that Ram Rup 
was most anxious to provide, as well as he could, for his grand-chil- 
dren. It was for, them that provision was being made in the will 
and not for the mother Mrinalini. There is also the fact that 
Ramendra Nath himself admits that there were quarrels between 
him and the sister-in-law, quarrels which might very well have led 
Ram Rup to suppose that after his death Ramendra Nath would not 
be well disposed towards his brother’s widow. 


A good deal has been said about the conduct of Ram Rup himself 
and in particular as to the inference which might be drawn from the 
fact that Ram Rup had never signed this draft document Exhibit 4. 
There can be no doubt that he had read the draft, that he understood 
it, and had made corrections in it. and so far as we are able to under- 
stand, Ram Rup was quite in earnest about the preparation of this 
deed. It is difficult to suppose that he was taking all these pains if 
he did not seriously intend to make a new will. 


As regards the fact that Ram Rup difnot sign the will, it is 
toe remembered that early in September he had handed over the 
draft of the new will to his Vakil, Newal Kishore, and asked him to 
make arrangements for the deposit of the document with the District 
Registrar ,There can, we think, be no doubt that Ram Rup full 
trusted Newal Kishore in this matter and left it to him to do all 


- that was necessary in order to get the Will deposited in Court. From 


early in September Newal Kishore was in possession of Exhibit 4 and 
also two fair copies of the same, and it seems to us most likely that 
Ram Rup believed that allsteps would be taken in order to carry 
out his wishes. Before*however any deposit was made Ram Rup 
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died. We do notthink that it ought to be concluded from this 
conduct of Ram Rup that he was wavering or uncertain in his 
intentions. That conclusion might have been possible if it timed 
out that the draft document had been in his possession right up to 
the time of his deatb, but the explanation is that it was not in his 
possession—it was in the possession of the Vakil, Newa) Kishore. 
' It was most reprehensible on the part of Newal Kishore not to take 
immediate steps for the deposit of this document, and the excuse he 
has given, namely, that the Judge was busy in dealing with the 
Karari case was no excuse at all. Had an application been made to 
the District Judge for the deposit of £his will, he would have been 
bound to entertain it at once, whether he was trying the Karari case 
or not. In short, it is not possible to infer from the negligence, of 
the Vakil that Ram Rup, who was the author of this document, was 
in any way in an uncertain state of mind, and tq hdid that for this 
reason effect should not be given to his wishes as contained in this 
document Exhibit 4. 

For these reasons we bave come to the conclusion that the Judge 
ought to have pronounced in favour of the document Ex. 4 and to 
have granted probate of it as being the last willof Ram Rup 
Ghose 


This case has, we admit, been a difficult one, and when it was 
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first opened, it appeared to us that the appeal stood very little 


chance of success, We have however to acknowledge the very able 
argument of Mr. Dar, who has removed all doubts, which we might 
have been disposed tu entertain in this matter, and has convinced us 
that the document Exhibit 4is a genuine document and was intended 
by the deceased Ram Rup to take effect as his last will. 

We therefore allow this appeal, set aside the order of the Dis- 
trict Judge and grant the application for probate of the document 
Exhibit 4 Tbe applicant is entitled to the costs both in this Court 
and in the Court below. 

l Appeal allowed. 


SUR NATH BHADURI- 
vVéf Ms . 
EMPEROR.* 


e. 

Penal Code, section 194 —Conmcion under — When justifed—''Causing a 
, circumstance to exist," what amounts to—Charge written bg Judge and 
read out to jury by Government Pleader—J/udge ignorant of Urdu 

language— Procedure, legaltty of. 
Where the accused, alter inspiring a witness with an ab: 
solutely false story implicating two men on a charge of murder, 

* Cr App. No. 457 of 1911. 
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brought him before the District Magistrate who took down his 
statement, Ae/2, that the accused did cause ''a circumstance to 
exist” and was liable to conviction under section 194 of the 
Penal Code. X -E. v. Chheda Lai, I. L. R., ag All, 351, followed 
and Durga Prasad v. K.-E., 30 I. C., 651, referred to. 

Wheie the Judge, being insufficiently acquainted with the Urdu 
language so as to be understood by the jury, wiote outa very long - 
charge dealing elaborately with all the evidence andallthe points 
in the case and this after being translated into Urdu, was read 
to the jury by the Government Pleader, Ae/d, that there was no’ 
illegality in the procedure. 

CRIMINAL APPEAL from®an ofder of K. A. H. Sams ESQ., 
Sessions Judge of Benares. . 


_ A. Sanyal, for the appellant. 
Uma Shankdr Rajpat (Government Advocate), for the Crown. 
The fellowing judgment was delivered by 


LINDSAY, A. C. J —The appellant, Sur Nath Bhaduri, has been 
convicted in the Court of Sessions at Benares on a charge under 
section 194 of the Indian Penal Code and-has been sentenced to five 
years’ rigorous imprisonment. The trial was with a jury and, 
according to what is stated, the jury returned a unanimous verdict 
of "guilty" of an offence under the Section just named. 

An appeal from a conviction had after trial by jury is only 
admissible on poiríts of law. The petition of appeal which is before 
me enumerates eight points. They may however be reduced to a 
smaller number. 


To put the case briefly, this man, Sur Nath Bhaduri, was charged 
with the offence known as the fabrication of false evidence. Accord- 
ing to the charge, as framed by the Magistrate who committed the 
accused for trial, there was only one charge, namely, that this accused 
had produced a man named Nil Ratan Banerji before the District 
Magistrate of Benares to make a false deposition concerning a case 
of murder. The charge, however, seems to indicate that two other 
allegations were made against the accused, namely, that in order to 
support the false’ statement which was intended that this man Nil 
Ratan should make, the accused fabricated other false evidence, 
namely, by inducing two. witnesses, nameg Sita Ram Gond' and Shib 

dra Mukerji, to come forward and make false statements, and 

t the accused in order to further his intention in the matter of 
procuring false evidence, Planted or caused to be planted a cer- 
tain weapon in the house'of Anant Pergash Thakur I do not know 
whether the intention of the Magistrate was that the accused should 
be indicted on separate charges. AlbI find is that this charge is 
described as a charge with one head. 


The substance of the case is as follows :—It appears that some- 
time previous to the commission of this offence a Bengali had been 
murdered at Narad Ghat in Benares in mysterious circumstances. 


4 
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A. body was found with the head cut off and this was afterwards 
identified as being the body of one Nagendra Nath Banerji. 


It is made to appear that the present appellant came into touch 
with the District Magistrate of Benares, Mr. Mehta, and that it 
was suggested to the accused that he might find out something about 
this murder The accused, it is said, promised Mr. Mehta that 
he would make enquiries and it was in performance of this pro- 
mise that the offence charged is said to have’ been committed. 
Sometime after his interview with Mr. Mehta it was proved that 
the accused brought forward this man Nil Ratan who made a long 
statement in which he admitted having taken part in the murder, 
and he incriminated two other Bengalis, who, according to the evi- 
dence, were arrested. This man Nil Ratan was taken into custody 
and sent to the jail and at a later stage the two witnesses whose 


names I have mentioned, namely, Gond and Mukerji, were put. 


forward in order to corroborate Nil Ratan’s story. Their state- 
ment broke down and it came out that Nil Ratan had been tutored 
by the accused to come forward with a story which was eventually 
found to be false That is the sum and substance of the case against 
the accused Bhaduri. 

Coming now to the law points which are raised in the petition 
of appeal I take points 1 and 2 together, because they .amount to 
a plea that on the facts, as stated by the prosecution, the accused 
was not liable to conviction under section 194 of the Indian Penal 
Code The argument is that according to the definition of fabrica- 
tion as contained in section 192 ‘of the Code, the tutoring of a man 
to give false evidence does not amount to what the section describes 
as the “ causing of a circumstance to exist". 


In the course of the trial in the court below a case was cited 
before the Sessions Judge, Durga Prasdd v K-E. (). That 
was a case decided by a single Judge of this Court who seems to 
have been of the opinion, although the judgment is not a reasoned 
one, that the suborning of a false witness does not amount to the 
fabrication of false evidence under section 192. 

I am unable to accept the law as laid down in that ruling and 
J am confirmed in my opinion by the judgment of another learned 
Judge of this Court, which is’ to be found in AE. v. Chheda 
Lal(*). That was a case irf which the accused produced a number 
of men before a court who could not be identified by the pro 
secution witnesses. It further appeared in that case that when 
the accused was asked where the man whose identification it was 
sought to establish was, he pointed out another man who was dis- 
covered to be wearing a false moustache and who was not’ the man 
whose identification was wanted" At page 353 of the report Mr. 
Justice Banerji refers to the essential elements of the offence of 
fabricating false evidence as described in sestion 192 of the Indian 

(1) 301. C., 651. (12) I. L. R., 29 All, 351. 
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Penal Code. The firat of these is “causing the existence of any 
circumstance”, Mr. Justice Banerji was of opinion that the accused_ 
in that case, Chheda Lal, by placing before the Magistrate a person 
who was not his brother Debi and representing that he was Debi, 
caused a circumstance to exist ; and so when it is found that thé 
accused, after inspiring Nil Ratan ` with an absolutely false story 
of the murder, brought Nil Ratan before the District Magistrate 
who took down his statement, I am of opinion that in these circum- 
stances the accused Bhaduri did cause a circumstance to exist. 
It ig in my opinion impossible to argue that on the facts, as they 
were stated by the prosecution witnesses and as found by the jury, 
the accused was not liable to cfnviction under section 194. 

In the third ground a plea is taken with regard to that portion 
of the charge which related to the "planting" of a weapon. It is 
said that there was po evidence on record that the appellant planted 
the weapon or caused it to be planted. There again I am unable 
toaccept the argument. There was evidence on the record from 
which the jury, if they were so minded, could come to the conclusion 
that the accused either placed the weapon himself where it was found ' 
or got some one else to do it 


In the fourth ground of appeal the procedure of the court Thad 
is attacked. It is said that the jury returned a unanimous verdict 
of “doubt” on the second head of the charge and that the learned 
Judge improperly, asked the jury to retire again and re-consider their 
verdict. J am not quite sure what a unanimous -verdict of doubt 
means, but from the affidavits which have been produced in this 
Court, it is made to appear that, when the Judge asked the jury 
for their opinion about that part of the case relating to the planting 
of the weapon, the foreman of the jury hesitated and then informed 
the court that the jury had not considered that part of the case and 
it was for this reason that the Judge sent the jury back in order that 
that part of the case might be considered It was after this that 
the unanimous verdict of “guilty’’ was returned. I see nothing wrong 
in the procedure of the court below. 


Then it is said that the Sessions Judge acted contrary to law 
in adjourning the case for a week after the Government Pleader 
and the counsel for the accused had addressed the jury. It 18 said 
that this illegal procedure.has caused fafure of justice I do not 
q* how the adjourning of the case for a week constitutes any illegal- 
ity. It is inevitable that -cases should be adjourned and in this parti- 
cular case the hearing, had to be adjourned for a week on account 
of the interyention of certain holidays and because the learned S&- 
sions JudBe was. sent off somewhere else for a day ar two on special 
duty. There can be no question Df illegality having arisen in this 
way. The suggestion is that by the time the hearing was resumed 
the jury had forgotten all about tbe arguments and ought to have 
been addressed'again. I do not think there is any provision in law 
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for action of this kind. 


Then it is said that the learned Sessions Judge acted improperly 
in delivering this charge to the jury through the Government Pleader. 
It is, I think, the right course for a Judge to charge the jury himself; 
but there are difficulties in the way of doing this if the Sessions 
Judge does not happen to be sufficiently acquainted with the Urdu 
language so as to be understood by the j jury In the present case 
the learned Judge candidly admits that in view of the technical 
language necessary to describe the offence of fabrication of falge 
evidence he did not feel competent to address the jury himself with 
any confidence that they would urlerstand what he was saying to 
them. He wrote outa very long charge dealing elaborately with 
all the evidence and all the points in the case and I understand that 
this, after being translated into Urdu, was read to the jury by, the 
Government Pleader. Iam not prepared to say that there was any 
illegality in this procedure." The important thing isthat tHe review 
of the evidence made by the learned Judge should be placed before 
the jury in a manner which they can understand and if unfortunately 
the presiding Judge is unable to express himself in Urdu, with 
sufficient fluency, he must of necessity resort to some other means. 
T reject this plea of illegality. 

Then it is said that the learned Judge misdirected the jury 
because he did not draw their attention to certain statements and 
circumstances favourable to the case of the accused? On this point, 
all I have to gay is that I have read the whole of the evidence which 
was recorded before the Sessions Judge and I have also read the 
entire charge which was delivered by translation to the jury. I do 
not think it is made to appear that the learned Judge withheld from 
the jury anything which he was bound to put before them. It seems 
to me that he has stated the case very fairly in the written charge 
which 18 upon the record, and that being so, I cannot accept any plea 
that there has been any prejudice to the accused. 


As for the last plea, which is a plea ad misericordiam, I cannot 
accept any suggestion that a sentence of five years’ rigorous im- 
prisonment, for the concoction of falae evidence intended to implicate 
two men on a charge of murder, isin any way too severe. The 
learned Judge says he would, have passed & much heavier sentence 
except for the recommendation of the jury on account of the appel- 
lant’s being in a weak state of health. I dismiss this appeal. 


Appeal dismissed. 
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CHATARBHUJ (Applicant) 
vef SHS 
HARNANDAN LAL (Opposite pariy) .* 


Civil Procedure Code, section 151—High Courts powers under—Fxeresse 
- of — Dismissal of application for enquiry under Order 32, rule 15, Civil 
Procedure Code, without holding enquiry required by law Abuse of 

a the process of the court. 

Section 1g1 of the Civil Procedure Code assumes that the 
court has some inherent powers to make such orders as may be 
necessary for the ends of justice or to prevent an abuse of the 
process of the court and nothing in the Code is to be 
deemed to, limit or otherwise affect those powers although they 
should be exereised with restraint and caution. 

Where the Subordinate Judge passed an order dismissing an 
Application asking for an enquiry under Onder 32, rule r5, relying 
solely upon the order of the District Judge in the lunacy proceed- 
ings without holding any enquiry himself such as is required by 
law, 4e/d, that the lower court committed “an abuse of the process 
of the court" and therefore the High Court could exercise its 
powers under section 151 of the Civil Procedure Code. 

Harnand Lal v. Chatarbhuf, a4 A. L. J. R., 375, referred to. 

CIVIL Revision from an order of BABU KaSHI NATS, Second 
Subordinate Judge of Cawnpore. 

N. C. Vaish, for the applicant. 

Kailas Nath Katfu and B. Malik, for the opposite party. 

The judgment of the Court was delivered by 


Boys, J.—The dispute in connection with which this civil revi- 
sion arises has already been before this Court and the matter then 
in dispute was the subject of Civil Revision No 1:25 of 1925, 
decided on the rgth of June, 1926, and reported in Harnand Lal v. 
Chatarbhuy (1). The trouble arises out of a contract for sale of a 
house entered into on the 8th September, 1923, by which Chatar- 
bhuj, son of Mewa Ram (not the Chatarbhuj, son of Hem Raj who 
is the applicant before us), agreed to purchase from Harnand Lal, 
the opposite party in this application, the house in question for 
Rs. 95,000. He failed to carry out the® contract after having paid 
Rs. 15,000, and Harnand Lal brought a suit against him in the 
court of the Subordinate Judge. On the 2nd May, 1925, Chatar- 
bhuj, son of Hem Raj, applied under Order 32, rule 15 to be made 
guardian of the defendant, Chatarbhuj, son of Mewa Ram. “In | 
August, °1925, Chatarbhuj, son of Hem Raj, started lunacy proceed- 
ings under Act IV of 1912 in the court of the District Judge, 
asking that Chatarbhuj, son of Mewa Ram, might be. declared to 
be not of sufficiently sound mind to be able to manage his property 


* Civ. Rev. No. 94 of 1927 
e (1) 4 A. L. J. R., 375. 
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and his affairs. To this proceeding he did not make Harnand a 
party. The next step was a request by Chatarbhuj, son of Hem 
Raj, to the Subordinate Judge to stay proceedings in his court on 
the ground of the pendency of the lunacy proceedings in the court 
ofthe District Judge. The learned Subordinate Judge refused to 
stay the proceedings on the ground that if' the lunacy proceedings 
ended in the dismissal of the application, he, the Subordinate Judge, 
would have to proceed with his enquiry under Order 32, rule 15 
Plaintiff applied in revision of this order refusing to stay to the High 
Court and the High Court stayed proceedings by the judgment 


to which we have already referged reported as Harnand v. 
Chatarbhus . 


The lunacy proceedings continued in the court ofthe District 
Judge—Harnand having been made a party at his own request. 
The learned District Judge dismissed the application, and Chatur- 
bhuj, son of Hem Raj, appealed to this Court with no success. The 
judgment of their Lordships, Mr. Justice Walsh and Mr. Justice 
Banerji,is very brief and guarded, clearly, as it appears to us, with 
the intention of not prejudicing the decision at which the Subordi- 
nate Judge would later have to arrive under Order 32, rule r5. 
The matter then had reached the stage at which the lunacy proceed- 
ings in the court of the District Judge had finally terminated by 
an order of dismissal which had been upheld by this Court, and 
it remained for the Subordinate Judge to decide ,the matter under 
Order 32, rule r5 between Chatarbhuj, son of Hem Raj, and Har- 
nand. Both of these persons made applications to the Subordinate 
Judge: the one that he should hold an enquiry to determine under 
Order 32, rule 15 the question whether Chatarbhuj, son of Mewa 
Ram, the defendant in the suit, was a person adjudged to be of 
unsound mind, ora person who, though not so adjudged, was by 
reason of unsoundness of mind or mental infirmity incapable of 
protecting his interests in the suit; the other, Harnand, asking for 
the application of Chatarbhuj, son of Hem Raj, to be struck off as 
Chatarbhuj, son of Mewa Ram, had been found not to be a lunatic. 


On the 6th April, 1927 the learned Subordinate Judge dismissed ' 


the application. He did not hold any independent inquiry whatso- 
ever but relied solely on the judgment of the District Judge in the 
lunacy proceedings as being a judgment between the parties to the 
application which he was deciding, and on the ground that "that 
court indirectly finally decreed that the defendant was not of such an 
unsound mind as to be incapable of protecting his interests". 


Chatarbhuj, son of Hem Raj, his brought the mgtter before 


this Court asking it to exercise its powers under section 151 of the. 


Code of Civil Procedure. We were not asked by the applicant to 
exercise powers under section 115 ofthe Code of Civil Procedure. 
No argument was addressed to us by either side as to that section. 


(1) 24 A. L. J.R. 375. 
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Coursel for the respondent proposed to argue that the application 
was notone which came properly within section r15 of the Code of 
Civil Procedure, but as the applicant had not contended that he had 
any right to apply under section 115, we stopped counsel for the 
respondent and only asked him to address us in reference to section 
ISI. On subsequent consideration of the case there is an aspect of 
it which suggests that it is by no means certain that the application 
would not lie under section 115. The contention that section 115 
is not applicable was of course based on the view that the “case” 
had not been decided. But it is by no means certain that this is a 
correct view. One "case" that was before the Subordinate Judge 
was the suit between Harnand and Chatarbhuj, son of Mewa Ram. 
The application of Cbatárbhuj, son of Hem Raj, agamst Harnand 
might at least arguably be regarded as a matter quite distinct in itself 
and separate from the main suit To that application Chatarbhuj, 
son of Mega Ram, does not even appear to have been made a party. 
As, however, this aspect of the case was not argued before us but 
only that concerning section 151, we are content to decide.it on the 
basis of the applicability of that section. 

To consider first the question of whether the order of the learned 
Subordinate Judge was or was not a proper order in that he dismissed 
the application relying solely upon the order of the District Judge 
in the lunacy proceedings and without making any enquiry himself. 

In our view it was clearly not a proper order and he did not 
exercise the jurisdiction which was vested in him. The matter for 
determination before the learned District Judge was one within sec- 
tion 62 of Act IV of 1912. He had to determine whether Chatarbhuj, 
son of Mewa Ram, was a person “of unsound mind and incapable of 
managing himself and his affairs". Under Order 32, rule 15 the 
learned Subordinate Judge had to determine whether Chatarbhuj, 
son of Mewa Ram, not being a person already adjudged to be of 


- unsound mind, was “by reason of unsoundness of mind or mental 


infirmity incapable of protecting his interests in the suit”. 

Had the two issues to be determined by the respective courts 
been identical there can be no question but that the learned Subor- 
dinate Judge would have been justified in holding himself bound by 
the finding of the District Judge which had been arrived at tater 
partes But the language of the two provisions is not the same and 
wé^are not prepared to hold that a finding by the learned District 
Judge that Chatarbhuj, son of Mewa Ram, was nota person of 
unsound mind and incapable of managing his affairs necessarily 
precluded a finding by the learned Subordinate Judge that by reasen 
of "mental'infirmity he was incapable of protecting his interests in 
the suit". We think, therefore, that it was incumbent upon the 
learned Subordinate Judge to come to a finding upon his own inde- 
pendent judgment after independent enquiry as to whether Order 


. 32, rule 15 required the appointment of a guardian, and he was not 
. entitled to adopt the finding of the learned District Judge as conclu- 
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sive on the point, and this view was clearly taken by the Subordinate 
Judge or his predecessor when he, at an early stage of the proceed- 
ings, refused to stay his enquiry for the reason we have quoted 
above. We must not be taken to suggest anything whatever in 
regard to the merits. It was and is for the Subordinate Judge alone 
at this stage to determine that question. Itis for this reason that 
we do not discuss or lay emphasis in any way upon any ofthe 
phrases in the judgment of the learned District Judge, pointing in 
one direction or the other, on which stress bas been laid before 
us in argument We .content ourselves therefore with noting 
that his only finding was that “there is certainly not sufficient 
materialon the record to justify tafing action under the Lunacy 
Act". - 


It was contended naturally for the opposite party tbat this Court 
has no power to interfere in exercise of the inherent powers vested 
in it and saved to it by section 151 of the Code of Civile Procedure 
in a matter in which no “case” had been decided. It was 
contended that we had no power to go beyond the provisions of 
section 115 of the Code of Civil' Procedure. This is a contention 
which in our view is on the face of section 151 itself untenable. 
It is clear that the section itself assumed that the court has some 
inherent powers to make such orders as may be necessary for the 
ends of justice or to preventan abuse of the process of the court 
and nothing in the Code of Civil Procedure is,to be deemed to 
limit or otherwise affect those powers. The further argument, of 
course, was addressed to us that if we interfere in the exercise 
of our inherent powers in a case like this, there is no limit to the 
number of cases in which we might similarly be asked to interfere. 
It ig not an argument which carries any weight with us. There 
is nothing whatever to stop any applicant making any frivolous 
application when he pleases, short of being guilty of contempt of 
court, It is for this Court to deal with such applications and, in the~ 
great majority of them, where frivolous, the applicant will be penalis- 
ed by having to pay the costs. In any case that ia not an argument 


which can carry any weight to restrain this Court from interfering in — 


a proper case. 


Again it is of course urged “ what was the use of the legisla- 
ture laying down conditions in section 115 to govern interference 
in revision if the court can interfere under some other power vested 
in it uncontrolled by at least one of the conditions laid down in 
section r15 ?" This might be countered by a similar question “ what 
is the use of the legislature by section 151 saving the, court’s in- 
herent powers from being affgcted ‘by the Code if those powers 
are never to be exercised?” But there is also a direct answer. 
The powers under section 115 are the restricted powers normally 


to be exercised, but the legislature itself recognised tbat it was not ` 


possible to foresee and make provision for all cases that might arise 
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and expressly thought fit to reserve the inherent powers unaffected 
by the Code to meet such cases. This obviously suggests that 
such powers should be exercised with restraint and caution, but 
equally obviously suggests that Hor were intended to be exercised 
in suitable cases.  - 


In the present case there is a strong consideration inclining 
us to exercise our powers. We havethe dismissal of the applica- 
tion asking for an enquiry under Order 32, rule 15, without any 
enquiry at all made by the court such as is required by law. This 
is in effect “ an abuse of the process of the court". It was contend- 
ed before us that/if a court decided a question of limitation against 
one of the parties, our decision to interfere in a case like this would 
open the door to the party adversely affected to come to this Court 
and urge that he could establish the other view and ask this Court 
to exercise its inhérent powers. That is a wholly different case. 
In such a ase the court would have committed no abuse of pro 
cess but would have merely exercised its judicial discretion wrongly. 
We think, therefore, that this is a case m which we should in- 
terfere. 


Setting aside, therefore, the 'order of the learned Subordinate 
Judge dismissing the application, we . direct him to re-admit the 
application for hearing and to decide it in accordance with the law. 
The case will be taken up by the learned Subordinate Judge from 
the stage at which dt had arrived immediately prior to hia delivering 
the order dismissing the application. If the parties are able to 
arrive atan agreement as to reading in this matter the evidence, 
taken before the learned District Judge with any further cross- 
examination or evidence which may be necessary, it may be a wise 
course and expedite the statement of the matter and permit of a 


` a speedy hearing of the suit. 


Order set aside. 


RAM KISHORE AHIR AND OTHERS (Defendants) 
Je SUS vs 
a RAM NANDAN RAM (Plaintiff) * 


Limitation Act, Art. 132— Mortgagee's clasm— When not time-barred under 
—Mortgage, terms of, construction of—Clog om equity of redemption, 
what does not amount toe e 

[ Pe? SEN, J.—Unless a collateral advantage is secured to the 
mortgagee which amounts to an imposition of a liability upon the 
mortgagor either by limiting the user of the mortgaged premises 
or by rendering him personally liable in damages, a mere stipula- 
tion to pay an amount due to the moitgagee simultaneously with 

* S. A. No. 1451 of 1925. 
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other amounts due to him and which are charged upon the mort- 
gaged premises, cannot in law be construed to be a clog on the 
equity of redemption. Noakes & Co., v. Rice, [1902] A. C., 24 
and Bradley v. Carritt, [1903] A. C., 266, followed. 


The law of limitation does not prescnbe any period which is to 
operate as a statutory bar to a defence.] 


Under the terms of a mortgage signed by the mortgago: Seth 
the pen of a pafwart who descnbed it as a mortgage-deed for 
Rs. 699, the mortgagor made a usufructuary mortgage of certain 
holdings for Rs. 5oo and the usufruct being insufficient to keep 
down the interest, he (mo 1) agreed to pay extra interest 
on Rs. 199. It was further stifulated that the mortgagor could 
take the document and the property mortgaged on payment of 
Rs. 699 in a lump sum towards the close of the Jeth of any year. 
In mortgagee’s suit, brought subsequently, for redemption ot the 
mortgage on payment of Rs. soo only Ae/d, that on a true 
construction of the bond, the mortgagor executed a mortgage [or 
a consolidated sum of Rs 699, the interest for the payment of 
Rs. 500 being secured by the usufructuary mortgage of the holding 
and the balance together with interest was charged upon the same 
property, that the stipulation for the payment of Rs. 199 with 
interest at the time of the redemption of the fields mortgaged 
was not a clog onthe equity of redemption and that the mortgagee’s 
claim to Rs. t99 with interest was not barred by time. Mellor v. 
Lees, a Atk., 494, followed. Kesar Kunwar v. Kashi Ram, I. 
R., 37 All., 634, U/fat Ra: v. Kandhatya hal, 20 A. L. TR 
86 and Har Prasad v. Ramchander, 1. L. R., 44 All, 37 (F. B.), 
referred to. 


SECOND APPEAL from a decree of MAULVI ALI AUSAT, District 
Judge of Ghazipur, modifying a decree of MAULVI ZILL-UR- RAHMAN, 
Munsif of Ballia. 


Uma Shankar Bajpat, for the appellants. 
M. L. Agarwala, for the respondent. 


The following judgments were delivered :— 

SEN, J.— This is an appeal by the defendant in a suit to redeem 
two mortgages dated 15th of December, 1909 and 6th of September, 
1901 executed by one Magni Ram, father of the plaintiff, in favour 
of Ram Kishore Ram, the predecessor of the defendants. In this 
appeal we are concerned with the mortgage dated the 6th of 

"September, 1901 which was executed to-secure a debt of Rs. 689. 
Under the terms of this document Magni Ram made a usufructuary 
gnortgage of certain fixed-rate and occuparfcy holdings for a sum of 
Rs. 500 and as the usufruct of the property was not sufficient to 
keep down the interest on the,entire amount of Rs. 699, he agreed 
to pay interest at the rate “of Re 1 per cent. per mensem on 
Rs. 199. There was a distinct stipulation in the mortgage bond 
that the mortgagor was entitled to take the document and the fields 
mortgaged on payment of the entire sum of Rs. 699 in one lump 
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sum towards the close of the month of Jerk of any year. The 
document was signed by the mortgagor through the pen of Ram- 
naresh Lal patwas7, and the wording of the signature is pregnant 
with significance “‘Likkitan Magni Ram dastawes rehannama 669/ - 
he likhil so saki, bagalam Ramnaresk Lal patwari ke. Mtshani 
Magni Ram Akhir.” 


The plaintiff seeks to redeem this mortgage on payment of 
Rs. 500 only and not on payment of Rs. 699 and interest due. It 
was contended on his behalf that Rs. 199 was not charged upon the 
mortgaged property; that the stipulation as to the payment of 
Rs. 199 at the time of redemptien along with Rs. 500 was a clog on 
the equity of redemption : that Rs. 199 was a simple money debt . 
payable on demand, and that the mortgagee’s claim to this was time- 
barred under Article 132 of the Indian Limitation Act. 


The defendants pleaded that Ra 199 was charged on the mort- 
gaged property and was payable along with the sum of Rs 500 
towards the close of the Jeth of any year, and the stipulation as to 
its payment along with the sum of Rs. 500 was not a fetter.on the 
equity of redemption, and the claim as to this sum was not time- 
barred. 


The court of first instance sustained the plaintiff’s pleas and 
allowed redemption on payment of Rs. 500 alone The lower appel- 
late court has affirmed this decision. Hence this appeal. 


The three pleas taken in the mernorandum of appéal jesólve 
themselves practically to one plea which hinges upon the construc- 
tion of tbis document in dispute. The document was drafted by an 
ignorant and unskilled pafwart whose knowledge of grammar is 
elementary and whose education in the matter of drafting documents 
borders upon the freezing point Document like this should not, 
therefore, be construed with such meticulous severity as though it 
was drafted by a skilled conveyancing lawyer of Lincons Inn. In 
having to gather the intention of the parties the document bas to be 
construed as a whole, and it would bean unsafe guide to consider 
one document by borrowing light from the construction of another 
document, the terms of which are not identical or parrallel. Examin- 
ing the document closely, we find (1) that it was executed fora con- 
solidated sum of Rs. 699, (2) that the ente amount was not payable 
_Pigpemeal on different occasions but at one and the same time, namely, 
“towards the close of the Jesh of any year, (3) that there was a 
distinct agreement that the mortgage bond was to be retarned to 
the mortgagor and delivery of the mortgaged property made on pays 
ment of Rs*699 and (4) that while signing the document the 
mortgagor described this document ass mortgage-deed for Rs. 699. 


The cumulative effect of the facts set out above is that the docu- 
ment was intended by the parties to operate as a mortgagedeed to 
secure the sum of Rs. 699. There was a distinction between Rs” 500 
and Rs. 199 because the usufruct of the mortgaged holdings was 
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insufficient to keep down the interest on the sum of Rs. 199. But 
there was no reason for the mortgagee not to have intended to 
charge the remaining sum of Rs. 199 together with interest on the 
mortgaged property. Disagreeing therefore with both the courts 


below, we hold that the document in suit was a mortgage bond for ' 


Rs. 699. 

In view of our decision on this point it follows that the stipulation 
as regards the payment of Rs. 199 simultaneously with Rs. 500 
for which the holdings were usufructuarily mortgaged, does not and 
cannot amount to a clog on the equity of redemption. No collateral 
advantage is secured to the mortgagee independent of the mortgage 
contract, and there is nothing in the mortgage bond which would, 
in the words of Lord Hardwicke, in Mellor v. Lees(?) , amount toa 
design to wrest the estate fraudulently out of the bands of the 
mortgagor. Unless a collateral advantage is secured to the mortgagee 
which amounts- to an imposition of a liability upon the * mortgagor 
either by limiting the user of the mortgaged . premises or by render- 
ing him personally liable in damages, a mere stipulation to pay an 
` amount due to the mortgagee simultaneously with other amounts due 
to him and which are charged upon the mortgaged premises, cannot 
in law be construed to be a clog on the equity of redemption. This 
may be taken to be the result of the decisions of the House of 
Lords in Noakes and Co. v. Rice(") and Bradley v Carritt() and 
there is nothing in the Indian law inconsistent with the above. 


According to the terms of the bond, the sum of Rs. 199 was 


payable simultaneously with the sum of Rs. 500 for which the- 


holdings were usufructuarily mortgaged. It was not open to the 
mortgagee to sue for recovery of Rs. 199 as a separate and independ- 
ent transaction. In this state of things no plea of limitation can 
arise. The learned counsel for the respondent, however, relies upon 
Kesar Kunwar v. Kaski Ram(*) in support of the proposition that 
the claim to Rs. 199 was barred by limitation long before the present 
suit for redemption. In this case one Bhim Singh, on the 13th of 
February, 1880, executed a usufructuary mortgage for Rs. goo for 
4 years in favour of Kirpa Ram. Later on, on the 22nd of July, 
1882, a second mortgage was executed for Rs. 95 in favour of the 
same mortgagee, and there was a stipulation that the first mortgage 
was not redeemabie till the Amount of the second mortgage was paid. 
The legal representative of the original mortgagor sued to redéem 
the mortgage dated 13th February, 1880 without offering to pay the 
money due on the second mortgage. The defendant, who was the legal 
fepresentative of the mortgagee, pleaded consolidation and claimed 
that the first mortgage was not redeemable without paying the money 
due on the second mortgage.* The contention of the defendant, 
however, was repelled by Richard, C. J: and Piggott, J. who 
held that the money due on the second mortgage was barred by 
m 2 Atk., 494. (2) [1902] A. C., 24. - 
[1903] A. C., 266. (4) I. L. R., 37 All., 634. 
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limitation at the date of the suit, and that the plaintiff, therefore, was 
entitled to redeem the first mortgage wıthout having to pay the money 
due on the second. The learned Judges do not set out at length 
their reasons for this view, nor quote any authorities. Al tbat they 
say is that in effect'the defendant was asking the court to enforce 
against this property a claim which was barred by time. It is 
respectfully submitted that the law of limitation does not prescribe 
any period which is to operate as a statutory bar to a defence The 
Articles of the Limitation Act apply to suits and applications and 
not to pleas by way of defence. A defendant may always, by way 
of equitable defence, set up' his mortgagedeed as a shield although 
his right to enforce the mortgag® may have become statute-barred. 

.In the -present case we have held that the defendants’ right to 
Rs. 199 together with interest was not barred by time. 


Out of respe&t for the learned Judges who decided the above 
case, we think it desirable to give a reference to a number of cases 
of this Court which is in accord with our view both on the question 
of the interpretation of the document as also limitation. In Letters 
Patent Appeal No 57 of 1916, decided by Richards, C. J and 
Banerji, J, on the 12th December, 1917, /agardip Rat v. Naubat 
Rat (`), the terms of the mortgage bond were not dissimilar to the 
mortgage bond in suit, and the respondent specifically relied on the 
case of Kesar Kunwar v. Kashi Ram, referred to above, as 
„authority for the proposition that the claim for the smaller sum of 
Ra. 45 was time-barred. It is significant that the learned Judges make 
no reference whatsoever to the last-mentioned ruling to which one 
“of them was a party, but they repelled the contention of the res- 
pondent and observed “that they had no doubt that the view that 
they had suggested was a correct one’. This view appears to be 
in conformity with other decided cases such as U/fat Rat v 
Kandhaiya Lal(*), Jaut Koeri v. Mathura Koeri(*) and Har 
Prasad v. Ramckander (*) . 


We hold, therefore, that on a true construction of the bond in 
suit Magni Ram executed a mortgage for a consolidated sum of 
Rs. 699, the interest for the payment of Rs. 500 being secured by the 
usufructuary mortgage of the holding, and the balance together with 
interest was charged upon the same property, that the stipulation 
for the payment of Rs. 199 with interest at the time of the redemp- 
tign of the fields mortgaged was not a clog on the equity of redemp- 
tion and the mortgagee's claim to the sum of Rs. 199 with interest 
was not barred by time. We therefore allow the appeal, modify 
the decrees of both the courts below and direct that the plaintiff = 
entitled to* redeem on- payment of Rs. 199 together with interest 
at tbe stipulated rate in addition to Re. 660 Leta fresh decree be 
prepared under Order 34, rule 7 of the Civil Procedure Code. We 


(1) [1917] 38 I. C., 149. (3) [1:923] 30 A. L. J. R , 8o. 
£3} 1926] 34 A. L J. R., 125 at 127. 
4) I. L. R., 44 All., 37(F. B.). 
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leave the parties to bear their own costs in both the courts below. 
The plaintiff is liable to pay the costs of the defendant-appellant of 
this court. dE 
IQBAL AHMAD,]J.—I agree generally with the judgment that 
has been delivered by my learned brother but in arriving at the 
conclusion at which my learned brother has arrived, I have 
been influenced, solely and wholly, by the terms of the mortgage- 
deed in question. On a true construction of that deed, it appears 
to me that the property sought to be redeemed was mortgaged for 
the entire amount secured by that deed and the intention of the 
parties was that the sum of Rs. 199*with interest was to be paid at 
the time of redemption of the mortgage. In short, the mortgagee, 
on a true interpretation of the deed, could not, before the mortgagor 
sought to redeem the mortgaged property, claim the sum of Rs. 199 
with interest. In other words, a suit for the récovery of Rs. 199 
with interest prior to the date of the redemption of thé mortgage 
would have been premature. That being so, time for the recovery 
of that amount could not run against the mortgagee till the mort- 
gagor sought to redeem the mortgage. In this view of the case 
the question of limitation does not arise, and the mortgagee is en- 
titled to insist that the mortgagor should pay the entire amount secur- 
ed by the deed with interest on the sum of Rs. 199 as a condition 
precedent to the date of the mortgage. T 
Appeal allowed. 


RAM SARUP (Defendant) í 
DET SMS 
HARDEO PRASAD (P/aintiff).* f 
Negotiable Instruments Act (XXVI of 1881), sections 9, IQ and 59— 
Taking a stale cheque—When transferee not a" holder in due course’ — 
Suit against drawer——- When does not lie. 

A cheque is payable on demand and the amount becomes pay- 

able when the cheque is presented for payment to the drawee. 
Under section 9 of the Negotiable Instruments Act ‘the holder 
in due course ' of a cheque means a person who for considera- 
tion became the possessor of the cheque (if payable to bearer) “or 
the payee or indorsee of the cheque (if payable to order) before 
the amount mentioned in it becomes payable, and who had no 


of the person from whom he derived his title. 

Where the plaintiff took a stale cheque, in good faith, for 
consideration, without notice of dishonour, and without having 
any reason to. believe that there was any defect in the title of 
his transferor who was found not to be a holdér for value, the 

* Civ. Rev., No. 67 of 1927. 


sufficient cause to be believe that any defect existed in the title 
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‘CIVIL endorsement to him being fictitious, Ae/7, that plaintiff cannot 
i be regarded as a '' holder in due course " and therefore his claim 
1977 against the drawer must fail. 

RAM BARUP CIVIL REVISION from an order of BABU HAR GOVIND BAJEL, 


HARDEO Judge, Small Cause Court of Meerut. 
PENIN The following is the Referring Order :— 


^. 
$ DALAL, J.—This 18 an application in revision under section 
25 of the Provincial Small Cause Court Act. 
On sth June, 1926 Ram Sarup defendant drew a cheque in 

: favour of Ram Saran, or grder, on the Allahabad Bank. In 
this present revision we are not concerned with the presentation 
of the cheque and the dishonour, because it has been held as a 
finding of fact by the learned Judge of the lower court that the 
plaintiff Hardeo Prasad, was unaware of the presentation and 
dishonour. On 28th September, as is found by the lower court, 

; Ram Saran endorsed the cheque to Babu Ram, and Babu Ram en- 
dorsed it to Hardeo Prasad. Hardeo Prasad brought a suit in the 
lower court for 1ecovery of money as a "holder in due course,’ 
and he was not called upon to prove the defendant Ram Sarap’ 8 
ligbility to pay the money due on the cheque to Babu Ram or to 
Ram Saran. The question, therefore, is whether Hardeo Prasad 
was a "holder in due course". The definition of this term given 
in section 9 of the Negotiable Instruments Act is :— 


" Holder i Y due course” means any person who for considera- 
tion became the possessar of a promissory-note, bill of exchange, 
, or cheque, if payable to bearer, 


7 or the payee or indorsee thereof, if payable to order, 


before the amount mentioned in it became payable, and with- 
out having sufficient cause to believe that any defect existed in 
the title of the person from whom he derived his title” 


To be a “holder in due course" Hardeo Prasad had to prove 


(1) that on a8th September, 1926, the amount mentioned in 
the cheque had not became payable according to the meaning of 
the words used in section 9, and 


(2) that he had no sufficient cause to believe that any defect 
existed in the title of Babu Ram. 


As to the second point, there is a finding ın Hardeo Prasad's 
favour, and this Court cannot go behind it however suspicious 
e° the circumstances may be of the transfer to Hardeo Prasad. 


The first point, however, remains whether the endorsement was 

made to Hardeo Prgsad before the amount mentiened in the 

. cheque became payable. According to section 19 of the Act, *a 

.»  Cheqi is payable on demand. The cheque in suit therefore 

would be payable on sth June, 1926, and, in the absence of any 

i authority, the deduction would be that the date 28th, September, 

a 1926 was after the amount mentioned in the cheque became pay- 
able. As, however, learned counsel on both sides have not been 
able to produce any ruling on the subject, and the commentaries 
are not helpful, I think that the matter should be decided by 


D 
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a Bench of two Judges, specially as -a decision of mine in 1e- 
vision would not be appealable under the Letters Patent. 
The Registrar shal] be requested to put up this matter for 
hearing before a Bench of two Judges. 
Panna Lal, for the applicant. 
Amisha Prasad, for the opposite party. 
The judgment of the Court was delivered by 


LiNDsAY, J.— This application for revision under section 25 
of the Provincial Small Causes Courts Act has been referred for 
decision to a Bench and the queagion to be determined is the 
liability of the defendantapplicant Ram Sarup in respect of a cheque 
drawn by him on the Allahabad Bank Limited on the sth June, 
1926, and made payable to “ Ram Saran or order". The amount of 
the cheque was Rs. 500 e S 


On the rotb June, 1926 the cheque was ‚presented fof payment 
and was dishonoured. It was proved at the trial that the drawer 
had no funds at credit with the Bank and that he had made no 
arrangement for an overdraft Payment was refused by the Bank 
on the ground that it had not been arranged for. 


On the 28th September, 1926 the cheque was again presented 
for payment and again dishonoured on two grounds :(1) that payment 
had not been arranged for by the drawer and (2) „that the endorse- 
ment of the payee was wanting. tis not clear who presented the 
cheque on this second occasion. Obviously it was some person 
other than the payee. There was the evidence of a clerk of the 
Bank that it was presented by Hardeo Prasad, the plaintiff in 
this suit, but the Judge disbelieved it. His finding is that Hardeo 
Prasad did not take the cheque to the Bank and had no notice of 
dishonour. 


A third presentation was made on tbe 6th October, 1926 on 
behalf of the Beopar Sahaik Bank to which the cheque had been 
endorsed the previous day by Hardeo Prasad. This time payment 
was refused on the ground that it bad been stopped by the drawer. 

As regards the stopping of payment the court below did not 
believe the statement of the drawer or of the Bank clerk that the 
order to stop had been recéived on the roth June, 1926, and this is 
clearly right for the refusal of the Bank to pay either on-the feth 
June or the 28th September was not based upon any stop order. 
And on the roth June, at any rate, such an order would have been 
without meaning for the drawer had no funds at the Bapk and had 
made no arrangement with the Bank for liquidation of the cheque. 


The endorsements on the cheque require some notice. The first 
purports to bear date the roth August, 1926, and is by Ram Saran 
(the payee) in favour of Babu Ram. The Judge held that this was 
not a genuine endorsement for, according to the Bank evidence, there 
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was no endorsement on the - cheque when it was presented for pay- 
ment on the 28th September. 


On this latter date Babu Ram endorsed to Hardeo Prasad the 
plaintiff, and he in turn endorsed to the Beopar Sahaik Bank on the 
5th October. On the following day this Bank made the third present- 
ment of the cheque and payment, as stated above, was refused on 
the ground that the drawer had stopped it. The Judge believed that 
Hardeo Prasad had been' deceived by his endorser, Babu Ram, and 
held that Hardeo Prasad having given value and having no notice 
that the cheque had been dishonoured, was a holder in due course 
and entitled to recover fromhe previous ` parties, including the 
drawer. 

It is argued before us that the plaintiff was not a holder in due 
course regard baing had to the language of section 9 of the Negoti- 
able Instruments Act, according to which the holder in due course 
of a cheque means a, person who for consideration became the 
possessor .of the cheque (if payable to bearer) or the payee or 
indorsee of the cheque (if payable to order) before the amount 
mentioned in it becomes payable, and who had no sufficient cause to 

' believe that any defect existed in the title of the person from whom 
he derived his title. 

The lower court finds that Hardeo Prasad had no notice of any 
defect in the title of his transferor. 


But it is argued that the first of the'two conditions is not satisfied . 
because Hardeo Prasad did not become the endorsee before the 
amount specified in the cheque became payable. A cheque, it is 
said, is payable on demand and the amount in this instance became 

payable on the 5th of June, the date on which the cheque was drawn, 
whereas the endorsement was not made to Hardeo Prasad till the 
28th September. 

Under the English law (Bills of Exchange Act,, 1882, section 
29) no person can be a holder in due course unless he became the 
holder of the bill before it was overdue. And for the purposes of 
the section a bill payable on demand (which includes a cheque) is 
deemed to be overdue when it appears on the face of it to have been 
in circulation for an unreasonable length of time. It is clear there- 
fore that according to English law the* holder of a stale cheque 
weilld not be treated as a holder in due course. : 

The law in India is not-so definite as the law in .England, and 
the expression "overdue'é is not to be found in section 9 of thg 
Negotiable Instruments Act. According to section 9 no one can 

:bea holder in due course unless he, takes it “before the amount 
, nentioned in it became payable" 


A cheque is payable on demand: the amount becomes payable 


; when the cheque is presented for payment to the drawee. 


In the present case. the cheque was presented at the Bank on 
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the roth June, 1926, and the. amount became payable on that date. CIVIL 
Hardeo Prasad did not become the holder till long after that date and dosi 
he cannot, therefore, be a holder in due course under section 9. — 

It was not sufficient tofind that he took the cheque in good RAM SARUP 
faith, for consideration, without notice of dishonour and without’ yarpszo 
having ány reason to believe that there was any defect in the title PRASAD 
of his transferor, Babu Ram. On the face of it the cheque was stale 
and this was, or oughtto have been, sufficient notice to Hardeo 
Prasad that payment was overdue. 


The case is governed by section 59 of the Negotiable Instruments 
Act and all that Hardeo Prasad acquired was the rights in the ` 
cheque of Babu Ram. ; 


The finding of the Judge appears to be that Ba Ram was not 
a holder for value and that the endorsement to him was fictitious. 

For these reasons the plaintiff's case against ‘Ram Sarup,.the 
drawer, muat fail. . 


The application for revision must therefore be allowed The 
claim against Ram Sarup must stand dismissed. No order as to 
costs in either court it being admitted that when Ram Sarup drew 
the cheque he had no funds in the Bank 10 meet it. 





Liadsay, J. 
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LAL UMRAO SINGH (Defendant) if oe 


® Versus 1937 


MOHAN KUNWAR (Plaintiff) * | 200. Jy, 28 


Agra Preemption Act (XI of rga2)—Inappisable fo a sale-deed executed SULAIMAN 
before the enforcement of —Custom, existence of, when not rebulttd —Pre- * 3 
ferential right under—Contract, whether binds MU e to sue, BANERJI, J. 
survival 0f — Effect of. : s 


Where two teafib-nl-1rzs were relied upon by the plaintiff, in 
his suit for pre-em ption, and according to the earlier document 
‘an offer has first to be made to a near brother and if he refuses 
lo take it, then to the /ambardar of the other Zkok& and if he re- 
fuses to take it, to any one else," and the second sea /16-u/-a; s 
-stated "that the first offer has to be made to jada: co-sharers and 
if they refuse to take the property then to the proprietors of the 
village and if they also refuse to take it, then to any one else, 4/78, 
that the presumption of custom raised by the entry in the subse- 
quent wajb-ul-ars has not been rebutted by ariything in the earlier 

e  wajib-vi-ars and that a custom exists. 


Where the original plaintiff and the vendo: were grandsons of 
one ZS whereas the vendee*was descended from 2's great-grand- 
father, and after the second ma/1d-u/-ars the village was partition- ^. - 
ed and‘the original plaintiff having died after the institution > 

* F. A. No. 538 of 1924. E 
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CIVIL of the suit, and before the first «court's decree, his widow was i 
brought on the record as the deceased’s legal representatives - ,?: 


1927 Řeid, that even though the widow was not a co-sharer'at'the . * 
LAL UMRAO time when the sale-deed was executed or when the suit was ` filed, 
SINGH . she was entitled to continue the suit inasmuch as a right tó:sue ss 
MORAN survived. Wajid Al v. Shaban, I. L. R., 31 AJl., 623, followed. RN 
KUNWAR Held, further, that inasmuch as the widow is a co-sharer ‘in the, 


mahal’ in which the property sold is situated which the vendee 1s &,. ^ 
not, she has thus even in her own right preference over the , 7- 
~  vendee. : | 
Partab Singh v. Daulat, I. L. R., 36 All., 63, distinguished. 
Per SULAIMAN, J.— Were the intention of the parties that the 
contract should remain in force between themselves only, or only 
for a fixed period of time, is quite clear from the language of the 
document itself and the attending circumstances, it cannot be 
held that the. contract neveitheless remains in force for all 
timeto come and for all generations. g 
* Aulad Ali v. Al AkAtar, a5 A. L. J. R., (F. B.), 289, discussed. 
` FIRST APPEAL from a decree of BABU PIAREY LAL, Subordinate 
Judge of Aligarh. 
K. N. Lagkate, for the appellant. 
A, Sanyal and Peary Lal Banerji, for the respondent. 
The following judgments were delivered :— 


Sulaiman, J. , SULAIMAN, J,—This is a defendant's appeal arising out of a 
suit for preemption A number of grounds are taken in appeal 
which I proceed to consider sertatim. The first point is that the 
court below has erred in applying the provisions of the Agra Pre- 
emption Act This contention is well-founded. The sale-deed was. 
executed on the 23rd of June, 1922, long before the new Act came into 
force. Asheld in the case of Sarju Prasad v. Bhagwati Prasad (^), 

` the Agra Preemption Act came into force on the 17th of 
February, 1923. Section 12, clauses 1, 2 and 3 relied upon by the 
court below im its finding on issue No r have therefore no applica- 
tion. 3 
The second ground of appeal challenges the finding as to the 
existence of custom and is intended to deny the preferential right of 
x the present plaintiff Musammat Mohan Kunwar. 


| v. _ The third ground asserts that the"entry in the wajib-yl-ars of . 
#872 was a record of contract which has ceased to have any binding 
effect after the expiry of that settlement. 


The evidence in support af the custom of pre-emption conaifts 
of entrieasn the wajib-ul-arses of 1269 and 1281F. Under paragraph 
22 of the first tvají)-«/.-ass an offer has first to be made to a near 


E brother and if he refuses to take it, then to the Zambardar of 
7 ce i the other ż4o% and if he refuses to take it, toany one else. Under 
"TT (1) [19235] 33 A. L. Jc R., 373. 
*; Fn : 
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paragraph 18 of the second wajib-ul-ars the first offer has to be 
made to jaddi co-sharers and if they refuse to take the property 
then to the proprietors of the village and if they also refuse to take 
it, then to anyone else. Though there are slight differences in the 
_ two categories, I do not think that these two records are contradictory. 

_ Under the first wafib-ul-ars it might not have been intended 
that a near brother would have the first right even though he was not 
a Co-sharer. In-any case there was nothing strange if subsequently 
the right of-relations was limited and made conditional on their 
being co-sharers. I therefore think that the presumption of custom 
raised by the entry in the wwa7ib-wL-ars of 1281F. has not been rebut- 
ted by anything in the earlier wajiĝ-ul-ars; and that a custom exists. 


In this connection I should like to dispose of the contention 
raised on behalf of the respondents that even if the record were not 
one of custom, it would, under the Full Bench, cafe of Aulad Als v. 
Ah Athar(*), bind the present parties. Even if we assume that 
the original parties to the contract of 1281F. were dead and their 
representatives were Sheobaran Singh, the original plaintiff, and 
Bhup Singh, the vendor, the contract would not be subsisting after 
the expiry of the settlement No doubt in the Full Bench case the 
agreement had provided that'the executants can transfer the pro- 
perties among themselves, that is, one executant can transfer it 
to the other and that in case of transfer to another person the other 
executant wil acquire it by pre-emption, and yet the Full Bench 
held that the offer had to be made not only to the executant but to 
their representatives also. Even though Shah Nasir-ud-din, the 
vendor in that case, was himself a party to the contract and the pre- 
emptor was a representative of the other party, the Bench have not 
laid any stress on this fact but have laid down that such a contract of 
pre-emption binds the parties and their representatives. No conten- 
tion appears to have been at all advanced that on a true interpre- 
tation of the document in dispute in that case it was the intention 
to confine the right to the parties only. It was assumed that 
it did not In cases where the contract is for a fixed period 


of settlement the ordinary intention is that the agreement would . 


last . during that period only, and I am unable to hold that 
the Full Bench case is any authority for the proposition that even 
when on a true interpretagion of an agreement, the contract is limited 
toa fixed period of time, it will bind the representatives of the 
parties for all time to come. The point considered by the Full 
Bench was the question of law whether the agreement bound the 
erepresentatives, and not the interpretátiof of the deed of agreement. 
In the case of Mirsa Muhammad Jan v. Sheikh Fasl-ud-din 
I had expressed the dissenting view that a contract of pre-emption 
was a contract tn personam which would bind the parties thereto, 
and though in case of a breach by either of them it could be enforced 
against his representatives, neither party had any power to contract 
(1) [19237] 35 A. L. J. R,, 289. 
138 
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on behalf of his descendants that they should. make an offer to the 
descendants of the other party before transferring the property to a 
stranger. In my opinion there was a difference between a contract 
entered into by the parties for -hemselves and one entered into on 
behalf of their descendants, as the breach in the latter case would be 
a breach committed not by any party himself but by his descendants. 
I had thougbt that such a contract could not bind an indefinite class 
of descendants, generation after generation, and to bind them for an 
indefinite length of time. It is that view which has been overruled 
by the Full Bench Where however the intention of the parties 
that the contract should remain in force between themselves only, 
or only for a fixed period of time, is quite clear from the language 
of the document itself and the attending circumstances, it cannot 
be held that the contract nevertheless remains in force for all time 
to come and for alt generations. 


According to the-admitted pedigree the original plaintiff 
Sheobaran Singh and the vendor Bhup Singh were the grandsons 
of Bhim Singh, whereas the vendee is descended not from Bhup 
Singh but from Bhim Singh’s great grandfather Najib Singh. It is 
therefore obvious that the plaintiff Sheobaran Singh could claim to 
be the jaddi (descended from a common ancestor) co-sharer with 
the vendor Bhup Singh within the meaning of paragraph 18 of the 
wafib-ul-ars of 1281 F. It could never have been the intention that 
persons descended from a much remoter common ancestor are to be 
placed on the same footing as those from a nearer common ancestor. 
If such a view were accepted then in many cases persons of the same 
caste living in a village would all become of the same stafus if they 
can trace descent from some common ancestor howsoever remote. 
Iam therefore of opinion that Sheobaran Singh should be treated 
as a jaddi co-sharer with Bhup Singh as against the vendee who is 
descended from a much remoter ancestor. 


The learned vakil for the appellant contends that even if 
Sheobaran Singh had a preferential right against the vendee his 
widow Musammat Mohan Kunwar has not, because she is not a jaddi 
co-sharer with the vendor, and that inasmuch as a successful plaintiff 
must have a subsisting right of preference till the time of the passing 
of the first court's decree that sait cannot succeed. If the effect of 
the Full Bench ruling in the zase of Wajid Aliv Shaban(?) is 
tha^the right to sue survives, it would mean that the heir of a 
deceased plaintiff can continue the suit and obtain a decree on the 
strength of the right of hig deceased predecessor and not necessarily 
on the strength of his or her own right. In this view it would bé 
immaterial * whether Musammat Mohan Kunwar has herself a 
preferential right as against the vendet. But the learned vakil has 
invited our attention to the casecf Partab Singh v. Daulat(*) where 
it was remarked that if the heir himself has no preferential right as 

(1) I.L. R., 31 All, 623. (2) I. L. R. 36 Al, 63. 
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against the vendee,the suit could not succeed. The Judges who 
decided thís last-mentioned case constituted the majority in the Full 
Bench. One is therefore constrained to hold that the two cases were 
distinguishable. The result would then be that the present case 
would be governed by the principle underlying the subsequent 
Division Bench case and not by that underlymg the Full Bench 
case. 


I am however relieved from expressing any final opinion on this 
question because I think that even Musammat Mohan Kunwar comes 
in the second category of pre-emptors and the vendee does not. 


The wajib-ul-ars of 1281F givês the second right to the pro 
prietors of the village. When this wazth-/-ars was prepared the 
village was a single makal. Jt has subsequently been partitioned 
and co-eharers in one makal have ceased to have any interest in the 
other makal. No new tvafib-wl-ars has been prepared, nor is there 
anything to show that at the time of the partition it was agreed that 
co-sharers in different maAa/s would, in spite of the partition, havea 
right of pre-emption in respect of the other makal. The custom of 
pre-emption no doubt continues. But in the absence of any evidence 
to the contrary, it must now be confined to each of the new mahais 
which have been formed, with the result that proprietors in one 
makal cannot have any right of pre-emption as regards shares in the 
other makals. The vendee, therefore, cannot claim to be on the 
same footing as Musammat Mohan Kunwar who fs a co-sharer in the 
very makal in which the property sold is situate. 


* 

Sheobaran Singh died after the institution of the suit and before 
the first court's decree. His widow Musammat Mohan Kunwar 
was brought on the record as the legal representative of the de- 
ceased. She became a co-sbarer by succession to her deceased 
husband. Even though she was not a co-sharer at the time when 
the sale-deed was executed or when thesuit was filed, she was en- 
titled to continue the suit inasmuch as a right to sue survived. This 
point is settled by the view of the majority of the Full Bench case 
referred to above. The defendant-vendee is not a co-sharer in the 
mahal in which the property sold is situated. Musammat Mohan 
Kunwar is a co-sharer. .She has thus even in her own right pre- 
ference over the vendee. eThe case of Partab Singh v. Daulat (), 
even if it be assumed not to be in conflict with the Full Bench egse, 
is therefore distinguishable. 

The last two grounds deal with the guestion of consideration. 
“The sale consideration was Rs. 6,690 out of which Rs. 450 and 
Rs. 1,047 were left in deposit with the vendee for “payment to 
Sheobaran Singh plaintiff. The vendee made payments after consi- 
derable delay, vie., of five months and .two years, but he paid 
Rs. 318/11 T more. It is obvious that the vendee cannot claim 

G) L L. R, 36-AlL, 63, 
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credit for the excess sum paid. It was his duty to make the pay- 
ments at once and if he withheld payments he benefitted by the use 


of the money in his hands and was himself liable for any extra: 


interest that might accrue in the intervening period. The plaintiff 
is not bound to pay more than the true sale consideration mentioned 
in the sale-deed. 

I would, therefore, dismiss the appeal with costs. 

BANERJI, J.—1 agree in dismissing the appeal It isclear that 
the Agra Preemption Act has no application as the sale-deed was 
executed on the 23rd of June, 1922. The real question in the case 
is whether there is a custom of pre-emption and whether Musammat 


"Mohan Kunwar had a preferential right. Iam of opinion that prima 


facie the wafib-ul-ars filed in the suit as evidence proves that there 


` was a custom of pre-emption and nothing has been shown by the 


defendant to rebut the presumption raised by the wafthul-ars. It 


. is unnecestary, in my opinion, to discuss the effect of the Full 


Bench case of Aulad Ali v. Als Athar(*) as upon the finding of 
my learned brother, with which I agree, Musammat Mohan Kunwar 
comes in the second category of the pre-emptors and the vendee 
does not. The result of that would be that Musammat Mohan 
Kunwar would have a preferential right. 

The last ground urged as to the claim put forward that the ven- 
dee had to pay Rs. 300 more which should be paid by the pre- 
emptor, has no force as the pre-emptor cannot be asked to recoup 
the vendee because he had to pay interest on account of his own 
laches. s 

Bv THE CouRT.—The order of the Court is that the appeal is 
dismissed with costs. 

Appeal dismissed. 
(0 [1927] 25 A. L.J. R., 289. 





TANNI (Defendant) 
versus 
KALLU (Plaintiff) .* 


Restitution of conjugal rights—Habitual beating of wife—Husband not 
. entitled to any reliqf. 

e If a wife goes into the witness-box and satisfies the court that 
she has been subjected to beatings at irregular intervals extend- 
ing over a considerable period which have been given to her 
through no fault of fer own and that as a result thereof she is, 
in a candition of perpetual anxiety, apprehension and unhappi- 
ness, then that in itself is sufficient reason for a court to offer 
no relief to a husband whose conduct is of that character. 

APPEAL under section 10 of the Letters Patent from a judgment 

of MR. JUSTICE SULAIMAN, confirming a decree of PANDIT VISHNU 

z L.P. A. No. 11 of 1926 


voL xxv] HIGH COURT E: LIOI 

RAM MEHTA, First Subordinate Judge of Cawnpore, who reversed CIVIL 
a decree of BABU ANAND BEHARI LAL, First Additional Munsif. ER 
Shambhu Nath Seth, for the appellant. S 
S. S. Sastry, for the respondents. P 


9». 
The judgment of the Court was delivered by KALLU 


MEARS, C J.—About six or seven years ago Musammat Tanni Mears, C. J. 

had the misfortune to marry a man named Kallu. Almost from. 

the outset Kallu habitually beat his wife and finally left her alone 
-in his house and went to live with his maternal uncle leaving the 

woman in the house without any food so that eventually she went 

to her mother and has been with he? ever since. Kallu was unwise 

enough to seek the assistance of the court ina suit for restitution ` ~ 
of conjugal rights and he presented himself before the court of thé fee ta 
first Additional Munsif of Cawnpore and cuta yery sorry figure 

before him. The Additional Munsif of Cawhpore not only consi = |”, 
dered him to be definitely lying in the witness-box but befieved himi . ' 

to be guilty of habitual cruelty with which his wife had charged 

him. The young woman went into the witness box and she detailed 

a long sequence of acts of cruelty extending over nearly the whole 

period of her married life. Her mother supported her as regards 

some of these matters and several witnesses deposed that they saw 

Kallu quarrelling and beating his wife and, in addition, Gulzar 

Khan and Shubrati who were near neighbours, spoke of one occasion 

on which Kallu was sitting upon his wife's brease and beating her 

ata time when she was about to have a baby. The Additional 

Munsif ofeCawnpore tried this matter with the utmost care. We 

have read the whole of his judgment and to us it appears that the 
conclusions of fact to which he came were amply supported by 

evidence and that he did come to a correct decision when he decided 

that this young woman had been submitted to such a habitual course 

of ill-treatment that no court ought to order her again to consort 

with her husband. 


The matter came before Mr. Mehta who, apparently without 
any evidence at all, in our view misdirected himself upon a most- 
important matter. He seems to have approached this case from the 
point of view that people in the social position of Kallu and Musam- 
mat Tanni habitually resorted, the one to the beating of the, wife 
and the other to submitting to the beating. He says “ there must 
have been occasional beating of the wife by the appellant as*is 
commonly seen among illiterate persons of the lower strata of society 
ġo which the parties belong". When one &nows that 90% of the 
people of this country are illiterate, that means, accorging to Mr. 
Mehta, that approximately the, male portion of about 100 millions 
of the lower strata of people habitually beat their wives from time 
to time. No evidence of that kind was given, but this conclusion 
of Mr. Mebta’s coloured the whole of his judgment and he was not 


=. in a mood to accept the evidence given by the young girl and her 
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mother and the other witnesses. We can find no reason whatever 
for his dissenting from the Munsif because he does not suggest 
why their evidence is unworthy of belief whilst he concedes that 
the Munsif was in a position to note their demeanour in the witness- 
box. The only way in which he gets rid of their evidence is by 
saying “ when I consider all the attendant circumstances of the case, 
their evidence does not strike me as reliable at all”. He gives no 
indication of what are the attendant circumstances of the case which 
in his opinion make their evidence unreliable and we think that he 
entirely misled himself by the assumption that the male part of 100° 
millions of people of this Pour ari ter beat their wives. The 
learned single Judge of this Court has followed entirely the view 
taken by Mr. Mehta holding Mr. Mehta's decision on the question 
of the credibility of the witnesses to be a question of fact to which 
he can take no exception. We disagree with that view, specially 
when we find that the whole of the judgment of Mr. Mehta is colour- 
ed by the ‘assertion of the habitual practice of beating. Moreover, 
we are inclined to think that that passage of the learned single 
Judge in which he says “ Unless the assault is of such a nature as 
to endanger the safety of life or person of the wife, it cannot amount 
to legal cruelty,” takes rather too narrow a view of the present day 
regard for the position of women. We prefer to state the rule in 
this way thatif a wife goes into the witness-box and satisfies the 
court that she has been subjected to beatings at irregular intervals 
extending over a Considerable period which have been given to her 
through no fault of her own and that as a result thereof she is in a 
condition of perpetualanxiety, apprehension and unhapfiness, that 
that in itself is sufficient fora court to say that it would offer no 
relief to a husband whose conduct is of that character. In this case 
itis conceded that this young girl isa geutle creature and a girl 
of good character and the very fact that contrary to custom she ran 
away from her husband and went to the protection of her mother 
is in itaelf some evidence as to the impression which this continuous 
ill-treatment had made upon her. i 

We, therefore, restore the decree of the Additional Munsif with 
costs in all courts. 

Appeal allowed. 





BHARAT BHAI (Zffendant) 


versus 
JAI NARAIN (Plaintiff) .* 

Minor— MortBage, executed in favor of —Valsd. . 
There is no real distinction between cases of mortgages and of 
sales in favour of minors on the question of their validity, and a 

mortgage executed in favour of a minor is valid. 
Thakar Das v. Muwsammat Puth, I. L. R., 5 Lab., 317, 4. Z. 
Raghavachariar v. O. M. Srinivasa Raghavachariar, Y. L. R , 40 

*S. A. No. 1458 of 1925. 
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Mad., 308, Munni Kunwar v. Madan Gopal, I. L. R., 38 All., 62 
and Narain Das v. Musammat Dhania, I. L. R., 38 All, 154, 
referred io. 

SECOND APPEAL from a decree of BABU LACHMAN PRASAD, 
Additional Subordinate Judge of Mainpuri, confirming & decree of 
Basnu KANHAIYA LAL NaGak, Munsif of Etawah. 

S. C. Das, for the appellant. . x 

Baleshwart Prasad, for the respondents. 

The judgment of the Court was delivered by 

IQBAL AHMAD, J.—This is a defendant's appeal and arises out 
of a suit for sale on a mortgage dated the 11th of April, 1912, 
executed by Mulu, adoptive father of the defendant-appellant, for a 


sum of Rs. 200 with interest at 1 per cent. per mensem compound- 


able every 6 months. 

The suit was contested by the defendant-appellant on various 
grounds, but we would notice, in the course of this judgfhent, only 
the grounds that have been argued in appeal before us. 

The defendantappellant denied that the mortgage was executed 
for legal necessity, and further alleged that at the time of the 
execution of the deed of mortgage in favour of the plaintiff, the 
plaintiff was a minor, and, as such, the mortgage was void and 
unenforcible at law. He further resisted the suit on the ground that 


Mulu had, prior to the execution of the mortgage in suit, transferred - 


the mortgaged property, by a deed of gift, to one Ram Charan, on 
the 6th of February, 1901, and, as such, was not competent to 
mortgage the same totke plaintiff. He also pleaded that he was in 
adverse possession of the mortgaged property, and that the plaintiff 
was not entitled to a decree for the sale of the same on the basis of 
the mortgage-deed in suit. 

All the pleas urged in defence were overruled by the trial court 
and the plaintiff's suit was decreed. 

On appeal by the defendant, the lower appellate court has affirmed 
the decree of the trial court. That court has held that it was satis- 
factorily proved that the entire amount advanced under the mortgage- 
deed in suit was taken by the mortgagor for legal necessity, and that 
the deed of gift of 1901 was fictitious, and that the mortgagor was 
the owner of the property on the date of the mortgage. The lower 
appellate court has also fo&nd that the defendant-appellant failed to 
substantiate his plea of adverse possession. It further held that even 
if the plaintiff-respondent was a minor on the date of the execution 
of-the mortgage, the mortgage was valid and enforcible. 

* In appeal before us it is conceded that the weight of authority i is 
decidedly in favour of the view thata mortgage in favour*of a minor 
is valid, and in this connection the learned counsel for the appellant 
himself has invited our attention to the cases of Thakar Das v. 
Musammat Putli(*) and A. T. Ragkavackartar v. O. M. Srinivasa 

(1) IL. L. R., § Lah., 317 
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Raghavacharia(!). It has been held by this Court in the cases of 


- Munni Kunwar v. Madan Gopal (*) and Narain Das v. Musammat 


Dhania (*) that a sale-deed executed in favour of a minor is valid. 
In our judgment there is no real distinction between cases of 
mortgages and of sales in favour of minors, and we agree with the 
courts below in holding that, even if the plaintiff was minor on the 
date of the execution of the mortgage, the mortgage was enforcible. 

The finding of the lower appellate court that the deed of gift 
of IQOI was fictitious and that the defendant was not in adverse 
possession of the property mortgaged, is based on legal evidence and 
cannot be challenged 1n second appeal. 

There remains for consideration the plea of legal necessity raised 
by the defendant-appellant. Out of the sum of Rs. 200 borrowed 
under the mortgage-deed in suit, asum of Rs. 152 was left with the 


` mortgagee for páyment to one Sri Niwas, an antecedent creditor, 


and it hag not been and cannot be argued that that amount was not 
for legal necessity. There remains the sum of Rs. 48 with respect 


` to which there is no specific finding by either of the courts below. 


But. as there is evidence upon the record to enable us to come toa 
finding as to the existence or otherwise of legal necessity with 
respect to the sum of Rs. 48, we have heard the evidence and have 
come tothe conclusion that the plaintiff has succeeded in proving 
that the sum of Rs. 48 was taken by the mortgagor for valid family 


` necessity. The evidence on this point consists of the statements of 


Jai Narain, plaintiff, and of Shyam Lal, one of the plaintiff's witnesses, 
both of whom have stated that the sum of Rs. 48 was taken by the 
mortgagor for household expenses. There is no rebutting evidence 
on behalf of the contesting defendant. Under the circumstances we 
feel justified in acting upon the evidence of the abovenamed witness- 
es, and on that evidence, we hold that the entire sum advanced 
under the mortgage-deed in suit was taken by the mortgagor for 
valid family necessity. 

Before parting with this case we must note the fact that the 
judgment of the learned Additional Subordinate Judge is very 
sketchy and most unsatisfactory, and it leaves the litigants and the 
counsel concerned, and even the higher court of appeal, in a atate 
of doubt whether or not the learned . Judge applied his mind to the 
evidence in the case before proceeding 3 dictate the judgment that 
he has dictated in this case. He ought to be cognizant of tbe fact 
fhat very great responsibility rests on the court of first appeal, 
which is the ultimate court on questions of fact, to writea judgment 
from which it may be dear to everybody concerned, that befgre 
recording findings of fact he did apply his mind to the materials upon 
the record relevant to the enquiry. 

The result is that we dismias the appeal with costs. 


Appeal dismissed 
(1) I. L. R., 40 Mad., 308. 
(2) I. L. R, 5/88 Alla 62. (3) IDL. R., 38 All, 154. 
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Adopton—.4A/zr  Janeo cere 
money. 
See Hindu Law  .. . I009 


— Dy widow, under aille. 
rity of will eft by husband — Su rren- 
der by widow, 


See Hindu Law  .. e 338 


— — — Disbortitons by adoptim 
parentis antecedent to adoptsen—Cen- 
sent of maturel father— Whether 
binding on adopted sen. 


See Hindu Law  .. n 945 


———— Of “orphan or xd 
persen having children —Velidity of. 


See Hindu Law | ..^ 185 


Adverse possession — Wher mei 
made ont. 


See Hindu Law... . §00 


— —— Wen wot 
madi out—Exclusses possession of 
ent co-sharer coupled with mon-pay- 
ment of profis. 


See Hindu Law  .. e 413 


Agricultursta Loans Act (XII 
of 1884), sectren ¢—Takavi Jeon— 
Attachment and proceedings under 
Chapter VIII, Land Resexus Act 
(IIT of 1901) in respect of leans mot 
repoid— Right to sue Government in 
Cui Court subject ta reqguiriments 
of section 183— When sust met barred 
by section 233 (m)—" Defasslter’, 
meaning of the word as used im the 
Ad. 


The right to sue the Govern- 
ment, In the Civil Court, is given 
to the person- against whom pro- 
ceedings are takan under Chapter 
VIII of the Land Revenue Act, 
if he fulfils the requirements 6f 
section 183 of the Act, and it 
does not matter whether or not 
he belongs to the revenue paying 
class and whether or not he Is a 
person from whom-4a£er loans are 
actually due. 


The word ''defaulter' in the 
Land Revenue Act has a technical 
meaning, and 1t includes the case 
of every person in regard to whom 
a certificate has been granted 
under section .145 of the said 
Act. 
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Agriculturists Loans Act (XII 
of 1884)—(comeld. ) 


Some money was advanced to 
one X N by the Government under 
section 4 of the Agriculturists 
ponia Act (XII of 1884). RN 

Raving died without repaying the 
loan, the revenue authorities 
attached, under section 5 of the 
Act, a she-buffalo in possession 
of the applicant,eon the und 
that the latfer was the helr of 
RN to whom the animal belonged. 
Applicant's objection - to the 
attachment was dismissed. He ` 
thereupon paid under protest 
the amount of the ‘te#ew demand 
and got back the she-buffalo, but 
meanwhile the calf of the buffalo 
had died owing to its separation 
from its mother. In applicant's 
suit st the Government for 
refund of money paid and for 
damages caused by the death of 
the calf and for price of the milk 
of which the applicant was depriv- - 
ed on account of the unlawful 
attachment, the lower appellate 
court found that the applicant was 
not the heir of RV but dismissed 
his claim on the ground that It 
was barred by section 233 (s) of 
the Land Revenue Act. Add, in 
revision, that the applicant was 
competent to maintain a suit 
against the Secretary of State 
only for the recovery of the 
amount pald and not for da- 
mages. ‘ 


DAYA RAM vy. THE SECRETARY 
OF PTATE Y FOR INDIA IN COUN- 
CIL 


Alluvion and diluvion—ZA«-/sr-. 
mation of land on old rite —Tsie ° 
ef original euner— Kapgnlation XI 
of 1625, sechon qg, c. (1)—M»san- 
inrof. ° 


Where land re-forms bfalluvion 
on & site capable of identifica- 
tion, the right of the owner of the 
original site subsists and prevalls 
against an alleged title founded 
upon gradual accretion; and it 
makes no difference that the land 
is re-formed on the dther side of 
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Alluvion and diluvion—(ceonc/d. ) 


the river provided it is re-formed 
on the old ascertained site. 


MAHARAJA BAHADUR KESHA- 
VA PRASAD SINGH v. THE 
SECRETARY OF STATE FOR INDIA 
1N COUNCIL . 


Asacesment — When PONAM 
to illegality. 

Income Tax Act of 1922, sec- 
tions 64 (3), 66 

Award—Reference to third dds 
— Decree in terms of award mthout 
allowing time for making objections 
—Finslity of. 

See Civil Fenceduree dd (Act 
V of 1908), | Sch. 2, para. 16, 
cl. (1) de a 

Banker and customer — Cser- 
tomers monty advanced as loans te 
borrowers pledging ermaments as 
in 


oe 


pass-tooh— Bank in 
Depositor to be regarded as secured 
creditor. 


One /P deposited some money 
with a Bank and as a matter of 
agreement and pret JP used 
to secure and send borrowers, 
willing to pledge ornaments by 
way of security, to the Bank, with 
a personal note. The Bank would 
retain the omaments and advance 
JP's money on an interest of 129% 
per annum ont of which /P re- 
celved 9% and the Bank 3%. All 
the particulars of these transac- 
tions were entered in a pass-book 
given to /P by the Bank. A 
person desiring to redeem his 
ornaments would take a note from 
JP to the Bank, and on payment 
his ornaments were released. The 
Bank having gone into liquidation, 
held, that JP was in the position 
of a secured creditor and should 
rank a»such. 

ALLAHABAD UNION BANK, 
LTS. (IN LIQUIDATION) —IN 
THE MATTER OF ». JAGESHW AR 
PRASAD SHUKUL. 

Bengal Alluvion and bisdon 
Regulation (XJ of 1825), section s 
—Dher Dhura, custom of, existence 
ef — Enforcement of —Ap plicabtiity to 
cases of sudden and considerable 
drwerston due io outside agency. 

Where the custom of Dhar 
Dhara as sanctioned under the 
Bengal Alluvion and Dilgvion 
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Bengal Alluvion and Diluvion 
Regulation (XI of 1825) 
—(concld.) 
Regulation XI of 1825, section 1, 
observing the deep stream as the 
boundary between two villages 
was proved to be in existence 
governing the rights of the par- 
tes, 4eld, that the custom applied 
not only to ''the shifting of the 
main channel of a stream from 
one side to another In the much 
wider sandy bed” but also to cases 
of sudden and considerable di- 
version of a stream, brought about 
by outside agency and throwing 
land from one side to another. 


The mere extent of the land 
transferred or the distinction bet- 
ween sudden and gradual accre- 
tlons cannot be considered as 
factors determining the question 
of the enforcibility of such cus- 
tom. 

GULAB.RAI p. GIRWAR SINGH 

——— Section «— 
Appiicabilty of —Lans taken away 
by gradual accretion but restored by 
sudden chamge— When to remain as 
property of original owner. 

Where no custom of Dhar Dhu- 
ra ls proved to exist and land 
is taken away by the river gradual- 
ly but restored suddenly, Aeld, 
that the exception clause to the 
role embodied in section 4 of 
Regulation XI of 1825 would still 
apply in such a case and the land 
on Doing cles recognised, shall 





remal 6 property of Its original 
owner. 

SRI THAKURJI v. JAIKALI 
KUNWAR.. an oe 


~- ————-N.-W. P. and Assam 
Civil Courts Act (XII of 1887), 
sections gr (1) amd 8— Previsions 


of — W) Additional Judge com- 
detent exercise same powers as 
Dastria Judge. 


See Criminal Procedure Code, 
section 195 (1) (4) and (c) es 


Bombay District ` Police Act 
{IV of 1890), section 25 (4)—P uns- 
tivtgtax to be assessed by the Muni- 
cajelity —Local Government issuing 
direct erders—Collecter's demand— 
The gal, 


See Civil Procedure Code, sec- 
ton Bo .. ite 
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Bundelkhand Encumbered 
Estates Act (I of 1903), sectten 10, 
sub-section 2, cl, (a)— Provisions af 
—Dissbiluty under—Agreemenit by 
father of foint family entered. dur- 
tag pendency of—Sale-deed executed 
im terms of, after disability coased— 
Deed compulsorily registered by court 
— Sele null and void and binding 
OM sons. 


Where the father, after agree 
ing to sell to one D certain joint 
ancestral property when he was 
under a disability to do so under 
section 10, sub-section 2, clause 
(e) of the Bundelkhand Encum- 
bered Estates Act (I of 1903), 
transferred it to a third party, 
and on a successful suit for 
specific performance brought sub- 
sequently by D, P, the father, 
executed a sale-deed, in terms 
of the said agreement, his dis- 
ability having then ceased, and 
this deed was compulsorily regis- 
tered by the court, and the pro- 
porty transferred to D, Add (in 


`a suit for recovery of possession 


of the sald property, bronght by 
the sons after the death of their 
father and 2), that the agree- 
ment was void aë insite and could 
not be ratified by the subsequent 
cessor of sability and thet the 
sale was a hulhty and not bind- 
ing upon the plaintifis. 


[Per SEN, J.—A vold agree- 
ment cannot be ratified by an act 
of the court. 


Inasmuch as the sale-deed was 
executed to satisfy debts which 
were binding upon the family, the 
sons could not tmpeach the 
sale-deed without being put upon 
such terms as the equities of the 
case call for.] 


[Per MUKERJI, J.—As tho sale 
followed the agreement, it must 
date back to the date of the 
agreement for its validity. 


There is no prohibition against 
a court taking cognizance of 
a sult to enforce an agreement 
like this to sell and therefore 
the decree against the father 
stood good, but the sale beind 
prohibited by law, is not binding 
on the sche | 


GAYA PRASAD v. 


DURGA 
SINGH . 


Bundelkhand Land Alienation 
Act—JVeticatiem— Prrosleged persens 
— Brakma Bhats— Execution of 
decree—Objection can be raised at 
any stage. 

“ Brahma Bhats "' are included 
in the term '' Brahmans ” used in 
the notification Issued by the 
Locel Goverment under the 
Bundelkhand Land Alienation 
Act and are enitled to all the 
privileges under the said Act. 

An objection that property is 
not saleable in execution of a 
decree can be raised at any stage 
of the proceedings before actual 
sale. 

RAM PRASAP v. GORE LAL . 

Burden of proof—Apeped ad- 
Persi Dorsestton —Suit for pessession 
of immovable property. 

See Limitation Act (IX of 


| 1908), sections 142 and 144 es 





———— Execution of 
deeds— By Pardanashin women. 

See Contract Act, section 16 ., 
— ——Senm': liability 


fer debts contracted by father. 
See Hindu Law 





hen dinr- 
char ged— Deed of gift in favour of 
Hindu widew—When only limited 
estats conferred. 


See Hindu Law 


Cantonment House Accommo- 
dation Act, section 18 (9)—When 
152$pliceble— Heure occupied witk- 
out any ebjociton on. owners part— 
Notice for repairs under section 19 
(1) served on ewner—Commitfes of 
arkbitratisn— Rent enhanced at plaint- 
W's  request—Date from which st 
should operate, 


Where plaintiff's bungalow, situ- 
ate in the Agra Cantonment, was 
occupled by some militery officers 
and the plaintiff raised no*ob- 
jection but merely, by informal 
correspondence, asked for th® 
raising of rent, and subsequently, 
on a,notice for repairs, under 
section 19 (1) of the Canton- 
ment House Accommodation Act, 
being served on the plaintif, the 
latter referred the question of 
repairs as well as that of raising 
of rent to a committee of arbitra- 
tion which ultimately enhanced 
the rént ; 4a, that the tenancy 


. 1065 | must be deemed to have com- 
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Cantonment House Accommod- 
ation Act—(cancld.) 


menced from the date of occupa- 
tion by the officers and the en- 
hanced rate should operate from 
the date when it was fixed by the 
arbitration committee. 


JASWANT RAI v. J. LUCK 


Civil Courts Act (Local No. 
XII of 1887), section 78—Appellate 


Court — When not disqualified from 


hearing appeal. 


Where a Subordinate Judge 
who decided the appeal was a 
Munsif when the suite was filed 
and had charge of it up to the 
point of the framing of issues, 
keld, that he was not disqualified 
from hearing the appeal under 
section 38 of the Civil Courts Act 
(Local Act XII of 1887), as no 
decree or order had been passed 


by him in the capacity of a 
Munsif. 
GAINDA y. HAZARI LAL xt 


Civil Procedute Code (V of 
1908) — Scope and ap plicad:iity sf— 
British Indsin Courts, 


See Jurisdiction  .. 


—— nan 1 
—Preismimary decree, passed ox 
partoe—Netce to ether side necessary 
before final decree. 


In a case where the other aido 
is absent and the preliminary 
decree is passed er parts, notice 
ought to be issued to the other 
side before the final decree ts 
passed. 


RAM CHANDRA BANSAL s. 
LALMAN .. 5 A 


—————— — eian 2, 
Clausee tr and seton 52 (3)— 
Lego? riprisentaitoe— Creditor en- 
titled te a decree agasnst— Possesion 
ef deceased. debtor's v PLI i 
sion of question not "eocestary — Pd y- 
mast of debts by representaizvor— 
Right of preference and retainer— 
° Plea of “ Bene adminzriruvi nei 
restricted to (xeculton proceedings 
but can be tahen in ruit. 


In a suit on a bond debt, 
brought against the widow of the 


DI 


1024 


296 


Civil Procedure Code (V ol PAGE 
1908) —( canta. ) 


debtor and his two sons, as his 
lega! representatives, the plaintiff 
&lleged that the defendants were 
in possession of the property left 
by the deceased debtor. The 
widow, who alone contested the 
suit, contended that the whole 
of her husband's assets were used 
by herself and the other defend- 
ants to pay her dower debt. 
The lower courts, however, hold- 
ing that the disposal of the assets 
was designed to defeat the credi- 
tors but without deciding the 
question of sale in lien of dower 
the existence and extent of which 
they doubted, decreed the suit 
against all the defendants as 
against the assets in the hands 
ofthe widow. Hed, per Mukerji, 
J., that the suit was rightly de- 
creed by the lower courta and it 
is neither lawful nor expedient to 
throw it ont altogether simply 
because one of the legal repre- 
sentatives alleged and sought to 
prove that no assets were avail- 
able. The lower courts were 
right In not deciding the question 
of sale in lieu of dower debt as 
the stage for any such decision 
had not arisen. $ 


Per Ashworth, J.—Legal repre- 
sentatives in the possession of 
assets (not being executors or 
administrators appointed by or 
subject to an administration 
| order of tha court) may show 

preference in the payment of debts 
| and may retain a debt due to tbem- 
| selves. 


| The fact that the plea of "plene 

administravi ” can be taken 
in execution proceedings when 
events justifying such a plea may 
have occgrred subsequent to the 
decree is no reason why it cannot 
be taken in the sult as & reason 
for no decree being passed. The 
lower courts were therefore bound 
to decide the question whether 
the defendants had only applied 
the assets that had come into 
thelg hands and this required a 
decision as to the fact and amount 
of the dower debt. 


TAMIZ BANO». NAND 
KISHORE ... oe 5o 
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————— SHER LI 
Res judicata, spplcation of the 
principle of — Pecuniary jurisdiction 
of inel. court— Effect. of — Wrong 
decision om a poini of law— Whether 
cam be bans of a plee of res judi- 
cata-—Share 1n occupancy helding— 
Acquired by sale and fereclesure— 
Wrongful cultewatsen by defandant— 
Suit for damages—When does ot 
lie, 


Plaintiff's sult for damages on 
the allegation that the defendant 
had wrongfully cultivated his 
share which was a joint holding, 
was decreed by the trial court 
on the finding that plaintiff's 
joint ownership was res judicata. 
Although it was an admitted 
fact that the question of 
ownership had been decided in 
plaintiff's favour in two previous 
suits, the lower appellate court 
held that the matter was not rr; 
fudiaia ‘because plaintiff's title 
was based on his acquisition by 
sale and foreclosure" and, further, 
because "a wrong decision on a 
point of lew could not be the 
basis of a plea of ses ;mdicasía". 
Held, that though the rejection of 
the plea of res ;wdicata cannot be 
supported forgthe reason given by 
the lower appellate court yet in 
view of the provisions of section 
II of the Civil Procedure Code 
and of the fact that while the 
previous sults were within the 
competency of the court which 
tried them, the valuation of the 
present sult wasin exceas of the 
pecuniary jurisdiction of that 
court, the question of plaintiff's 
title was not res judicata; and 
inasmuch as the plaintiff did not, 
In virtue of the terms of the 
Tenancy Act, acquire atitle in 
the occupancy holding, his sait 
must fail. 


HUB LAL 7. GULZARI LAL .. 


——————— Section | pp— 
Res judicuta— When suit berred by 
th principle of—Partus carrying on 
a mutual and commen accouni— 
Defendants suit based on, decreed 
ex parte agensi planhy—Fresh 
suiit by plaintif based on an accomnt 
dus from dafemdamt— When does mot 
he. 


Where the parties were found 
to have carried on à mutual and 
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common account each of them 
having purchased some articles 
from the other, and defendant's 
suit against the plaintiff, brought 
in the Small Causes Court, on 
the basis of the mutual account, 
was decreed ex parte in defendant's 
favour, Ado, that plaintiff's suit 
claiming a certain sum from the 
defendant on the basis of an 
account due from him for a certain 
pegiod must be dismissed on the 
ground of res judicats. 


NIZAM UDDIN v. AHMAD 
BHAI AND CO. , 


NNNM CES 11— 
Same parties—Firi suit instituted 
by Shebait: inter so for schgmc of 
management of dobottar properties — 
The second suit brought by idels— 
{dels mot paries to first sutt—No 
res judicata. 


Two members of a Hindu 
family describing themselves as 
Sheberts of a certain idol institut- 
ed a sult against the other mem- 
bers of the family who were also 
described as Shehasts of the 
same idol for the settlement of a 
scheme for the better preserva- 
tlon, management and improve- 
ment of certain properties which 
were alleged to be  debetsr 
properties. One of the defendants 
resisted the suit denying the 
endowment. An issue was framed 
and the Court held thet the 
properties were not proved to be 
debettar. Later a suit was 
instituted by the idols in their 
own name against some of the 
same defendants for a declaration 
that the properties were owned 
and possessed by the plaintiff 
idols as debettar properties. Held, 
thet the suit was not barred by 
the rule of żes judicata inasmuch 
as the idols were no parties to* 
the earlier suit which was brought 
on the assumption that the 
properties were dédwttar pro- 
perties. 


RADHA BINODE MANDAL v. 
SRI SRI GOPAL JIU THAKUR ... 


c Section ry, 
Ex.(6) —Josnt Hinds fawmily—Suit 
against or by managing member— 
Decision binding em other. members. 

A decision in a suit by or 
against a leading member of a 
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joint Hindu family acting either 
on behalf of minor members of 
the family in their interest, or, Lf 
they are majors, with their assent, 
binds the whole family. 


LINGANGOWDA  DOD-BASAN- 
GOWDA PATIL s. BABANGOWDA 
BISTANGOWDA PATIL 





Sections 13 
and 14—" Judgment given on the 
merits of the case! — What amounts 
to—Fortign fudgment—Case based 
on— Production of certified copy— 
“Judgment by court of competent 
jurisdscteew— When court bound to 
presume. 


Where *the Rampur |; Court 
granted a decree to the plaintiff 
not because of the failure of the 
defendant to comply with any 
order of the Court, but because 
the Court, rightly or wrongly, was 
of opinion thet the fact that 
the document on which plaintiff's 
suit for recovery of'a& debt was 
based was registered coupled with 
the omission of the defendant to 
contest the suit furalshed a prima 
feces proof of the genuineness of 
the plaintiff's claim, 4c/d, that the 
Rampur Court's judgment was 
pronounced ''on the merits of the 
case", 


Courts cannot, by their judg- 
ments, bind absent forelgners 
who have not submitted to their 
jurisdiction, and, therefore, a 
judgment of a forel court 
obtained against a defendant 
cannot be enforced in British 
India where the defendant at the 
time of the commencement of the 
suit was not a subject of, nor 
resident in, the country !n which 
the Judgnsent was obtained. 


On the production of a certified 
wpy ofa foreign judgment, on 
which the suit is based, the Court 
ia bound to presume that the 
judgment ‘‘was pronounfed by a 
court of competent jurisdiction" 
and therefere it devolves on the 
defendant, by his pleadipg and 
evidence, to deny and disprove 
every fact and circumstance which 
negative the jurisdiction of the 
foreign court. i 


ISHRI PRASAD ». SRI RAM js 
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Section ag— ` 


Tnapplicabiliiy of, to pending pro- 
cstdingi under scien g76 of the 
Cede ef Criminal Precedure—'' Pre- 
coding! construction of—Criminal 
Procedure Code (AAV of 1808 as 
amended in 1933), wdn  476— 
Scope of, 

Section 24 of the Civil Pro- 
cedure Code cannot be Invoked 
to allow acourt other than the 
court, in. the course of proceed- 
ings in which a perjury or forgery 
was committed, or a court to 
which appeals ordinarily lié from 
that court, to entertain the ques- 
ton of preferring a criminal com- 
plaint. The word '' proceeding" 
used in section 24 of the Code 
of Civi] Procedure can be con- 
strued to cover all proceedings 
contemplated at the date, when 
the Civil Procedure Code was 
passed and not to cover a special 
proceeding not then in contemple- 
tion but established by a sub- 
sequent Act, namely, the Criminal 
Procedure Amendment (Act 
XVIII of 1923). 2 


Section 476 of the Criminal 
Procedure Code contemplates that 
ordinarily the court to prefer the 
complaint shall be the original 
court which heard the case and 
that an Appellate Court should 
only make a complaint when the 
suit hes been up before it on 
appeal or when the original court 
hes granted or refused acomplaint 
and its order is appealed from to 
the Appellate Court. 


RAJDHARI LAL v», RAMESHAR 
LAL z 

EEA 44— 
Decret-kolder purchasing property 
at excton—Ne salaable interest— 
Right te apply under, arises when 
frst gouri holds property mot saleable. 


See Contract Act, section 134 


Sectrem ¢7— 
Provistons of —Mortgags suit—Ex 
parte decPee against moripagor— 
Appelant though a party exentrated 
— Question of tithe undecided—Freshk 
eusi. for declaration of title- When 





The respondent instituted a 
suit for sale on a mortgage and 
impleaded the appellant as a do- 
fendant. The appellant pleaded a 
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title paramount and was exempted 
from the suit. In execution of 
his decree for sale against the 
mortgagor, the respondent pur- 
chased the property and obtained 
an order for mutation of names 
in his favour and the appellant's 
application under Order a1, rule 
100 of the Civil Procedure Code 
was dismissed, eld, that a fresh 
suit by the appellant for a declara- 
tion of her titie and, in .the 
alternative, to obtain possession, 
was not barred by section 47 of 
the Civil Procedure Code. 


SHIBBI v. HARDHIAN SINGH 


Sect gc 
Promsions of —Inappiscatslity of— 
Decree — Execution of — Suspended as 
a result of compromire Default by 
pudgment-debter — Application for 
revival ef execniten precesdings— 
> When net ameunting te “fresh 
applicaties", 


After an infructuonus application 
for execution of a decree had 
been made, the parties on a 
second application agreed that the 
decretal amount be paid by yearly 
instalments, but as the judgment- 
debtor soon after made a default, 
two more applications followed 
and the propeMy being ancestral, 
execution was transferred to the 
Collector. Meanwhile the judg- 
ment-debtor's interest in the pro- 
perty was sold and purchased by 
the respondent in execution ofa 
simple money decree and the 
latter having taken the place of 
the original judgment-debtor, 
asked for a year’s time to pay the 
balance of the decretal amount. 
The Collector, however, granted 
him three months time and re- 
turned all the papers to the Civil 
Court who consigned them to the 
record room, After the expiry of 
this time-limit, an applicatio 
made by the decree-holder for 
return of the ‘papers of the former 
execution' to the Collector, was 
allowed. Immediately after the 
defree-holder died and his sons 
(appellants) made the last execu- 
ton application praying that they 
be brought on record in place of 
their father and that execution 
be continued. On respondent's 
objection to this application on 
the ground that as 12 years had 
expired from the date of the 
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decree, it was time-barred, Ace, 
that as neither the decree-holder’s 
application for return of records 
of the previous execution to the 
Collector, nor that of his sons 
after his death, was a ‘fresh appli- 
cation’ within the meaning of 
section 48 of the Civil Procedure 
Code, the question whether a 
fresh application should be grant- 
ed did not arise, and therefore 
the execution should be pro- 
ceflded with by the lower court. 


There is no rule of law which 
enables the legal representative 
of a deceased deree-holder to 
apply for meme substitution of 
names. He must apply, whenever 
he does apply, for execution of 
the decree in the usual form of 
ten columns. 


BAI] NATH v. RAM BHAROS .. 





T———À Sehen 98, 
subsections (1) and (2)—" Fraud" 
—Interpretation of —Plea of fraud — 
Stage at which it should be taken 
—Executwn of decree, when barred 
by limitaties. . 


A party is not absolved from 
the necessity of taking up al! 
available grounds for resisting a 
contention .of the other side 
merely because at the date he 
has authority of the Hlgh Court 
which, if followed, would relieve 
htm of resisting that contention 
on any but one ground. 


Fraud as used in section 48 of 
the Civil Procedure Code will 
include not merely deceit but will 
also, except with reference to 
contract, include circumvention. 


Where the last application for 
execution was made beyond 13 


249 


years from the date of the making - 


of the order, absolute for sale 
and it was found that certain 
objections raised by the judg- 
ment-debtprs did not amount to 
a fraud nor delayed the execution 
of the decree and that no request 
was made by the decree-holder, 
either to the court below or in 
the memorandum of appeal filed 
in the High Conrt, to allow him 
time to find out whether there 
were or ibt any acts of the judg- 
ment-debtors which prevented him 
. 
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from executing the decree, keld, 
that" the decree-holder's appli- 
cation was rightly dismissed as 
time-barred and that he should 
not be allowed further opportunity 
to hupt the record and find out 
whether there were any other 


acts of the judgment-debtors 
amounting to fraud and which pre- 
vented him from executing the 
decree. 
AMBIKA NAIK v. RAM RAJ 
TIWARI m ee 
Sectiom 73 and. ' 





Order 34, rule 19-—Inapplicability 
of—Surplus arising eut of an 
auction sale—Not pafable te subse 
quent uncumbrancer withoul meri- 
pagers conselt.. 


Surplus assets arising out of 
an auction sale cannot be paid 
over to the subsequent incum- 
brancer without the consent of 
the mortgagor. 

The plaintiff executed three 
mortgages, on different dates, in 
defendant's favour. Subsequently 
a sale held in execution of a 
decree obtained by the defendant 
on his first mortgage, fetched an 
amount which was greater than 
what was dueto the mortg 
and the court, despite the plaint- 
{ff's objections, allowed the 
defendant, by an order under 
section 73 of the Civil Procedure 
Code, to have the surplus in 
satisfaction of his later mort- 
gages. In plaintifi’s suit for a 
refund of the surplus money, 4ed, 
that as neither section 73 nor 
Order 34, rule 13 were applicable 
to this case, the claimant to the 
surplus should have been referred 
to a civil suit and as an improper 
order had been passed against 
the plaintiff, he had a right to 
suo. » 


LACHMI NARAIN ACHARY v. 
MITHU BHAGAT .. E 
Section S0— 
Suit for an sm/ usection— Two mogths’ 
nsise mecessery—DBombay Distrid 
Police Act (1 vf 18Qo), section 25 
(4)— Punitive tax to be assessed by 





Section 80 of the Code of Gbvil 
Procedure 1s explicit and manda- 
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tory and applies to all suits 
including suits for an injunction, 
and it is no ground for dispensing 
with the two months’ notice 
required by the section merely 
because serious and irreparable 
damage might be occasioned to 
the plain if not prevented by 
s previous grant of an injunc- 
on. 


Under the Bombay District 
Police Act (IV of 1890), section 
25 (4) a punitive tax Imposed in 
a local area, if that area is a 
Municipal District, is to be 
assessed by the Munlcipality: con- 
formably to the direction given 
by Government. Where the Local 
Government Issued a Notification 
directing assessment and realiza- 
tion of a punitive tax by the 
Collector without any reference to 
the Municipality, Aedd, that orders 
issued by the Collector demanding 
payment of the tax were illegal. 
The Police Act interposed bo- 
tween the Local Government and 
the citizen the executive action 
ofa municipality, and the Local 
Government could not ignore the 
Municipality. 

BHAGCHAND DAGDU8A GUJ- 
RATHI v. THE SECREWARY OF 
STATE FOR INDIA IN COUNCIL 


——— — —— —Sulem Qs— 
Lnapplicabsiity of—Endewed pre- 
perty—Suit for possession of— 
Plaintiff alleges to ba duly appernted 
trustce—Ssuccesser te oce of trustes 
— Power to apposnt—When reverts 
te the heirs of the founder of the 
trusi. 


Section 93 of the Clvl] Proce 
dure Code has no application to 
suits where a plaintiff claims 
possession of the endowed pro- 
pem on the allegation that he 

duly appointed trustee and that 
the defendant is a treepasser. 


Section 9a has reference to 
those cases alone where there is an 
allegation of breach of any ex- 
press or constructive trust created 
for public purposes of a charitable 
or religious nature, or where the 
difection of the court is deemed 
necessary for the administration 
of any such trust. 5 


In the absence of a provision 
in tho deed prescribing the mode 
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of devolution to the office of 
shebait and in the absence ofa 
custom to the contrary, the power 
to appoint a successor to a shebait 
.reverts to the helrs of the 
founder of the trust and a shebait 
' has no right to appoint a successor 
to himself. 


GANGA CHARAN 
CHANDRA 


RAM 


n. 


————— —————— Seem 92— 
Inapplicability of —Trust property — 
Muteawalli—Asgdt te apporat—Surt 
for a declaraties— When may be fled 
without Legal Remembrances per- 
wisston— Not barred by secto» 42 of 
YÀe Specific Relief Act. 

Where under the terms of & 
wegf-deed dedicating certain 
property ‘in favour of a temple, 
each of the two persons appoint- 
ed as mutowal/ts was authorized 
to appoint his successor or that 
of the other in case the other 
died without making such an 
appointment, and CXentauli both 
the mutewtll:s haying died with- 
ont pointing any successor, 
plaintif successfully sued fora 
declaration that the right of 
appointing a successor had devolv- 
ed upon mand that he hed 
made a valid appointment of two 
persons, Add, that as section 92 
of the Civil Procedure Code 
made no provision for asuit of 
this nature, plaintiff was not 


4 


debarred from suing directlyina , 


civil court; nor was his sult 
barred by the provisions of 
section 42 of ihe Specific Relief 
Act. 


RUGGHAN PRASAD v. DHANNO 


ne SIO 100— 
Failure io imvokt a. presumption of 
fact— Second appeal, when tes. 


»8ee Evidence Act, section *14 
Sections 100, 101— 
Second | appeal —Quectiom whether 


tenancy permaxent or precartous— 
One ef mixed law and lact—HEn- 
Rancement of  rent—Incomsistent 
with permanent lemancy, 

In a suit bya landlord for 
ejectment the defendant pleaded 
~a permanent tenancy. The trial 
Judge decreed the suit but on 
appeal the District Judge dia- 
missed it holding that the tenancy 
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was permanent. On second appeal 
the High Court restored the 
decree of the trial Court. eld, 
by Privy Council, that the 
question whether a tenancy is 
permanent or-precarions depends 
upon a legal inference and 1s not 
itself one of fact, and the second 
appeal to the High Court was 
competent. /7eid, further, that an 
enhancement of rent, agreed to 
e &cquiesced in bya tenant is 
nconsistent with the notion of a 
permanent tenancy. 


- DHANNA MAL v. MOTI SAGAR 


——————$—-—— Sedem 104 
(/) —Order Aling or refusing to Ale 
an award made out of comgi— Decree 
based on—Appeal—Court-fee, proper 


ameunt: 


An appeal lies, under section 
104 (/) of the Civil Procedure 
Code, against an order filin 
refusing to file an award wi 
the intervention of the Court. 


Where the -applicant filed an 
appeal against the Munsif's decres 
passed on the basis of such an 
award and the* memorandum of 
&ppeal bore & court-fee stamp of 
eight annas, sld, that the appeal 
was sufficiently stamped and it 
ought to have been heard on the 
merits by the lower appellate 
court. 


SARWAN PANDE v. 
PANDE .. 


out 


JAGET 


- ere :10— 
Requirements of—"' Substanteal 
Quesitom. of law''—What does not 
ameunt te. 


Intention isa matter of fact 
and not of law and where both 
courts find that the parties stand 
in the relation of mortgagor and 
mortgages, the finding is one of 
fact. ^ 

The àpplication of well-defined 
legal principles to a particular 
set of facts does not raise any 
question of law which can fairly 
be described as substantial for 
the purposes of an appeal to the 
Privy Coundl. 7 


Where the value of the subject- ` 


matter in the first court as well 
ag in the proposed appeal to the 
Privy &ouncil was over Rs. 10,000, 
and both the courts found that 
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the partíes stood in the relation 
of mortgagor and mortgagee and 
it was not made to appear that 
the proposed appeal, if allowed 

.to proceed, could furnish an 
occasion fot the discussion or 
enunciation of any fresh legal 
principle, Ac/a, that the case did 
not fulfil the requirements of 
section 110 of the Civil Procedure 
Code nor was it a case which 
could be certified as being 
otherwise fit for appeal to His 
Majesty. 

MATHURA KURMI v. JADDEO 
SINGH . 
aS ie rr5— 

High Court's powers to interfere im 
revinon—Ordir passed oen appeal 
by Destrict Judge direcisng presecu- 
Hen. 

See Criminal Procedure Code 
(V of 1898 as amended in 1913), 
section 476 de : 

Seti IG 
Revisten — Jurisdiction — Material 
irregularity. 

See Civi Procedure 
Order 13, rule 2 


Code, 


Secem 115— 
Revision under—AInterferenca by 
High Court. 


See Civil Procedure Code, 
. Order 13, rule 1 ds we 


—Sectton rig— 
Revision under —Refertemce made 
without consent of all partses— Decree 
based on award. 


See Civil Procedure Code, 
Sch. 1r, Paras. 15 and 16 (2) 


Section 5 — 
Revision, when mot competent—Nen- 
funder of necessary party—Order 
refusing stbstitution aud comsequem 
de]  amendmenis— Case decided’, 
meaning of the expresion. 


The Court below refused an 
application for substitution of 
certain necessary parties to the 
.Sult, whose right to sae had al- 
ready become time-barred, and for 
certain consequential amendments 
in the plaint. He/d, in an application 
in revision from that order, that 
no revision lay under section 115 
of the Code of Civil Procedure 
from a mere interlocutory order 
which did not amount to a ''case 

` decided" within the meaning of 
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Itis not desirable to add or“ 
substitute as parties to an action 
persona whose right to sue has 
already become time-barred. 


THE EQUITABLE TRUST CO. v. 
HAFIZ MOHAMMAD HALIM & Co. 


Sethe 5 
Scope ‘and limitation of —''/uris- 
dicem". 

Small Cansos Court Act, 
section 35.. x 


Sect 5 
Suit defecteve for wos-joimaer of me- 
cessary party— Material srregulartty 
—EHhigh , Court empowered to sema 
for record and io dismiss suti. 


In 1893 one Musammat Fatima 
mortgaged a honse to the plaint- 
lffs who later sued upon the 
mortgage, obtained ea decree, 
brought the property to sale and 
purchased it themselves. Subse- 
quently the plaintiffs inatituted 
the present suit against the de 
fendants alleging that a certain 
plot of Tand appertained to the 
house had passed to them. The 
defendants denied the fact.” Mu- 
sammat Fatima was notimplesded 
in the salt though the defendants 
did raise the plea that tle suit 
was defective because of non- 
joinder of parties. The Subordi- 
nate Judge, and on appeal the 
District Judge decreed the suit 
hc iding that the disputed plot 
did appertain to the fonds &nd 
had passed to the plaintiffa under 
the sale in execution of the mort- 
gage decree. On an application 
in revision made under section 115 
of the Civil Procedure Code the 
Chief Commissioner of Ajmer held 
that on & comparison of the boun- 
daries with the description in the 
mortgage-deed the plaintiffs had 
failed t& prove that the disputed 
plot had been mo ed to them 
and dismissed the suit. On ap 
peal to the Privy Council, Ae4, 
that the decision of the case by 
the trial court, in the absence of 
the mortgagor, was a material irre- 
galarity which empowered the 

hitf Commissioner to call for 
the record under section 115 of 
the Code and to pass such order 
as he thought fit and to dismiss 
the suit. 


UMED MAL :. CHAND MAL .. 
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— Seen 5 
Wrong exercise of discretion in al- 
lowweng withdrawal of rut tonk 
liberty to bring fresh suit—No ground 
for reveston under. 


Where a court had jurisdiction 
to grant leave to the plaintiffs to 
bring a fresh suft, the fact that 
the court may have exercised, and 
probably did exercise, a wrong 
discretion in granting the plaint- 
iff's application, was not sufficient 
to bring the case within the pur- 
view of section 115, Civil Pro- 
cedure Code. 

HASAN. ALI v. 
PRASAD 


LACHHMAN 


— m eiin 15i 
High Cents Berri uneer—Exer- 
cise |f — Dismissal of application 
for amguiry under Order 32, fule 
15, Cimi Precedure Code, witheut 
keidinpg «enquiry required by lrw— 
Abuse of the process of the court. 

Section 151 of the Civil Pro- 
cedure Code assumes that the 
court has some inherent powers to 
make such orders as may be ne- 
cessary for the ends of justice or 
to prevent an abuse of the process 
of the court and nothing in the 
Codeis to be deemed to limit or 
otherwise affect those powers 
although th8y should be exercised 
with restraint and caution. 

Where the Subordinate Judge 
passed an order dismissing an 
application asking for an enquiry 
under Order 32, rule 15, relying 
solely upon the order of the Dis- 
trict Judge in the lunacy proceed- 
ings without holding any enquiry 
himself such as is required by 
law, Ae4, that the lower court 
committed "an abuse of the pro- 
cess of the court! and therefore 
the High Court could exercise 1ts 
powers under section 151 of the 
Civil Procedure Code. 

CHATURBHUJ s. HARNANDAN 
LAL . 


—— a di nh 
rule 10, and Order 6, rule ry —Ap- 
lication under, for swbstiiutiom and 
Asequential amend ments— Absolute 
assignment of interest before insistu- 
tion of sutt—Order 29, rule 10,, 
ivappiwabuuy of—Order refusing" 
application, not appealakle 

Plaintiffs (a firm in America) 
entered into partnership with 
defendants (an Indian firm) for 
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the purchase and sale of hides, 
it being agreed that the parties 
would share profits and bear 
losses in equal moities. In 1920 
the market for hides having 
seriously declined resulting in 
heavy losses, the plaintiffs sued 
the defendants, in the Subordinate 
Judge's Court at Cawnpore in 
January, 1923, for recovery ofa 
very large amount. A few days 
earlier plaintiffs had executed a 
elocument in America making an 
absolute assignment of their right, 
title and interest against the 
defendant-firm to certain Amert- 
can Banks who had loaned money 
to the plaint]ff. The legal advisers 
of the assignees in India, how- 
ever, made no applicatfon to the 
Court for belng brought upon the 
record. In the course of evidence 
it was found that the deed of 
assignment was followed by 
another document between the 
plaintiffs and their numerous 
creditors, confirming the earlier 
deed. In November, 1926 the 
Banks applied to the Court, 
under Order 1, rüle 10. and Order 
6, rule 17 of the Civil Procedure 
Code, for (1) being impleaded as 
pleintiff in the suit in addition 
to or in substitution of the 
original plaintiff, (2) consequen- 
tial amendments in plaint and (3) 
dissolution of partnership. The 
Lower Court having rejected the 
application, the applicants pre- 
ferred a F. A. F. O. and also an 
application for revision to the 
High Court. A’e/d, that the facts 
of this case did not attract the 
operation of Order 22, role 10 of 
the Civil Procedure Code and 
therefore the Subordinate Judge's 
order was not open to either 
appeal or revision. There was no 
assignment, creation or devolution 
of interest in favour of the ap- 
pellants during the pendency af, 
the present suit. 

THE EQUITABLE TRUST CO. v. 
HAFIZ MOHAMMAD HALIM & Co. 

Ort, 
rule 10. (2)—Applicabtlety of — 
Mortgage— Partition of * mortgaged 
property prior to. preliminary decree 
but subsequent io ymsisiutsom of ruti— 
Adding partes as defendants in 
appluation for final decrea— When 
improper. 

On the basis of a mortgage-deed 
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eiecuted by one S. Z. in favour 
of the plaintiffs-respondents, the 
latter obtained a preliminary 
decree. Subsequent to the institu- 
tion of the suit, but priorto the 
passing of the preliminary decree, 
S. L. partitioned the mortgaged 
property along with other property 
between himself and the appel- 
lants. The plaintiff, when apply- 
ing for a final decree, Joined the 
appellants as parties and obtained 
a final decree against them as 
well as S. L.,the lower courts 
holding that S. L. was separute 
from the appellants because at an 
earlier date he had Meda parti- 
tion suit against them though he 
had withdrawr®it, No application 
was, however, mado to the court 
under Order 1, rule Io (2) of the 
Civil Procedure Code for joining 
them as a party, nor was order 
passed by the court declaring that 
they were necessary parties to be 
joined as defendants. «d, tha: 
no decree should have been given 


against m ehang as they 
SHWORTH, 


could not 

J.) or, at lod rate, should not 
have been (ger IQBAL AHMAD, J.) 
made parties to the sult under 
Order r, rule: ro (2), Civil Pro- 


cedure Code. 


Hindu Law — Partition — Wak- 
drawal of Platmi— Effect of on quer 
liom of separation. 


Further, Asid, that the bring- 
of a suit for partition 
only presumptive evidence of 
separation and that evidence may 
be rebutted by other evidence 
such as the fact of the withdrawal 
of the plaint on the ground that 

don had not taken place 
or was not desired but not by 
evidénce merely of withdrawal of 
the plaint. 


. 
SHAGUN CHAND v. DATA RAM 269 
e 


Order 6, 
rule r7—Amendment of plaint. 


s 
, 


See Contract Act Ux of 16745; 
section 63 .. 


* 
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Order 9, 
rule 3 and section r1—4 napplicabiluy 

—Swi fer sale en mortgages—Pre- 

imimary decree—Appiication for 
Anal decree dismissed without axing 
dais for hearing of sutt—Fresk 
application filed within 30 plays — 
Appliuatons competsnt—Noet barred 
by principle of res judicata—Order 
34, rule 5—Fresh leri of mortgaged 
property— When mot mecessary io be 
lea. 


Six months time was fixed for 
payment in two suits for sale on 
mortgages in which the preliminary 
decrees were affirmed by the High: 
Court in May 1921. On 7th of 
August, 1923 two applications for 
final decrees were made and as 
these did not contain a complete 
list of mortgaged property and 
the Interest shown was wrongly 
calculated, time was allowed to 
the decree-holders to cure the 
defect twice, and, ultimately, the 
applications were dismissed on 


Sth September, 1933, in the 
absence of the licants and 
their counsel. ubsequently, 


within 30 days of this dismissal, 
the decree-holders- filed fresh 
applications for final decrees with- 
out referring to the pyevious 
dismissal. The jJudgment-debtors' 
objections that these applications. 


were- barred by limitation, 
were disallowed by the Subor- 
dinate Judge who eventually 


ordered preparation of the final 
decrees. . Weld, on appeal: 


(1) that the principle of con- 
structive res judicata did not apply 
because the matter was never 
adjudicated upon between the 
parties, the judgment-debtors not 
having been summoned and the 


r prend not having been 
amlased on merits ; 
(2) that the provisions of 


Order 9, rule 3 of the Civil Pro- 
cedure Code are not at all appli- 
cable to the facts of these 
cases, as the applications were 
dismissed without any date having 
been fixed for the hearing of the 
suit, and as preliminary decrees 
had already been passed.” 


(3) that under Order 34, rule,s it 
was not incumbent on the decree- 
holders to furnish a fresh Iist.of 
mortgaged property and thelr 


s 


[A. L.J. R. 
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applications could not be dis- 
missed on the ground that the 
Interest was wrongly calculated. 


CHANDRA SHEKHAR v. AMIR 
BEGAM 


Order 11, 
rule 2—Post-decretal mesme profis 
— When separate suti barred. 


A plaintiff can claim and the 
court can award mesne profits up 
to the date of obtaining posses- 
sion, that is to say, a contingent 
liability if the defendant should 
continue to retain possession. A 
subsequent suit for post-decretal 
mesno profits till date of obtain- 
ing possession would be .barred 
under the provisions of Order 1, 


rule 2 of the Civi] Procedure 
Code. E 
GOSWAMI GORDHAN LALJI 


MAHARAJ v. BISHAMBAR NATH 


— raer 21, 
rule a—Uncertified payment out of 
court in respect of morigage decres— 
Mertgager's right, when wot lost. 


Where the defendant received 
a certain sum paid by the plaintiff, 
out of court, with the intention 
that it should be applied to a 
mortgage decree held by the 
defendant agfinst the plaintiff, 
and subsequently plaintifi's appli- 
cation for a certificate regarding 
the payment was resisted by the 
defendant and eventually it was 
rejected by the court, keld, that 
the payment having been made 
for a particular purpose, and the 
purpose having failed owing to 
the conduct of the defendant, there 
was a total failure of considera- 
tion, and the plaintiff was entitled 
to the money which was in the 
hands of the defendant received 
by him to the use of the plaintiff 
or, in other words, it 1s cemt 


437 


409 


acquu m a bonum that the defendaft 


should retain it. 

MAHBUB ALI v. SYED MOHAM- 
MAD HUSAIN o. e 

«—— —— —— —— —— — — Orasr 21, 
rule a, sub-rule (3)—Statement as 
to "alleged. payments by judgment- 
debtor im execution applicatsen— 
Whether a certifcats of payment— 
Limitation Act (JX of 1908), sec- 
ton 30. B Y 

Where w decree-holder applies 
for execution he can only invoke 


2 
tu 


833 








III7 


a 


Civil Procedure Code (V of PAGE 


1908) —( conzs. ) 


a payment certified before execu- 
tion became time-barred. The 
execution court must compute 
limitation from the date not of 
payment but of certification. The 
certificate under Or. 21, r. 2, sub- 
rule (3) has always to de 
the application for execution and 
cannot follow it. 


PEARE MOHAN PRASAD v. 
RAGHUNATH LAL . 

*.— — — — — — — — Order 21, 
rules 33 and 66—Decth of [ndg- 
ment-debter before sale preclamation 
drawn = up—Proclamatien issued 
witheut bringing on record sudgment- 
debtor's legal gepPesentatroes— Sale 
— Validity of execution Proceedings. 


e 

Order 31, rule 66 of the Civil 
Procedure Code expressly re- 
quires that the proclamation shall 
be drawn up after notice to the 
decree-holder and the judgment- 
debtor. Itis imperative on the 
court to issue .a notice to the 
judgment-debtor. 


Valid execution proceedings can- 
not continue in the absence of a 
living judgment-debtór or his le- 
gal representative and the failure 
to serve a proper notice on the 
legal representatives renders the 
sale altogether irregular and in- 
operative. 


CHANDI PRASAD v. JAMNA .. 


Order 21, 
rules 58, 69—Applicabilsty e/— 
Attachment of mortgaged property— 
AMeorigagu' s application that property 
be sold subject to mortgage— Limits- 
tron Act (IX of 1908), section r1— 


Interpretation, headings prefxing 
sections— Relevancy of, for pur- 
poses of. 


Order 21, rule 61 of the Civil 
Procedure Code allows a par 
holding a mortgage on attache 


property to object to the attach-*, _ 


ment on the ground that it should 
be continued subject to his mort- 
gage. I such an objection is 
overruled on the ground that no 
mortgage 1s proved to exist, this 
amounts-to an order which attracts 
the provisions of rule 65, and re- 
quires the objector to institute a 
suit within one year if he wishes 
to Pogtegt the decision that no 
frortgage exists. Otherwise such 
decision is final. 


933 
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The addition to the Civil Pro- 
cedure Code. of 1908 of certain 
headings to the rules in Order 21, 


which were not present in the: 


equivalent sections of the old 


“Code, make it clear (if it were 


not clear before) that a decision 
ander rule 61 against the exist- 
ence of a mortgage amounts to 
an order passed against an ob 
Jector to attachment. Headings 
prefixing sections (unlike margin- 
“al headings), if contained in the 


- Bill that received the assent of 


the legislature, are relevant where 
the meaning of any section Is 
ambiguous. 


e 
DEBI DAS ». MAHARAJ RUP 
CHAND alı RUP RAM 


—_—_—_— — Order 21, 
rules 69, 90-—~Sale—Adjournment of 
— Date and heur to be. clearly an- 
wmeunced is the public—Failure te 
do so— Material srregularity. 

The proviston regarding the 
publication of the day’ and hour 
of an adjourned sale, in Order 31, 
rule 69, must be strictly observed 
by the subordinate courts. The 
hour is only of slightly less im- 
portance then the day and ought 
to be clearly announced to the 
public. 


BABU RAM ». INAMULLAH .. 


— Ordern, 
sale 73— Sale in execution of meri- 
gage decree apajnsi Company— Ltgni- 
sator's right to bia. 

See Companys a sections 179, 
215 š 


Orde 8, 
rule 73— Effect of —Property seld in 
execution. ef decree— Decree-helder's 
pleader’s clerk met debarred from 
purchasing. 

Under the terms of Order 21, 
rule 73 of the Civil Procedure 
Code aclerk of a pleader of a 
decree-holder 1s not debarred 
from purchasing property sold in 
execution of the decree. 


e 
Rule 73 is intended to prohibit 


“all those whe have anything to 


do with the machinery of the 
sale having any interest, direct 
or indirect, in the result of the 
sale. 


SHIAM LAL v. 


Ki8HORE.. . ^. 
. 


[3 
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——— Orr 21, 
rule 89—Complrance with, whet 
amounts to—Applicatran to set aside 
sale— Deposit by pud gment-debtsr 
avd mortgages of the share sold at 
sanction — Valiatty of. 

Where certain property which 
was valued at Rs. 8,000 in the 


sale proclamation, was actually 


sold and purchased for Rs. 14,000 
by the decree-holder and saub 
sequently the judgment-debtor 
mortgaged the share sold at auc- 
tion for Rs. 10,000, to one AA” 
and within 30 days of the said 
auction, two applications were 
made to the court, one by RA 


who while deposi Rs. 10,000 
stated that if the ju ent-debtor 
did not deposit the ce pay- 


able and if the sale was not set 
aside, this sum might be returned 
to him and the other which was 
by the judgment-debtor, stated 
that us Rs. 10,000. had been de- 
posited by the mortgagees under 
a tender and Rs. 4,810 by them, 
the sale should be set aside and 
as the total amount deposited 
was more than that due to the 
decree-holder, the balance might 
be returned to them, A««, that 
the two applications must be 
treated on the whole as ne, that 
the judgment-debtor complied 
with the provision of Order 21, 
rule 89, and that the sale should 
be set aside. 


~ MADHURI SARAN v. BISHAI 
BHAR NATH , s. y 
L y 21, 
ruls go—Applicatsen by judgment- 
dobior, undsr— Mads subsequent te 
sale— Details of sals proclamation 
challenged— When should mot be en- 
Leriginea. 

Rules framed by High Court— 
Addins ts Order 21, rule go, 

Where a judgment-debtor, sub- 
sequent to a sale held in execu- 
tion of the decree passed against 
him, made an application under 
Order 21, rule 90 of the Civil 
Procedure Code explaining his 
absence at the sale and challeng- 
{ the details entered in ths 
sale proclamation notifying the 
property sold as encumbered which 
in fact was free from encum- 
brances, keld, that the judgment- 


173 | debtor could not raise the quos- 
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tlon of irregularity after the sale 
as it was open to him to appear 
before the court on recelpt of 
the notice issued to him under 
rule 66, and bring to its notice 
that there were incorrect state 
men's in thd sale proclamation. 


Held, further, that the law has 
been now made clear by the ad- 
ditions to Order 90 made by the 
rules framed by the High Coart 
under the rule meking powers, 
but there is no reason to hold that 
the law was any different from 
what it has now been declared by 
the rules to be the law applicable 
to such cases. 


MOHAN LAL v. KALICHARAN 


— ———— — Order 22, 
rules 2 and g—Pre-empltion inti by 
several persens— Dismissal — A b beni, 
death of co-plasatif during pendency 
of—Fatlure to bring on record legal 
representatewes— Decree om remand in 
faveur ef all plaintiffs including the 
deceased Bdasmtsf — When incapable 
of executren—Jotning a stranger in 
sunt, what amteunts te. 


A suit for pre-emption by seve- 
ral persons wes dismissed by the 
first court and during the pendency 
of the ane of tha plaintiffs 
died but his legal representatives 
were not brought upon the record. 
On the suit being remanded to 
the trial court it was finally de 
creed in favour of all the plaintiffs 
in ignorance of the fact that one 
of the plaintiffs had died. On an 
application by the surviving plaint- 
representativos 
of the deceased pleintiff for exo- 
cutlon ofthe decree, the vendee 
jadgment-debtor objected to the 
execution of the decree on the 

und that the' decree having 
foon passed jointly in favour o$ 
nine persons, one of whom ha 
died before the passing of the 
decree, wae null and vold and 
incapable of execution. The ob 
jection having been allowed, on 
appeal, &c/4, that when the decree 
was passed in favour of the plaint- 
{ff it was a decree passed in 
favour of the pre-emptors and a 


person who.had been held by’ 


a court of competent jurisdiction 
not to be entiled to pre-empt the 
salo under the first decree dismiss- 
ing the snit which had become 


+ 
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final as between the deceased 
plaintiff and the respondent. The 
deceased plaintiff was consequent- 
-ly a stranger within the meaning of 
the rulings of this court and upon 
-joining a stranger in a suit for 
pre-emption, the sult must fail. 


MATBAR SINGH v. ABHAI 
NANDAN PRASAD  .. 





—— Order 22, 
rule 10—When inatpplicable— Death 
of Oudgment-debtor after passing of 
Preliminary decies —N o cbplication 
for substitution vothim prescribed time 
—Efect of, 

Where the judgment-debtor died 
after the passthg of the prelimin- 
ary decree and no applicatien was 
made for substitution prior to the 


489 


application for final decree, A4e/4,-' 


that as an application under rule 4 
was barred, rule 10 could not 
apply, and the right to sue, which 
Includes the right to continue the 
sult, survived. 


ALI BAHADUR BEG v. RAFI- 
ULLAH altes KHALIL.. 


feces E M 
rule 1—Order bf Appellate Couri 
permitting withdrawal of sutt— 
Reasons nei stated — Validity of — 
Revittom wonder. section 115—i nter- 
ference by High Court, 


Ordinarily permission shàuld not 
be given by an Appellate Court, 
except on cogent grounds to a 
plata te appellent to withdraw 
om his suit with liberty to insti- 
tute a,fresh sult and whenever 
such permission is granted, the 
court must state its reasons, in 
order to enable the High Court, 
when necessary, to judge whether 
the Iower court exercised a judicial 
discretion ín giving the permis- 
sion. 


BAIJNATH PANDE v. BABBAN 
PANDE m . "" 

rie PDR Ene RIDE T E a, 
tule 1—Order permitting vetthdrowal 
of sut with ltberty to file fresh 
suii—ReasBus not stated— Material 
frregniarity. 4 

For a court to invoke Order 23, 
tule 1, without giving any reason 
amounts to a material irregularity 
in exercising jurisdiction given 
P erem A role. If the court 

of opinion that an application 
to withdraw, a sult with liberty 
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to bring a fresh one should be 
granted, it must set forth its 


reasons for holding that it should 
be granted cleerly stating whe- 
theritis by reason of a formal 
defect or by reason of some other 
sufficient cause. 


KAMTA SINGH v. BHAGWAN 
Das vi; ss 5 

— Order 23, 
rule s— Permission to withdraw 


suit with liberty to bring fresh suit 
—Diseretion = wnser— Exercise of 
wufkewi greing any resson—Szc- 
Hem IIg— Reoistex— ] urisdictiom— 
Material irregularity? ' 


Where a Court purports to axar- 
cise,a discretion which the law 
does not give it, except in circum- 
stances not ahown to exist, the 
Court must be deemed to have 
acted without Jurisdiction. 


Where plaintiffs’ sult for re- 
demption of a certain mortgage 
was dismissed by the trial court 
on the ground that the person 
from whom the plaintiff pu ased 
the equity of redemption was: no 
relation of the original mortgagor 
and the lower appellate court, 
after dismissing plaintiff’s appeal 
because he had failed to prove 
a necessary? document, allowed 
him to withdraw his sult with 
liberty to bring another, Az, that 
assuming that the lower appell- 
ate court acted under clause (2) 
of Rule 1, Order 23, there y 
in reality no sufficient ground 
allowing the plaintiffs to bring 
a fresh suit and therefore it acted 
with materiel irregularity. If 
justice required that the plaintiffs 
‘should be allowed to prove the 
document, the lower appellate 
courtshould have allowed him to 
do 30. 


e 
MAHABIR PRASAD». MOHAM- 
MAD ALI KHAN oe 


e 
Order 23, 
rule 9—Indpplecabelity of —Refer- 
ence to third partyp—Award—Decree 
based on, without allowing time for 
making ebjections. 





See Civil Procedure Code aria 
V of 1908), Sch. 2, Para. 16, 


Clause (1) . 
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Order 32, 
— Pre-emblion sust— One of the vem 
de a minor—Guiriian, appent- 
ment cof, after expiry of period of 
Irmstatiem — When mot. fatal—W ajib- 
ul-arz—/atsrpretation— Custom, 


Under Order 32 it ta the duty 
of the Court, when it is brought 
to its notice that one of the 
defendants in a pre-emption suit 
is a minor, to appoint a guardian, 
and the mere fact that the 
guardian was not appointed till 
after the expiry of the period of 
limitation, would in no case be 
fatal. 


Where the opening portion of 
the paragraph dealing with the 
question of custom, in a sway: ó-v/- 
ars relied upon by the plaintiff 
in his suit for pre-emption, stated 
““thatin future, every co-sharer 
has arghtto transfer the whole 
or a portion of his property. Up 
till now no pre-emption suit was 
instituted on behalf of any co- 
sharer.......Ín future if any co- 
sharer likes to sell his property, 
he will at frat sell it to his co- 
sharers, etc., etc." and the con- 
cluding portion indicated that 
" the proprietors of the resumed 
land, who are Mohammedans, are 
governed, as regards inheritance, 
by the Mohammedan Law '', dele, 
that there was nothing in the 
language of the paragraph which 
militated against the existence 


ofacustom and therefore plaint- . 


{ff’s suit must succeed. 


Hak LAL SINGH r. 


RUDRA 
SINGH M è ; 


SL Ean SUN IURE. 35, 
rule 15—Dismisial of application 
for enquiry under, veitkout. holding 
emquiry required. by Low—Abuse of 
Process of Court. 

Se@ Civil Procedure baad aoc- 
tion I5I 

ui PER E: 34, 
rule «—Contracual rule of interest 
—Aderigeges entitled to up-to-date Kx- 
ed for payment—Prelimimary decree 
varied on appcal—Coentractnal rate 

saterest payable till period of pay- 
Axed im appellate decree. 


Ina sult on a mortgage, the 
mortgagee is entitled to Interest 
at the contractual rate till the 
expiry of the perlod for redemp- 
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tion fixed in the preliminary de- 
cree. If a mortgage decree passed 
by the trial court in favour of the 
mortgagee is appealed from and 
is affirmed by the Appellate Court, 
Interest at the contractual sate 
may run only upto tho date fixed 


in the decree of the trial court,- 


but if the said decree is, in any 
way, modified or varied, then in- 
terest at the contractual rate 
should run upto the period fixed 
for redemption in the decree of 
the Appellate Conrt. 


JAGANNATH PROSAD SINGH 
CHOWDHURY v. SURAJMUL JA- 
LAL : oe oe 

— Orr 54, 
rule 4—42na$ Micability of te compro- 
mise decree prooiding for morigese 


monty te be paid in instalments— 


Final decree, when unnecessary. 


Where a compromise decree pro- 
vides for the payment of mort- 
gage money in instalments and 

oes not provide for payment on 
a fied date within six months 
from the date of declaring the 
amount due, Order 34, rule 4 of 
the Civil Procedure Code has no 
application end consequently it 
is unnecessary to apply for a final 
decree in the terms of Order 34, 
rule 5. 

ASKARI HASAN v. JAHANGIRI 

Order 34, 
rules 4 and 5—Preitmimary decree, 
appeal aguinti Appeal Acard after 
expiry of three pears—A ppellate dec- 
ree competent and the only decree 
capable of being made Anal. 

A preliminary decree ina suit 


for sale on mortgage passed by 
the trial. court gave the usual 


six months’ time to the defend- - 


ants for payment. The defend- 
ants appealed to the High Co@rt 
and the appeal was heard and 
dismissed after the expiry of 
more than three years and six 
months from the date of the said 
preliminary decree. On an appli- 
cation made by the plaintiff-mort- 
gageo, for a final decree, the 
etendant urged that, inasmuch 
as the preliminary decree passed 
by the trial court had becomé 
dead before the hearing of the 
appeal by the High Court, no 
final decree conld be prepared. 
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Held, that the defendant's plea 
was untenable and the jurisdiction 
of the High Court was not touch- 
ed by the Limitation Act. When 
an appellant appeals to the High 
Court, unless there is some rule 
dismissing the appeal for want 
of time or dn order is procured 
dismissing it, his appeal stands 
till itis heard. The High Court 
had a right to determine the 
appeal and the decree passed by 
éhe High Court was the only 
preliminary decree which could 
subsequently be made final. 

: FITZBOLMZES v. THE BANK OF 
UPPER INDIA, LIMITED, IN' 
LIQUIDATION T oe 

—————— eO rdler 94, 
rule 5—Fresh list of morigaged pro- 
Perty— When mot necessary to be filed, 

See Civil Procedure Code, Or- 

-deor 9, rule 3 and Section 11 






























—————————— Order 34, 
ruts 5, clause (2)— Preliminary dec- 
res for sale—Part-payment of debt 
within prescribed pera Final dec- 
ret, application for, made more then 
three years after—Limrtation Act 
(IX ef 1908), Yections ro, 20 and 
Article 181, applicability of—When 
time may be extended, 


A preliminary decree for sale 
constitutes a debt payable by 
the judgment-debtor and where 
the payment of part of this debt 
before the expiration of the pres- 
cribed period appears in the 
handwriting of the person making 
the payment, a fresh period of 
limitation for an plication for 
a final decree shall computed 
from the time when the payment 
wes made. Time may be extend- 
ed'for en application for a final 
decree under sections 19 or 20 of 
the Limitation Act. 


SAIN a oe ^» 


— — Order 34, 
rule 6—Applicabiity of—JMortgage 
—Decregfor sale— Sale proceedings 
and mortgage subsequently declared 
veia — Refund of money bp mortgages 
te anctlen-purchaster—Applicatien for 
Personal decree against mortgagor, 
when lus— When mot barred by time 
under Article 181 of the Limitation 


After the plaintiff-mortgagee 


- 


78 
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had, in execution of his decree, 
auctioned the mortgaged property 
and obtained full satisfaction, the 
mortgagor's grandson obtained a 
decree, declaring both the mort- 
e and the sale void against 
im and as a result of that decree 
the auction-purchaser demanded 
and obtained the return of his 
money. An lication made 
subsequently, under rule 6, Order 
34 of the Civil Procedure Code, 
for a personal decree against the 
mortgagor, was allowed by the 
first court but disallowed. on 
al, by the Subordinate Judge. 
p» on second appes! `ò 
(1) that inasmuch as in conse- 
quences. of th€ order of the court 
plaintiff was compelled to refund 
to a third party the whole amount 
received by the sale,it must be 
held that the net proceeds of the 
sale were nil and therefore in- 
sufficient to pay the amount due 
within the meaning of rule 6, 


- Order 34; ` 


(2) that as the right to apply 


-. accrued from the date when the 


auction-purchaser recevered the 
money, and not when the decree 
for setting aside the anction-sale 
was passed, the application was 
within time. 


BADAL SINGH v. DEBI SARAN 


DHAR DUBE zs . 
Order 54, 
rule 0—Provinens 0f—Property 


ceased to be available for sale—No 
fault of merigages—Persomal decree 
— When morigagoc enistied to. 


Where the whole of the pro- 
perty has ceased to be available 
for sale owing to no fault of the 
mortgagee, the mortgages la entiti- 
ed to a personal decree the whole 
right tb which the mortgages has 
had all along, but which right has 

merely suspended tio to 
the fact that his remedy against 
the mortgaged property was not 
yet shown to have been exhausted 
or be otherwige available. Such 
a decree is not within Order 34, 
rule 6, nor based by analogy with 
Order 34, rule 6 on any legal fic- 
tion that there has been a sale. 


SAHU BISHESHAR NATH 
CHANDU LAL 
. 
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————————— Onder ly 
rule 5—Order for stay passed by 


ranct of the ordei — Third party auc- 
lion-Burchaser— Validity of sale. 


The jadgment-debtor’s objec- 
tions inst the decree were dis- 
missed by the execution court on 
the rath of January, 1924 and 
the 21st January, 1924 was fixed 
for sale in execution of the said 
decree. On this very date the 
judgment-debtor, on the strength 
of his having filed sn appeal 
against the order of the rath 
January, obtained an er parts or- 
der staying the sale. Notice of 
this order, however, reached the 
lower court after the sale had 
taken place. It was found that 
there was no irregularity in pub- 
lishing or conducting the sale, 
that the order of stay was not 
known to anybody bidding or pre- 
sent at the sale, and that the 
parchassr was a third party acting 
n good faith. Held, that the 
sale was perfectly good and should 
not be declared vold because it 
was held subsequent to an order 
passed by the High Court. 


PARSOTAM SARAN v. BARHMA 
NAND zi n 0 E 
Order «1, 
ruis 33— Object of— High Court's 
jurisdiccion under, 


Soo Guardian and Wards Act, 
Section 30 .. "5 





Schedule r, 
Paragraph 16, Clause (1)—Arhira- 
Uen—Keference to third party— 
Award— Decree sm terms of amara 
without alleweng time for making 
objections—Finality of — Appeal— 
pales r9, rule 3, imapplicahitty 
ef." 
The parties to asult for partition 
&ppearfd before the Court and 
made a statement that they would 
accept the statement of three 
pleaders of the Court deciding all 
the points in dispute which they 





On the statement of the parties 
being recorded the Court referred 
thé case to the three pleaders 
who filed a statement in writing 
and fhe Court thereupon at once 
proceeded to decide the case and 
& decree followed In terms of 


++ I042 | this statement, an application by 


D 


Appellate Couri—. Sale held ta igmo-: 


were to make without taking oath. : 


[^ L. J. R. 
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some of the defendants purport- 
ıng to be objections to the deci- 
sion of the three pleaders having 
been treated by the Court as an 
application for review which was 
ultimately dismissed for default. 


Held, on appeal from this de- 
cree, that the entire proceeding 


was one of arbitration and not: 
an adjustment by the parties of : 


their differences ''by any lawful 
agreement or compromise” ander 
Order 23, rale 3 of the Civil Pro- 
cedure Code. 


Held, further, that havihg regard 
tothe provisions of clause (1), 
Paragraph 16 of the second Sche- 
* dule of the Civil Procedure Code 
the award was not final and the 
Court should have allowed the 
parties time to object to the award 
and after.considering the objec- 
tions, if any, it was open to 
the Court to accept the award 
if he sew no reason to remit it 
and then to make a decres on 
foot of it. 


Per Boys, J.—Order 23, rule 3 
deals with an agreement which 
has been arrived at, while the main 
agreement tuebe arrived at under 
the arbitration paragraph is an 
agreement which is to be arrived 
atin the future. 


BA1IJ NATH PRASAD y. NARAIN 
PRASAD oo mm . 


Schedule TI, 
Paragraphs 15 and 16 ( 2)*-Arbitra- 
tion — Reference made witheut consent 
ef all the Berüies— wars, decree 
based on—Appcal, when competent— 
Jurudictten— Revision under section 
175. 


A Court referring a mater go 
arbitration at the request of o 
some of the parties is acting 
beyond the jurisdiction allowed 
by second schedule of the Civil 
Procedure Code, and a decree 

sed in the terms of an award 

ed on such a reference is a 
decree passed without jurisdic- 
tion and is Hable to revision 
under section 115 of the Civil 
Procedure Code. 


Per Ashworth, J., (Mukerji, J., 
leaving the question undecided) _ 
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1908) —( conclu. ) 


No appeal Hes from sucha de- 
cree. 


Paragraph 15 of the second 
schedule does not apply to an 
award which has been made upon a 
reference which the Court had no 
jurisdiction to make. 


The second clause of paragraph 
I6 is to be construed to mean 
EM once there !s an award a 

ee based thereon cannot be 
questioned in appeal except in so 
far as it is in exceas of or is not 
in accordance with the award. 


TEJ SiNGHev. Gaast RAM | 


Companies Act (VII of*1913)— 
Ligutdation— Claim based on a com 
Bromise decrea—Wheiher decree con- 
cInsrya evidence of company's lability 
— Ofcial Liquidater, when entitled 
te call for fresh proef of claim. 













































Where there has been a genuine 
contest between a claimant on 
the one hand and a company which 
goes into liquidation later on 
on the other, and the parties have 
fought out the case deme Ade, it 
should not be open to the official 
Uquidator to re-open the case or 
to go behind the judgment and 
to look into the consideretion for 
the same, but where a decree resta 
on something leas than a real trial 
on the merits of the case or there 
are circumstances justifying the 
offücial Uquidator to doubt the 
bona frs of the judgment or to 
stapect-a miscarriage of justice, 
it would be open to the official 
liquidator to reject the decree 
and call for fresh proof of the 
claim, 


Re: UNION INDIAN SUGAR 
MILL8 CO., LTD. (IN LIQUIDA- 


——— — Section 4— 
eles d of mere than so persons 
—Jilegal asseciatien— Suit for pasti- 


A suit by one partner against 
the remaining partners in respect 
of illegal partnership transactions 
ntainable. 


. MADAN LAL v. JANKI PRASAD 
. — 


TION) v. BRIJ LAL, JAGANNATHS 5° 


146 


te 
" 
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_—(concld, ) 
Non — NE 179 
and s15—J]udge exercising winding 
up jurisdiction- Pemer le sanction 


prepesals stibmitted by liguidater . 


in tha interest af criditors and shaoe- 
holders —Sale 15 execution of mert- 
gags decrees against Combany— Ls- 
yatdater’s righi te bid—Ad udica- 
thon ander Order 31, 5ule 78, Crvil 
Procedure Code. 

The Judge in winding up has 
no jurisdiction to make an order 
giving a liquidator permission 
to bid at sales held in execution of 


mortgage decrees passed against, 


the company!in liquidation. Such 
a jurisdiction is vésted under 
‘the Code in the execution Court. 

Under s 
the Companies Act, & High Court 
Judge exercising winding up Juris- 
diction can sanction any reason- 
able step which the liquidator 
may desire to take in the interest 
of the winding up, in which the 
. primary concern 18 the Interest of 
the creditors and the share-hold- 
ers. 

Where the Subordipate Ja 
In a declaratory suit held that 
sale was null and void Dacucse 
the decree-holder- who got the 
permission to bid from the, execu- 
Hon Court was a liquidator, ded, 
-that it does not matter, for the 
purpose of the valldity of the 
sale, who the decree-holder is or 
whether the liquidator has or has 
not a ached the Court exercis- 
ing winding up jurisdiction. The 
matter, therefore, demanded the 
reconsideration of an Appellate 
Court; and the liquidator's right 
to bid or not to bid should be 
&djudicated upon as any other 
decree-holder's right is adjudica- 
ted upon, under Order 21, rule 73. 


BANS OF UPPER INDIA LTD., 
MEERUT UNDER LIQUIDATION 
v. PANNY SKINNER ates NASI- 
RA BEGAM , n 

Gotpeneuldg vo. 
goodi in transit—Sust for, id PWA 
mot Ha. 

See Railway. Act, 
and 80 bis 
Componse Cp dh non-re- 
gitratem of —Mutation, eniry ix 
rectnus records, effect of ong 
ef title. 

Where with a view to sejtling 


sections 7 


ons 179 and 315 of- 


E Compromise—(concld.) 


a dispute regarding certain pro- 
perty of the deceased, the parties 
came to an agreement between 
themselves and mutation proceed- 
ings having commenced, they 
presented an anregistered docu- 
ment to the mutation’ court des- 
cribing the terms of the agreement 
and asking the court to enter 
their names in accordance there- 
with and eventually entry was 
made accordingly and for about 
ten years the parties acted on this 
arrangement, Aé/@, that -the docu- 
ment in question wes prepared 
merely with a view to indicating 
to the revenue courts the manner 
in which the- parties had agreed 
that their names should be enter- 
ed. 


It is desirable not to found a 
decision, in such cases, on a 
cular phrase here and there, 
at to take a broad view of the 
ciréumstances under which the 
particular document was wiitten 
and to determine the matter In 
accordance with the principles 
laid down in Satretan Lal v. 
Nageshwar Prasad, 19 O. C., 75; 
35 I. C., 770 and adopted in 
Bakhtawar v. Sunder Lal, I. L.R., 
48 All., 113. 


GHARIB RAI v. MUKH BAD RAI 


Contract Act (IX of 1872), se- 
tions 7,8 and g— Acceptance of an 
oftr— Notice by Bank to customer 
enhancing rais of interest im respec 
ef overdrafts—Ffatinre io reply te 
msice, «feci of —Taking further 
advance after motce— When amounts 
te acccbtence. < 


The plaintiff took an overdraft 
froma Bank, under an agreement 
called a letter of lien, on security 
of cotton bales at a certain rate 
ofinterest. The Bank gave notice 
after the-overdraft had reached a 
certainfsum that it required the 
rate of Interest to be enhanced. 
The notice was not answered by 
the plaintiff. Thecotton was aold 
and no balance was left if the 
enhancement of interest was effec- 
tual. The plaintiff denied that 
he was bound by it. 


Geld, that the fallure of the 
plaintiff to reply to the notice of 
enhancement of interest did not 
render him Hable to the enhance- 
ent, but that inasmuch as he had 
aken a further advance after the 
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notice, he had accepted considera- 
tlon offered by the Bank, fora 
reciprocal promise, invited from 
him, to allow interest to be charg-  - 
ed at the higher rate at time of 
settlement. Section 8 of the Con- 
tract Act, therefore applied and 
the Bank’s proposal to enhance. 
. the interest had been accepted. 
[The law as to acceptance of a 
proposal by conduct, as enacted 
by the Contract Act, considered. ] 


GADDAR MAL v. THE TATA ` 
INDUSTRIAL BANK, LTD., BOM- 
BAY, throngh THE MANAGER 


— Sertion 11— 
Money paid to minor-—A proment to 


pay en attaining mayjority—Validsty 
ef. 5 


371 


One sult on a mortgage bond 
it was proved that the considera- 
tion included a sum due to the 
mortgagee under an earlier bond 
executed by the mortgagor during 
bis minority. c4, that the mort- 
gage-deed must to that extent be 
deemed to be without considera- 
ton. A minor cannot ratify a 
transaction entered into by him 
during his minority, and cannot 
take upon himself a liability 
which legaliy®ever existed. i 


BINDESHARI BUX SINGH p . 
CHANDIKA PRASAD .. 133 
Section 16 — 
Undue  infünence—HBorresoer in netd 
of money-— Whether monsy-linder in 
position i» dominate will of borrower 
-—Pardanashin wemen— Execution 
of deeds by— Onus and standard of - 
bref. 7 


The mere fact that the borrower 
(a Pardaxashin lady in this case) 
is in need of money does not 
put a money-lender, to whom ape 
applies for an advance, in a posi- 
-tlon to dominate her will within 
the meaning of section 16 of the 
Indian Contract Act. Those re- 
lying upon deeds executed by 

ardanaskin ladies, lt is not 
enough to prove mere execution 
on thelr part, it must further be , 
shown that the deed was the 
free and intelligent act of the 
executant. 


BARKAT-UN-NISSA BEGUM 
DEBI BAKHSH we 
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Sections 7, 
rQ and 1r09— Sale— Agreement ex- 
emping vender from liebiltty in case 
of imoslidti'y ef teile—Comsent io 
transfer obtained by active conceal- 
ment of previous sale—Fraud, effect 
of. 


Where the defendant, after 
selling certain property to a third 
person, sold it to the plaintiff it 
being agreed between the parties 
i» the sale-deed that the seller 
should not be responsible to the 
buyer for loss caused to the 
latter, if by reason of the in- 
validity of the sellers title the 
buyer were depfived of the pro- 
perty and the lower appellate 
Court found that the buy®r would 
never,have bought if he had 
known that the seller had no “ 
title, Arid, that the conduct of 
the defendant constituted fraud 
us defined in section 17 of the 
Contract Act (IX of 1872) and as 
plaintiff's consent to the transfer 
was caused by fraud, the transfer 
was voldable et the option of the 
buyer who was entitled, under 
section-65 of the Act, to recover 
his money. 


Warranty of title is irrelevant 
where fraudulent conduct is es- 
tablished. z 


“AKHTAR JARAN BEGAN v. 
HAZARI LAL . e 


ES ee DM 23— 
Agreement opposed to public policy 
—Perfermance of puja fer success 
of suit pending in contt. 


Where the parties entered into 
a contract by which the plaintiff 
undertook to perform a kind of 
‘puja’? known as ‘‘ anushthan "' 
in order to cause the defendant 
to be successful in his sult pend- 
ing before a court and ‘in the 
event of his success, the plaintif 
was to get one-tenth of the decree 9 
money, and the plaintiff partially 
carried out his part of the con- 
tract and the defendant succeeded 
in his suit, keld, that plaintiff's 
suit to enforce the pdyment of 
one-tenth of the decree money 
must be dismissed as the agree- 
ment was conn? to public 


708 






SOTI BHAGWAN DAT SHASTRI 
v. RAJA RAM 
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Section 23— Section 20— 


Prowinen: f, applicability ef— 
A greement— Withdrawal of prose n- 
tion, ens of the metross of —Wher 
agreement mol rentas ea void. 


Where the withdrawal of a pro- 
secution of a trifling nature was 
one ofthe motives but not the 
object or the consideration of 
an agreement which was a fair 
settlement of dispute between the 


` parties, the agreement would not 


be rendered void under section 
23 of the Indian Contract Act. 


ONKAR MAL r. ASHIQ ALI .. 


————————e Seton: 33 
amd 30—Princtpal and " agent— 
Security monay and profits received. 
by agent—Niture of contract as be 
tmeen— Legality of—Sut by prin- 
cipal to recover, frem commision 
ageni—lilegality of contracti between 
blataliff and third pariy. effect of, 


Where the plaintif employed 
the defendant as his commission 
n ny to carry on what were 
admittedly wagering transactions 
dealing with the nominal pur- 
chase and sale of et&az; and 
there was nothing to show that 
according to the contract as be- 
tween the plaintiffs and the de- 
fendant either party stood to win 
from or lose to the other accord- 
ing to the fluctuation of price or 
in any othe: event, &e/2, that the 
contract was wholly legal and it 
was not affected by the fact that 
the contract between the plaintiff 
and the third party was a wager- 
ing contract and therefore the 
pleintiff was entitled to the return 
of his earnest money from the 
defendant. Ærlig, further, that 
the fact that the third party could 
not have been sued on the wager- 
ing contract does not entitle the 
agent *to refuse to hand over 
profits recelved from the third 
party for payment to the plaintiff. 


RAM PRABAD SHYAM SUNDAR 
LAL s. RAMJI LAL .. *.,, 


———9-—— — Section 25, 
clause (3) —Applicability of —Agree- 
ment acknowledging past liabthity and 
Stating interest bayable in future— 


- Accountr—Stamp duty. 


See Stamp. Act, Article 5 f 
Schedule (1) and Section 61 
e 
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Wagering contract—Pitaspal and 
agtnt—Securtly monty and profis 
recesoed by agent on suck comtracts-— 
Susi by principal te. recover—Lllega- 
lity of contract ne defence. 


An agent employed to carry 
out wagering contracts cahnot 
plead the illegality of the con- 
tract as adefence in an action 
brought by the principal to re- 
cover from the agent any money 
received by him from the principal 
by way.of security to_carry out 
such a contract, or any profit 
made by him under the contract. 


HARDEO DAS, NANAK CHAND 
s. RAM PRASAD, SHYAM SUN- 
DAR LAL... sa 4 ite 

Serta 90— 
Wagering contract, what dest wot 
amenri te—Principal and agent— 
Breach of contract by principal— 
Liability incurred by agent— Prin 
pal teindemasfy- Public Gambling 
Act (IL ef 1567) as amended by 
U. P. Ac Ne. I f rgry—Im- 
applicabtlity ofa" 

Where the plaintiffs, as defend- 
ants’ agents and acting In accord- 
ance with their directions, entered 


intoa contract on behalf of the 
defendants, with a thi party, 
thereby undertaking to supply 


by a specified date and as a result 
of thé defendants’ failure to 
supply the said A&&ez5; on the due 
date owing to rise in the rate of 
grain in the interval, the plaintiffs 
had to pay the difference to the 
vendees between the market rate 
prevailing on the date of contract 
and on the date of delivery, eid, 
that the transaction In dispute 
was not a wagering contract inas- 
much as neither party stood to 
win fram or to lose to the other, 
the defendant alone being entitled 
to the profits and Hable for the 
loss resulting from the fluctuation 
of price. e pleintiffs were 
therefore entitled to a decree for 
the amount paid by themto the 
vendees 2s well as their commis- 
sion charges as against the,de- 
fendants. u^ 

Held, further, that as it wes 
nobody's case that either the 
defendants or the plaintiffs were 


to the vendees a number of Adatty | 


urad wagering in any ''pablic: 


223 
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street, place or thoroughfare”, 
section 13 of the Gambling Act 
(No. IlI of 1867 as amended by 
U. P. Act No. I of 1917) had no 
application to the present case. 
DAYA RAM v. MURLI DHAR 
a Sects 33 
and 77-—-Applicadiusty sf — Contract 
—Exchange of land belonging to 
parties respectsocly— Restrictions om 
use af—Pre-emption, right of, mer- 


ented in agreemeui—bEnloicile by 3 


legal representatroe af deceassd pariy 
— Transfer of Property Act, section 
1¢—Rule agatnst perpetuities, when 
net efended— Section 40, applicability 
sf. 

Where the parties entered into 
a contract thereby exchanging 
properties belonging respectively 
to each of them and agreed 
mutually that “If elther of them 
ever wished to transfer the whole 
or part of his property, they 
should do so by transferring it 
from one to the other, but if 
either of them desired to transfer 
to a third person, the other party 
was to have the right to preempt, 
and eventually the first party hav- 
Ing sold his property, the legal re- 
presentatives of the second party 
who had dieg, .sued for pre-emp- 
tion of the property sold, Add, 
that the legal representatives of 
the deceased second party were 
. entitled to enforce the contract 
which was not vold on account of 
uncertainty, nor offended against 
the rule of perpetuities, but, on 


` 


the other hand, was a good agree- 


ment in law. 

[Per WALSH, A. C. UR d pb- 
ligation in such a contract runs 
with the land and the contract is 
not g mere personal contract which 
died with the person.] C 

AULAD ALI v. ALI ATHAR è 

— — Section gp 
Contract-—Place of payment of debt 
—Canse of action—Jusisdiction 


The plaintiff Company carried 





oft, by a branch, business in Ran- - 


oon, and the defendant firm in 
alcutta., Under an agreement 
entered Into in Calcutta the 
defendant firm agreed to make 
good to the plaintiff Company 
any undisputed claims that the 
plaintiff Company might lose 
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owing to the failure or suspension 
of payment of constituents. No 
place of payment was expressly 
mentioned in the contract. Held, 
that by implication the place of 
payment was in Rangoon where 
the plaintiff Company carried on 
its business, and the defendant 
could be sued in Rangoon, [Sec- 
tion 49 of the Indian Contract 
Act explained.] 


eSONIRAM JEETMULL (A FIRM) 
v. R. D. TATA & Co. LTD. vs 


Section 63— 
Agreement prevdiny period of 
eradti—Corsiderati Bo requires 
—Suit before o expiry of prtrod, 
when bud—Crvu Preeduge Code, 
Order 6, rule VE Aud MUÓ of 
B'aint, when ngt permissible. 


Under section 63 of the Contract 





a letter written by the plalitiff 
undertaking to glve a months’ 
credit to the defendant before 
stepe are taken to recover money 
due to the plaintiff from the 
defendant, is entitled to plead 
that although tbe letter is not 
supported by any consideration, 
{tis nevertheless a binding ex- 
tension of time and prevents. any 
action being taken by the plaintiff 
within the perlod of credit given. 


Where plaintiff sued the defend- 
ant before the expiry of the 
period of credit, keld, that as the 
salt was premature, it should be 
dismissed. 7$, further, that 
there could be no amendment in 
such a case. : 


JUGAL KISHORE v. CHARI 
Co. ; 


Section Ós— 


7 


Appl: ability of. 


See Transfer of Property Act, 
section 51 .. as Ey 





Lsability to pay ne restricted te 
berson bound to pay— Mortgage, 
terms of — Redemption — 
suit for recovery of mony paid as 
rent which mortgagee wag bound 
pay—M aintarnadility of. ` 
Under the terms of a usnfructu- 
ary mortgage, the mortgagee was 
bognd to pay to the £ewindar the 
or the holding mo ed 
d on his failure i aoe the 


Act, a defendant, who possesses | 
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semindar successfully sued both 
the moitgagor and the mortgagee. 
Before the _semindar got 
decree, the mortgegor had sued 
the mortgagee for redemption of 
his mortgage. He (mortgagor) 
paid up the arrears of rent to the 
s imdar and again sued the 
mo eo to recover this payment. 
'The lower court found that under 
Order 34, rule 7, the mortgagor 
could have, in the mortgage suit, 
asked for an account to be taken 
which would debit the mortgagee 
with this som in suit in this case 
and that, therefore, he could not 
realize it by a separate suit. Held, 
in revision, that the ldwer court 
had no right, to dismiss the suit 
on the ground stated. There was 
nothing in law to prevent the 
mortgagor from treating the cause 
of on as one arising under 
Section 69 of the Contract Act. 
He was entitled to make the 
payment immediately it became 
due from the mortgagee. 


Hes, further, that there is no 


restriction in section 69 to the 


effect that the liabUity to pay 
was a liability existing between 
the person bound to pay and the 
person to whom the money is paid, 
norisít necessary that the pay- 
ment should be voluntary. 


NAIPAL v. BANS GOPAL SINGH 


Sct 73, 
77, 62 and 85— B reach of coniract— 
Seller ama bu yer— Earnest ioney— 
Failure of comnderation— Wham 
buyer entitled to recever—Assign- 
ment of rights under the contract— 
Rfg of. - 


A buyer of goods, who pays 
money İn advance for the perform- 
ance of a contract at a future date 
which *becomes Impossible, so that 
there is a possible failure of con- 
sidration, is entitled to recover 
the money advanced unless the 


' seller proves that he had delivered 


> 


the goods under the contrat to 
the buyer’s assignee. 


[Per* ASHWORTH, J.— The 
Indian Contract Act makes no 
special provision for the recovery 
of earnest money. The remedy 
is merely one for loss or d 


caused to a person by anofher . 


person who has broken a contract 
yo » 


his. 


791 


—( contd.) 


and this benefit under section 73 
of the Act is merely a right to sue 
and cannot be transferred]. 


PYARE LAL v. MEENA MAL, 
BAL KISHEN DAS m m 
————— — Section 139¢— 
Principal and surety—Omission by 
creditor te sue principal debtor with- 
1m period of limitation- Discharge of 
surety—Civil Procedure Code (Act 
V of 1908), section  47— Decret- 
helder purchasing property at 
asctionu— No saleable interest-—Right 
to apply under, arises when first 
court holds. property mot saleable, 


If the remedy of the creditor 
nat the principal debtor is 
owed to become barred by time, 
the surety is deemed to have 
been discharged. 


“Under the Indian Law and 
procedure an original decree is 
not suspended by presentation of 
an appeal nor is its operation 
interrupted when the decree is 
one of dismissal, and the cause 
of action arises on the passing of 


the first court's decree and 1s not ` 


suspended till that decree is 
finally affirmed on appeal’’. 


SALIG RAM MISIR.v. LACHH- 


MAN Das .. E 


m Sete» 1¢0— 
Surety, rights of —Prierity as be- 
tween the mortgagee and surety for 
only a partion of the mortgage debi 
—Cellusise decree, effect. of — When 
“parties to it and ther representatives 
bound by such decree. 


One Z4, the owner of the 
property in dispute, being in em- 
barrassed circumstances, arranged 
with his wife, Z, to claim her 
dower, with the result that the 
matter was submitted to arbitra- 
tion and the said property was 
&ward&d to Z in extinguishment 
of her claim followed by mutation 
in her favour by virtue of a decree 
passed subeequently in terms of 
the award. Therenpon LP, a 
creditor, doubting the genuineness 
of these proceedings, sued and 
obtained a decree. Latér on XA 
afd Z joined ina mortgage to 
LP, and another in favour of one 
DL. After two years they executed 
a second mortgage in favour of 
LP. XA having died subsequently, 
RB became surety and paid 
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Contract Act (IX of 1872) 
—fcunmeld.) 


of all the moneys ontstanding 
ander the mortgages, exceptin 
two sums due to LP and D 
respectively, for the payment of 
which the mortgagein suit was 
created by Zand her sons, in 
1913. 

Held, (1) that once KA allowed 
& decree to pass against him, in 
zo far as ho and his representa- 
tives were concerned, he was not 
thereafter able, as against his 
wife, to assert the invalidity of 
such decree which was, however, 
open to be impeached” by a 
creditor and that the wife hada 
right to execute the mortgage in 
sult. 


(2) that inasmuch as £Z (the 
surety) did not pay the whole of 
' the indebtedness existing between 
the creditor and the principal 
debtor but apart only, AZ acquir- 
ed none of the rights of either 
LP or DL under any of the docu- 
ments in question, and, therefore, 
LP and DLs right, acquired 
under the mortgage of 1913, took 
priority over X's claims. 

DARBARILAL v. MAHBUB ALI 
MIAN - we we 
— Sections 157 
and 152-—Gooeds destroyed by Are 
during transi. 

See Indian Railway's Act, 
section 72 | és T 


Contract of sale-—Spacthc per- 
formance-—Purchass with notice of 
contract— Discharge of binding 
mortgages by purchasers— Entitled 





to charge for monies paid— Hindu 


Law—Joint family—Contract by 
lfather— Defence of smprovidence 
open lo purchasers. 


A Hindu’ father, head of a joint 
family, contracted to sell certein 
joint family property to the 
plaintiffs, but subsequently sold 
it to the other defendants in 
breach of his earlier contract. On 
é salt for specific "performance 

rought by the plaintiffs against 
the father and the subsequent 
purchasors, the purchasers pleaded 
that the contract in favour of the 
eae was an improvident sale. 

he High Court held that this 
defence was not open to the 
subsequent purchasers. eld, b 
the Privy Council that the defen 
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was open, but inasmuch as the 
price agreed for was a handsome 
price, the transaction could not 
be called an improvident one. 
The purchasers had, however, 
discharged mortgages upon the 
property. eld, also that the 
purchasers were entitled to a 
charge apon the property for the 
sums paid by them on account 
of the earlier mortgages and 
further that the decree of the 

gh Court was not to be taken 

precluding as members of the 
joint family from disputing the 
validity of the sale as being one 
made in excess of the powers of 
the father as manager of the joint 
family propeftics. 


NASIR-UDDIN v. 
HUSAIN m oe 

Co-operative Societies Act (II 
of 1912), eciam q3, sub-section 
4 (a), as amended by the U. P. Co 
eptratroe Socisises Amendment Act 
(ZII of 1919), section s— Proceed- 
impr under—Amonunt realisable as 
reUtmWwA— Civil suit, when barred 
undir section 233 (m) of the Land 
Revenue Act (111 of 1901) —Crvti 
Procedure Code? Order 21, rules 58 
and 63, imnapplicability of. 


A Co-operative Bank having 
gone into liquidation, the Col- 
"lector, at the Registtar's request 
made under section 42, sub-sec- 
ton 4 (e) of the Co-operative 
Societies Act of 19112, a8 amended 
by section 3 of the U. P. Co- 
operative Societies Amendment 
Act (III of 1919), attached 
certaln cattle belonging to one Z 
who was a debtor of the Bank. 
Thereupon an objection was 
lodged by the appellante claiming 
the cattle to their own but. 
after this was dismissed, they had 
the cattle released on the security 
of one ZZL for Ra. 750. AL bad 
subsequently to pay Rs. 720 hp 
satisfaction of Z'; debt. Afteje 
an infructuous suit which was 
withdrawn with permission, the 
presentesuit was filed by the ap 
pellants and AL againat the 
Secretary of State, the*liquidator 
and Z. The first court dismissed 
this suit but, on appeal,it was 
decreed to the extent that the 
ntifíis were declared to be 
to recover Rs. 720 from 


* AHMAD 


from . this decree making the 


- 


Z. The appellants having appealed’ - 
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Co-operative Societies Act (II PAGX 


of 1912) —( concia. ) 


Secretary of State and liquidator 
respondents, Add, that the appel- 
lanta were debarred from filing e 
civi] suit having regard to the 
provisions of section 333 (#) of 
the Land Revenue Act. 


ABDULLAH » SECRETARY OF 


STATE FOR INDIA IN COUNCIL 521 


Co-owners— Abadi /e»4, naper- 
ttioned—Rights and status of ce 
ewmntrs3—Soe possession by some ce 
erseri—Contiruction of building on 
site and transfer te riramger— Suit 
for demolition and fant posession 
by ether co-owners—Custom, acquist- 
tron of absolsfte tithe by co-owner by 
reese of separate possessien—Cusiom 
bad and inconsistent with status of 
co-ownership. 


If co-owners of the esadi under 
some arrangement remain in 
separate session of a certain 
site, this does not give the other 
co-owners aright to sue. But if 
the co-owners in possession con- 
struct & building on the site, the 
other co-owners may sus -for 
demolition of the building and 
for joint possession provided that 
they do so within a reasoneble 
time. 

a ^ 

The right of co-owners to sole ' 
possession is aright which con- 
tinues only so long as they pos- 
sess themselves and such a right 
is consistent with the other co- 
sharer's title. If, however, the 
co-sharers transfer to a stranger, 
the co-owners havo a right to sue 
for & declaration that the transfer 
is invalid against them and also 
for jolnt possession with the 
transfejrors and ejectment of the 
transferee; and the transferrors 
cane fio longer plead a right to 
sepatate possession. 


A custom whereby a co-owner 
can by reason of mere separate 
possoesion claim an absolute title 
is a custom: which would be in- 
consistent with the very status of 
co-ownership and as such cannot 
be recognized. 


MOHAMMAD SHER KHAN v. 


,BHARAT INDU ss d s 










































Court-F oca Act, section 7, clause 
5 (c)—Sutt for possession of land 
no paying revenue — Valuaton— 
Proper conri-fes, principle of calcula- 
foa — Wrong valuation put by plaint- 
th—Defendants right te challenge 
on appeal. 


In a suit for possession of 
certain land, paying no revenue, 
the plaintiff valued it according 
to the estimated market-value 
and paid court-fee upon that 
valuation. The suit having been 
decreed, the defendant, on appeal, 
while stating the original valua- 
tion, pald ‘court-fee on the basis 
of 1$ times the net profits. 
Upon the matter being referred 
to the Taxing Judge on the ques- 
tion of ditiones in court-fee, 
Asid, (1) that the defendant- 
appellant had pald proper court- 
fee and his valuation of the land 
was correct; (2) that the plaint- 
iff’s estimate of the value of the 
land in dispute, If it was notin 
accordance with the correct basis 
of calculation, could not be 
allowed to operate to the pre- 
judice of the defendant-appellant 
at any stage of the suit and that 
he was entitled to stamp his 
appeal with a stamp based on 
valuation of the land ved at 
by correct application of the rule. 


BHAGWAN PURI », THE SIE- 
CRETARY OF STATE FOR INDIA 
1N COUNCIL ; 


Court of Wards Act (IV of 
1912), sections 17, 18— Failure to 
nesfy the claim, effect of —Section 
30— Goed and suficient cause, what 
amounts te. 


Ordinarily if a claimant against 
award of the Court of Wards 
does not submit his claim to the 
Collector in pursuance of the 
provisions of section 17 of the 
Court of Wards Act, his claim 
is to be deemed discharged be- 
cause of the provisions of section 
18 of the same Act; bat by 
virtue of the proviso to section 
zo of the Act,a claimant, who 
has failed to notify his claim 
under section 17 of the Act, can 
mafntain a suit [n respect of his 
claim provided he shows good 
and sulicisui Cause for his failure 
to notify his claim to the Col- 


PAGE 


258 


VOL, xxv] 


INDEX 





Court of Wards Act (IV of 
1912)—(concld.) 


a penalty.ona person who falls 
to comply with those provisions 
must be strictly construed. 


Where the plaintiffs, before 
the Court of Warda had taken 
charge of defendant's property, 
had put thelr claim Into suit and 
the Collector was later on made 
. & party to it but the plaintiffs 

failed to notify their claim to the 
Collector in pursuance of the 
provisions of section 17 of the 
Act, under a bøna Aae bellof that 
it was not at all necessary to do 
so inasmuch as the Collector had 
already been informed of the fact 
of the institution of the suit and 
had asked the trial court for an 
adjournment, A/a, that plaintiffs’ 
suit must be decreed, as to dis- 
miss the suit would be to exact 
an extreme penalty for a piece 
of neghgence dae to mere 
ignorance. 


BAKHTAWAR SINGH v. BAL- 
WANT SINGH . 


Criminal Procedure Code, sec- 
tron 5 read with section sa6—Ap- 
piicabilsty of—Panchayat comststst- 
ed under U. P. Village Panchayat 
Act. 


See U. P. Village armas tr 
Act 22 


V RATEN ee 33— 
Conditional erder under made abso 
[nie without recerding scotdence— 
irre, rity mot cured by sectton 
537(a)—Local inspection by Magis- 
trate under section 539(b) —OBject 
of— Memorandum of relevant facts 
sbrerved— To form part of the re- 
cerd. 


A Magistrate cannot make an 
order under section 133, Criminal 
Procedure Code, absolute without 
recording evidence and simply on 
the basis of a local inspection 
made by him. 

A local inspection by a Magis- 
trate 1s only permitted by section 
539 (5) , Criminal Procedure Code, 
g the purpose of properly appre- 

ating the evidence in the case 
and cannot take the place of evi- 
dence itself. A memorandum of 


the relevant facts observed at the b 


time of inspection shall form part 
of the record of the case. 


Section 537, Criminal Procedure 
Code, applies only to mere erro 
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Criminal] Procedure Code 
—( contd. ) 

of procedure arising out of mere 
inadvertence and not to subetan- 
tive errors of lew and that section 
does not apply to cases of disre- 
gard or disobedience of manda- 
tory provisions of the Code. 


TIRKHA y. NANAK 


————— — —Sectiem 107— 
Notwe issued under—Accussd. ex- 
press willingness to enter inte bond 
—Bonds signed withest recording 
Hrosecutsen evidence— Magistrate's 
order under section 118—Legalsty 
of. 

When an accused, called upon 
to give security for keeping the 
peace, says ig tefms that no pro- 
secution evidence may be recorded 
and he is willing to give® security 
itis sufficient proof that it is 
necessary for keeping the peace 
that he should execute a bond. 
















































Whereupon a report of the po- 
lice, the Magistrate issued notices 
under section 107 to the accused 
tq show cause why they should 
not be ordered to execute bonds 
without sureties for keeping the 
pesce for, a certain period, tnd 
the accused having subsequently 
n rinde in court and expressed 

r willingness to enter into a 
bond, the Magistrate, without re- 
cording any prosecution evidence 
but after recording the accused's 
statements in their own words, 
ordered them under section 118 of 
the Criminal Procedure Code to 
enter into personal bonds, 44, 
that the procedure adopted by the 
Magistrate was perfectly right and 
that there was a full inqu as 
laid down in section 117 (2 
the Codein the manner directed 
in Chap. XX of the Code. . 


NASIR AHMAD. v. EMPEROR.. 


————Section r 
Order under—Person informed 
against residing outside Magr- 
trates 
peace apprehended within it— 
Section g1ia—Now-comphtance with 
provistons of—When irregularity 
covered by section 537. e 

Persons coming to the High 
Court in revision against an order 
under sec. 107, Criminal Proce- 
dure Code, are expected to do so 
e utmost promptitude and 
certainly within thirty days of the 


furisdiction— P reach of 
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—( contd. ) 


order against which they 
plain. 


An order binding over a person 
to keep the peace, under section 
107, Criminal Procedure Code, 
from whom breach of tha peace 
was apprehended at a place within 
the Magistrate’s jurisdiction but 
who resided outside it, amounts 
to an irregularity which is cured 
by section 537 of the Code. 


Where the Magistrate, instead 
of sending a copy of his order 
with the sammons gave the subs- 
tance of the information in the 
summons itself, 4cA¥, jhat the 
Magistrate failed to comply with 
the provisions of section 1:2, bat 
the irregularity was covered by 
section 537 of the Criminal Pro- 
cedure Code as it was not shown 
that the accused had been preju- 
diced by it. 


com- 


RAM DEO SINGH v. EMPEROR 


—_— Seti or 109— 
Scope and applicabilety of —“ With- 
in tha letal limits of such. Maps- 


. brates jurisdictom"— 7 relation 


of—'"Satifactory^ account,” mean- 
sag of the expression. 


The words “within the lócal 


limits of such Magistrate’s juris- 
diction” as used in section 109 
of the Criminal Procedure Code, 
are part of the predicate to con- 
ceal his presence. 


A person living within the ter- 
ritorial jurisdiction of a Magistrate 
trying the case who tekes steps 
to conceal that he is there, by re- 
moving himself from one part to 
another, is within the section. 


À man who is deliberately pre- 
paring fo commit a burglary and 
when caught by the police admits 
his Sntention, cannot be dealt 
.with under the provisions of sec- 
tion 10g. s 

The words ,‘‘satisfactory ac- 
count" as used in section 109 
moan satisfactory in accordance 
with the known facts that are 
consistent with the é@arrounding 
circumstances. 


EMPEROR v. HIMAYATULLAH 
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———— — Secti om 109, 
el. (a) —Znterbreiation. of—'" With- 
in the local limits of such Magis- 
trates jurisdiction” —Meaning of 
the = cxpressren— Offence contem- 
plated by the section. \ 


It is a mistake to -read cl. (e) 
of section 109, Criminal Proce- 
-dure Code, as applying to any 
person who takes steps to conceal 
himself, in the sense of concealing 
his presence in the way in which 
& criminal conceals his presence 


a deserted road, by some other 
secret means to commit a crime 
in his own neighbourhood and 
it is impossible to attribute 
to the expreasion ‘‘ within the 
local lifhits of such Magistrate's 
Jarisdiction’' a direction as to the 
jurisdiction of the Magistrate 
over the offence. 
contemplated is that of a person, 
probably, though not necessarily, 
coming from outside the jurisdic- 
tion, into the Magistrate’s juris- 
diction for some nefarious purpose, 
and taking precautions to con- 
ceal the fact that he is present 
In that jurisdiction. 


EMPEROR v. BHAIRON 


_—_— a TION 
Proceedings: under — Accused aoe 
given an  obberiwwty to crots- 
examine prosecution wtinesses—lile- 


galiity. 


Several persons, who were under 
arrest in view of a contemplated 
gang case against them were even- 
tually served with notice of pro- 
ceedings under section 110 of the 
Criminal Procedure Code and 
many prosecution witnesses were 
forthwith examined. The pro- 
ceedings having been held at a 
place where no legal practitioner 
was eus?ly available and the ac- 
cased being incapable of conduct- 
ing any efficient cross-examination 
themselves, the majority of the 
witnesses passed without any 
cross-examination. Later on an 
application made by a Mukhtar 
on behalf of one of the accused, 
to *recall prosecution witnebses 
for cross-examination was refas- 
ed. On tho date fixed for defence 


ain refused, with the result 
e applicants were made to 


when he goes in the dark, or by. 


The offence. 


this application was repeated but ^ 
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furnish security and the rest of Sections 133 

the accused were sent to jail. and  r37— Preceaings under— 


//eld, that the accused were en- 
titled to an opportunity of cross- 
examining in accordance with the 
law; that apart altogether from 
the valid ground of objection 
based on section 256, there was 
In fact no reasonable opportunity 
given to the accused at any stage 
to cross-examine the witnesses. 
The Magistrate's proceeding was 
therefore both illegal and. un- 
reasonable and the accused may 
reasonably claim to have been 
prejudiced. .Consequently the 
Magistrate'S order must be set 
aside and the accused must be 
given an opportunity to cross- 
examine such of the witnesses 
whom they desire after giving 
them reasonable notice. 


TIRLOK- +. EMPEROR P. 

Section r10— 
Proceedings sunder—Rules of evt- 
dence— Evidence ef cases im which 
accused suspected —N a evidence of 
general reta. E 
. Section 110 of the Criminal 
Procedure Code ought to be ad- 
ministered with scrupulous care 
both by the court of first instance 
and the Appellate Court for it is 
only when something appears 
unsatisfactory and unusual that 
the High Couit will look into 
the record to examine 1f an order 


749 


under this section has been pro- ` 


perly passed. 


Enquiries under Chapter 8 of 
the Criminal Procedure Code are 
governed by the ordinary rales 
of evidence, and evidence which - 
is not admissible under the 
Evidence Act, cannot be admitted 
in proceedings under section 110 
of the Criminal Procedure Code. 


Evidence of cases in which te 

applicant is suspected is not 

dence of general repute within 

, the ms of section 117 of 
the Criminal Procedure Code. 


*RAJ NARAIN PANDEY v, EM- 
PEROR m mm mm 
nn Sect ON 113— 
Non-compliance with previsions of 
—When irregularity covered by 
section 537— Criminal Procedure 
Coda, section 537. 

See Criminal Procedure Code, 
section 107 i . 
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Order made chrolute without going 
snio evidence or sending notice— 
ZUegal. à 

In proceedings under sections 
I33 and 137 of the Criminal Pro- 
cedure Code, the Magistrate rely- 
ing on the report of the Tahsildar, 
without going into evidence or 
sending notice, made his order 
absolute; Ae/d, that the order 
was illegal, 

ABDUL KARIM rv. EMPEROR 

Se on 137— 
Order passed im peoceedings under 
section 133,18 disregard of man- 
eatery proviston—llegali¢y— Sec- 
lien 537, inapslscablsty of. 

The provisions of section 137 
of the Criminal Procedure Code 
are imperative and an order 
passed by a Magistrate in dis- 
regard of them, in proceedings 
under “section 133 where the 
opposite party appeared and 
showed cause, is bad in law and 
must be set aside. The provisions 
of section 537 of the Code are 
applicable merely to errors of 
procedure arising out of mere 
inadvertence and not to sub- 
stantive errors of law or to cases 
where there has been a disregard 


of the mandatory provisions of 
the Code. 


BHOORA v TARA SINGH 
Section 145— 


perotroe in nature— Disregard of, 
by Magrrirate—Efect of — Entire 
brocecdings vitiated—Section 537 
applicable to mere errors of pre- 
tedure dus to inadvertence. 


. On the petition of one Ga the 
Magistrate, under section 144, 
Criminal Procedure Code, ordered 


when this order was about to be 
executed, the District 
trate, one applicant's application, 
set it aside directing a further 
enquiry under section #45, and, 
subsequently, the successor of 
the original- Magistrate, without 
recording an order as required 
by, section 145 (1) and without 

aservice of that order 
n compliance with section 145 
(3), decidgd the matter !n^G4's 


Preetsions of—Mandatory and tm-- 


attachment of certain crops and" 


Magis- - 
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Criminal Procedure Code 
—( contd.) 


favour; keld, that inasmuch as 
the provisions of section 145 (1) 
‘are mandatory and imperative, a 
disregard of them by the Magts- 
trate vitlated the entire proceed- 
ings and therefore his order must 
be set aside. 


Held, also, that the irregularity 
was not cured by section 537, 
Criminal Procedure Code which 
applied to mere errors of pro- 
cedare arising out of mere in; 
advertence. 

BANKA SINGH v. GOKUL 

—— — Section 164— 
Statement made by witgess under— 
When cannot be used as shbstantioe 
evidenci ageing accused in Sessions 
Court — Section 288, stmapplicabslsty 
ef —Admissibslity of, under Evidence 
Ad (1 ef Mira], Hem 145 and 
r55. 

Previous statement of a witness 
recorded under section 164 of 
the Criminal Procedure Code is 
admissible only for the purpose 
of impeaching the credit of the 
witness under sections 145 and 
155 of the Evidence Agt and can- 
not be used as substantive evi- 
dence against the accused, or for 
any other purpose. 


Section 288 of the Criminal 
Procedure Code does not apply 
to such statements. That section 
enacts a special provision for 
the admission against the accused 
at a sessions trial of a statement 
made by a witness in the Court of 
the Committing Magistrate after 


"the accused has had a proper op- 


portunity of cross-examination. 


BISHEN DATT altas KALLU y. 


KING-EMPEROR a - 


——— — — Sectio ns 190, 
mgr, 360 and 361, 537—Object of 
reading oper depesit.ans lo witmesses 
— DeBorttioens mot. read. oocr—Iirre- 
gefirity and not illegality. 

At a criminal trial depositions of 
the prosecution witnesses worg re- 
corded in English. Some witness- 
es knew English and others did 
not. At the conclusion of the evi- 
dence of Engfish-knowing witness- 
es their depositions were handed 
over to them to read and the wit- 
nesses read it over to themselv, 
silently. Inthe case of witnesses 
who did not know English | their 
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depositions were handed over to 
the interpreter who read over 
and interpreted the same to the 
witnesses and while such reading 
over and interpretation was going 
on,the Magistrate went on re- 
cording the depositions of other ` 
witnesses. Objection was taken 
to the legality of the trial on the 
und that under section 36o of 
rminal Procedure Code, it was 
imperative that the depositions of 
witnesses should have been read 
over and explained to them in the 
presence of the accused or his 
pleader. 


` Hale, by the Privy Council, that 
non-compliance with the strict 
provisions of section 360, Crimi- 
nal Procedure Code, only amount- 
ed to an Irregularity and was. 
cared by section 537 of the Code. 
The object of reading over the 
deposition is to give the witness 
ortunity of correcting a 
mlataka, if any, and not to enable 
the accused or hie pleader to 
suggest correction. A deposition 
must be read over to the witness 
and the law is not complied with 
in terms by giving the witness an 
oppor maniey of reading it over to 
Ne + 
If during the trial of one person 
the Magistrate finds occasion to 
formulate a charge against some- 
one else, ho must, under section 
191 of the Code, inform the accus- 
ed that he is entitied fo have’the 
case tried by another Court. 


V. M. ABDUL RAHMAN v. 
KING-EMPEROR T T 


Section 195 
(J) (b) and (c)—Offence under— 
a Cewri cam proceed. under 
bie 47Ó6— Parties agree to compro- 
mise in Appellate Court—Trral. 
Const sefurisdichen to mabe s com- 
plaini— Bengal, V.-W P. and Assam 
Crml Courts Act (XII ef 1887), 
sections 91 (1) and 8—Prowswnms 
of — When Additonal Juage compe- 
tent to exercise same powers as Dis- 
trict Judge. 

If it appears to.a court that 
an of the offences enumerated 
in section 195 (1) (4) and (e) 
have been committed “in or in 
ralation to a proceeding in that 
ourt” it has jurisdiction to pro- 
nder section 476, Criminal 


[A.L J.R. 
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Procedure Code. The mere fact 
that in the Appellate Court the 
parties agreed to compromise the 
matter, or to get it decided by 
a reference to arbitration or in 
accordance with the statement 
of araferee, cannot take away the 
Jurisdiction vested In the trial 
court to make a complaint under 
section 476, Criminal Procedure 
Code, provided that court 1s 
satisfied that "it Is expedient in 
the interests of* justice that such 
a complaint should be made". 


The proceedings taken by a 
civil court under section 476, Cri- 
minal Procedure Code, are to be 
deemed as proceedings of a civil 
nature and are, therefore, govern- 
ed by the rules relating to civil 
cases. By section B of the Civil 
Courts Act (XII of 1:887) an 
Additional Judge is competent 
to discharge any of the functions 
of a District Judge which the 
District Judge may assign to him, 
and in the discharge of those 
functions the Additional Judge Is 
competent to exercise the same 
powers as the District Judge. 

NARAIN DAS v, EMPEROR 

—————— Seten 195 
(D, (c)—'Diumeint produced er 
_ green in evidence — What amounts te 

Produccion. 

See Criminal Procedure Code 
(Act V of 1898 as amended in 
1933), section 476 

——M— Sectio» s09— 
Commitling Magistrate, duty of. 

See Criminal Procedure Code; 
section 437 





Sae a qp SAN 234, 
235—]Joining together a number 
of iransactiens in ene charge under 
-section 30r, Penal Code— Effect ef 
— Conviction under section 408®- 
When trial vitiated. 


Where the applicant was found 
to have committed criminal breach 
of trust In a series of transac- 
tfons which did not take _ place 
within the space of one year and 
all these transactions were joined 
together in one charge In respect 
of an offence under section 381, 
and the epplicant was convicted 


559 


191 





of charges, the trial was vitiated 
in the same way as 1f there had 
been a misjoinder of charges 
and this was not a meie irregu- 
larity. 

RAMAN LAL v. EMPEROR- m 


Section 250 
—Inapplicabiiiiy of—Security te 
Asep peace—Admissien of labyty 
—Order demanding eee 
when bad. 


@Where the original complaint 
was under section 107 of the 
Criminal Procedure Code and the 
opposite party subsequently ad- 
mitted their liabl]ity to give so- 
curity, Aela, that an order under 
section 250 of the Penal Code, 
demanding compensation from the 
complaidant was bad and should 
be set aside. 


Balj} NATH v. KALI CHARAN 


—————— — ——Sectiom 350 
—Compensation—Order passed by 
Magistrate in cases triable exciusmve- 
ly by Sesssous Couri—Illlegality of. 


In cases triable exclusively by 
the court of sessions the dis- 
charge of the t&ccused and the 
Maglatinte's Tefubal to commit 
him to the sessions would not 
Invest the Magistrate with the 
power of imposing a fine on the 
complainant under section 3250 
of the Criminal Procedure Code. 


BANSIDHAR PANDE vr. CHUN 
NI LAL 


HRS NINH 25I 
—Trial under section 1534 of the 
Penal Code—Order of forfeiture 
under section QOA, Criminal Pre 
cedure Code, passed by Local Ge- 
srament subsequent ta recording 
of prosecution evidence— Hs gp 
Court's Anding on application made 
by accused under section 99B— 
Corviction by Magistrate withedt 
allowing further evidence Legalre | 
ty of. 

Even in cases of mandatory 
provisions, their application must 
vary according to the circumstan- 
ces of the case. e 

Where, after evidence of zo pro- 
secution witnesses had been ro- 
corded during the trial of an an- 
ther of a ok, under section 


under section 408 of the Penal fthe Penal Code by the 
Code, Ae/d, that although NP om Magistrate, the Local 
Gove 


was technically no sjoinde 


rnmenj proscribed the said 
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book under section 99A, Criminal 
Procedure Code, and on an appli- 
cation made subsequently by the 
accused, under section 99B, a 
Bench of three Judges of the 
High Court held that '' the book 
contained matter which promoted 
or was intended to promote, feel- 
ings of enmity or hatred between 
different classes of His Majesty's 
subjects ’’ and the District Magis- 
trate, thereafter, convicted the 
accused under section 153A of 
the Penal Code without allowing 
any further evidence, Ae/d, that 
the District Magistrate was per 
fectly correct in shutting out all 
further evidence after the order 
of the Benc} of the High Court. 
Itis true that the provisions of 
section 251 of the Criminal Pro- 
cedure Code were violated but 
the necessity for such violation 
is explained by the fact that 
when section z51 was recodified 
in 1898, the framers thereof had 
not in mind the subsequent pro- 
visions of sections 99À, B, C, D, 
E, F and G which were first 
enacted in 1922 by the Press Law 
Repeal and endment Act (No. 
14 Of 1922), and subsequently ex- 
tended in operation by Act No. 
36 of 1936. 

KALI CHARAN SHARMA 
EMPEROR oe 


v. 
10x 256 
— Failure te comply with the pre 
vinens- e/—Irregwlarity ın pre 
cedure— Effect of 
The provisions in section 256, 
Criminal Procedure Code, are not 
provisions relating to the mode 
of trial and it would be wrong to 
hold that fallure to follow those 
provisions strictly amounts to 
more than an irregularity in pro- 
cedure. There being no failure 
of Justice on account of the irre- 
gumarity, the conviction could 
not be set aside on the ground of 
illegality. 
CHHAJJU s. EMPEROR 
Through AMBRIEKH SINGH 


Sections 263 
and rÓg-— Summary trials—Record 
of evidence in now-appealable and 
appealalde casss—Netes of evidence 
by Magistrate — Whether. neces. 
part of tha record. 


The memorandum of the, subs- 
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tance of the evidence voluntarily 
made by a Magistrate in summary 
trial cases is not a compulsory 
momorandum forming a necessary 
part of the record within the 
meaning of sections 354 and 355 
of the Criminal Procedure Code. 

In cases in which sections 263 
and 264 are applicable, the Magis- 
trate 1s perfectly free to take 
such notes as he pleases, or 
if he prefers, to take none at 
all, and whether he takes them or 
whether he does not, whatever 
notes he makes are his private 
property which he can treat exact- 
ly as he pleases. 


MANTOO TEWARI v. EMPEROR 


ne Section hg 
— Destructson of motes of evidence 
by Magistrate in summary ‘trial—~ 
Effect of. 

See U. P. Public Gambling 
(Amendment) Act (1 of 1915) .. 


? - Section 288 
—Statemenis before Commitiing 
Maogistrate— When admissible '! for 
al purposes "—" Subject to the 
provisions of the Indian Evidence 
Act, 1872 "—Meaning of the expres- 
fen, 


Under section 288 ofethe new 
Code of „Criminal. Procedure, 
statements made before a Com- 
mitting Magistrate, when admis- 
sible under the Indian Evidence 
Act, can be admitted “ for all 
purposes " and not only for the 
purpose of corroboration or con- 
tradiction. The use of the ex- 
pression '' for all parposes "' was 
clearly intended to remove the 
previous conflict of opinion and 
the words ' subject to the pro- 
visions of the Indian Evidence 
Act, 1872 " mean nothing more 





not contsin matters which would 
be irrelevant or {nadmissible un- 
der that Act. 

BEHARI y.EMPXROR 

Sect on BG 
Charge to fury—~Misdirection, what 
amounts to—Evidence mot summed 
x) but merely material discrepan- 
cies tmaicatea. 


Where the Judge, in .a case 
under section 377 of the Penal 
ode, without giving a summary 
e evidence, merely told the 


than that such statements should” 
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jury that there were materal 
discrepancies and that if they 
(jury) were morally convinced, 
thelr verdict should be that of 
guilty, &e/d, that there had been 
a misdirection, and therefore the 
conviction based on the verdict 
of the jury should be set aside. 


ENAYAT HUSAIN v. EMPEROR 


ECE OE 344— 
Non-compliance with, by Magistrate 
im a warrani case—Irregularity 
not causing failure of justice— When 
High Court mot to interfere. 


See Criminal Procedure Code, 
section 435 s 


——— —  — Section 345 
( 1)—Comperition of affence under 
section 341, T. P. C. prior io a com- 
piain. 0c 
An offence under section 341, 
Indian Penal Code, may be com- 
pounded without the permission 
of the Court under section 345 
(1) of the Criminal Procedure 
Code. It is, therefore, unnecee- 
iay that a composition shouldbe 
ved at after a complaint has 
been filed in court. 


Mrs. F. M. TORPEY v. EM- 
PEROR Through E. A. BARKER 


me — — Sectiom 435— 
Order of discharge by Mapguireie— 
Sessions Judge, powers of, lo remse 
at the instance of private persen. 


Where a prosecution has been 
duly started under section 476, 
Criminal Procedure Code and the 
Magistrate passes an order of 
discharge which appears to the 
Sessions Judge to be unwarrant- 
ed by the evidence, &e/4, that the 
Sessions Judge is empowered 
under section 435 of the Criminal 
Procedure Code to call for the 
record and if he is dissatiafied 
with the correctness, legaljy 
or proprety of the finding, to 
order & further enquiry under 
section 436. 


Although it ls not the Intention 
8f the Legislature that a private 
person should be encouraged to 
conduct prosecution in cases of 
this kind yet somebody must 
bring the matter to the notice of 
the Sessions Judge as he is not 
expected to be aware of all the 
orders of discharge passed by 
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bower under, to interjere with con- 
vices on merits—Argh Courts 
powers of revision under section 439, 
exercise of, limitation of-—Section 742 
—Newcempliance with, by Magis- 
trate im a warrant case—Irregu- 
larity met causing failure of justice 
o When High Couri mot te intier 
fere. 


Under section 435 of the Cri- 
mínal Procedure Code, a Sessions 
Judge can 
an inferior 
the purpose of satisfying® himself 
asto the propriety of any finding 
and althongh the power of the 
High Court to interfere on the 
merits is undoubted, it wil] not 
exercise it so as virtually to 
give aright of appeal. Therefore 
a Sessions Judge should not 
reporta case to the High Court 
on the ground that & conviction 
is bad on the merits unless it is 
very clear that the conviction is 
wrong. 


When in a warrant case the 
Magistrate questioned the accused 
under section 342 not just before 
he was called on for his defence 
but at the stage when he should 
have been questioned merely 
with a view to enable the Magis- 
trate to decide If it was necessary 
to frame a charge, Ae/4, ona 
criminal reference by the Ses- 
sions Judge, that as there was 
-no failure of justice occasioned 

by reason of the irregularity, the 
High Court could not interfere 
having regard to section 537. 


SUDAMAN p. EMPEROR Through 
KADIR m 1. 


Section 437— 
Dirchar ge— Further inquiry, 
should mot be ordered. 


Sessiogs Judges and Magistrates 
should, in a case where a man 
has been discharged, euse the 
powers given to them by section 
437 of the Criminal Procedure 
Code sparingly and with great 
cgution and circumspection, spe- 
cases whore the questions 
nvolved are mere matters of fact. 


egapsine the record of 
a mra court for. 


when * 
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Magistrates in his Jurisdiction. 
PEARRY LAL v. BAGAR MAL .. 42 
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Where the order of discharge is 
one which cannot be said to be 
either perverse or prima facte in- 
correct and there 1s no suggestion 
that any further evidence Is 
forthcoming, no further enquiry 
should be directed under section 
437 of the ‘Code. 


ALAM v. EMPEROR Through 
GAJADHAR PRASAD .. oe 


— Seis on 437— 
Sessions Judge setting aside order 
-of discharge passed by Committing 
Magistrate — Reference to High 
Court by District Magistrate against 
‘order of the Sessions Judge—Pre 
cedure, tllegality—No reference lees 
—Criminal Procedure Coca, section 
209— Com milling Magistrate, duty 
of. 

The Committing Magistrate, in 
a case which was originally sent 
up by the police under section 
304, I. P. C., without deciding 
judicially that the charge was 
groundless and evidence did not 
establish the case, altered this 
charge to one under section 304A 
eid discharged the accused. The 
Sessions Judge acfing under 
section 437 of the Criminal Pro- 
cedure Code, set aside the order 
. and directed the accused to be 
committed to  Seasions Court 
for trial under the orlginal charge. 
The District Magistrate there- 
upon submitted a reference to the 
High Court against the order 
passed by the Sessions Judge. 
Held, that the reference was whol- 
ly Incompetent and the District 
Magistrate was not empowered 
by any provision of the Criminal 
Procedure Code to have the re 
ference submitted ‘through the 
Sessions Judge or to invoke direct- 
ly the jurisdiction of the High 
Court, which had no jurisdiction 
to entertain such reference, for 
thgfurpose `of having the order 
passed by the Sessions Judge 
quashed or modified. - 


[The duty of a Committing 
Magistrate, if the evidence is 
prima fec adequate, is to commit 
and leave. the ultimate judicial 
decision to the trial court; but if 
he has reason to think and is 


prepared to state for Judicial] rea- e 


sons, in the exercise of his 
cretion in his committal order, 
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Criminal Procedure Code 
_ —(contd.) É 
that there is a possibility of 
an alternative view to that which 
is set out in the charge originally 
made, he can always commit the 
accused for trial on two or more 
alternative charges: He should 
not shut the door finally to the 
possibility of a trial upon evidence 
which prime facie is capable of 
interpretation to support a graver 
charge.] Obiter 
EMPEROR v. ALLAH MAHR .. 


High Courts power of revision 
under—Exercise of, limitation of. 


See Criminal Procedure ee 
section 435 


Section 440— 
Revision—No right to be heard 
Ber personally or by pleader— 
Matter previously decided om re- 
ference by Sessions Jud ge—Coinsel 
not heard — Effect of. 


Where the case had been de- 
cided previously by the High 
Court, on a reference from the 
Sessiohs Judge, without hear 
the applicant's counsel who had 
filed a wata/atnama, gnd the mat- 
ter was again brought up in revi- 
sion, by the applicant impugning 


Section 4f9— ` 
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the Magistrate's ordereon the: 


same ground as was put forward 
by the Sessions Judge, eld, that 
the matter having been decided 
and there belng no flaw in the 
previous decision, the application 
must be rejected. s 


No party hes any right to be 
heard either personally or by 
pleader before any Court when 
exercising its powers of revision. 


SRIPAT NARAIN SINGH v. 
GAHBAR RAI " 


Section Ps 
Alter. tm, efeci of—Order 
| passed on appeal by District Judge 


directing presecution— High Courts 
powers lo interfere tn revision un- 
ger section 115 of the Code of Ceoil 
Preocedure—Criminal Procedure 
Code, sections 435 10 439, tnapplica- 
bility of —Jurisdsction, question of. 
Where the Subordinate Judge 


under section 476 of the Criminal 
Procedure Code for the prosecu- 
Hon of the applicant for perjury 
t the District Judge on appeal 


had refused to make a complaint 
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directed his prosecution by mak- 
ing a complaint and the applicant 
came in revision to the High 
Court from that order, Asid, in 
dismissing the application on the 
ground that it could not be enter- 
talned under section r15 of the 
Civil Procedure Code, that the 
alterations Ín section 476 intro- 
duced by the Criminal Procedure 
Code Amendment Act, 1923, have 
not affected the arguments or the 
decision In the Full Bench case. 

Held, further, that by reason of 
this Full Bench decision 1t is not 
sections 435 to 439 of the Crimi- 
nal Procedure Code that will 
govern such an application, but 


section 11g of the Civil Procedure ' 


Code, the language of which sec- 
. tion ia too narrow to meet the 
case where the Judge by his 
order decides to prosecute a per- 
son on insufficient grounds or 
wiong grounds. 


Per ASHWORTH, |.J.—Secüon 
476 is part of the Criminal Proce- 
dure Code and the legislature, 
when drafting it, doubtless consi- 
dered that sections 435 to 439 of 
the Code would operate to afford 
means whereby the High Court 
could set aside such an order now 
impugned if It thought fit. 


The desirabllity of an altera- 
tlon of the law on the point sug- 
gested. 


ABDUL HAQ v. SHEO RAM .. 


LL —  —  Seetion 476— 
Proceedings under, before a Munsif 
in respect of offences under sections 
196, «67 and 471 of the Penal Code 
—Power to commit io court of 
Sessions under section ¢78— Crims- 
na] Procedure Code, secison 195( 1) 
(c)— Decument produced or. given 
in evidence — What amounts to pfo 
duction. i 


The Munsif as a civil court has 
the option under section 578 of 
the Criminal Procedure Code of 
sfnding the case toa Magistrate 
under section 476 or of committing 
It direct to the Court of Sessions. 
He is not debarred from the exer- 
cise of that option because by 
passing an order under section 
478 he deprives the person accus- 
ed of the offences “of a right of 
appeal. 
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— conid.) - 

Where the civil suit was based 
on an entry in an account-book 
and a certified copy of the entry 
was produced before the Munsa- 
rim for the purpose indicated in 
Order 7, rule 17 of the Clvil Pro- 
cedure Code, Arla, that the offen- 
ces under sections 467 and 471, 
with which the plaintiff was charg- 
ed, were cómmitted in respect of 
a document “produced in court” 


d 
cr snces specified in section 195 
(1) (c) of the Criminal Procedure 
Code. 


RAMESHWAR LAL v. EMPEROR 


Tàárough PaNSE RAJDHARI 
LAL V". os 

-Section 476— 
Scope of. 


See Civil Procedure Code, sec- 
tion 34 .. T vs 

— Sections 476 
and 195(5)—Compblaimt, necessity 
of—What does na amount to— 
Withdrawal of complaint im respect 
of offence under section 211, I. P. C. 
by District Ma guitrate—Hilegahiy. 

Under the prefent law a Court 
must mgke a complaint and can- 
not directly order prosecution. 
That complaint must set forth 
the offence, the precise facta on 
which it ‘Is based and the avl- 
dence avallable for proving it. 


tion of a case by a Magistrate 
cannot be treated as a complaint, 


A District Magistrate cannot 
order the withdrawal of a com- 
plaint made by a court ander 
section 476 of the Criminal Pro- 
cedure Code in “respect of an 
offence falling under section 211 
of the Penal Code as such a com- 
plaint is not referred to in sec- 
tion 195(5) of the Criminal Pro- 
cedure Code which gives the* 
Magistrate the power of with- 
drawal. 


RAM PRASAD v. 
Through BIPAT 


EMPEROR 
SEetsom 488, 
clause O—“ Resided,” meaning of 
the expression, 

stay for two months in a 
temporary place with occasional 
visits in that period to the per- 
manent plage of residence should 





fell within the description of — 


Merely an order for the institu- _ 
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be regarded as amounting to tem- 
porary residence sufficient within 
the meaning of section 488 of the 
Criminal Procedure Code. 


The expression "''resided'"" in 
clause 9 of this section includes 
& temporary residence and is not 
to be confined to permanent resi- 
dence. 


SHER SINGH v. AMIR KUER.. 


T — Sect om 499— 
Surety—Illegal direction te pro 
duce accused at a place other than 
thet mentioned in the bas! , bond-— 
Effect. of—Accused absPendgd— Sus 
sequent non-production before court 
mentioned tn Bail bond—Order for- 
feuing security money—Lagaisty 
ef. 


Where according to the terms 
of the bail bond the surety was 
responsible for the production of 
the accused in the Magistrate’s 
Court at Agra bnt as several cases 
wero pent ine against the accused, 
the District Magistrate directed 
the surety to produce the accused 
in a Court at Purnea and the ac- 
cused absconded by reason of an 
honest attempt of the surety to 
carry out this order and subse 
quently the surety being unable 
to comply with a fresh order for 
the production of the accused at 

his security money was fbr- 
felted, &e«/d, that the order for- 
felting the bond was correct, but 
having regard to all the circum- 
stances of the case, the ends of 
justice will be served by reducing 
the sum forfeited from Rs. 1,000 
to Rs. 250. 


It is the duty of a surety to see 
that an accnsed does not run 
away, but where a surety has fail- 
ed to produce the accused by rea- 
son of an illegal order passed by 
a Magistrate which the surety 
was not bound to carry ont, and 
where there is no connivance gnd 
negligence, it cannot be said that 
the surety had gcted irresponsibly. 


PARBHU DAYAL v. EMPEROR 


Section 537 


—A pplicabls te mere errors of pre 
ced ura dus to inadvertence. 


See Criminal Procedure Code, 
section 145 E LPS 
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————— — — Section 537 
—Jnappéiicadility of— Disregard of 
mandatory provision. 

See Criminal Procedure Code, 
section 137 on vs 


Section 539 
(B)—Local inspection by Magistrats 
under— Object ef—Memorandum of 
relevant facts observed — 7T o form 
part ef the record. 


See Criminal Procedure Code, 
section 33 .. T 





Section sór 





Privy Council—Power io grant 
bail and stay execution of sentence 
—Jurisdiction of High Court. 


A High Court has erent 
jurisdiction to stay the execution 
ofits own order when the ends 
of justice require it. Where an 
appeal has been admitted by the 
Privy Council and there is a 
fear that the sentence would ex- 
pire before the appeal can be 
disposed of, it would be within 
the power of the High Court to 
grant bail. 


RAM SAROOP v. EMPEROR 


Z Section 561 
(A}-High Court's powe? io ex- 
bunge objectionable remarks from 
judgments of lower couris— When 
can be exercised, ` 


The High Court has inherent 
power to order a deletion of ob 
jectionable remarks, against wit- 
nesses or accused persons, from 
the jüdgment of a Subordinate 
Court. Such jatisdiction, how- 
ever, can only be exercised when 
there is no foundation whatso- 
ever for the remark objected to 
and not where it is a matter of 
inference from evidence. 





à ^ 
PANCHANAN BANERJI v. UP- 
ENDRA NATH BHATTACHARJI .. 
— Satien 563 
— Order under—Illegality of. 
See Stamp Act; section 62 
Custody of minor son—Father’s 
riggt te. 
See Guardian and- Wards Act .. 


Custom—Acgussttion of absolute 
title by ce ener by reason of sepa- 
possession. x 


[A. L. J. R. 
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Damagos—Sust — for—Ratiteay may not have been avallable as 


Administration — When not liable. 


See Railways Act, section 7 
(2) (6)... vs 

Endowed E TER enn 
te office of trustee —Power io ap 
point. 

See Civil Procedure Code, sec- 
tion 92 

Equity of sedeisptittis When 
exiinpuirked. 

See Transfer of Froperty Act, 
section 99 . 

Eetoppol—Cäxsid 5 discs 
declaratioms and conduct — K now- 
Jed ge of ons rights mot necessary. 


See Evidence Act e of un. 
section II5 


— Rule of—Arbitrary 
valuation of second susi or adding 
a claim fer mesne profts—Efect 
of. , 


À plaintiff cannot get rid of 
estoppel or over the effect of 
a previous decision iter partes 
by arbitrary valuation .of the 
second suit or by enhancement 
of the claim or by over-valua- 
tion or by adding a claim for 
mesne profits, To allow him to 
do so would? be clearly permit- 
ting an evasion of the rule of 
estoppel. 


TAMIZ-UN-NI£8A BIBI v. SYED 
MOHAMMAD HUSAIN 


Evidence — Admissibility —Sar- 
khat evidencing achnowled rmant of 
Jean— Sut fer recovery of money 
due in respect of—Oral evidence to 
breve lesn üliundo— 4a misribility 


Where plaintiff's sult for re- 
covery of a loan made to the de- 
fendant was dismissed by the 
lower court on the ground that 
the one-anng stamp on the ser- 
kat executed by the defendant 
being not obliterated, the sarzhat 
was inadmissible in evidence, held, 
sthat inasmoch as the sarkhes was 
merely a written acknowledgment 
containing no promise to pay 
back the loan and the plaintiff 
was able to prove e/z«ma« by oral 
evidence that the defendant had 
the money, he was entitled to a 
decree even though the ser, 


615 


goz 


765 


878 


.. 1035 


















































evidence. 


LAUNJARI CHAUBX v. PARSO- 
TAM CHAUBE 


. Evidence Act (I of 1872), sec- 
trons 17 teal and section r15—A4Aver- 
ment in meorigugedeed of receipt of 
consideratsem—Sub-Reginrars em 
orit mant showing payment of 
lesser sum-—Admission, affect of— 
No estoppel. 


. Where the recital in the mort- 

e-deed contained an averment 
y the mortgagor of receipt of 
consideration on the day of regis- 
tration but the Sub-Registrar's 
endorsement shoged that a lesser 
sum was pait at the time of 


of recelpt in the deed must be 
viewed merely in the light of an 
edmission and from this point 
of view the sections in the Evi- 
dence Act as to admissions must 
be deemed to be exhaustive. 
Held, further, that admissions are 
of no evidential value once they 
are provod untrue and that this 
admission stood proved untrue 
by. the Sub-Registrars endome- 
ment and it w nof correct to 
treat it as an admission that the 
money had been recelved though 
atsome other time than at the 
time of registration. 


A recital of a receipt in a deed 
will ngt operate as an estoppel 
under any application of the prin- 
ciple embodied in section 115 
of the Evidence Act. 


Bax BAHADUR SINGH vw. 
RAGHUBIR PRASAD .. 


Section 21—— 
Jnagplicalulity of, io denzals made by 
Parties —Penal Code, section roo— 
Conviction for offence under, 1m res- 
pect of allegations | contained in 
written statemeni— When. conviction 
not tenaWe, e 


Under section 21 of the Evi- 
dence' &ct a Court is bound to 
receive in evidence admissions of 
a party, but no such rye applies 
to denials. _ 


Where the written statement 
as verified as required by the 
ptovisions of Order 6, mle 15 of 
the Civil Procedure Code, but 
the Court had not ordered proof 

. 


registration, &e/a, that the recital _ 
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Evidence Act (I of 1872) 
—( conta. ) 
of the statements made therein 
by affidavit under Order r9, 
rule 1, nor had the statement of 
the applicant been recorded on 
oath in support of those allega: 
tlons, eld, that an allegation in 
a written statement did not 
amount to a declaration which 
any Court of justice was bound 
or authorised by law to receive 


`. as evidence of any fact and a 


conviction for «n offence under 
‘section 199 of the Penal Code, 
in respect of merely an allegation, 
is untenable 
JANKI RAI v. EMPEROR 
A uon 3f, 
clause (5)— Statements made post 
litem motamf-/saémissibélity of 
—" Before dispute arose”, meaning 
of the expression—Limitation Act, 
Article 1«1—Swutt by representairve 
of reversioners entitled te possession 
of preperty em death of Hindu fe- 
male— When barred by time—No 
suspension of limitation. 
Statements made part Litem me- 
tam are inadmissible in evidence 
in a subsequent litigation against 
persons who were no pafties to the 
previous suit. 


Once time has begun to run, no 
subsequent disability or inability 
to sue stope It. 


Where the pleintiff, as a re- 
presentative ofthe reversioners, 
instituted a suit, more than 12 
years from the death of a Hindu 
female, for possession of immov- 
able property, 4e/d, that the sult 


~ ^^"w&s barred by limitation. The 


plaintiff could not claim  exemp- 
tlon from the law of limitation on 
the ground of minority or ofa 
compromise effected between the 
parties a few years after the wi- 
dow's death. 


RUP ‘KISHORE alias MURARI 
LAL g*PATRANI m 
Section 33 
—Depestiton of witness who dies 
before cross-examination 15 ovet— 
Luadmrssthdisty of. 


Under sectiok 33 0f the Evi- 
dence Act an incomplete deposi- 
tion of a witness who dies before 
the cross-examination is over ls 
inadmissible. 


NARSINGH 


DA8 v. GOKUL 
PRASAD m 


oe 
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Evidenco Act (I of 1872) 
—(contd.) 


Section 63 
(5}—“Seen”— Meaning  of— Wii- 
mess musi Aave read the documeni— 
Mehkamedam Law—Droerce—Re- 
quirements of. 


Under section 63 of the Indian 
Evidence Act secondary evidence 
of the contents of a document can 
only be given by e person who 
has himself read the document. 
Evidence that the witness saw 
the document and heard it read 
out by someone eise is only hoar- 
say and is not admissible. E 


According to the Mohammedan 
Law a husband can effect a divorce 
whenever he desires. He may 
do so by. words without any 
talsknama Or written document 
and no particular form of words 
is prescribed If the words used 
are '"'express'' or weil understood 
as implying divorce, such as 
‘talak,’ no proof of intention ls 
required. If tbe words used are 
ambiguous, the intention of the 
user must be proved. It is not 


necessary that the repudiation. 


in the 
or even 


should be pronounced 
presence of the wife, 
addressed to her. 


(1) MA MI v. KALLANDER 
AMMAL .. ). 8 Sä 

Section 92 
—Admusnhisty of evidence skew- 
ing twoseparate sale trensaciions to 
be in reality an exch ange—Prewmp- 
trom— When suit does net lte 


Such evidence which shows that 
two dacumonts executed and re- 
gistered on the same date are part 
and parcel of one transaction and 
in fact represent only one trans- 
action, does not amount to lead- 
ing evidence so as to vary the 
terms of a document and 1s.ad- 
missible. 

Wherg it was found that two 
sale transactions, which appeared 
asindependent transactions, were 
only one transaction of exchange, 
keld, that a sult for pre-emption 
did not Ie. 


KISHEN LAL v. RAM LAL . 

———— — —— Section 92, 
pretisos 1—3—Applicabisty | of— 
Saledesd—Evidence proving par- 
ties’ intention that mo tithe would 
pass—Inadmussibility of. 


er Mukerji, J.—A sale-deed 
p interest in the property 
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Evidence Act (I of 1872) 
—( contd.) 


purporting to be sold, notwith- 
standing any mental reservation 
in the mind of the vendor as to 
the passing of title. 


Ashworth, J.—Evidence that a 
sale-deed was not Intended by 
the parties thereto to be oper- 
ative for the purpose of passing 
title is inadmissible and the 
dictum in Amir Ali and Wood- 
roffe's: Commentary on the Evi- 
- dence Act that "although evidence 
to vary the terms of an agreement 
is not admissible. yet evidence 
is admissible that there is not an 
agreement at all” is misleading 
and requires the qualifications 
expressed in provisos 1—3 to 
section 92 of the Evidence Act. 


LACHMAN DAS v. RAM 
PRASAD .. E =A 
> Sedien 9, 


previse 3 and Negotiable Instru- 
ments Act, section g6—Precisions 
of, ne substantial difference between 
—Preomissory-note not to be effective 
until some condition _ fulKiled— 
Eosdence by — rignatory— When 
admissible. 


Wheré the defendant, in his 
evidence in support of defence, 
desired or agtempted to prove 
that a promissory note signed by 
him in plaintiff’s favour was not 
the substantive liability such as 
it would be if given for a Joan 
or for the payment of the price 
of goods sold and delivered but 
was a collateral undertaking or 
recognition of liabllity sing 
out of another contract in the 
nature of partnership transaction 
under which he- had become 
answerable to plaintiff for the 
amount set out in the note which 
represented plaintiff's share of 
the capital in the partnership 
when it came to be dissolvef, 
held, that this evidence was not 
only admissible but was precisely 
the class of evidence contemplat- 
ed by the provision in section 45 
eí the Negotiable Instruments 
Act and in section 9z of the Ervi- 

dence Act. 


There is no difference In sub- 
stance but only in illustration and 
application between the provision 
in section 46 of the Negotiable 


Instruments’ Act and proviso Evid 
p 3 auae | Evidence | 
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Evidence Act (I of 1872) 
—{ contd.) 


section 92 of the Evidence Act. 


SHEO PRASAD, RAM PRASAD. 
v. GOBIND PRASAD .. . 


Section 106 
—Burden of proof—Neghgence— 
Property adjaning Ratlway line 
burnt by spark from engine— 
When Raslway Company lable. 


In plaintiff's suit for damages 
brought against a Railway Com- 


.pÉny onthe allegation that his 


property adjoining the railway 
line was destroyed by a spark 
from the engine of a running train, 
Ásid, that the buxlen of proof as 
to whether prbper precaution had 
been taken to avoid emigsion of 
such sparks lay on the. Railway 
Company and the latter would be 
Hable if it failed to take all rea- 
sonable precaation. 


THE SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. 
DWARKA PRASAD : 


———————Sectsem 114— 
Provisions ef—Inference and pre 
sumption of fact, d1rismciton between 
— Failure te invoke a presum piron 
of fact—Second appeal, when lies— 
Cro Procedure Code, section roo, 


The distinction between a mere 
inference and a presumption of 
factis thata presumption is an 
inference drawn under section 114 
of the Evidence Act and will 
include a presumption of the 


PAGE 


305 


336 


nature described ‘in the illustra- . 


tons. A presumption of fact 
should also Include anything 
which in English law (though not 
under the Indlan Evidence Act) 
wonld'rank asa presumption of 
aw. 


Where the presumption which 
the lower appellate court falléd 
to make was a presumption that 
wheh signature on a document is 
proved bya certain person it is 
for that person to prove that it 
was affixéd by him otherwise than 
voluntarily; Ae/d, thatg second 
appeal would lie on the ground 
of the failure of the lower 
appellate court to invoke a 
presumption of fact amounting 
to® an inference of the nature 
Miustrated in section 114 of the 
Act—an Inference 
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Evidence Act (I 6f 1872) 
—( contd.) 
which in English law would be a 
legal presumption. 
SITA RAM v. NANKU zs 


Section 115— 
Estepsel caused by previous Veclare- 
tions and conduci— Knowledge of 
one’s rights no necessary for 
estoppel. 

Section 115 of the Evidence 
Act does not require that a person 
who by his declarations or conduct 
induces a belief in the mind of 
the other, must of a necessity 
have been aware of his rights. 


One SX, having entered into 
Possession of her husband’s estate 
as a Hindu widow, divided her 
property, lm equal shares, bya 
deed of settlement executed in 
189o, between her two daughters 
MX and DX and the latter's son, 
retaining a portion for her own 
maintenance. Till the death of 
SX,the names of her grandson 
were entered. After the death of 
the two daughters the plaintiff- 
appellant was the sole survivi 
daughter's son allve and although 
he had attained majgrity, he did 
not assert his right but allowed 
the names of the grandsons of 
DAE to be entered in the revenue 
pepers as ainst the share 
allotted to DX. A large number of 
str plots were also jointly recorded 
in the names of the two branches. 
Later on the husband of DÆ, 
with the sanction of the District 
Judge, sold the property belong- 
ing ta his minor gardsons to one 
LS who paid fall consideration, 
taking every precaution to ensure 
against a possible claim of inheri- 
tance. The sale-deed contained 
a recital‘ that the division 
regarding the sir plots had been 
accepted by the plaintiff who fn 
tokeneof his acceptance attested 
the document. The subsequent 
comduct of the plaintiff showed 
that he raised no objection as 
regards the title of the vendors; 
in fact, he gave his consent to 
the mutation of names in vendee's 
favour. In 20 plaintiff sued 
for recovery of possession of the 
property transferred by the sale- 
deed on the ground that he was 
not aware of his legal rights at 
the time of the sale. 


Held (1) that the plaintiff was 
* 
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Evidence Act (I of 1872) PAGE 


—{ cencid. ) 


estopped, by reason of his own 
previous condutt, under section 
IIS of the Evidence Act, from 
di»puting the right of the vendee 
to the property transferred under 
the sale-deed which he himself 
attested; (2) that even dA 
that the plaintiff was ignorant o 
his legal rights and was in that 
way innocent, he was no doubt 
negligent in not go a steps to 
ascertain his legal ts and, 
therefore, he was not rea to 
succeed as against the other 
innocent party who had been 
guilty of no laches. 


MATA DAYAL LAL v. LALJI 


SAHAI 878 
M Sertion 116— 
Beneficial title, when not affected. 
See Will A ee e 713 





— Sections 145 
ama 155—Statement made by 
witness under section 164 of 
Criminal Procedure Code—Admis- 
| ssbslity of. 


See Criminal Procedure Code 
(Act Vof 1898 as amended in 
1923), section 164 .. 994 


Family Mrs dg oett ooa! 
requisites of— When hnding om 
the portuss—Bona fide adrspute or 
claim, meaning of the expeession. % 

Where parties are sine juris 
and understand their own interest, 
where each party is prepared to 
press his claim and where these 
parties, in order to avoid a litt-' 
gation, come to an arrangement, 
that arrangement must hold good 
and be binding on the parties. 


The only:requisite required to 
make valid a family arrangement 
is that it should be a transaction 
between members of the same 
family which 1s for the benefit of 
the family generally as, for 
,examjfe, one which tends to the 
preservation of the family pro- 
perty, to the peace or security of 
the family and the avoiding of 
family disputes and litigation, or 
to the securing of the honour of e 
the family. 

Tho expression ‘‘bena Ade dis- 
pute" means nothing more than 
that each party must intend to 
press his claim to the property by 
litigation or otherwise. : 


H GOPAL y. BEHARI LAL.. 978 
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Foreign Judgment. PAGE Guardian and Wards Act PAGE 

See Civil Procedure Code, (VIII of 1890) —( canta.) 

SecHons 13 and t4— .. .. 8837 | rightover his child unless there 

Forest Act (VII of 1878), sec- j are overwhelming circamstances 
tron 31 (g)—Rules framed under to the contrary. 

—' Breaking’ and clearing’ the ABDUL AZIZ KHAN v. NANHE 
ground, distiactien belween— Clear- KHan~ .. ZEE .. 248 
ing’ mot an offence. Section 25— 

Where '' breaking"! of ground Expressions “guardian” and "cur 
only is forbidden by a Notification tedy”, imierbretation of. 
issued under the Forest Act, no 
offence ls committed when there pee Mohammedan T doc 585 
has been only : clearing '’. Sule by jan, vu ldity df Crh- 

UMED SINGH v. EMPEROR TAB | @stional sanction by Cenrt—Com- 

General Clauses Act (X of 1897) diem precedent and condition sub 
—" Immovable property ". ' seqguent— Distinction between. 

See N.-W. P. Tenancy Act i A District Judge, while grante 
of 1901), Sec. 193, Subsection (4) t99 | ing permission to a certified guar- 

General Rules (Civil), Rule 26, dian of a minor to tramsfer the 
Chapter s1— Taxatiom of costs in minor's property, can impose con- 
contested application for prebate— ditions on the guardian, but a 

distinction muat be drawn between 
High Court Rules, Chapter 16, a condition precedent and a con- 
rule 2— Ineshlcabilty of —Expres dition subsequent imposed on the 
sion “ suit”, meaning of. guerdian. The only duty cast 

Where after granting probate to upon the transferee by law ls that 
the applicant the costs were he must satisfy himself that the 
taxed on the scale fixed for order sanctioning the transferhas 
orginal suits and an objection been strictly complied with by the 
raised by the caveator to the guardian upto he time of -the 
amount taxed was dismissed by execution of the deed of transfer 
the District Judge who relied upon and that no conditions precedent 
Chapter 16, rule 2 of the High imposed by the order have been 
Court Rules ;* keld, that the als violated. If by the order sanc- 
applicable to this case was.rule 26 tioning the transfer, the guardian 
of Chapter 21 of General Rules and not the transferee is directed 
(Civil) for civil courts and not to do certain acts after the exe- 
rule 22, and that the taxation of cation of the deed of transfer, 
the costs was not correct. the falure of the guardian to 

The suits and applications comply with that direction cannot 
spoken of In Chapter 16, rule 2 affect the validity of the transfer. 
of the High Court Rules refer to SUBHAN ALI v. CHITTU 725 
sults and applications which are — Section 30— 
tried on the original side by the Provisions of—Morigage— Validity 
High Court itself and not to suits of—When open to attack—Civil 
tried by subordinate courts. Procedure Code, Order 41, rule 23— 

A contested application for pro- Object of —High Court's jurisdiction 
bate is not to be included in the wnder—Preoperiy subject te varieys 
expression “in a suit", s incumbrances—Purchaser under- 

BOHRA KANHAIYA LAL v. taking to discharge all out of salf u 


GENDO an = 
Qift — Repirtratiom— Registration 

rqjates back to date of execution. 
See Transfer of Property Act, 

sections Is and 133 .. wis 


Guardian and Wards Act 
(VIII of 1890)—Cwstedy of miner 
rom——Father' s right te. 


A father is not only the natural 
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consideratum Presumpiton— When 
prior mortgages canne be used as 
a shield greinst claims of pussne 
tacumbrancer. 
Where a subsequent $urchaser 
claims priority over a palsne mort- 
ee by reason of his having 
arged a prior mortgage, the 
question is whether or not it was 
his Intention, while discharging 


the prior mortgage, to keep that, 


guardian of but has an inallenablezes9* | mortgage glive as against the 
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Guardian and Wards Act 
(VIII of 1890) —( conta. ) 
puisne mortgage and, tn the ab- 
sence of evidence to the contrary, 
it is presumed that a man acts 
&ccording to his interests. - 


But when a purchaser of a pro- 
erty, subject to various incum- 
rances, undertakes to discharge 
al] those incumbrances. out of 
the sale consideration, the pre- 
sumption is that he intended to 
discharge and extinguish al! the 
Incumbrances over the property 
purchased by him and not to keep 
the prior mortgages alive to be 
set up as & shield against the 
claims of the puisne incumbrancer. 


€. 

A certificated guardia mort- 
gaged property belonging to her 
and her minor son, without the 
District Judge’s permission. Sub- 
sequently she sold, with the 
District Judge’s sanction, a por- 
tlon of the said property to the 
appellants and, out of the sale 
consideration, left with vendees 
the amounts due on a prior mort- 
gage and of the mortgage in suit 
for payment to the respective 
mortgagees. Appellants discharged 
the prior mortgage Wut did not 
pay the amount due to the plaint- 
iff-respondent. Hence the pre- 
sent suit for recovery of the mort- 
gage debt by sale of portion of 


the property mortgaged. 


Held: (1) that the appellants 
cannot claim priority 'as against 
the respondent; 


(2) that, under section -30 of 
the Guardian and Wards Act, it 
was open to the appellant to attack 
the validity of the mortgage ín 
suit on condition of making res- 
titution to the extent to which 
the minor benefited by the mort- 


gage money. 


(3) that the guardian’s share 
In ho property mortgaged was 
Hable to answer the plaintiff's 
claim, 


“ The object of Order 41, fale 
33 ls manifeajly to enable the 
court to do complete justice 
between the parties to the appeal 
—where, for example, it is es- 
sential in- order to t toan 
appellant that some relief should 
at the same time be granted to 
the respondent also, although he 

e 
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Guardian and Wards Act 
(VIII of 1890)—(1 cencia.) 





PAGE 


has not filed an appeal or pre- - 


ferred an objection’’, 


MAKSUD ALI KHAN » SHEIKH 
ABDULLAH KHAN .. os 


High Court Rules, Chapter 16, 
ruie a—Inapplushtiity 
Bression "Suit," meaning of. 


See General Rules (Civil), R. 
36, Chapter a1 ? te T 


Hindu Law—A deptien— Dispor- 
tions by adepirve parents amiecedamt 
te adoption—Consent of natural 
father—How far binding on adopted 
son, 


When a disposition is made 
tetra viver by one who has full 
power over property under which a 
portion of that property is carried 
away, itis clear that no rights of 
ason whois subsequently adopt- 


ed can affect that portion which ls- 


disposed of. The same is, true 
when the disposition is by will and 
the adoption is subsequently made 
by a widow who has been given 
power to ddopt. For the will 
speaks as at the death of the 
testator, and, the property is 
carried away before the adoption 
takes place. It is also obvious 
that the consent or noifconsent 
of the natural father cannot in 
such cases affect the question. 
But itis quite different when the 
adoption is antecedent to the date 
at which the disposition is meant 
to take effect. The hts which 
flow from adoption are Immediate, 
and the disposition, 1f given effect 
to, is inconsistent with those 
rights and cannot of itself wv; 
propria affect them. Custom has 
however sanctioned such disposi- 
tions in so fer as they regulate 
the right of the widow as against 
the adepted son, and mere poat- 
ponement of his interest to the 
widow's interest, even though It 
should be one extending to a life- 
interest in the whole property, te 
not Incompatible with his position 
as ason. But as soon as such 
dispositions or arrangements go 
beyond that, s.s., either give the 
widow property absolutely or give 
the property to strangers, such 
arrangements, whether consented 
to by the natural father or not, 
Ai, opposed to Hindu Law and 
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Hindu Law—/ contd.) 


cannot be enforced on the adopted 
aon. 

KRISHNAMURTHI AYYAR v. 
KRISHNAMURTHI AYYAR 


A dobiion of son after 


. ! ]aneo ceremony— When adoption in- 


N 


valid, 


An adoption of a ,Hjndu male 
child after the jameo ceremony 
(apanayana) is Invalid, 


The Dattaka Mimamsa has been 
recognized by the Privy Council 
as having acquired by long accept- 
ance an independent authority. 


GOPI NATH y. KISHNI 


——— ———4Aegquasiisom af title 
by Hindu female by adverse pesses- 
J10n— Sale, when cannot be im pugn- 
ed. 


Where, in plaintiff's salt im- 
pugning a sale-deed executed by 
his grandmother V along with 
his elder brother S on behalf of 
himself and of the plaintiff who 
was a minor gt the time, it was 
found that S7 was the uncle of 
As husband SA, that SÆ prede- 
ceased S7, that when $7 died 
N hed no title to the property 
left by him and that at the date 
of execution of the sale-deed JV 
had acquired absolute title ín 
the property sold by twelve years 
adverse possession, Aelg, that as V 
was not entitled under any view 
to a Hindu widows possession 
at the time when she obtained 
entry, she had acquired an abso- 
lute title by adverse possession 
not only against the reversioners 
of $7"s estate but as against 
any reversioner to her husband 
SK's estate. 


RIKHDEO TEWARI v. SUKH- 
DEO TEWARI $5 y 


—————— Adoption by wid ew 
under authority of will left by kms- 
band-—JDisporiton of the will creat- 
img ltfessiats in widow—Hinding 
en adopted som— Deed. of adoption 
by widow— When does noi create a 
éwrrender. 


In cases of adoption after the 
death of the adoptive father by 
his widow under his authority, 
every lawful disposition of his 
property made by him, even by a 
will, would be binding on the 
adopted son and the rights accru- 
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Hindu Law—(conzd.) 


are only in that part of the ostate 
which remains undisposed of at 
the moment of the adoption. 


Where a Hindu widow aged 17 
years, while adopting a boy 
under authority given to her by 
will left by her deceased husband, 
which provided that ''she should 
be abaolute owner of his entire 
estate, the adopted boy having 
no ht of interference during 
her lifetime," executing a deed 
gf adoption which stated that the 
adopted boy ''shall be heir to the 
estate left by my husbend and 
Áeid, that the adopted 
boy was the validly adopted son 
of the deceased ebut had no right 
to obtain possession of the estate 
of the deceased during the widow's 
lifetime. There was no justifica- 
tion for the inference that the 
widow intended to make any 
surrender by executing the deed 
of adoption. 

DURGIv. KANHAIYA LAL 

———— —— A luenaisen — Father 
— Join famil y— Legal necessity jus- 
ldfyimg alienatiom—Small portion 
ef consideration ae accounted for 
—Sale fos. ` 

Where it is established that 
the sale d^ by a Hindu 
widow or a ndu father or 
Manager of a joint Hindu family 
was one justified for legal neces- 
sity, the fact that the vendeo or 
the mortgagee is unable to prove 
thet small portion of the consi- 
deration was applied for purposes 
of legal necessity, is no ground 


-for setting aside the alienation, 


nor can the vendee or the mort- 
gagee be held liable to pay to` 
those challenging the alienation 
that portion of the consideration 
for which legal necessity is not 
positively established. 

SRI KRISHN Das v. NaThu 

-A 

E E ERT 
sen—Pious liabilsty to pay of. 

A great-grandson is under the 
Hindu Law under plons TE - 
tions to pry the defts f Es 
geat. grendfather and the ability 
or such payment is nor limited 


to the son and the grandson’ 
nly. 
MASIT-ULLAH v. DAMODAR 
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Deed of gift in foe 
vour ef widews — Jxterpretation— 
When only limited interest comferr- 
ed—Reversionsr’s' cioim- Burden 
of proof, when discharged—Adverse 
possession, when - made owi— 
Stridhan Acirs—Revertor. 


It is incumbent on a plaintiff 
seeking to succeed to property as 
a reversioner, to establish afr- 
matively the particular relatiqn- 
ship which he puts forward as well 
as to satisfy the court that to the 
best of his knowledge there are 
no nearer heirs. He cannot be 
expécted to do anything more 
and it is for those who clalm that 
their kinship is neares than that 
of the plaintiff to prove that 
relationship. e 


One SZ, the original owner of 
the property in dispute, execut- 
ed 2 deed of gift which recited 
"that he had made a gift of the 
property with ali its inherent and 
adventitious rights to his two 
wives in certain proportions and 
that the donees had been put 
into possession but’ they shall 
have no right to alienate the pro- 
perty". This deed was not given 
effect to after’ SA's death, but 
by a fresh deed, the two widows 
divided the property between 
themselves. Later on the elder 
widow made a gift of her share 
to har daughter's son WS and, on 
the younger widow's death, her 
share descended to her daughter 
P. Subsequently by a parti- 
tion arranged between VS and 
P, two mahals were constituted 
in their names respectively. After 
the deaths of P and -the elder 
widow, the daughter's dsons 
and great-grandsons of SA through 
his elder wife sued 7 (P's 
daughter) on the ground that the 
‘property devolved on them as 
the negrest baxdhus of SR. The 
suit was decreed by the Subordin- 
ate®Judge, and / having died 
during the pendency of her appeal, 
her sons, who along survived her, 


were allowed to continue fhe. 


appeal. Held 


(1) that the plaintiffs being 
bandhus of SR were entitled to 
succeed to. any property which 
was .SK's estate in the absence of 
2gnate relations; 


(2) that the plaintiffs had dis- 
. 
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Charged the burden of proof by 
relying on the evidence of a 
defendant's witness who admitted 
that there was no one alive in the 
family of SR; 


(3) that the will by SR conferr- 
ed only a límited interest on 
the two widows; and ` 


(4) that even if the younger 
widow took an absolute interest, 
the property became her sirzdhan 
and would descend first to P 
for her life and afterwards to / 
for her life and as J had fo 
daughter, there was a revertor to 
the heirs of the younger widow, 
vs., her husband and his heirs. 

JAVITRI v. GENDAN SINGH ,. 

—__———— I mpartible estate— 
Alsenab’s by will, s 
` Inthe absence of a family or 
local custom restricting aliena- 
tion an impartible Raj is alienable 
by will. 

SRI PROTAP. CHANDRA DEO 
DHABAL DEB v. RAJA JAGADISH 
CHANDRA DEO DHABAL DEB .. 
— Jain widow— Custom 
empowering her to deal with pro 
perty at ker will—Stridhan. 

Where a custom ia proved as 
affecti persons otherwfse sub 
ject to the Mitakshara school and 
that custom is said to confer 


' on the widow (Jain) a right to 


deal with property at. her will, the 
property is her szrdáaw and will 
devolve as her siridAan. 


The Mistakshara school does 
not make any distinction between 
the word ‘‘stridhan’’? and the 
expression ‘property that the 
widow can deal with at pleasure’. 


HUKUM CHAND vw. SITAL 
PRASAD 


— eoun famil y— A scar- 
tainmeni of shares of members of— 
Not coucIustve evidence of separation 
—Continued janiness of fasetly— 
Burden of proof on jersem assert- 
sug—A proved fact, effect of. 


A mere ascertainment of shares 
of the members of a jolnt family 
is thot conclusive evidence of 
separation, bat the burden of 
proving that notwithstanding the 
ascertainment of shares of the 
various members of the family, 
thesfagily continued to be a Joint 
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fafnily lies on the person making 
the assertion. 


BETI v. SIKHDAR SINGH 

— oint family—Con- 
tract by fatker— Defence of impro 
wridence open to purchasers. 


See Contract of sale 


J art famsiy— Elder 
brother recorded as propristor in. 
revenue papers—Jeint residence of 
younger brothers— Receipt of main- 
tenance—No exclusion from enjoy- 
ment—Limstation Act, Art. 127— 
Suet ned tume-barred—Nature and 
effect of orders pasted in mutation 
proceedings. 


On the death of a Hindu father 
leaving three sons, the eldest son 
applied for and obtained mutation 
in the revenue papers by order of 
the revenue court, on the ground 
that the ostate was an impartible 
one and he was solely entitled to 
its possession. The other two 
sons were, at that time, minors, 
but ıt was proved tthat they con- 
tinued to live jointly with their 
eldest brother up to the year 1911. 
Thereafter they resided separately 
but received considerable sums 
of money for their expenses from 
thelr elder brother. On a suit 
for partitiongby the younger bro- 
.thers, it was pleaded by the de- 
fendant elder brother, that the 
sult was time-barred under Art, 
127 of the Limitation Act. Held, 
that the suit was not time-barred 
and the younger brothers had 
never been 
joint family property. Proceed- 
Ings for the mutation of names 
ere not judicial proceedings in 
which the title to and proprietary 
rights in immovable property can 
be determined. They are much 
more in the nature of fiscal in- 
quiríes instituted in the ioter 
of the State for the purpose of 
ascertaining which of the several 
claimants for the occupation of 
certain denominations of immov- 
able property may be put into 
"occupation of it with the greater 
confidence that the revenue for 
it will be paid. The mere entry 
of the name of the defendanf in 
the revenue papers could not bs 
evidence that he was in posses- 
sion as sole legal owner In 2 pro- 
prietary sense to the exclusion af 
all claims of the other membene- 
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of the family as co-owners or' for 
maintenance or otherwise. 


NIRMAN SINGH v. LAL RUD- 
RA PARTAB NARAIN SINGH 


——— ——— — Jant family— Fa- 
thers agreement to sell joni pre 
perty—Sutt by purchaser for speci- 


Kc performance, ya the alternative, 7 


damages—Faiker!'r  death—Claim 
for speciKc performance abandoned 
— Sons not liabi for damages. 


` The plaintiffs alleged that the 
efendant No. 1 as thehead and 
Karta of a joint Hindu family 
consisting of his sons, grandsons 
and nephews entered into an 
agreement with ehe plaintiffs to 
sell Immovable property belong- 
ing to the Joint family agd receiv- 
ed a certain sum as earnest money. 
Property not having been soid 
the plaintiff instituted a suit for 
specific performance of the agree- 
ment agsinst all the members of 
the joint family with an alterne- 
tive claim for damages, damages 
being assessed at the earnest 
money paid with interests there- 
on. Pending the litigation the 
defendant No. r died and the 
plaintiffs abandoned their claim 
for specific performance. Held, 
thaton the suit as framed no 
decree for damages could be pass- 
ed in favour of the plaintiffs and 
the suit must be dismissed tx 
tote, and the doctrine of the 
plous obligation of the sons to 

y their father’s debts could not 
De invoked. 


RAMSARAN MANDAR r. MAHA- 
BIR SAHU oe oe 

———————Joigt family pro 
perty—Dedt incurred by father— 
Son's indiordual preperty not labe 
to attachment during partition, 


See Trensfer of Property Act, 
section 53, provisions of, inapgll- 
cability of HE 


— — —— Joint family — Sai 
of joint family groperiy— Part of 
sale consideration applied for family 

necessit?— Whether and wher sale 

valid. 


A sale of joint property will not 

be set aside merely because a 
part of the sale parana is not 
pyoved to have been applied to 
purposes of necessity. The real 
qneston is whether the sale itself 

| was juetifjed by necessity. If the 
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purchaser has acted honestly, If 
the existence of a family necessity 
for sale is made out, and the 
price Is not unreasonably low, 
the purchaser is not bound to ac- 
count for the application of the 
price. Where property was sold 
for'Rs. 4,000 and it was proved 
that Rs. 3,500 were required and 
applied for a family necessity; 
Aeld, the sale was valid and must 
stand. 

GAURI SHANKAR v. JIWAN 
SINGH oe ne . 


— —— Jer Family trade 
or business—Powsrs of Manager to 
borrow mons% for—Liahisty of 
miners. 


Where members -of a joint 
Hindu family, some of whom are 
minors, succeed to a business 
carried on with joint family fonds 
for the benefit of the joint family, 
the properties of the joint family, 
both movable end immovable, in- 
cluding the shares of minor mem- 
bers of the family, aré liable for 
debts incurred in carrying on the 
business, and it is within the 
power of the managing member 
in s proper caso to mortgage or 
soll immovable as well as the 
movable property to raise money 
not only for the payment of debts 
but also for the purpose of carry- 
ing on the business. Where a 
joint family business has resulted 
n a loss, it is for the Manager 
to decide whether it wonld be 
better to raise more money to put 
into the business, or to close it 
down, and a fender or purchaser 
is not bound to inquire into or 
prove the reasonableness or 
soundness of the Manager's deci- 
sion and action. E 

*. 


e 
Where property was .sold by 
the Manager of a joint Hindu 
family for Rs. 43,500 to satisfy 
.pre-existing debts to the amount 
of Rs. 38,000, Wed, that the sale 
should be supported even though 
the purchaser failed to prove how 
the balance of the sale-consider- 
ation had been applied. 


NIAMAT RAI v. DIN DAYAL .. 
es 
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— an  preperty— 
Partition by will executed. by head 
of—Censent of members necessary— 
Limitation Act, sec, 137—Existence 
of jmni family amd exclusion of 
coparcener—Necessary conditions 
for application of—Exclurme per 
session of one co-sharer coupled with 
now payment of profits—When dees 


Ho amount teadverse possession. 


Even the head of a joint Hindr 


family has no right to make a, 


partition by will of joint property 
among the various members of the 
family except with their consent. 


Article 127 of the Limitation 
Act presupposes the existence of 
a joint family and the exclusion 
of aco-parcener from his joint 
family property. 

The exclusive possession of one 
co-sharer even though coupled 
with the non-payment of profits, 
cannot amount to a clear adverse 
possession unless there has been 
an ouster of the other co parcen- 


ers to their knowledge and 
openly. 
HARKESH SINGH v. HARDEVT 


—— — — Mitakshare as wedi- 
fed by the Mayw&ha—4Adobtion of 
orphan or married person having 
thildren— Validity of— TWrritorial 
custom sanctioning much adoption 
—JDomice, change in—Efect of, 
en personal lam —Presumptren. 


Under the Mitskshora an or- 
phan cannot be validly adopted. 


Where in support of the adop- 
tlon of an orphan who was a 
married man having children, a 
territorial custom not confined to 
that particular family sanctionin 
such adoption was pleaded an 
It was found that such custom 
referred only to succession to a 
particujar class of Jagir property 
and that it was not plicable 
to people generally within that 
territory, Aed, that upon the 
evidence adduced the custom was 
not established and did not make 
the adoption valid with regard 
to other properties, the devolution 
of erhich depended upon the peor- 
sonel law of the family. In the 
case of a person migrating from 
one country to another, there 
is a presumption that he carries 


599 with him his personal law and 
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unless there is something to in writing, even if it be an 


show that he had adopted the 
law of his new domicile he must 
be deemed to be still governed 
by the old law. 


SUKHBIR SINGH v. MANGXI- 
SAR RAO .. d. s 


— Partition between 
sons— Mother's share—Nature 
estate— Mortgage by sens of mother’s 
share during pendency of partition 

eceeqingr— When net binding on 
the mother. 


Whore during the pendency of 
partition próceedings between the 
sóns of the pleintiff (a Hindu 
widow), the defendant obtained 
a mortgage from the sons of 
certain property and eventually 
by an order of the revenue court, 
the partition was completed and 
the widow got as her share the 
property mortgaged, Asid, that 


the order of the revenue court 


operated as a decree of a civil 
court and was binding on a trans- 
foroo pendente iste. 


Heid, further, that the estate 
taken by the widow was not a 
limited estate with a vested re- 
mainder in the sons but a Hinda 
widow's estate which would go 
to the line of her husband on her 
death and therefore a decree 
passed on foot of the mortgage 
was not binding on her. 


A mother at the time of the 
partition has no share as a co- 
parcener. She ie only entitled 
to maintenance and i£ & share is 
given to her on partition, it is 
prs to her by way of provision 
or her maintenance, and when 
the necessity for maintenance 
ceases, the property will revert 
to the estate from which it was 
taken. 


MUNNI LAL v. PHOLA e 


Rei gions endow 
ment— Dedication to charity of joint 
family property—Karta of joint 
family, powers of—Incompetent te 
Aidicate by vasll—Expenses of 
charity met out of particular pre 
perty—No proof of dedication. 

A dedication of a portion of 
the family property for the pur- 
pose of a religious charity may, 
according to du law, be valid- 
ly made without any instrament 
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appropriation of some landed pro- 
perty, and the act of the Karta 
ofthe family would be valld if 
assented to lp any way, however 
informally, by the other member 
of the family. Such an appro- 
priation may even (if the pro- 
perty allotted be small as com- 
pared with the total means of 
the family) be made by the Xerts 
without consent. But the appro- 
priation or alienation must be 
nf&de by the manager by an act 
tater vives and must not be an 
alienation de future by will. 


Whrere the expenses of a charity 
were wholly met wut of the in- 
come of a particular property, 
Aeid, this was no proof that the 
property had been dedicated for 
charitable purposes. ` 


* TADI BULLI GANGI REDDI vr. 
TADI BULLI TAMMI REDDI  .. 


- Religios indom- 
ment—Muth, shebalt a—4Afeney 
borrowed for building house for use 
af pilgrims—Legul mecessity— Bind- 
ing om Muth—Mortgeged pre 
perties liable, 

The defendant, who was a 
Shebeit of an :de€ borrowed 
money at heavy rates of interest 
for the purpose of partly defray- 
ing the expenses of worship of 
Thakurjí and partly for the pur- 
pose of bullding more commo- 
dious houses for accommodating 
wealthy pligrims to the Mudd. 
Subsequently he borrowed from 
the plaintiff under a simple mort- 
gage a large sum of money at a 
reduced rate of interest in order 
to pay off the earlier loans. On 
a suitto enforce the mortgage by 
sale of the hypothecated proper- 
ties, the defendant, who was sued 
in a representativo capacity and 
filed a written statement raising 


all possible defences, did not give, 


evidence, nor did he produce his 
account-books to show, why the 
money had in fact been borrowed. 
The éowrts in India held that 
it was not established that there 
was any legal necessity for build- 


-| ing. the new houses and they 


passed a simple money decree 
t the defendant, but dis- 

sod the suit for.the sale of 
the mortgaged property. On ap- 
peal to the Privy Council, keld, 
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that having regard to th» absence 
of the defendant from the witness- 
box and of the suppression of 
all evidences by him, and the 
further fact that the new houses 
were being used for the purpose 
of Muih and also of -he fact, 
that the money had been actually 
borrowed at reduced interest for 
the purpose of paying off the 
earlier loans, the mortgage was 
avalid one and the mortgagee 
was entitled to a decree for receipt 
of his mortgage monsy from 
the rents and profits of fhe mort- 
gaged property by the appoint- 
ment of a Recelver after payment 
of & maintenance Allowance to 
the defendant. 


NILADRI SAHU y. MAHANTAN 
MAHANT CHATURBHUJ DAS .. 


Religios endow- 


* meni— Superior of a Muth—Moncy 


borrowed for mecessary expenses — 
Loam binding om the successeram 
oftce— Metkod of realisation. 

The superior of a Mwfh borrow- 
ed money for defraying the ex- 
penses of the worship of-a 
temple, of feeding Brakmans and 
of reconstructing a dimng hall 
attached to the temple. All these 
expenses were incurred tn accord- 
ance with ancient anigo: Held, 
that the loans were nding on 
the Murik, and the successor o: 
the borrower was bound to pay 
them. In default a Receiver was 
to be appointed to collect the 
rents and profits of Murk pro- 
perty, and the proceeds from 
offerings, and after payment of 
all expenses connected with the 
Auth and the performance of the 
ceremonies and festivals and a 
reasonable provision for the main- 
tenance of the superior of the 
AxH, to apply the bakance in 
discharge of the plaintiff'a debt. 


VIBHUDAPRIYA THIRTHA 
S Wa MIAR v. LAKSHMINDRA 
THIRTHA SWAMIAR .. af 


Right of suit 
remote reversioners during.l1fe-fPm 
of mearer reversioners 

Where the “plaintiffs sue as 
next reversioners, it is improper 
to read into the plant an allega: 
tion thet they are bringng the 
sultas distant. reversionsrs, be- 
cause the nearer reversioners 
have either precluded themselves 

. 
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from bringing the suit or have 
refused to‘do so. 


"If the nearest reversionary 
heir refuses, without sufficient 
cause, to institute ora 
or 1f he has precluded himself by 
his own act or- conduct from 
suing, or has colluded with the 
widow, or concurred in the act 
alleged to be wrongful, the next 
presumable reversioner would be 
entitled to sue. In such a case, 
upon a plaint stating the circunt- 
stances under which the more 
distant reversionary heir «claims 
to sue, the Court must exercise a 
Judicial discretion in determin- 
ing whether the remote rever- 
sioner is entitled to sue, and 
would probably require the nearer 
reversioner to be made a party to 
the suit.” 


SITA SARAN s. JAGAT , .. 
Sen's hability for 


debis contracted by father—Antece- 
dent debi—Immoralsty or absence 


of necessity—Defence—Burden of, 


proof. 

Once a mortgagee has establish- 
ed that the loan advanced by him 
to the mortgagor was for payment 
of antecedent debts, it ise no 
longer incumbent upon bhim to 
prove that these antecedent debts 
wore in themselves for necessity. 
In order to get rid of his liability, 
the burden then lies on the son to 
establish that those antecedent 
debts were tainted with immorali- 
ty or illegality. 

Mere proof of tho general im- 
moral habits of a mortgagor at 
the time the debts were advanced 


is insufficient to justify the court ~ 


in presuming that the debts wore 
so tainted. The connection be- 
tween the immorality and the debt 
must proved before the debt 
can be Vitiated. 


TULSHI RAM v. 
PRASAD .. 


BISHNATH 


Surrender by widow 

im faeowr of next reverstener— 

Efect of om aliematiens previously 

mage—Reversioner’s right to chal- 
lenge i 

The right to challenge improper 

allenations vests in the next revor- 


sioner at the date of surrender 
in hisdarour, but by reason of 
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the fact that the accrual of that 
nght prematurely is due to the 
action of the widow, be is deban- 
ed, antil the death of the widow, 
from challenging transfers made 
by her which but for the suiren- 
der would have been good for her 
life 


The whole doctrine of surren- 
der has no basis in Hindu Syrtis 
but is the creation of judicial 
decision. 


LACHHMI CHAND v. LACHHO. 


Widew—Sale by— 
Major portion of consideration re- 
guired for legal necessity— Wan 
sale should be confirmed 


A Hindu widow sold some pro- 
perty for Rs. 575. On a suit by 
the reverstone: to set aside the 
sale it was found that Rs. 504/8 
was required for legal necessity, 
and that the widow was in strait- 
ened circumstances and might 
have required some money for 
her maintenance, Ae/d, that the 
sale should be upheld. 


BHAGWANT BHARTI v. RAJ- 
PAT KURMI z - 


Widows estate— 
Transfer in faveur of next rever 
sioner followed by sale-deed by the 
Jatter— Transaction amounting to 
sale by tadow—Censent of next re- 
versioner, effect of—Legal necessity 
—Presumption—Burden of proof 


The consent of a reversioner to 
an alienation by a Hindu widow 
is no conclusive proof of the 
existence of lbgal necessity. It 
raises a presumption of the exist- 
ence of such necessity. 


A Hindu widow executed a deed 
of transfer of a portion of her pro- 
perty in favour of AS (the next 
immediate reversioner) purport- 
ing to surrender all her intere 
ın the property in dispute 
and the latter executed a sale- 
deed in favour of the appellant, 
both the deeds having been re- 
gestered on the same day. AS 
predeceased the widow. On the 
death of the latter, the respond- 
ents, claiming to be the next 
reveisioners, sued for recovery of 
possession of the said property 
Held, that the two deeds evidenc- 
ed one transaction of sale by the 
widow and that the appellants 
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even though he did not prove 
the actual existence of any legal 
necessity or any bona Ade inquiry 
as ‘to the necessity by him, or 
even an honest belief on his pat 
that such necessity existed, had 
nevertheless discharged that bui- 
den, in the first instance, by 
proving consent of FAS and that 
the transaction would be binding 
on the reversioners until they led 
cogent evidence to the contrary 
t as they had led no such evi- 
ence, the presumption raised by 
the consent of AS had not been 
rebutted-and therefore, respond- 
enis! suit must fail. 


HAJI MOHAMMAD SAID KHAN 


v. KUNWAR DARSHAN SINGH . 744 


Hindu Widows  Re-marriage 
Act (XV of 1856), section 2— Wr- 
dows rights in deceased. Ansband's 
property—WNo forfeiture in case of 
remarriage—Widow permitted to 
remarry before 1856. 


A Hindu widow, who is per- 
mitted to re marry, prior to 1856, 
does not forfeit all her rights and 
interest in her deceased husband's 
property as provided by section 2 
of the Hindu Widows Re-marnage 
Act (XV of 1856). 


MANGAT v BHARTO -. IBI 


Income-Tax Act (XI of 1922), 
sections 3 aud 26—Provisstens of— 
Joint Hindu family converted into 
registered firm— Effect of conver- 
sion on assessment—Rate of, deter- 
mination of. 


The conversion of a joint Hindu 
family business into a registered 
firm does not ın any way effect 
the piofits made by the firm 
before the conversion or the legal 
liability to 1ncome-tax which al- 
ready existed before the conver- 
sion. The liability to assessment 
is not conclusive as to the charge-, 
ability in respect to the period for e 
which such assessment is made. 


The rate to be assessed upon 
the incorfle, profits and gains of 
the accounting perlod js to be 
determined by the fact aå to who 
was in fact carrying on the busi- 
ness and making such income, 
profits and gains during the ac- 
cofnting period. 


When any charge occurs in the 
constitution of a firm, the assess- 
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ment shall be made on the firm 
a5 constituted at the time of mak- 
ing the assessment. EIS 


NEHAL CHAND, KISHORI LAL | 


OF CAWNPORE—IN THE MAT- 
TER OF . m .. 
Section ¢— 
Profits from working siens guarries 
—Na exempted from liability to 
pay incometax—Average Income 
from the quarries already taken 








tute account while assessing revenue - 


in respect of land containing guar- 
ries. 

An owner of stone quarries is 
not exempted from Jiability to 
pay income tax in respett of the 
profits made,from working the 
quarry, although he has been pay- 
ing revenue, in respect of the 
land containing the quanies as- 
sessed on the basis of rental value 
and after taking into account the 
average profits from the working 
of the quarries. 

SHIB LAL, GANGA RAM—IN 
THE MATTER OF v PM 

- — Sections óg 
(3), 66— Principal plaae of business 
—Dispnie between assesses and 
tncometax autherittes—A ssessmeni, 
when amounting to tllegality— 
Hitgh Court, interference 3y— 
Assesstees right te have a case 
stated under section 66. 


Ordinarily the principal place 
of business of a firm or company 
is the place at which the persons 
directing the company or firm do 








thelr business. 


The appellant firm, which was 
an unregistered partnership and 
consisted of three existing 
firms of Calcutta, Lahore and 


` 


816 


Cawnpore respectively, was started f 


and largely - financed by the 
Calcutea , for a special venture 
dealing with castor-seeds, undera 
comract entered at Calcutta with 
the E. I. Ry., and it was found 
that payments for seeds supplied 
to the order of E. I. Ry, were 
made to Calcutta, that a banking 
account was &ept there, that 
correspondence with the E. I. Ry. 
was conducted from there and 
that reports of work at the local 
centres were also submitted to 
Calcutta while the Cawnpore firm 
carried on extensive operations 
e 
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as purchases of goods which were 
to become the property of the 
whole partnership. At the close 
of a year the paitnership was 
dissolved and although a dispute 
had arisen between the appellant 
and the income-tax authorities 
as to the principal place of 
business within the meaning of 
section 64 (3).of the Act, the 
Income-tax Officer assessed the 
profits of the whole business in. 
Cawnpoie under section 23 (4). 


Held: (1) that the only proper 
inference which any court of law 
could draw from the facts was 
that the principal place of basi- 
ness was In Calcutta; 


(2) that even if it was found 
that the principal place of busi- 
ness was at Cawnpore, the In- 
come-tax Officer acted against the 
Act in assessing the firm by way 
of summary assessment without 
first obtaining a decision as to 
the place of assessment from 
superior income-tax authorities 
under section 64 (3) of the Act, 
and it was the duty of the In- 
come-tax Qfficer to apply for such 


& decision, even thongh not 
requested to do so by the 
83865566; ` 


(3) that if the business had 
been carried on wholly in Cawn- 
pore, the fact that it no longer 
existed would not deprive the 
{ncome-tax authorities in Cawn- 
pore of jurisdiction to make the 
assessment ; 


(4) that the High Court has 
no power to overrule anything 
done by an Income-tax Officer or 
the Commissioner but inasmuch 
as the tncome-tax authorities, in 
this case, had totally failed to 
apply the provisions of section 64 
and hag illegally assumed autho- 
rity tO assess the appellant in 
Cawnpore, the existence of 
section 64 (3) could not be held 
to be a bar to the ilght of the 
appellant to have a case stated 
and to the jurisdiction of the 
High Court to answer those 
qugstions. 


In a statement of a case, the 
Commissioner of  Income-tax 
should confine the csse to find- 
ings of fact and to the expression 
of his, opinion upon the points 
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Ancome-Tax Act (XI of 1922) PAGE ; 


—( cencid.) 

raised and not burden the case 
with arguments which can be put 
forward when he appears before 

a Court. 
Dina NATH Hem RAJ—IN 
THE MATTER OV m "T 
Section 66 


(2)—Right of appeal to Privy 
Council, limitis of—Interpretatson 
of statutes—Provtsions conferring 
right of appeal—- Whether reiros- 





pecite 

Under section 66A of the In- 
come Tax Act, 1923 an appeal 
Hes to His Majesty in Council 
only in cases which the High 
Court certifies to be a fit one tor 
appeal to His Majesty in Council 
and in no others. 


An amending statate conferring 
a right of appeal can have no 
retrospective offect and deprive 
of thelr finality orders which, 
when the amending statute came 
into force, were final. Provisions 
ofa statute deeling with mere 
matters of procedure may have 
retrospective effect, but provi- 
sions which touch a right in 
existence at the passing of the 
statute are not to be applied 
retrospectively in the absence 
of express e»nactment or necessary 
intendment. 

THE DELHI CLOTH AND 
GENERAL MILLS COMPANY, 
LIMITED v. THE INCOME-TAX 
COMMISSIONER, DELHI sd 

Instigation— W/kat amounts to, 

See Penal Code, section 330 
read with section 114 si 

Intereat-—Comiractwal rate. 

Seo Civil Procedure Code, 
Order XXXIV, rule 4 

Interpretation of statutes— 
Efect of amending Act— Proceed- 
ings taken under Act—WAtther 
affected by subsequent amend ment, 

The effect of an amending Act 


is just as if the amendments had . 


been inserted In the original Act, 
and the Act must be so read from 
the date of the amending Act. 
Proceedings validly commenceg 
under an existing Act are not 
affected by any subsequent 
amendment of the Act. 


KESHORAM PODDAR v. NUNDO 
LAL MALLICK m ace 


215 


149 


956 


PAGE 


Jorisdiction—AFrituwh-Ja dian 
Courts—FKoreigners not excepted 
from—Cforl Procedure Code 
V of 1908)— Scope and applscabr- 
Aty of. 

The Code of Civil Procedure 
extends to the whole of British 
India and there is no limitation 
in it or in any other Act in force 
in India excepting forei 
from the jurisdictlon of British 
Indian Courts. 


Where plaintiff supplied goods 
to Ron assurances given by S, 
and & having defaulted in regard 
to payment, plaintiff brought a 
suit in the Court of Small Causes 
at Benares, against S as-surety 
and against AJ as prinicipal, and 
op S's refusal to subfhit to the 
court's jurisdiction on the ground 
thet he was a foreigner being a 


‘| resident of Ceylon and owning 


no property in India, plaintiff's 
sult was decreed ex parts as 


Act 


against S, de/d, that the Benares | 


Court had jurisdiction to pass 
the decree against S and it was 
unnecessary to consider whether 
S submitted to the court’s Jais- 
diction or nota 

V. E. SMITH v. THE INDIAN 
TEXTILE COMPANY. 
Cimi 
When cannot interfere with, sale 
procesdings. 


Bee Provincial Hisniveheg Act, 
section 60 





Defect ats 

Effect of. 

See Provincial Small -Cause 
Court Act, 1887, sectión 16 

estron of 
—Ofcisl Recerver, emquiry into 
conduct ef, by Insolvency Court, 
after termination of kis office. 

See Provincial Indoiency, Act, 
section 6, cl. (s) : 
- Glued ea 
Question of title—Enguiry by 
Crvil. Court. 

See Land Revenue Act, section 
III, provisions of œ- 


Court cam stay execution of irs own 
order—Appeal pending im Privy 
Council 

See Criminal Procedure oi: 
section seh (a) 


Court— 


Wahsther High’ 


197 


97 
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Land Acquisition Act, sectionis 
9 (1) and 25 (2)—Provisions of— 
Public notice-fallowed by a personal 
noie Time, question of, when 
does næ arıse—Award fixed by 
Collector— When District Judge 
precluded from increasing the 
amount of. 


Where a public notice under ` 


section 9 (2) of the Land Acqul- 
sition Act was issued more than 
six weeks prior to the date fixed 
for hearing of applications by 
Collector and another notice 
was personally served on the 
applicant eleven days befoie the 
said date, and on applicant's 
fallure to make any claim, the 
Collector made an fwaed, Aela, 
that as both the notices were 
valid, the Diftnct Judge was pre- 
cluded from increasing the amount 
of the award fixed by the Col-. 
lector under section 25 (2). 


BIRBAL v. THE COLLECTOR 
OF MORADABAD e e. 

Section 18 — 
Compulsory acgussttion— Com pen 
Salton, principles governing cssess- 
ment of 


Where land is acquised compul- 
sorily, under the Land Acquim- 
tion Act, the seller is entitled to 
the value to him of the property . 
in its actual condition at the 
tme of expropriation with all its 
existing advantages and with all 
its possibilities, excluding any 
advantage due to thecarrying out 
of the scheme for the purpose for 
which the property ıs compul- 
sorily acquired. 


MAKHAN DAS v THE SECRE- 
TARY OF STATE FOR INDIA IN 
COUNCIL .. a "m 


Section rá— 
Reference under, based on applica- 
trans not in compliance wilk (uw — 
Tuvaliday of —Jurisdiction 


A Collector, in making a refer- 
ence under section 18 of the Land 
Acquisition. Act (1 of 1894), 18 
only an agent of Government 
and is not entitled to walve the 
requirements ofthe law on behalf 
of Goveinment. 

Where on receipt of a notice of 
an awaid made by the Collector, 
under section ^12 of the Land 
Acquisition. Áct, the appellant 


144 


* 


137 


submitted an application which 
contained no request that the 
award be refemed for the deter- 
mination of the Distiict Judge but 
which stated that as the amount 
of compensation was low, the 
matter might be postponed until 
the decision of a declaratory sult 
contemplated by the appellant, 
and the Collector, treating this. 
application as one under sec 
tion 18 of the Act, refered the 
matter to the District Judge, eld, 
that the act of the Collector in 
acting on the application did not 
preclude the District Judge fiom 
holding that it was not in compli- 
ance with law. 


SUKHBIR SINGH v. THE SE- 
CRETARY OF STATE FOR INDIA 


———— ——— — Section 24, 
clause (3) —Proper. construction of 
—Land acgutred for opening new 
market — Injurious affection af 
owners market already existing on 
separate land—Compeasation— 
When owner excluded from claim- 
img 

Under section 24, clanse (3) 
of the Land Acquisition Act, the 
owner of land acquired for open- 
Ing a new maket, is excluded 
from claiming compensation for 
the injurious affection of Ria mar- 
ket on another land. The woid 
" him" used in clause (3) of 
section 24 can only relate ''to 
the person interested mentioned 
in the preceding claase, s.e., the 
clamant.—Per WALSH, A. C. J. 
and PULLAN, J., DALAL, J., dis- 
senting. 


THE SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. 
MOHAMMAD ISMAIL KHAN 


Landlord and tenant—Lease, 
terms of— Tenants to hold on pay- 
ment of prevailing rate—Lease per- 
petual so long as tenant willing to 
pay suck rent 


A compromise decree in a anit 
between a landlord and his tenant 
provided that for e term of seven 
yeais the tenant was to pay a 
specified rent. On the expiry of 
sevén years the tenant “ shall 
possess and enjoy the said land 
on payment of the then propor- 
tionate reasonable ground rent”, 
On ^is agieeing to do so the 


35 


177 
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landlord ‘‘ shall not be able to 
settle the land with any other 
person". But if the tenant re- 
fuses to pay such rent, he should 
surrender the land. Held, that 
the leüse was binding so long as 
the tenant is content to pay the 
prevailing rate of such land as 
such prevailing rate may be 
gathered from what is given for 
land in the neighbourhood. 
SRIMATI NAYAN MUNJARI 
DASI v. KHAGENDRA NATH Das 
Land Revenue Act (III of 1901), 
section | 4a-—Precesatngs under— 
Jurisdiction, guestion of—Sust fer 
declaration that defendent ss tres- 


, passer. 
Seo Tenancy Act (II of 1901), 
sections 95, 167 m - 
— Section 107— 





Right of cosharer to hold in sever- 
alty— Question of prepristary title, 
1f disputed. 

The right of a co-sharer to hold 
in severalty, 1f disputed, involves 
a question of a proprietary title. 


BALWANT SINGH v. PARTAP 
SINGH: ., s s 
Section IIJ, 





p: misions of — Partitson proceedings 
pending before Revenue Court— 
Question of tle — Enquiry by Crosl 
Conrit—Jurisdiction, question. of— 
Compromise of doubtful rights— 
Need not be in writing — When 
reguiratton mei compulsary. 


The jurisdiction of the civil 
court to enquire into a claim of 
title as regards properties which 
are the subject-matter of a parti- 
tion in the revenue court; arises 
only under section 111 of the 
Land Revenue Act. When no 
sult within the time allowed by 
that section and in compliance 
with it has been instituted, the 
civil court cannot go on with fhe 
enquiry. 

Under no law is a compromise 
ora mutual settlement ketween 

rties required to be reduced 
nto writing and when no writing 
js absolutely necessary, registra- 
tlon is not compulsory. 


Under section r1t of the Land 


Revenue Act, the partition court. 


has power either to decide the 
question of title itself or direct 
any party in the case to instltgye 


625 


799 


895 


1901)—/ contd.) 


a suit within three months in 
the civil court for the determin- 
ation of the question raised. If 
the party ordered to file a suit 
within three months falis to do 
| 5o, under sub-clause 2 of that 
section the Collector must declde 
the question against him, and if 
the suit is Instituted, the partl- 
tion court acts in accordance with 
the decision of the civil court. 


L157 


PAGE 


- NIRBAN SINGH v. BARI BITTA 541 


e — ——————— — Sectioms 107 
and 111—A pplication fer partition 
— Objections based om adverss pos- 
session overruled as frroolous— 
Question of proprytary title, when 
raised and decided on maerits— 
Appeal to District Judge. e 
Whether a question of pro- 
prietary title is raised or not 
depends on the exact objections 
raised by an objector and when 
an objector claims to be in pos- 
session of any particular plot of 
land by adverse possession, that 
certalaly raises a question of 
e. 


Where the Assistant Collector 
rejected the olfections raised to 
the partition, on the ground that 
they were, on the face of it, 
frivolous, keld, that the Assistant 
Collector must be deemed to have 
chosen to decide the question 
raised in the objections on the 
merits and therefore an appeal 
lay to the District Judge. 


RAM PRASAD v. MITHAN LAL 813 


Section r47— 
Issue of citation under, toa de- 
fanlter — Neonattendance — Penal 
Cede, section 174— Offence. under, 
when no! made out 


The issue of a citation to an 
alleged defaulter unde: section 
147 of the Land Revenue Act 
does not involve him in any legal 


Hability to attend and no offence® 


under section 174 of the Penal 
Code is committed by non-eppear- 
ance. * * 


BANWARI LAL v. EMPEROR v» 


———————— —Sécton 333 
(m) —Cfvil suit, when barred nur- 
fer. 


*See Co-operative Societies Act, 

section 42, sub-section 4 (a) as 

amended by U.P. Co-operative 
. 


38 
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1901) —( concid.) that section r4 of the Limitation 

Societies Amendment Act (III o Act applied to this case. 
1919), section 2 we +. 521 KISHAN LAL v. TIKA 

Legal cruelty. Section I$ 

See Restitution of, conjugal —Amendmenit in mew Act—Ne 
rights "T s - .. IIOO | effect om doctrine of revival : 


Limitation—Piea  of—Com be 
reis ai amy stage Prior te deci- 
Ite». 

See Mortgage T «ss 

Limitation Act, — Sectrons ¢ 
amd 19-—Achnowledgment, made 
after expiration ef three years 
period, but before susi om promissory 
sete was barred —Volidity of—“The 
period prescribed”, consiguction of 
the expression. l 

An acknofledgment of a debt 
made after the expiration of 
the three years’ period prescribed 
by Schedule 1 of the Limitation 
Act for a suit on a promissory 
note but made before a suit on 
the note was actually barred by 
limitation, is a good acknowledg- 
ment. 


There ts no reason to limit 
the sense of the expression “the 
period piescribed” to the period 
prescribed in Schedule 1 of the 
Limitation Act, but it should 


be interpreted as the period pres- 
cribed by the entire body of the 
Act. 


ABDUL GHANI ø. CHIRANJI 


-LAL m mm T 


—————————Sechorni 10 
— Neo vesting of property in mata- 
wall within meaning of—Suit for 
recevery of money received by muta- 
wolli for and on behalf of idol. 
See Limitation Act (1X of 
1908), Art. 62 of the Schedule 
Section r4 
—Appiicabslity of —Appeal barred 
by lim€atron— Owing to bona fide 
mistakes by plaintiff. 
ere, by a Jona Ade mistake, 
the plaintiff preferred an appeal 
in a lower appellate court which 
had no longer jurisdiction to 
entertain lt end when, on dis- 
covery of the mistake, the appeal 
was again filed in the proper 
court, 1t was barred by limitation, 
Asid, in a second appeal, that 
inasmuch as the plaintiff had 
acted throughout In ‘good falth, 
his appeal should be heard and 
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See Limitation Act, Art. 181 .. 7 


Stet ors 19 
—Achnowled gment— Deed of refer- 
ence to arbitration and award, when 
amounts to—When mortgagee’s suit 
no barred by ime. 


An acknowledgment to take the 
case out of the statate of limita- 
tions must be either one from 
which an absolute promise to 
pay can be inferred or, secondly, 
an unconditional -promise to pay 
the specific debt, or, thirdly, 
there must bea conditional pro- 
mise to pay the debt and evidence 
that the condition has been per- 
formed. 


Certain joint property was 
mortgaged in 1902 by the Manager 
of the family. A dispnte having 
arisen in IgIo, ln the family, 
about the liability of the various 
members for this debt, the ques- 
tion was referred to arbitration 
and the arbitrators eventually 
gave an award apportloning- the 
liability and establishing the fact 
that the deed had been executed 
for legal necessity. Two of the 
members of the family having 
falled to discharge their lability, 
the plaintiffs, who were the 
descendants of the original mort- 
gages, filed a suit in 1922 and 
obtained a decree. Àn appeal 
having been preferred on the 
ground of limitation, Aeg, that 
the ement to refer the dispute 
to arbitration in 1910, together 
with the award, amounted to an 
"acknowledgment" which gave a 
fresh eperiod of limitation under 
section 19 of the Limitation Act 
and thus the deed of 1903 was 
kept alive. 


PHUL SINGH v. BHOJRAJ 
Sections 19 


and ro—Lgapplicabshity of—Mort- 


pepe executed to satisfy prior mert- 
paga— Transactions dissimilar im 
salnure— Swst based. or brsor mort- 
pags — When barred by limitation. 


Where a prior mortgage 1s kept 
allvee by a subsequent mort- 


R. 
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gage but is not given a second 
birth, the right to sue on the 
prior mortgage can only be exercis- 
ed in accordance with the rule of 
Hmitation applicable to that bond. 


A simple-morigage contracted 


in 1898 for paying off earlier 
mortgages and allowing the plaint- 
iff mortgagee to sue for the prin- 
cipal after 3 years, was followed 
by & second mortgage of the 
same property in favour of the 
husband of the defendant-appel- 
lant. Later on, a usufructuary 
mortgage was executed in favour 
of the plaintiff, for payment of 
the first mortgage and an addi- 
tional sum, and the mortgagee 
was given possession of two out 
of eight villages (R and K) al- 
ready mortgaged and allowed to 
sue at once if he was dispossessed 
or a claim was brought for expro- 
prietary rights and to recover his 
money from the property hypo- 
thecated under the first mortgage. 
Meantime the first mortgagee had 
purchased village R but as a result 
of a suit by the appellant, it 
was again sold and purchased 
by the latter. The plaintiff having 
been dispossessed in 1igii1 from 
both the villages mortgaged under 
the usufructuary mortgage, insti- 
tuted the preasnt suit on foot of 
the simple mortgage of 1898. 
Held, that the suit was barred by 
time against the defendant poisne 
mortgagee and the period of 
Umitation was not extended either 
by execution of the usufructuary 
mortgage or by recelpt of profits 
of the mortgaged villages by the 
mortgagee. 

ANPURNA KUNWAR v. RAM 
PADARATH as . 


Sections 1Q 
er 20 amd Art. 181—Applicatien 
far final decree— Wher time may be 


extended, e 
See Civil Procedure Coda, 
Order 34, rule 5, cl. (2) ae 
Section 126 


—Lnapphicablity ef—Alunatian by 
Pather—Son's suit for a declaration 
that deed reevalid — Section 
applicable. 


Article 126 of the Limitation 
Act is based upon the principle 
that a son’s knowledge of alen- 
ation by his father ordinarily 
arises when he soes the allenge 
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in poesession. In cases where 
the allonee never gets possession, 
no limitation can arise under 
section 126. In such cases the 
right of the son will amount 
merely to obtaining a decleration 
that the deedis invalid and the 
limitation prescribed for such a 
suit is section 120, 


BINDESHRI UPADHYA v. SITAL 
UPADHYA . 





Section 127 

—JExtitemce of joint family and 
aston of coparcensr—Necessary 

conditions for application of. 


See Hindu Law Ka 


Sections 1g 
and 144 —ABBHcchhity sf —. Sut for 
possession of immovable $rogeriy— 
Period ef limitatron— Computation 
of—Adverse possession-—Burden of 
proof. 3 

If a suit is for possession by a 
plaintiff who says that while he 
was in possession of the property 
he was dispossessed or has gone 
out of possession, then he must 
show possession within 13 years. 
But In every other case in which 
a plaintiff claims possession of 
immovable property, dit must be a 
case under Article 144 of the 


-| Limitation Act and in such a case 


limitation only begins to run 
where the defendant's possession 
becomes adverse ; and the onus 
lies on the defendant to plead and 
prove that his possession became 
adverse and continued adverse 
for more than 12 years before the 
sult. i 


' 
RAM SURAT SINGH v. BADRI 
NARAIN SINGH E 


— dric 62 of 
the Schedule—Apphicalelity | of— 
mutwall recervimg money for and 
on behalf of ideb—Sust for recovery 
of—No vesting of property tn mqt- 
walli within meaning of section IO, 
Limitation Act. | 


A mutwalls or custodian of 
endowed property of a temple 
may in @general way be described 
as a "trustee, z e., a person in a 
position of trust with fespect to 
the administration of the temple 
property buthe is not a person 
in whom under section ro of the 
Lémitation Act property becomes- 
vested in trust for any specific 
purpose. 


Whatever sum a sui- 


II59 


PAGE 


413 


1160 


INDEX 





Limitation Act—(contd yi 


roal/s receives for and on behalf 
of the idol installed in the tem- 
ple can be treated only as sums 
received to the use of the plaintif 
idol and a sult to recover. money 
so received fs governed by Article 
62 of the Schedale to the Limita- 
tion Act. 


JAISHTH MADHO ACHARIYAJI 
alias MANOHAR LADJI v. THA- 
KUR SRI GAT ASHRAM NARAIN- 
ji ae oe s 
Articles O28 
and 97—Possesston not obtained by 
vendee— Money pard, sui to recover 
upon failure of consideration. 


Where the plainteff pad the 
purchase-price of certain property 
sold to him by the defendant, 
but was unable to obtain delivery 
of it and the defendant failed to 
make a title, Acid, that from the 
time when the plantiff found 
himself unable to obtain posses- 
sion be had a nght to sue for 
his purchase-money upon a failure 
of consideration and that the case 
fell within article 97 or 62 of the 
Limitation Act. 

KUNDAN LAL v. BISHESHAR 
DAYAL v. oe sa 

: Article o7— 
Money lent on security of property 
—Property represented by  mortga- 
gor to be Ass—Property sold under 
mortgage decree—Property subse- 
quently successfully claimed by a 
stranger—Faslure of consideration, 
when, 

In 1907 the defendants borrowed 
money from the plaintiff on a 
mortgage of immovable property 
which they represented belonged 
tothem Interest was paid by 
the defendants for some time. 
Late: the plaintiff. sued for his 
money by sale of the mortgaged 
property. Heobtained a decree 
for sale and in 1913 the property 
wad sold and m by a 
stranger who subsequently trans- 
ferred it to the plaintiff. In 1915 
a third party sued for recover of 
the property a5 it to. be his 
own, and in 1918 he succeeded, 
and the plaintiff was dispossessed. 
In 1919 the plaintiff instituted 
the present suit for recovery of 
the sam originally lent with in- 
terest. Held, that Article. 97 of 
the Limitation Act applied, and 
the suit was within time, «onsi- 
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deration having failed only when 
the plaintiff was  dispossessed 
in 1918. 


MA HNIT v. FATIMA BIBI 


_ A rich 872 — 
Applicability of—Person undertak- 
ing to pay money to anather—No 
time spectfied—Cause of action— 
When  aruer—Limilatiou, when 
Period. begins to run. 


Where a man undertakes to 
pay money to a third peison and 
no time for payment is. specified, 
the undertaking is an undeitaking 
to pay upon demand and no cause 
of action arises until demand is 
made; and when demand is made 
and ignored, then if the person 
to whom the money should be 
paid, sues the peison with whom 
the contract has been made, loss 


PAGE 


918 


occurs and damsges recovered, . 


the cause of actíon is not the 
breach but the loss itself and 
therefore the statute rans from 
the time when the money is paid. 


RAM RATAN LAL v. ABDUL 


WAHID KHAN pE Sey 
Article go— 
Appheabuuy of -Princapal and 


agent—A gent making secret profit— 
Suit by principal—Canuse of action 
— Date from whtch time begins to 
TH. 


Where certain commission 
agents, who had been instructed 
by their employers to purchase 
castor seed on the latter's account, 
made a secret profit of Rs. 1,100 
which was due to their employers, 
by wrongfully selling the sad 
castor seed and the employers 
subsequently sued their agenta in 
regard to their misconduct in 
making the secret profit, Ae/d, that 
thé crucial date, for purposes of 
limitation, was not the date on 
which €he plaintiffs were informed 
about the sale of their castor 
seed but the date on which it 
came to thelr knowledge that 
their agents had made a secret 
profit. 

KISHORI LAL, MAKUNDI LAL 
v. {AUHARI MAL $e 
_— A ri cle 106— 
Partnership business closed— Firm 
collecting — ontstanaings —Starting 
time for a sust for dissolution, 

In 1g02 a banking and money- 
lending business was commenced 
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by a partnership firm. Under 
the terms of the partnership, the 
plaintiff (one of the partners) 
was bound to lend money in ad- 
dition to his original share in the 
capital. He did advance money 
to the firm. The business was 
carried on at a great loss, and 
soon after in 1907 it ceased al- 
together, and the maln occupation 
of the firm was to collect its debts. 
On a suit for dissolution and 
accounts instituted by the plaint- 
iff against the other partners in 
1917 the * defendants pleaded 
limitation. eld, that the suit 
was not time-barred. The part- 
nership went on in order to rea- 
lize its assets, and until those 
assets were realized no final dis- 
solution could take place. 


SATHAPPA CHETTI v. 8. N. 
SUBRAMANIAN CHETTY 


————A riicle 109— 
Ferst sust for possession and pen- 
dente Lte amd future mesne profits 
—Fuiwre merne profis emitied 
from decree—. Second. suit, whether 
barred by ros judicata er imitation 
—Period of limitation, neo suspen 
ston unless provided for inthe Act 
—Cir Procedure Code, sectson II. 


The period of limitation cannot 
be suspendedPonce it has begun 
to run unless that suspension is 
Itself vided for in the Limita- 
tion Act. " 


Certain mortgagees acing ob- 
talned adecree for sale, behind 
the back of the plaintiffs, who 
were the real owners of the mart- 
gaged property, had them ousted 

1900. In 1911 the plaintiffs 
sued for recovery of possession 
und for mesno profits pendente 
ltte and futuro. The trial court 
dismissed the suit but the Dis- . 
trict Judge remanded it. The 
High Court, on appeal, haviffg 
decided that the former litigation 
did not operate as res juadtcate, 
the trial court, on gth July, 1915, 
decreed plaintiff's claim on pay- 
ment of a certain sum. On gp- 
peal the District Judge upheld 
the conditional decree but -on 
aoth July, 1920, the High Court, 
in second appeal, held that the 
plaintifs were entitled to an un- 
conditional decree.for possession. 
The question of mesne profits 
was left undecided by an ove 
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sight. On roth May, 1922 the 
plaintiffs filed the present suit 
for recovery of mesne profits 
from 16th December, 1911 till 3rd 
September, 1917. Held, that though 
it may be assumed that the se- 
cond süit was not barred by res 
judicata, the period of limitation 
was never suspended nor had a 
fresh cause of action accrued, 
and, therefore, the claim for 
meane profits for more than three 
years prior to the second suit was 
Waured by time. 

RAM CHARAN SAHU v. GOGA 
alias MATA PRASAD . 


eA hcl rz 
Sust for partiffon— When net timi- 
barred. $ 


See Hindu Law 


$A rticle 132— 
Mortgagee!s claim — When mot ime 
barred wnder— Meortrage, terms of, 
construction of —Cleg om egusty of 
redemption, what does not. amount 
te. 


[er SEN, J.—Unless a colla- 
terel advantage is secured to 
the mortgagee which amounts to 
an Imposition ofa liability upon 
the mortgagor either by limiting 
the user of the mortgaged pre- 
mises or by rendering him per- 
sonally liable in damages, a mere 
stipulation to pay an amount due 
to the mortgagee simultaneously 
with other amounts due to him 
and which are charged upon the 
mortgaged premises, cannot in 
law be construed to be a clog on 
the equity of redemptión. 


The law of limitation does not 
prescribe any period which ia to 
pperate as a statutory bar to a 
defence.] 


Under the terms of a mort- 
gage signed by the mortgagor 
through the pen of a gatwars who 
described itas a mortgage-deed 
for Rs. 699, the mortgagor made 
a usufructuary mortgage of cer- 
tain holdings for Ra. 500 and the 
usufruct being Insufficient to keep 
down the interest, (mort- 
gagor) agreed to pay extra in- 
terest on Ra: 199. It was further 
stipulated that the mortgagor 
could take the document and the 
prdperty mortgaged on payment 
of Rs. 699 in a lump sum towards 

| the close of the /zt of any. year. 
. 
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In mortgagee's suit brought sab- 
sequently, for redemption of the 
mortgage on payment of Rs.- 500 
only, Áe/d, that on a true cons- 
traction of the bond, the morr- 
gagor executed a mortgage for 
a consolidated sum of Rs. 699 
the interest for the payment of 
Rs. soo being secured by the 
usufructu mortgagee of the 
holding and the balance together 
with intereat was charged upon 
the same property, that the sti- 
pulation for the payment of 
Rs. 199 with interest at the time 
of the redemption of the fields 
mortgaged was not a clog on the 


equity of redemptio rU the 
mortgagoe's claim t 129 
with interest ™ not, acai y 


time. 


RAM KISHORE AHIR v. RAM 
NANDAN RAM 


— Aricie gr 
Suri by representatrwe of rewer- 
siensrs entitled to possession of pre 
periy on death of Hindu female— 
When barred by time. 


See Eridonco oe (1 of e 


section 38, cl 

Article Si 
AbPMicahiuty of—Execution re 
ceediugs— Suspension of, for mo 


default ef uscree-holder —Appiice- 
tion for revival of—LPeried of limit- 
aiten applicable to—Sectton 15, 
amendmint im the new Aci, me 
efect on the doctrina ef revival— 
Order ' striding of" execution ap 
piication—Net an order recognised 
by law. - 


Where the execution of a de- 


cree has been suspended through 


no act or default of the decree- 
holder, he has a right to ask the 
Court to revive and carry through 
the execution proceedings which 
have been suspended, and this 
right cam be exercised by means 
e proper application to that 
effem made within three years 
of the date on which the right 
to make it accrued as such appli 
cation would-be one for which 
no period of limitation has bean 
expressly provMied and would 
therefore fall under Article 181 
of the Schedule to the Limita- 
ton Act. 


The law as amended in section 
15 does not prohibit either er- 
preasly or by necessary implica- 

: Pt 
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tion, the making of applications 
for revival which the courts both 
before end since the commence- 
ment of the Limitation Act (IX 
of 1908) have treated as com- 
petent. 


[Per WALSH, A. C. J.—Àn 


order made by a Judge upon an 
application which is still Sending 
that it be '' struck off’, or '' sent 
to the record room”, made 
either without notice to the de- 

cree-holder, or without giving him 
an opportunity of being heard 
is a ministerial order and cannot 
be regarded as a judicial disposal 
of the application on the merits, 
though special circumstances may 
make it so.] 


CHHATTAR SINGH r. KAMAL 
SINGH is T 


— Article 181— 
Appiicaiien for personal decree 
agunst mertgager — When net 
barred by iima under. 


See Civil Procedure Code, 
Order 34, rule 6 


Mesne profite—Pendente 
and future. 


Civil Procedure Code, section 


11— Re: judicata ve ži 
> . 


Minor—Mortgags, executed 
faveur ef—Valid. 


There is no real distinction be- 


lite 


im 


tween cases of mortgages and of: 


sales in favour of ors on the 
question of their validity, and a 
mortgage executed in favour of a 
minor is valid. 


BHARAT BHAI v. JAI NARAIN 


Miaconduct—Of 
Pants, 


or Railways Act, section 72 (2) 


railway ser- 


Misdirection— What amounts to— _ 


Charge to jury—Evidence nat 
summed up but merely material 
discrepancies indicated. 


See Criminal Procedure cede; 
socion 197 


Mohammedan baw Date 
Requirements of. 


See Evidence Act, s 


ection 63 
5) e » 
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Mohammedan Law-—( cents. ) 

— Gi fiy 
Ausband to wife—Possession, de- 
livery of— Mutation of namer— 
Possession of husband on behalf of 
wifs— Mohammedan Law unaffect- 
ed by Transfer of Property Act. 

In the case of a.gift of immov- 
able property by 2 Mohammedan 
husband to his -wife once muta- 
tion of names has been proved, 
the natural presumption arising 
from the relation of husband end 
wife existing between them is 
that the husband’s subsequent 
acts with reference to the pro- 
perty were done on his wife's be- 
half and pot on his own. 


Section 129 of the Transfer of 


Property Act expressly preserves 
rules of Mohammedan Law appli- 
cable to gifts. Power given to 
Local Governments under section 
I of the Act to extend the whole 
or any part of the Act does not 
authorise the Local Government 
to extend particular sections of 
the Act so zs to give those sec 
tons a different operation from 
that which they had in the Act 
itself read as a whole, and to 
abrogate in the erea to which the 
extension applied a rule of 
Mohammedan Law til then in 
force there as to which the Legis- 
lature had expressly provided 
that it was to remain unaffected 
by the Act. 


(2) Ma MI vr. 
AMMAL 


LM — — "em of un- 
divided share of fant property— 
Denor mot in possession at liime of 
making— When gift nat rendered 
11veltd — Deocirine of Musha, when 
not applicable. 


Where a Mohammedan father 
was out of possession at the time 
of making a gift of an undivided 
share of joint property to is 
daughter, but he did all that was 
possible for him to do in puttin 
his daughter in the same post 
tion ln which he was and he and 
his daughter subsequently jointly 
sued the other co-owners of the 
property and obtained a decree, 
Aeld, that want of possession at 
the time of gift would not render 

* it invalid ; nor did the doctrine 
of Muska apply as the donor had 
ostensibly sold the property first 
at a fixed price and then absolypd 
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the debtor of the debt which was 
the price. 


AHMADI BEGAM v. 


uec Guardian- 
! ship—Father, rights of, as nstural 
and lawfsl guardian— Guardian 
and Wards Act (VIII ef 1890), 
! section 35— Ex pressions “guardian 
|! and "custody," interpretation ef. 
By the Mohammedan Law the 
father fs the natural lawful 
ardian of his minor child until 
y some order of a competent 
court he 1s deprived of his rights 
as such and is automatically enti- 
tled tó gern the right of a 
guardian without any order ofa 
court appointing him 


There is no power to appolut 
the father guardian. The er- 
pression ‘guardian’ used In section 
25 of the Guardian and Wards 
Act is not confined to statutory 
guardians but includes the lawful 
goardian, such as the father, and 
the custody referred to in that 
section Includes both constructive 

as wel] as actual custody. 


Where on aneapplication by the 
father under section to of the 
Guardian and Wards Act, the 

' District Judge passed an order 
appointing him guardian of his 
child who was over’ seven years 
of age and was in the custody 
of his mother who had been divorc 
ed, eld, that the order was with- 
out jurisdiction, As the mother 
had been divorced and had mar- 
red a second husbad and no- 
thing had been alleged against 
the father, she had lost the right 
to assert aclalm against the fa 
for the child and the proper 
course for the court was to pass 

' an order under section 25, direct- 





ABDUL 


' ing that the boy be placed or 
| taka 


n into the custody of the 
father and that if the mother 
failed to comply with the ordér® 
within a specified period, she would 
be tried for contempt of court. 

ULFAT BIBI v. BAFATI 
————— "Legacy by 
Shia zertater— Validity ef— Content 
ef heirs—May bs taken before or 
| after testatow’s death — Legates’s 
death, efect of—When legacy 
descends te hts hers. 


According to the Shia Law a 
eo. 
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Mohammedan Law— (contd. ) 


testator can’ leave a legacy to 
an heir so long as it does not 
exceed one-third of his estate 
and such a legacy is valid without 
the consent of the other helrs; 
but where it exceéds one-third, it 
is not valid mthout the consent 
of all the heirs which consent 
may be given either before or 
after the testator's death. 

If a legacy is not adeemed by 
the testator, the death of the 
legatee does not cause a 'apse 
but the legacy descends to the 
legatee's heirs. 

HUSAINI BEGAM alras MABITI 
BEGAM v. MOHAMMAD MEHDI.. 

l Marriage 
ofa minor tem— Father's consent — 
Dower dihi, ba ment of — Lsabélity, 
euestion of. 

Under the Mohammedan Law 
the guardian of a minor-bride- 
groom is not liable for the pay- 


ment of dower debt simply be~. 


~ canso he arranged the marriage 
and gave his consent. 


MUHAMMAD SIDDIQ vr. SHA- 
HAB-UD-DIN ^ oe 


— m emn tion 
—Osrnership of tree with overhang- 
sng branches docs not make Shafi 
Khalit-Area separsied by thorough- 

. fare over which public have mere 
right of way—Part of sams compact 
arta 


Where ln a suit for pre omptlon 

it was found that the property 
sold consisted of undivided sk ares 
in a plot of land adjacent to 
the plaintiff's house, that a tree 
in plaintiff's compound overhung 
its branches on the spot in. ques- 
tlon, and that this plot was divid- 
ed into two portions by a 4wcka 

œ public road but the plot was one 
plot and there had been no parti- 
tlon of,the shares of the co- 
sharers, keld, that'as the over- 
hangigg branches confer no right 
of easement to the owner of the 
tree, the plaintiff had no rights 
as 2/ÀcÁÉ khalst but inasmuch se 
the land covered by the road was 
& part of the smid plot, thong 
the public had a right to use it, 
the plaintiff was ontitled to pre- 
empt the whole of that plot and 
the whole area was a compact 
one. 
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AZIZ AHMAD v. NAZIR AHMAD 1034 
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Mobammedan Law—f{ conta.) 
———— — — Prae-em ption 
Several wendees — Ta|ab-i-Ishtish- 
had— Second demand made io one 
only of several vendees—— Effect. of 
—Previous notice of date ef sale 
—When right te preempi not 
defeated. 


Under the Mohammedan Law 
a pre-emptor can pre-empt the 
share of one of several purchas- 
ers by making the demand to him 
alone. 


The mere fact of a previous 
notice to the pre-emptor that the 
property was going to be sold 
on a certain date cannot operate 
as an estoppel or depiive him of 
his iight to claim pre-emption 
after the sale has actually taken 
place. 


Where the first demand was 
made to all the vendees but the 
second demand was made to only 
one of them, the plaintiff could 
not get the whole property but 
was entitled to a proportionate 
share of the property from the 
vendee to whom he did make the 
demand. 


MUHAMMAD ASEARI v. RAH- 
MAT ULLAH ae m 


————————— Shia. Ler 
Waki—Reguirements— Reservation 
ef benefit by the Wakif—Renders 
wakf vold—Wakif oppanting Aim- 
self Mutawalll—Afutatiom of names 
— Change of possession. 


[A. L. J. R. 
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Under the Shia Law of mekf . 


it is essential] to the validity 
of a wakf that (1) it must be 
perpetual; (2). absolute and 
unconditional; (3) possession 
must be given of the thing appro- 
priated and (4) it mnat be entirely 
taken out of the Wakıf or appro- 
priator himself. This does not 
prevent the Wae&:/ from appoint- 
ing himself as a Mutawalli of the 
wakf &n€ the possession of the 
Walsf as a Mutwmalh is quite 
distinct from his possession as an 
owner. But where the Wahf 
reserves for himself a salary as a 
Alutwalls, which was much larger 
than the salary provided in the 
deed for his successors-in-office, 
Acid that the Waks/ was retaining 
substantial benefits foi himself 
and the ma4/ was totally void and 
this not only as to the Income 
which had been reserved by the 
Waasf higself in the. shape of his 


` 
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salary as a Mutewalli. Held, from section g of the Specific 
further, that a provision in Relief Act—rely on the title aris- 


the — Wa&/nama which made it 
obligatory on the AMw/atali to 
remit money for expenses from 
the income of the was/ estate to 
the Wakif for his pilgrimage to 
Mecca amounted to a reservation 
of a benefit in the wakf estato by 
the Wasif for himself, which made 
the meak/ utterly void. Where 
the Waksf appoints himself as 
a Mutewall: to the wakf property 
mutation of names in the revenue 
papers is sufficient evidence of the 
change in the character of posses- 
mon. 


ABADI BEGUM v. KANIZ ZAI- 
NAB oe oe m 
Sus for 
Breemibtion—First demand follow- 
ed promptly ky a second, in presence 
of wilnesres and vendees— Witnesses 
not asked to bear lLesitumony— Omis- 
sion immaterial, 





Where in a suit for pre-emp- 
tlon, under the Mohammedan 
Law, the plaintiff made the first 
demand as required by law, in 
the presence of two witnesses, and 
then taking these witnesses to 
the vendees, made a second 
demand, also referring to the first 


5r 


, one, Áe/d, that the omigsion on , 


the part of the plaintiff to ask 
the witnesses in express terms to 
bear testimony was not fatal. 


AHMAD HAKIM v MOHAMMAD 
HIKMAT-ULLAH 2s ès 


Widow's len 
over property om account of dower 
debt — Operation of, limitator of— 
Right to recover possesston— Speci- 
Ke Relief Act, section 9 


The lien of a Mohammedin 
widow over property, on account 
ofa dower debt, only operatqs 
50 long as she remains in posses- 
sion of the property. On being 
deprived of possession, she has 
a right, Independently of her lien, 
to recover possession within six 
months under the Specific Relief 
Act. "The lien gives her no title, 
or right to recover possession, 
but only a right to retain posses- 
sion. Norcan the widow-—apart 

. 


313 


ing from mere prior possession, 
which is only avallable against 
someone other than the rightful 
owner. 


MASHAL SINGH v. AHMAD 
HUSAIN .. ee oe 


Mortgage- Construction Occu- 
pancy holding mortgaged—Snbst- 
diary covenant securing principal 
agd damages, ne enforceable. 


The plaintiff-appellant lent 
money to the respondents on foot 
of three documents. The first 
document, wbicb was the main 
transaction, was a usufructuary 
mortgage by which certain occu- 
pancy holding was mortgaged and 
it contained three convenants: 
(1) that there was to bea pure 
usufractuary mortgage, (2) that 
‘In the case of the mortgagee’s 
dispossession, he would en- 
titled to retover possession with 
damages, and inthe alternative, 
he was to have the right to re- 
cover the mortgage-money with 
interest from thp date of dispos- 
session, and (3) thut the occu- 
pancy holding usufructually mort- 
gaged and two houses were to 
stand hypothecated to secure the 
principal money and the damages 
and interest referred to. "This 
was followed by two subsidiary 
mortgages known as masdrutn! 
rekan and it was agreed that the 
principal and interest on those 
two subsequent bonds would be 
paid along with the money pay- 
able on the first document. In 
plaintiff's suit for recovery of the 
money due on all the documenta, 
brought 12 years after the ere- 
cution of the first deed, on the 
allegation that there was an inde- 
pendent agreement embodiedein 
the first mortgage-deed by which 
he could bring to sale at leaste 
the two houses mortgaged, eld, 
that the third covenant of tbe 
first bo&d was a subsidiary cove- 
nant which could not be enforced 
because the main comtract was 
bad in lew and even if the third 
covenant were regarded as an 
independent covenant, plaintiff's 
suit was time-barred: keld, fur- 
ther, that as nothing was recover- 
able on the first bond, nothing 
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Mortgeage—( contd.) PAGE 
was recoverable on the second 
and the thiid bonds, which were 
mere subsidiary bonds. 

BHUSI RAI v. GANESH RAI .. 793 

— ———— Invalid. transaction 
— Fraud by mortgagor—Suit for 
recovery of mortgags monty— 
When lies. 


Where the mortgage-money had 
been obtained from the mortg 
~ by practising fraud upon him, 
Ae/d, that a sult to recover the 
money would lie and the invall- 
dity of the transaction could not 
be pleaded as a bar to the suit 


SHAHZAD SINGH v NARAIN 
KURMI we ee ars 
e 
————— ——Of mother's share 
by sons— When na binding on mo 
ther. 


See Hindu Law  .. a 


— — — Redes b1ioh— M ort- 
pagers right of, when nob affected 
—Morigaged property sold fer 
arrears ka rent due io wrongful act 
and default of mortgages 


37 


773 


When a mortgaged property is 
sold for arrears of rent owing to 
the wrongful act and default of 
the mortgagee and the property 
is purchased by the mortgagee 
himself, the mortgagor's right to 
redeem 1s not ected; nor can 
the mortgagee be allowed to 
claim the property on the ground 
of his own wrong 


JAIKARAN SINGH v SHEO 
KUMAR SINGH AND KAULRAJI 
KUAR Je m sz 


Redemption —S ust 
by transferee — Wher cannot be filed 
before expiry of sitpulated term of 
mortgage. 


658 


Seg Transfer of Beanery Act,- 
section 83 «+ LOY 





Subsequent suit py 
mortgagee against representative of 
mortgagor— Whe net maintainable 
—Representatroe mot impleaded in 
previous suit, effect of. 





A subsequent suit by the mort- 
gageo against the purchaser in 
execution of a simple money de- 
creo of a part of the interest of 


Mortgage—( contd.) 
the mortgagor, who had not been 
impleaded in the previous suit on 
the mortgage, 18 not maintain- 
able. 


BANWARI LAL v. NAND RAM 


Suit by prior mort- 
fagee—Decretal amount paid. off 
by sale of one of the properties 
morigaged——Subsequent snil on se- 
cond mortgage—Vendee impleaded 
as defemdant—Whether can claim 


priority. 


One S executed two mortgages, 
one in favour of AS, in t904, 
and the otherin favour of MS, 
in rg15. Ina sait by AS, üled 
in 1916, on the mortgage of 1904, 
.to which besides S$, the mort- 
gagor, MS was also a party, a 
decree for sale was obtained but 
S managed to raise money and 
paid of the decretal amount by 
selling a village N. C. (one of 
the properties mortgaged in 1904) 
to one ÆC. It was expressly 
stated in the sale-deed that the 
executant ''was paying off the 
first mortgage "' and '' the vendees 
were to have the property free 
from all encumbrances ". In a 
suit, based on the second mort- 
gage, brought subsequently by 
AS claiming recovery of the prin- 
cipal amount and interest by sale 
of the properties mortgaged to 
him, Ae/d, that there was no 
doubt that the intention of the 
parties to the sale-deed re: village 
N. C. was that the first mortgage 
should be kept alive for the bene- 
fit of the vendees who were there- 
fore entitled to claim priority 
; over the second mortgage of 1915. 





MADHO SINGH v. PANCHAM 
SINGH T T T 


| — —— Sk fer sale— 

| Preliminary decree— Objection as 
to reduction ef amount due ona 
mortgage—When to be made— 
Amount fixed by preliminary 
decree, when cannot be altered— 
Limstation, plea of—Can be raised 
at any stage prier to decision. 


Aty objection as to the reduc- 
tion of the amount due on a 
mortgage should be put forwaid 
at the time the preliminary decree 
is passed. At the time of the 
preparagon of the final decree 
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Mortgage—( conclu ) 
the amount fixed in the prelimin- 
&ry decree cannot be altered 
except.for some reason or some 
event which may have happened 
subsequent to the preliminary 
decree. 


A plea of limitation can be raised 
at any moment prior to the 
decision of an appeal. 


MITTHU LAL v. DXOJIT I. 





Usufructuary mort- 
gaget, lease by, in favour of mort- 
gagor—Arrangement facilitating 
recovery ef reasonable return for 
money—Permissibility of—Sui by 
mortgages for arrears of rent— 
Previous decree, obtained ex parte, 
for arrears of rent—Rea judicata 
—Croul Procedure Code, section 
ri—A pplscabsisty of. 


There i$ nothing in law to 
prevent a usufructuary mortgagee 
from entering into any wrange- 
ment which may facilitate the 
recovery of what he mught con- 
sider to be a reasonable return 


for his money, by leas out the 
‘mortgaged property to the mort- 
gagor (MUKERJI, J.). Ze, 


further, that in the present sult 
for arrears of rent, a decree 
previously obtained x parte 
operated as Pes indicata. 


MOHAMMAD KARAMAT ALI 
KHAN v. GANESHI LAL  .. 


Motor Vehicle Act - (VIII of 


. 1914), section 8—" Driver", mean- 


ing of the expression—Netice by 
Magistrate requiring a licensed 
driver te produce license in court— 
Conviction for snon-compliance— 
Whar conviction bad in law. 


The only provision of law 
applicable to a driver with a 
license to drive in the United 
Provinces is section 8 of thm 
Motor Vehicle Act (VIII of 1914) 
which requires a driver to produce 
his license upon demand by any 
police-officer, and no person isa 
dgiver within the meaning of this 
section unless driving. ero a 
Magistrate issued a notice to the 
driver of a motor vehicle to 
produce his license in court or at 
the Magistrate’s house and on 
his failure to do so, he fined him 
and it was found that the accused 
was neither a driver nor called on 
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Motor Vebicle Act (VIII of 
1914) —( concia ) 


by a police-officer to produce his 
license, Aeg, that the’ conviction 
was badin law and must be set 
aside. 


KING-EMPEROR v. SITA RAM 


Municipal - Account „Code, 
Chapter 3, rule 27, Explanation 
z— Implications of— Government 
contractors importing goods to fulfil 
Government contract. 


See Municipalities Act (II of 
1Gi6), section 326 — .. x 


Municipehties Act (II of 1916) 
Section 3726—Interpretation of— 
‘Act includes ‘omission’ -Municipal 
Account Code, Chapter 3, Rule 
27, Explanation 2—Governmment 
contractors importing geds to 
fulfil Government coniraci—Octro 
a payment o/— Refund, question 
sj 


The act mentioned in section 
326 of the Municipalitles Act 
must be interpreted: to include an 
omission, such omission being 
the cause of action. But where 
a portion of the claim was made 
more than 8 months after the 
arising of the cattse of action and 
no acknowledgment was reled 
upon, Asid, that such portion of 
the claim was barred by time. 


Rule 27, explanations of the 
Municipal Account Code implies 
that the goods that are imported 
should become :he property of 
the Government in order thata 
refund of the Octroi duty may be 
obtained and the question of 
identity, which may arise, has to 
be solved not by the Municipal 
Board orits officers but by the 
"departmental officer concemed” 
who has to certify as to the 
identity. 


[Per SEN, J.—The above rule 
is based upon publié policy and fs 
Intended to save the State frome 
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the incidence of taxation and to * 


extend the protection to a private 
Individug] who fulfils his engage- 


ments the State]. 
Where certain Go¥ernment 
contractors imported certain 


goods within Municipal limits to 

-fulfil a Government contract and 

they made the declaration as 

required by Rule 27 of the 

Municipal Account Code, paid 
> 
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Municipalities Act (II of 1916) PAGE 


—(coneld.) 
the necessary duty end produced 
the certificate which vouched as 
to the identity of the goods, held, 
that the said contractors were 
entitled to arefund. It was not 
open to the Manicipal Board to 
probe inte the correctness, 


legality, or validity ofthe certj' 


ficate granted by the departmental 
officer cencerned. 


JAGANNATH BHAGWAN Das 
v. THE MUNICIPAL BOARD OF 
ALLAHABAD oe ee 


Sections 5 
and 31¢—Notified area— Kesolution 
recommending prosecngion for non- 
compliance with the terms of notice 
—When amyents to complaini— 
Order imposing daly fine fer 
continuing breach, illegaisty of. 


On applicant’s disobedience of 
anotice served upon him by a 
Notified Area authority for 
demolition of certain construc- 
tions within 24 hours, it was 
resolved unanimously that the 
applicant should be prosecuted 
and a copy of the resolution was 
sent by the Presidgnt to the 
Magistrate who convicted the 
applicant and Imposed a daily fine 
until the notice was satisfactorily 
complied with. Held, that 
although the notice was a most 
unreasonable one, the conviction 
was right as there was a substan- 
tial complaint within the 


provisions of section 314 of the | 


Municipalities Act. The order 
imposing a daily fine was bad and 
should be set aside. 


HUSAIN v. NOTIFIED AREA, 
MAHOBA, DISTRICT HAMIRPUR 


Musalman Waqf Validating 
Act (VI of 1913)— Waqf created 
tm favour of. mosgne—Wagif reserv- 
ing a benefit to himself till deatk— 
Wagi rendered | ::valid — A ntho- 
ru of Imam Muhawmad 
preferable to that ef Abu Yusuf 


Where a Mohammedan lgdy 
and her husband executed a deed, 
purporting toebe a f of a 
house belonging to them, in favour 
of a mosque managed by punches, 
and the teag:/s reserved to them- 
selves the right of residing 1n the 
said house up till their death 
after which the punches were to 
manage the property and spend 
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Musalman Wagf rara) PAGE 


Act (VI of 1913) —( concld. 


its income on the mosque and it 
was found that after the lady's 
death, the husband left the 
house, keld, that the wag/ was 
Invalid under Mohammedan Law. 


[Per PULLAN, J., ASHWORTH, 
J., dtssenting.—The deed was in 
substance a testamentary teag/ 
which could not come into opera- 
tion until the death of the mug:/ 
and it was invalid because the 
wagf being in the name of a 
mosque, the / reserved a 
benefit to himself]. 


MUHAMMAD SHAFI v. MU- 
HAMMAD ABDUL AZIZ 
Muth— Money borrowed for 


necessary expenses by superter of 
Muth. 


See Hindu Lew . 
Negligence— Z»rden of proof. 


See Evidence Act, section 
106 ie zs 


Negotiable Instrument—Z elder - 


iM due course—Right to have re- 
course against. drawer—Bound to 
follow imstructions appearing on 
the face of the document, 


The defendants-appellants were 
sellers of goods to Messrs. 
George Knowles and Gompany, 
London. By an arrangement be- 
tween the appellants and George 
Knowles and Company_a Bank 
granted "Confirmed credit” to 
the buyers and the Bank intimated 
to the sellers that they would be 
prepared to negotiate drafts, ac 
companied with shipping docu- 
ments drawn on the buyers. In 
order to protect themselves 
against fluctuations of exchange 
the appellant drew bills on buyers 
and negotiated them with the 
plaintiffs-respondents. The drafts 
were D/A which meant ''Docu- 
ment ainst acceptence’’ and 
the courts helds that the meaning 
of that phrase was that the holder 
of the bills was found to dellvei 
shipping documents of title to 
the drawees on their acceptin 
the bilis. The respondent Bant 
daly presented the bills for ac- 
ceptance to the drawees and on 
their acceptance of the same 
delivered the shipping documents 
to them. The drawees subse- 
quently became insolvents and 
the respondents, claimed money 
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from the drawers (appellants). course" and therefore his claim 
The appellants’ pleader in reply against the drawer mast fail. 
submitted that the plaintiff Bank RAM SARUP v. HARDEO 
having known that another Bank PRASAD .. " .. 109I 
had granted ''confirmed credit" | rS : 
to the buyers it was the duty of RE. ea ane ef Hund 


the plaintiff Bank not to part 
with the shipping documents but 
to hand them over to that Bank. 

Held, by the Privy Council that 
the defence was untenable and 
the plaintiff Bank was bound and 
entitled to follow the Instructions 
contained in their contract, vrs., 
to deliver document against ac- 
ceptance. 

The plaintiff Bank was not 

. concerned with any arrangements 

between the respondents and 
thelr buyers or any other Bank, 
and its rights as a holde: in due 
course to have recourse against 
the drawers were not cut down 
by any such arrangement. 


M. A. SASSOON AND SONS, 
LIMITED v. THE INTERNATION- 
AL BANKING CORPORATION 


Negotiable Instruments Act 
(XXVI of 1881), sections 9, 19 
and 59—-Taking a stale chegne— 
Wher transferee mot a holder in 
due course’ —Suit against dratoer— 
When dots mot. lse. 


A cheque is payable on demand 
and the amount becomes payable 
whon the cheque is presented for 
payment to the drawer. 


Under section 9 of the Negoti- 
able Instruments. Act 'the holder 
in due course of a cheque meansa 
person who for consideration be- 
came the possessor of the cheque 
(if payable to bearer) or the 
payee or Indorsee of the cheque 
(1f payable to order) before the 
amount mentioned in it becomes 
payable, and who had no sufficlent 
cause to believe thet any deft 
existed in the title of the person 
from whom he deiived his tltle.. 


Where the plaintiff took a 
stale cheque, in good faith, for 
Éonsideration, without notice of 
dishonour, and without having 
any reason to believe that there 
was any defect in the title of his 
transferor who was found not to 
be a holder for value, the endorse- 
ment to him being fictitious, 
Áeid, -that plaintiff cannot be 
regarded as a "''holderin de 
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renewed after acceptance—When 
acceptor lable on foot of the Arst 
bill 

When a cause of action for 
poney is once complete in itself 
end the debtor then gives a bili 
or note to the creditor for pay- 
ment of the money at a future 
time, the creditor, if .the bill or 
note Ís not,pafd at maturity, 
may always as a rule sue for 
the original consideratión provid- 
ed that he has not endorsed or 
lost or parted with the bill or 
note. under such circumstances 
as to make the debtor liable upon 
it to some third person. - 


A fresh agreement between the 
drawer and the Lolder for value 
of a bill of exchange does not 
release the acceptor of the first 
bill ffom liability on foot of the 
first bill. . 

THE PUNJAB NATIONAL BANK 
v. TAJAMMUL HUSAIN, Br 
SHESHAR NATH ez š 


1a Section $0. 
See Evidence Act, section 9a, 
Proviso 3... ais um 


Oaths Act (X of 1873), sectio 
9 to- 11—Provistons . of—Parttes 
agreeing to be bound by oath—Subse- 
quent — retraction— Reasons for, 
court's duty lo consider. 


Where after agreeing to be 
bound by the oath of one V, the 
plaintiff wanted to retract on the 
ground that AV was found to be 
a friend of the defendant but the 
lower court rejected plalftiff’s 
application holding that he could 
not reslle from the agreemenf, 
Asid, setting aside the lower 
court's order, that the proper 
course jor the lower court was 
to examine the giounds upon 
which the plaintiff «granted to 
withdraw from the reference and 
to satisfy himself whether the 
reasons given for the desire to: 
withdraw were satisfactory or 
not. 


The Indian Oaths Act gives the 
court a discretion to a nister 
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— after agreeing to an oath, satisfies 


the court that there is good 
ground for retracting, the court 
would probably exercise a wise 


discretion in refusing to adminis- - 


ter the oath, but when a party 
puts forward frivolous reasons for 
retracting, the court is justified 
. in administering the oath not- 
withstanding the retraction. 


SALIK RAM v. WALI AHMAD 


———————— Section I 
Provisions of—Applicabslity of— 
Reference toa pleader—Partiss na- 
dertaking to abide by decisom of — 
Decision, Anality of. 


Where after*some ixi dence had 
been recorded in a suit for res- 
titutlon of conjugal nghts brought 
against a minor who was represent- 
ed by her guardian, the case was 
referred to a pleader at the !ns- 
tance of the parties who under- 

“took to abide by his decision and 
the sult was ultimately decreed an 
the basis of the pleader’s state- 
ment, 
bound by the. statemeat of the 
pleader in view of the provision 
of section 11 of the Oaths Act 
of 1873. 


DEORAJ MISRA v. ABHAI RAJI 
Octrol duty—Payment of—Re 
fund, question of. 


See Municipalities Act (II of 
1916), section 326  .. " 


4eid, that the minor wase 
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Partnership — Partition — Suit 


for, when not maintainable - 
See Companies A sections 9 
(2) and 25 (2) è 
Penal Codo, sectson  r74— 
@ Oftnce under, when not made ont. 


See Land Revenue Act, section 
147 e c 

Section Jos Cone 
ton ginder- When jrstifed —" Caus- 
wg a ctrcemstance (o exist,” what 
amounts to—Charge written by 
Judge and read out to jury ay 
Government -Pleader—Judge ig- 
xeram? of  Brdw — lamguage— 
Preedure, legality of. 


"Where the accused, after inspir- 
ing a witness with an absolutely 
false story implicating two men 
ona charge of murder, brought 
him before the District Magistrate 
who took down his statement 
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was liable to conviction under 
section 194 of the Penal Code. 


Where the Judge, being in- 
sufüclently acquainted with the 
Urdu language so as to be under- 
stood by the jury, wrote outa 
very long charge dealing elaborate- 
ly with all the evidence and all 
the points in the case and this 
after being translated Into Urdu, 
was read to the jury by the 
Governmént Pleader, hda. that 


1170 INDEX [A. L. J. R. 
Oaths Act (X of 1873) PAGE Penal Code—(cowtd,) 7 PAGE - 
—feoncld.) | held, that the accused did cause 
the oath or not, and if a party, “a circumstance to exist’? and 


there was no illegality in the 

procedure. í 
8UR NATH BHADURI v. Em- 

PEROR nm T 


a tA EH 311—ÓOffence 
nnder— Withdrawal of com plaint 
en respect of, by District Magistrate 
— Illegality. 

See Criminal Procedure Code, 
(Act V of 1898 as amended in 
1923), sections 476 and 195 (5) . 


——— —— — Section ie OPI 
under, when no made ent—“Mak- 
ing profi oni of crime while knor 
ing and screening the offender — 
Essential ingredients of the offence. 

“ The primary aim of section 
ars of the Penal Code is to punish 
all trafficking in crime Hy which 
a person knowing that property 


‘| has been obtained by crime and 


knowing the criminal makes a 
profit out of the crime, while 


screening the offender from jus- 


tico’. 


Where the accused merely un- 
dertook to endeavour to trace out 
and to restore certaln horses, 
which had been lost to their right- 
ful owners and in the event of his 
being successful, he was to be paid 
Rs. 30, but there was no evidence 
that theeaccused knew the cri- 
ld, that accused was not 
guilty of an offence under section 
215 of the Penal Code. 


EMPEROR v. MANGU 





———————— Section 230 
read with section 114— Instigation, 
whet amennis to. 


Instigation necessarily connotes 
some active suggestion, or support 
or stimulation to the commission 
of the act Itself. 


Where the applicant expressed 
approvf of the conduct of certalr 
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persons who were maltreating a Permanent tenancy or pre- 

tenant for committing extortion carions- tenancy — Enhancement 


and as a result of his suggestion 
that "the tenants ought to be 
beaten," blows were inflicted, 
Acid, that the applicant's remarks 
stimulated the commission of an 
offence and, therefore, his convic- 
tion under section 330 read with 
section 114 of the Penal Code was 
a proper conviction. 


- NAZIR AHMAD v. EMPEROR .. 


Section 4«08— 
Conviction. under — When trial 
vitiated. 


See Criminal Procedure Code 
(V of 1898 as amended in 1913), 
sectlons 234 and 235 . . 





Section 459— 
_ Inapphcabiltty of, where causing of 
grievous Anri succeeds the entry— 
Secitons 441, 442 amd 445, tnter- 
pretation of. 

“ Criminal trespass” and its 
aggravated form of house-tiespass 
or Bouse esting is not a con- 
tinuous offence and is complete 

n entry or as soon as the 
offender has indicated an intention 
by remaining on to intimidate, 
insult or annoy or to commit an 
offence. Section 459, Indian Penal 
Code will nòt, therefore, apply 
where the causing of -grievous 
hurt succeeds the entry, or indica- 
tion of such Intention: that is to 
s2y,1t will not apply to a trespass 
committed by remaining on. 


SAID AHMAD v. KING-EM- 
PEROR through RAM KARAN 
SINGH Sa : 


————— — Seccion 499— 
Defamation—Accused, statement of, 
under section 342 (2) of the Crr- 
minal Preceduie Coda (Act V of 
1898 as amended in 1923), artsing 
out of question put by Court— 

nat punishable. 


An accused making a defama- 
tory statement in his defence, in 
answer to questions put to him 
by the Court, is saved from punish- 
ment under section 499 of the 
Penal Code, by the protection 

ven to him under Section 342 
2) of the Cilminal Procedure 
Code. 


MURLI PATHAK v. EMPEROR 
through BHUKAL Lol 
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of rent, in consistent with permanent 
tenancy. 

See CivH Procedure Code, sec- 
tions 100 and Ior E D. 


Possossory title P /72a:2n:1/7 
wrongfully ejected by defendant— 
Plaintif entitled to rely upon pos- 
165307 y title—Independenily of sui 
under Specific Relief Act, section 9. 


e Even independently of section 
9 of the Specific Relief Act a per- 
son who has been ousted bya 
trespasser from the possession of 
{mmovable property to which he 
had merely s» p$ssessory titlo, is 
not debarred from bringing a suit 
in ejectment on the bis of his 
possessory title even after the 
lapse of six months from the date 
of dispossession and where the 
plaintiff was in continuous and 
peaceful possession for a long 
period, he would be entitled to 
retain such possession. The mere 
assertion of proprietary title in 
the plaint does not disqualify the 
plaintiff from his right to obtain 
possession. . 


RAM DAYAL v. SARASWATI .. 


Pre-omption— Owsership tof ires 
with overhanging branches dees not 
make Shafi Khalit. 


See Mohammedan Law 


~ —— Payment “of pur- 
chasemoney Axed tobe made with- 
in specified period of trial Courts 
decision becoming fAxal—Rechoning 
af time. 

An appealable decree can only 
become final when the timo 
allowed for filing an appeal 
against that decree has expired 
without an appeal being filed and 
till then the decree Is capable of 
being challenged by an appeal 
Where-the decree in a pre-emp- 
tion suit was conditional on the 
payment of the purchase-money 
within 3o days from the date 
af the decree becoming final and 
the deposit was made more than 
p days from the ddte of the 
decree of the first appellate court, 
Aeid, that the decree of the trial 
court which was affirmed by the 
l&wer appellate court did not 
become final till after the expiry 
af go days from the date of the 
the lower appellate 
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Pre-emption—( contd.) 
court and a deposit of the pur- 


chasemoney made within that 
period was well within timo. 


BHAIYA SANOMAN SINGH v. 
RAJA RAM oe owe 


Pre-emptor clam- 
ing part of property sold as owner 
— Seeking preempiion of remainder 
on payment of proportionate price— 
Suil matatainable—Admission made 
during trial conclusrve. 


A party whose own property 1s 
also wrongfully included'in a sale 
may in the same suit claim posses- 
sion of his own property as an 
owner and seek to pre-empt the 
remainder of *the property sold 
on payment of a propoitionate 
amount of the sale consideration. 
An admission by a party made in 
a suit should be treated as con- 
clusive as against that party for 
the purposes of that sult. 


ABDUL AZIZ v. MARYAM BIBI 
Sale by Offcial 
Assignee—Stibiect to preemption— 
Entry ın wajib-al-arz— Value of. 


The official assignee in bank- 
ruptcy takes the property of the 
bankrupt exactly as it stood: in 
his person, with allits advantages 
and allits' burdens, and a co- 
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- Sharer cen enforce. his right of pre- ^ 


emption against the official as- 
signee lf the latter sells the 
bankrupt's property by private 
treaty. Unless the contrary is 
shown, a provision in a wmwa/:éte/- 
ars relating to pre-emption should 
be presumed to be the record of 


a custom. D ' 
' SHEOBARAN SINGH v. KULSUM- 
UN-NIS88A .. ES" oe 


~Twe rrwal suits 
"ja preemptors stumding on same 
footing—Rights of—Property trans- 
ferred toons of the preemptiors by 
vendee for the original brice—— Effect 
of—Syit withdrawn by transferee 
— Transleree ymBleaded as defend- 
ant by hts rrvoi—lie pandena, 
doctrine of, application of. 


MR and MP, who stood on aa 
same footing so far as the right to 
pre-empt was concerned, brought 
two rival suits, within- imitation, 
for the pre-emption of certain 
property sold to one AZ for 
a,consideration. Subsequently, 
AL having sold the said property 
to AB for the original price, «M4 
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withdrew his suit but Af? ìm- 
pleaded him as a defendant and 
assorted that he had a better 
tight to pre-empt than his rival. 
The first court gave MR a decree 
for pre-emption for half the pro- 
perty but on appeal by both 
parties the District Judge decreed 
plaintiff'E claim in Its entliety. 
Held, in a second appeal by MB, 
that as the doctrine of 7rr pendens 
applies in pre-emption suits, no 
transfer made during the penden- 
cy of a pre-emption sult can have 
any effect on the right of the 
plaintiff as it stood at the mo- 
ment the suit was brought. 
Neither M was entitled to retain 
the whole of the pioperty noi 
could AM? take the whole of it 
by pre-emption. The ilghts of 
the parties were to take the pro- 
porty in equal shares ond, there- 
fore, the plaintiff was entitled to 
pre-empt a one-half share of the 
property on payment of one-half 
of the consideration. 





BHAGWAN SAHAI v. NANAK 
CHAND .. j 2e bus 

When suit does 
wot Jie. 7 


See Evidence Act, section 92 


Preemption Act (XI of J922)— 
Taapplicable to a sale-deed executed 
before the enforcement. of—Custom, 
existence of, when not rebutted— 
Preferential right umder— Contract, 
whether bends heirs —hight to sue, 
snrorval of — Effect of. 


Where two wajib ubarses were 
telied upon by the plaintiff, in 
his sult for pre-emption, and ac- 
cording to the earlier document 
" an offer has first to be made 
to a near brother and if he re- 
fuses to take it, then to the 
Jagpóurdar of the other /&o& and 
if he refuses to take lt to any 
one else,” and the second wajik 
ul-ars stated ‘‘ that tho first offer 
has to be made to fades co- 
sharers and if they refuse to take 
the proporty then to the proprie 
tors of the viliage and if they 
also refuse to take then to any 
onegslae, keld, that the presump- 
tion of custom raised by the entry 
In the subsequent ssa/i9-s/-ars has 
not been rebatted by anything in 
the earller s»;:9-u/-ars and that a 
custom exists. 


[A. L. J. R. 
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the vendor were grandsons of 
one BS whereas the vendee was 
descended from Z.5's great grand- 
father, and after the second majè- 
nl-ars the village was partitioned 
and the original plaintiff having 
died after the institution of the 
suit and before the first Court's 
decree, bis widow was brought on 
the record as the deceased’s legal 
representative ; eld, that even 
though the widow was not a co- 
sharer at the time when the sale- 
deed was execated or when the 
suit was filed she was entitled to 
continue the sujt inasmuch as a 
ight to sue survived. 


Held, further that inasmuch as 
the widow is a co-sharer ‘in the 
maha? in which the property sold 


is situated which the vendee is. 


not, she has thus even in her 
own right preference over the 
vendee. 


Per SULAIMAN, J.— Where the 
intention of the paities that the 
contract should remain in force 
between themselves only, or only 
for a fixed peilod of time, is quite 
‘clear from the language of the 
document Itself and the attending 
circumstances, it-cannot be held 
that the contract nover the less 
remains in force forall time to 
come and for all generations. 


LAL UMRAO SINGH x MOHAN 
KUNWAR .. .* 


“Right of 

- preemption” under—When dees 
not arise—Transfer by sale of a 
right to be established by Utzgation 
— Vendor not in pessessron— Wher 
sale not pre-empishle. 


Per SULAIMAN, J.—A sale 
which is not In lieu exclusively 
of a cash price, or such price as 
can be definitely ascertained, is- 
not capable of pre-emption. » 

It cannot be said that in all 
cases where the vendoris not in 
possession of the property he 
purports to sell, the sale is ‘not 
ecapable of pre-emption. 

Where a portion of certain pro- 
perty, which had already been 





alienated by a Hindu widow to a* 


third party, was transferred by 
a sale-deed executed by the 
widow's nearest reversioner, the 
vendee undertaking to fight out 
and incur all the costs of a Iitdga- 
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tion necessary for enabling the 
vendor to recover the property 
from the widow's alienee, as well 
as to run the risk of losing his 
money, and, subsequently, a suit 
filed by the vendor and the ven- 
dee against the alienee was com- 
promised with the result that the 
latter retained a portion of the 
property In dispate and the 
balance was decreed in favour of 
the former; Ae/d, that inasmuch 

under the sale-deed there was 
no transfer of proprietary interest, 
there was no case for the exercise 
of a right of pre-emption, under 
the Pre emption Act. 


KALYAN v? DESRANI be 


— Section 2— 
Sale-deed. | executed. and presented 
fe registration oue day before com- 
mencement of the Act— Actual re- 
guiraliou on the following, day— 
Limiiation—luapplicability of the 
mem Act—Registration Act (XVI 
of 1908}, section g7— Registration 
relates back to date of execution. 
Under section 47 of the Re- 
gistration Act a registered docu- 
ment operates, from the time it 
would have commenced to operate 
If no registration thereof had 
been required or made and not 
from the date ofits registration. 
Where, therefore, certain pro- 
perty sought to be pre-empted 
was transferred under a sale-deed 
which was executed and also 
presented for registration on the 
same day but was &ctually regis- 
tered on the following day when 
the Agra Preemption Act of 
1922 came into force, kee, that 
the transfer was, in the eye of 
the law, made on the day when 
the deed was executed and not 
on the day of registration. Sec- 
tlon 3 of the Act, therefore, made 
the new Act inapplicable to*this 
transfer with the result that ao 
suit for pre-emption lay. € 


MOHAMMAD BASHIR KHAN v., 
KULSUM BIBI i M 


— ——Setim 3 
and section 1, sub-claus® (7) —Scope 
and applicabilsty of —Customary 
right of bream piian within munr- 
cipal arta. 

* The new Agra Preemption Act 
has not abolished a customary 
right of pre-emption within a 
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Pre-emption Act—( contd.) 
municipal area to which the Act 
1s not applicable. 

BOHRA SRI'RAM v. JWALA 
SHANKER SAHAI m oe 
UI ^ 

t -8—11 and 21— Pre- 
lp saves ope of—‘ Right 
of preemption’, what constitutes— 
Existence of right at the date of 
sale—A necessary condition for 
SUCCESS. 

A right of pre-emption is a 





right of a person on a transfer of . 


immovable property to be sub- 
stituted in place of the transferee. 
by reason of such right and, 
therefore, the right of pre-emption 
which it is sought to enforce by 
suit, must beea right which was 
in existence at the date when the 
sale sought to be pre-empted was 
mafe. . 

RAZA HASAN v. MOHAMMAD 
YASIN ~ e es oe 
Section 5— 

Reguirements of — When satisfied 

— Suit for preemplion, when lies — 

Wajib-ul-arz, language of—Preper 

construction of — Cristom implied. 

In a wasrdwi-ars prepared be- 
fore the commencement of the 
Agra Preemption Act (XI of 
1922) it was stated that, " there 
has been no case of pre-emption 

. |n this village but in the surround- 

Ing villages there is a custom of 

pre-emption’? and then the 

details were given. On a suit 
for pre-emption under the Act, 

Acid, that the majrdx«/-ars neces- 

sarily implied a custom of preo- 

emption, and the requirements of 
section 5 of the Act were com- 
plied with. 


= SHYAM LAL ». DWARKA PRA- 
8 3 EH T 





Section 12 
—Interpretation of — Successive 
exercPBe of rights of preempiton— 
“Claming preemption,” meaning 
of expression under subsection ( r^ 
—Saledesds purporitng io trans, 
separate and speciged plets—‘ Petty 
proprictary interests’ under section 
«— What dors mot amount te. 





The scheme of pre-emption lald 
down in section 12, sub-section 
I) of the Agra Pre-emption Act, 
early contemplates “the succes- 
sive exercise of rights of pre 
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emption so that where no claim of 
pre-emption is brought by any 
one who falls within class I,a 
right to enforce pre-emption can 
be enforced successively by those 


persons who fall. within the fol- _ 


lowing classes. 


A defendant who Is resisting 
a suit for pre-emption on the 
ground that he has as good a 
right of pre-emption as the plaint- 
IÆ is ' claiming pre-emption ” 
within the meaning of sub-section 
(3) of section 12. 


Where the sales purported to 
transfer separate and specified 
plots situate in a diffeient putty 
of a makal, neither party being 
a co-sharer in that particular 
gaii, bnt were co-sharers In 
another patts of the same makal 
and the plaintiff was the /aeméer- 
gar and a cousin of the vendor, 
Á&eid, that the lands sold did not 
constitute merely what is known 
as petty proprietary interests, and 
further that even if it were pos- 
sible to treat these sales as sales 
of such Interests, the plaintiff's 
surts were bound to succeed. 


LACHMAN PRASAD s. FAIZUL 
HASAN  .. EC e 
Stic r5, 
subsection (1), clanse (71)—-Rigat 
ef preemption, extent of—When 
right cam be exercised by persons 
mentioned under, in respect of petty 
proprietary interesi — Record of 
custom in wajib-ul-arz, effect of. 

If there is a record of custom 
in the wejié-s/-ers providing for 
pre-emption, whatever the extent 
of custom may be and in what- 
ever way |t may be expressed, 
there is a right- of pre-emption 
under the Agre Pre-emption Act 
which can be exercised in res- 
pect of ga petty proprietary in- 
terest. 

Where the area in dispute 
originally formed part of a patís 
in which the plaintiff pre-empto: 
was à co-sharer but the vendee 
was not, and in consequence of 
some itigation this area came 
to one NH and by reason ofa 
compromise between the owners 
of the petti, NA waa given a 
propretary Interest in this area 
on which revenue had also been 
assessed, keld, that although it 
may be assumed that this area 
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had become a petty proprietary 
interest, it remained part ahd 
parcel of the original sett: pand 
inasmuch as there was a right of 
pre-emption in respect of this 
area and there was no co-parcener 
{n this petty proprietary interest, 
the plaintiff was entitled to pre- 
empt, under clause II of section 
12, sub section (1) of the Act. 


YASRAB BANO v. ZAHUR HU- 
SAIN ce oe i 
— c Section 14, 
subsection (7)—Right of preference 


based on descent from a commen. 
ancestor—Preemplor nov to be re, 


moved further tham four degrees 
including the commen ancester. 


The right of preference on the 
basis of relationship consisting 
in descent from acommon ancestor 
is strictly confined within the 
limits indicated in sub-section 
(3) of section 12 of the Agra 
Pre-emption Act; and therefore 
any person wishing to establish 
aright of preference under sub- 
section (3) must show that ho is 
not further removed than four 
degrees from the common an- 
cestor, and in counting the 
degrees it is necessary that the 
common ancestor himself should 
be counted a$ the first degree. 


The measure of four degrees ^ 


could not, on the language of 
-sub-section (3), be applied to any 
relationship existing between the 
pre-emptor and the vendor. 


JADUNANDAN RAI v. BIN- 
DESHRI RAI m .. 
— Section 16— 
Interpretation of— Entitled to pre- 
empi, meaning of the expresston— 
Claim te preempt portions of pro 
perty based under the Act and 
Mohammedan Law—Decres in rer 
pect of claim under the Act—Partial 
preemption, effect of —Section 4 (S) 

—' Land’ includes buildings stand- 
ang upon tt. 

Where the property sought to 
be pre-empted consisted of a 
Temindari share, a 4rd share ina 
house and a sugar-cane pressi 
mill, and the plaintiff disqualifie 
herself from pre-empting part of 
the property, under the Moham- 
medan Law, by having failed to 
perform the necessary demands, 
keld, that her claim regarding the 
rest, based on the provisions f 
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the Agra Preemption Act, must 
also fall on the ground of partial 
pre-emption. 


Section 16 of the New Agra Pre- 
emption Act does not do away 
with the former interpretation of» 
the law. 


Held, further, that even if the 
caim under the Mohammedan 
Law for pre-emption of the house 
and the sugarcane pressing mills 
failed, the plaintiff had a right to 
fre-empt these properties under 
the Act as the definition of land 
under the Act Includes buildjn 
standing upon lt, although n 
order to be py- emptible such 
bulldin ngs muft be sold along with 
the land to which they ar attach- 
ed but not otherwise. 


ABDUL KHAN v. SHAKIRA 


BIBI Ji 25 .. IOÓI 


Section 17, 
subsectioms (1) and (2)—Construc- 
tion of —Woerd " finds” as used in 
subsection (1)—Aleansng of—Price 
of property sought to be pre-empted 
—How to determine—Burden of 
proof, gestion of —Price set ont in 
saledecd, when xot io be regarded 
as fictitious. 


The word "finds" as used in 
sub-section (1) of section 17 of 
the Agra Pre-emption Act does 
not mean that the court must 
come to a definite conclusion that 
the ostensible price was not the 
actual price, but the meaning is 
that some evidence must be given 
by the plaintiff in order to raise 
a presumption that the ostensible 
price was not the price actually 
paid. A presumption of this kind 
having been raised, the burden of 
proof then shifts to the vendee 
and he has to satisfy the court 


that the price shown in the deed -* 


was the price actually paid by him 
and if he fails to do so, then “all 
the court can do is to enter int6 


the evidence regarding the market- 


value of the property and pass a 
decree for pre-emption on pey- 
ment the market-value 80 
found. 


The fact that it is dificult for 
a plaintiff to rebut evidence given 
by the purchaser must not be 
treated as sufficient reason for 
holding that as a matter of fact 
the price set out in the sele-deed 
{a fictitious. 
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The true market price of ordin- 


ary property is not easily to be 


ascertained and if it is shown 
that the money set ont In the salo- 
deed has actually changed hands, 
the plaintiff must pay that sum i£ 
he desires to get that property by 
pre-emptlon. 


ABDUL GHAFUR v. KAMAL- 
UDDIN  .. i ae 
Section -19— 


Provisions . of—Applicability  of— 
Preemption, suit fer—Defendant 
acguired share during pendency of 
—Efftct of — When plaintif deprro- 
ed of any preference. 

. Where during the penglency of 
plaintiff's suit for pre-emption, 
the defendan®acguired a share in 
the makal by virtue of a deed of 
gift, 4e/d, that the defendant had 
equal rights with the plaintiffs 
and therefore no decree could be 
passed in latter's favour under 
sectiou 19 of the Pre-emption 
Act. . : 


RAM KHELAWAN v. BANKE 
BIHARI RIS es 

Sections 19 
and 320—Sale-deed executed bg 
Hindu widow and reversioner— 
Suit for pre-emption of, by cosharer 
— Gift by widow, in favour of ven- 
dees, after institution of —Efect of 
— Term " indefeasila " as used iu 
section 20 Interpretation of. 


After the plaintiff, who wasa 
co-sharer, had instituted a sult 
for pre-emption in respect of a 
sale-deed executed by a Hindu 
widow jointly with her reversfoner, 
the vendees obtained from the 
widow alone a deed of gift. There- 
upon the plaintiff filed. another 
suit challenging this transaction 

ich the lower conrts subse- 
quently found to be a gift and not 
a sale bit the interest acquired by 
the v8ndees under this gift was 
held'hot to be Indefeasible. Plain 
tiff's suit for preemption was, 
however, dismissed. Ald, at 
the first sult to pre-empt the sale 
must be docregd, but the second 
sult must be dismissed as the gift 
was not pre-emptible although ths 
vendees could not make them- 
selves out to be co-sharers as 
they were claiming under a trana- 
action of gift carried out by a 
Hindu widow—a transaction which 
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did not confer an indefeasible 
Interest. 


The trm ''indefeasible '' as 
used in section 20 of the Pre-emp- 
ton Act should not be interpreted 
in the restricted sense, i «., an 
Interest which cannot be defeated 
by a suit for pre-emption. 


The Act contemplates that a 
vendee cannot acquire the status 
of a co-sharer unless the interest 
he acquires before the date of the 
decree is “~ indefeasible ’’. 


Dxo NARAIN SINGH  r. 
AJODHIYA PRASAD .. . 


Section f0— ` 


Interpretation of—Rroal preemp- 
tors— Surt tastiinted after decree in 
faveur of one of them—When not 
barred. 

.The right of pre-emption is not 
a right of transfer but a right of 
substitution. 


The mere fact that a rival pre- 
emptor had obtained a decree for 
pie emption did not prevent other 
rival pre-emptors from claiming 
a proportionate share in-the pro- 
perty as against-him provided they 
paid a proportionate consideration 
and their suit was instituted with- 
in the period of limitation. The 
expression ''where the pfirchaser 
has “transferred the property in 
dispute to a person having a right 
of pre-emption’’ etc., cannot 
cover the case of a pre-emptor 
obtaining a decree for pre-emp- 
tion. - 

KUNDAN LAL v. AMAR SINGH 


Section 20— 
Term." andefeasible" as nsed tn 
—Interpretation of. 


See Agra Pre-emptlon 
sectlons 19 and 20 


Pross and Registration of Books 
Act (XXV of 1t67), section 9, 
clause (a)—“ Deirvered ont of the 
press”, meaning of the expression 
—When offence under section 16 
not made out. 


The expression '' delivered out 
of the press " used in clause (a), 
section 9 of Act XXV of 1867, 
canfiot be held to be equivalent 
to ‘printed’, :.«., as soon as the 


Act, 


process of printing has been com-^ 


pleted, but it means the actual 
delivery of the book out of the 
press agger the printed sheets have 


a 
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"Act (XXV of 1867) —( cencia ) 


been folded, corrected, bound and 
put in the form of a book 


KISHEN LAL v. EMPEROR 
‘ 


Principal and Agent—A gent 
making secret prokts—Snuit by 
brincipal. 


See Limitation Act, Article 9o 


——————————— —Commnmon 
agent of two principals—Loan by 
agent on behalf of one of his prin 
cipals to another — Liability to pay. 


The same firm acted as Manag- 
ing Agents of two limited com- 
panies and before these com- 
panies went into liquidation, the 
money belonging to one was ap- 
plied for the benefit of the other. 
The transactions which actually 
took place did not clearly amount 
to an express Joan, it being no 
part of either companies! ordinary 
business to lend money. Both 
the companies having gone into 
liquidation, the liquidators of 
the company whose funds had 
thus been utilised asked the 
voluntary liquidator of the com- 
pany for whose benefit these 
sums had been applied to pay 
up the*amount, The claim was 
repudiated amtime-barred. 


Held, “that the fact that the 
agent was common to both the 
principals would not except the 
principal which took the benefit 
of the money belonging to the 
other principal, from liability to 
return It Inasmuch as the Manag- 
ing Agents representing both the 
creditor and the debtor company 
having described these monies as 


advances or loans intended them. 


to be so regarded and the law 
would always presume a promise 
to repay in such a case; 


e 
(2) that the period of l!mita- 
tion would be three years from 
the date of each actual payment 
and in view of the fact that this 
rod had already run when the 
debt company went into liqui- 
dation, the claim was barred by 
time. 


[The action of the agent in 
lending money though originally 
unauthorised, would be deemed 
to be ratified by the fact that the 
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company ‘demanded repayment.— 
fer Mukerji, J.] 

THE UPPER,INDIA RICE 
MILLS, LIMITED v. THE JAUN- 
PUR SUGAR FACTORY, LIMITED 


Forged bll 
presented by agent—Principal’s 
lialslity. 

A man who does a thiXg through 
an agent does it himself in the 
eyes of the law. 


e Where the plalntiff and defend- 
&nt had dealings together and 
one of the plaintiff'a servants 
who were entrusted on various 
occasions with the duty of pre- 
senting bills, eprfsented a forged 
bill on which the defendant paid, 
Áeld, that the plaintiff Was ros- 
ponsible for the act of his servant. 


PARTAB NARAIN v. THE JUTE 
MILLS through BEHARI LAL AND 
KUNJ BEHARI LAŁ.. E 


Probate and Administration Act, 
section 3— Registered will followed 
by a draft will— When eariter will 
to be deemed'to ba revoked —F rebate, 
token should be granted. 


Draft instruction given by a 
testator toa lawyer, or a. draft 
will prepared or such, instruction, 
can be treated as a will so as to 
allow grant of Probate. 


Where, after executing a duly 
registered will making arrange- 
ment for the disposal of his pro- 
perty after his death, the testa- 
tor, in view of the altered cir- 
cumstances in his family by the 


vdeath of certain members caused 


another will to be drafted, mak- 
ing a fresh disposition of his 
property and although this draft 
will was unsigned and unwitness- 
ed, the testator had understood 
and corrected It and had asked 
his vakil to have it depositede 


277 


724 


with the District Registrar, but 9 


before any deposit was made, the 
testator died; eld, that this draft 
wil was @ genuine document, that 
it was intended by the deceased 
to take effect as his "lest will 
and therefore en application for 
probate of this will should be 
granted. 
e 


BALMAKUND v. RAMENDRA 
NATH GHOSE... 
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Act—1 conecld. ) 


SCO 4— 
Power of widow to cenpey property 
as execulrix. . 


of 1920)—(« amid.) 
the mortgagee and the mortgagor 
to which the Receiver was no 
party is not binding on the Re- 
celver and leaves the equity: of 





See Will Taa 2 AE (v 713 redemption unaffected. 
of 1920) koe Tano pen eet y 5d The rule of res judicata applies 
è d to parties to suits, and not to 
Act of s5ss0lpency — Notice by debtor Hos WE d d fo be! 
to creditor suspending qum ef pe 9 Spceavoured oto 
ae come parties but were unsuccess- 
debts—Requisttes of- urpended fal Under secti 6 (4),of th 
payment of his debts”, meaning of neersecHon To A4) SOL tne 
ths expressi Adjudicatsen ke» Provincial Insolvency “Act (of 
: f 2 1907) property which devolves 
bad im lam— Offcta]. Receiver, ew o 
Á - upon the insolvent after the date 
quiry sate conduct of, after termins- - 
> of an order of adjudication im- 
Hem of Ats. ofce-—Jurisdiction, 
iion of mediately vests in his Receiver, 
vi d d iéa lanie sh he alone is entitled to deal 
notice under sec , clau. with it. . 
of the Provincial Ifisolvency 
Md by the, debtor to any of KALA CHAND BANERJEE v. 
his creditors may be oral, but JAGANNATH MARWARI 
it must be a notice in an unam- Sections 28, 
biguons, decisive form, made in 31 and 43— No automatic discharge 
dias dde form of wordas is a ee es order 
particular creditor ‘at a definite —WNo protection from arrest 1m exe- 
time, that the debtor has sus- cretion of decree agasast insolvent. 
pended payment of his debts. ~ Without an order of the Insol- 
The expression ‘suspended vency Conrt,.an insolvent is not 
payment of his debts " means the discharged automatically at the 
entire suspension of his whole end of' the period fixed in the 
indebtedness and a gqneral inten- order of adjudication. 
tion to stop payment to every- Under the Insolvency Act a de- 
body. cree-holder can proceed to arrest 
After an insolvency has come an insolvent, in execution of his 
t ond uds EM ERE Tree ai no adjudication had 
ecelver is terminate taken placé. 
the insolvency court has no jans- E 
diction to start an enquiry into HAT MANI RAM v. SRI 
the conduct of fhe Recelver : a oar 
regarding any alleged pecuniary Sections 43 
loss suffered by the Insolvent. and 69—Corewiction under—Ofen- 
NARAYAN Das v. CHIMMAN ces committed prier io adjudication 
LAL xx m .. 219 | —Débtors attempt to defeat amd 
Reais Jô delay creditors — KeepQ.ng false ac- 
has UU POMMES, SES , -beokr— 
clauses 4 and 5—Secured creditor será hos Si obici ipsas te A 
—Eguity of redemption—Receiver, yep . 
Sqesied in—Recerver necessary party Where a father and his two 
to mortgage susi—Nea bound P sons, carrying on business toge 
decree o passed im his absence—Re- ther, @emoved a very valuable 
mundi ee Gi ipa EU oid COR taal thon 
1 apnd tha ow to n out o 
acquired property—Vesting of. the reach of their creditors when 
An equity of redemption owned the accused had every reason to 
by an insolvent vests in his anticipate the insolvency proceed- 
celver along git his other pro- ings plain vere lator on ER 
perty, and o Recelver is e ed nst them atthe instance 
p&cessary party toa sult by the of the creditors, 4Ae/a@, that the 
mortgagee to enforce the mort- ER dE Tore Wid ed pi voa 
gage. Any arrangement entered under section o e Insol- 
' Into between the mortgagee and vency Act although the father, 
the Insolvent mortgagor, and any who was the moving spirit of the 
decree passed in a snit between. businggs, was dead. 
n e 
5 - è 
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of 1920) —( cencid.) 


Where it was further fonnd 
that prior to adjudication, the 
‘accused had wilfully kept false 
accounts and withheld production 
of their account-books when re- 
quired to do so in connection 
with a previous litigation, but 
there was no evidence showing 
that these acts had anything to 
do with the investigation of the 
accused's affairs or with defeating 
the objects of the Insolvency Act, 
Acid, that these charges did not 
"come under section 69 of ihe 
Insolvency Act. 


It must always be borne in 
mind, in' dealing with questions 
of account-books, even where they 
are false or so badly kept, as to 
amount not merely to neuligencs 
but to & suggestion of dishonesty, 


that sectlon 42 itself provides 
and define, a gwari offence, with 
regard to keeping of books, 


which, ff established, is a ground 
for akind of penal order, post- 
poning the absolute discharge of 
the insolvent when he applies for 
it. 


GANGA PRASAD v. MADHURI 
SARAN f. ES 


A E 60— 
Collector entwusied with sale of 
immovable- property uxder—Ciwil 
Court, no jurisdiction to interfere 
with sale proceedings. 


Where the sale proceedings have 
been transferred to the Collector 
under section 60 of the Insolvency 
Act (V of 1920), the civil court 
has no jurisdiction to inteifere 


with the proceedings of the sale’ 


oficer and has no agthoilty to 
sanction a sale made by the Col- 
lector or his subordinate, nor has 
the sale officer any authority to 
refer the case to the civil court 


and to ask for sanction. e 
GIRDHARI LAL v. TEMA 
LAL 


Provincial Small Gauss Coo 
Act sectson tó—Snii cogsisaMle by 
a Court of Small Canses—Jurisdte- 


tron, question of — Defect of jurisdic- ^ 


tien, effect of. - 

An objection to the Jurisdiction 
must be entertained by any court, 
however late it may be raised, if 
it happens that on the facts 
admitted or proved it is manifget 


197 
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Act—( conta, ) 


that there is a defect of jurisdic- 
tion. 


THE MUNICIPAL BOARD OF 
BENARES v. SHAMBHU NATH .. 


—— Seton 17 
—Provisions of, mandatery juris- 
diction not acquired umtil cash de- 
Benied or security given within 
period prescribed by Art. 164 of the 
Limitation Act of 1908 


* The provisions of section 17 of 
the Provincial Small Cause Court 
Act No. 9 of 1887 ar& mandatory 
and the court does not acquire 
jurisdiction unti? cash is deposit- 
ed or security is given. 


The deposit may be made and 
security given within the period 
prescribed by the law of limita- 
tlon for applications for-rehearing, 
1., Art. 164 of the Limitation 
Act of 1908. 


SURAJ PRASAD v. BALDXO 


— erion s5 
—Revisien— Decision noi according 
to law—Ne subgiantial imjastrce— 
When High Cosrit will me inter- 


fere. 


There should be no interference 
by the High Court, under section 
35 of the Small Cause Court Act, 
unless it clealy appears that some 
substantial injustice to a party 
to the litigation has directly 
resulted from a material misappli- 
cation or misapprehension of law 
or material error in procedure in 
the Court of Small Causes, 


Where the plaintiff was admit- 
tedly the holder of a promissory 
note but the lower court dismiss- 
ed his suit after taking evidence 
which showed that the note was 
not really executed in plaintifiza 
favour and that lt had been dise 
charged by payment to the person 
really interested, keld, that the 
decisiof of the snit by the lower 
court was not according to law 
but inasmuch as no Substantial 
Injustice had been caused to the 
plaintiff, section 25 of the Small 
Cause Court Act could not be 
Ifvoked. 


MADAN LAL s. LAL CHAND .. 
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5 4 Provincial Small Cause Court PAGE Public Gambling Act PAGE 
> Act—( cencla. ) (I of 1925) — Kering a 
' 2 — —— Sechiom 25 “common gaming konse’ — When 
x —Revision wnder— When does not offence made out—'" For the profit 
D .  bse-—Erroncous decision by lower or gain of the person —Inlerpreta- 
eem court ona pant of limstakon —Creil don of the expression—Criminal 
port Procedure Code, section r15— Scope Procednre Code (Act V of 1898 as | 
P “and imitation of —" Jurisdiction’. amended sm 1923), section BÓ«— 
, It i» no ground for revision Destiuction of motes of evidence by 
. under section 25 of the Small Magistrate in summary trial— 
Pi Causes Court Act thatthe court Effect of. 
à 2 whose order It is sought to revise, Where the Magistrate convict- 
d may have come to an erroneous ed two persons for keeping a 
decision on a point of limitation. e | common gaming house on the 
E A court wrongly allowlag a time- finding that when a shop and a 7 
barred application cannot be said house belonging to these persons 
to be acting without jurisdiction. jointly, were raided, one of 
\ z them along with ''satta'' papers 
Section 115 of the €tvi Proce- was found in the shop while 
' dure Code is not directed against the other was discovered in the 
conclgsions af law: or fact in house along with advertisements 
* * which the question of jurisdiction and accounts of "aatta" gambling, 
RU ei is not involved. and the Sessions Judge referred 
RAM v. pus the case.to the High. Court on 
. PABU T MUNNA TA 399 the ground (1) that the Magis- 
: a e ae trate’s action in destroying his 
t5 rnd- sch. Housserent— dincindes “notes” of the summary trial was 
rent of a shop. illegal, (2) that the papers found 
The word house-rent n. Art. 8 were not instruments of gaming A 
=», ‘of the and Schedule to the Pro- and (3) that it was necessary to 
JO. Cou vincial Small Causes Cáurt' Act is establish that the making of profit 
"o 7 a wide enough to include, the rent wis certain, Asid: 

d "E ofashop, and a suit for the re- : 

M CA ^ covery of rent ‘for the occupation (1).there was nothing illegal |, a 
Eu Ki a shop, can be properly filed in in the Magistrate MD s his ^ - 
cae the Court of Smail Causes. notes. 

in (2) that the ers were ins- 
genes AHMADI BEGUM v. GIRRAJ tamante of quiis 
-- ,. "KISHORE .. uie e UBT] OT, : 
Set PRONUM ree R) (3) that it was not necessary 
DT Roo sof Schedule LI—Inspblicabhty of — oe portation of prot being 
2c e ou Slat for compensation for cutting eat P eng- 
77 NT TL trees and removing [riit —Bona fide t 
r RRUAR clasm ef righi—Plaint discloning "o ` (4) that this case came within 
AUS d “alls patron of crime. ze the first definitlon of 'common 
NL AN LN gaming house" In the U. P. Pub- __ 
Pages T Article 35 (i) of the second lic Gambling (Amendment) Act 
Teme Us Schedule of the Small Cause (I of 1925), in which the phrase 
T aae WAQurts Act applies only to those “for the profit or gain’ does not 
et e "acts which, by the circumstances appear. 
t eta” Ode of the écase, are clear y, alleged 
-24 1 7 ‘or shewn to be panishatis by ihe ISMAYL v. EMPEROR M 0346 eC 

O073755, 40 7 Pornim Code, Merely removing Section 13 2 0 

ar>, € 7o fruit or cutting trees undet a Jona —Gambing "im a public place” .' 
suos 9, + 7 Ade claim of right, or ag..a result — Mehring of the iii din "gt : 

IU 0v. 7 Sof the dispute, is not necessafily public place”. . 

E , 3 a criminal offence. : A particular place, thongh pri- 
Ey oe. og vate, May become a public place 
, P . * RAGHUBAR DAYAL ». MULWA, 387 on* particular occasion but dnldss 
- "| "Public Gambling Act (IH of such is the case, a private place 
no ğer ș1807)—Znapġlscašslity of. e | cannot be called a pablic place - 
l aY- merely because lf some momber 
y Ug ‘Bee Contract Act (IX of 1872), .of the public were to pass close 
- EA aection 3o. ' sx e 693 | by, he gnight have an opportunity 
^ - a 
20 x i . i; 
- rae 2: " 
2 x -a ` a 
"eum. H mis Ht ° . 
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of seeing what was going on explain and prove the actual 


there. It must be a place either 
open to the public or actually 
used by the public, the mere 
publicity of the situation not 
being sufficient. 


BABU RAM v. KING-EMPEROR 


Railway Act (IX of 1890), sec- 
tiem 47(£) —Rule 12, framed under 
— Failure by Company to keeb goods 
im enstody for sx momths—Sale, 
when amounts to illegal conversion. 


Where out of seven wagon loads 
of saltsent by plaintiff through 
the defendant Railway Company 
four got damaged through wet and 
the plaintiff having refused .to 
take delivery, the salt was sold at 
auction by the company within 
six months of its arrival and with- 
out presenting a proper bill for 
wharfage to the plaintiff, Aeg, 
that section 55 of the Railways 
Act did not apply, that the auc- 
tion amounted to illegal conver- 
sion and that the plaindf was 
entitled to.damages. z de: 


BENGAL AND NORTH-WEST- 





ERN RAILWAY v. MATRU RAM.. 
Section  73— 
Goods destroyed by fre during 


transit— When Railway Adminis- 
tration absolved from all ltablility— 
Contract Act (IX of 1872), sections 
I5I and 152. 


Where in consignors suit for 
damages for the total loss of his 
goods caused by fire during tran- 

- sit, it was found that the goods 
had been placed in a wagon rea- 
sonably fit for the purpose with- 
a fire proof iron roofing, that the 
Railway Company had been care- 
fal not to put any inflammatory 

^ - articles” with the consignmdht, 
..that the wagon had been er- 
“amined Internally and externally 
at proper times and that when 

the fire was discovered all acts 
ewere done which a reasonable and 
prudent man would have done to 
protect and endeavour to save his 


own property, Aelg, that the Rail- * 
way Company were absolved from - 


any liability to make good to the 
consignor loss or damages sus- 
tained by him. It was not neces- 
sary for the, Railway Companyeto 


m : E 


origin of the fire. 


MOOLCHAND RAM PRASAD v. 
THE GREAT INDIAN PENINSULA . 
RAILWAY.. ae wae 

Sect 72( 2) (b) 
—New, form of Risk-note A, nnder 
Interpretation of—Loss of a per- 

*| tran of a consignment or of a Package 
—Ratloay Company not ebsotved 
from hability—" Pilferage from a 
Package”, meaning of the expresston 
—Misconduct of the railway 
servants, whal amounts to. 


Where out of 11 bales of cloth 
goods despatehef under the new 
form of agreement (Risk-note H) 
it was found on arrivi of the 
goods that one of the bales had 
been tampered with and 11 pare 
of Dhotis wore missing, and in a 
suit to recover from the Rallway 
Company the value of the missing 
pairs of Dkotzs, the trial court, 
on the evidence produced by the 
Railway Company, found that the 
misconduct of the Railway ‘ser- 
vants could fairly be inferred as 
a result of whieh pilferage took" 
place after the goods were recelv- 
ed by the booking clerk, and the 
claim was decreed. .On an appli- 
cation In revision on the ground 
thet the Railway Company was 

e| absolved from.all liability for- 
non-dellvery ‘'df:a part of the’ 
consignment not, consisting of 
one or more complete packages’, 
Aeid, that the Railway Company 
was not exempted from liability. 
Held, further, that to take the 
. view that the Railway was protect- 
-~ | ed from liability where It is only 


159 


a part of a consignment not con- ` 


sisting of one complete e 
| which has been lost, would be 
doing violence-ta the expression ' 
---p''pllferuge from a package” tind 
to be, inconsistent therewith, sa 
pilferage from & package must in 
nearly every case be of a’ part of 
that package however many pack- « 
ages th€re may be In the consign- 
ment- Loss of a portion of a 
consignment or of a package does” 
come within the main provision 
of the form. 


e A railway servant, who is plac- 
od as a kind of guardian over the 
goods of the public tn transit, is 
gullty of misconduct if he allows, 
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Railway Act (IX of 1890) 
—( contd.) 


a trespasser to. obtaln access to 
such goods. 


THE SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. 
BHAGWAN DAS AND B.N. W. 
RAILWAY COMPANY ae 

Section 72 ( 2) 
(b)—Net form of risk-nete B, 
under—Short delivery—Snit for 
damages — Railway administration 
— When not hable. 

Where the plaintiffe sued the 
Railway Company for damages 
on the allegation that one of the 
bales consigned by them, had 
been cut in transit amd g portion 
of the contents of the bale had- 
been removed but there was no 
allegation that any pilferage from 
& packago or packages had been 
pointed out to the servants of 
the Railway administration on or 
before delivery  excepting the 
fact that the claim of the plaint- 
ifs had been notified to the 
Railway Company- some. four 
months after delivery under sec- 
tion 77 of the Railways Act, eld, 
that the Railway administration 
was not Hable under clause (4) of 
the proviso to risk-note form H 
and therefore the suit must fall. 


Clause (4) deals with pilferage 
from a package or packages form- 
ing part of a. consignment pro- 
perly packed when such pllferage 
is pointed out to the servants of 
the Railway administration on 
or before delivery. 


KISHORE CHAND SHIB CHA- 
RAN LAL v. B. B. AND C. I. 
RAILWAY .. as Sd s 


Section 7ó— 
Risk-nede form B—Loss due to 
ful weghigence—Burden of proof 
—Cintract Act (1X of 1872), sec 
trons 152, 152 and 160. = 


Tee burden of proving that a 
Railway Company took suffclent 
precautions against loss or theft 
of a consignment which is pot 
delivered complete or 1n proper 
condition is onethe Railway Com: 
pany under sections 160, 751 and 
152 of the Contract Act and 76 
of the Indian Railways Act. 
This burden is not shifted by the 
fact of the consignor signing risk- 
note B which only limits the 
responsibility of the Railway and * 
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Railway Act (IX of 1890) 
—(contd.) 


does not affect the burden of 
proof. Consequently 1f the facts 
disclosed leave it possible for 
the loss or theft to have been 
due to wilfal neglect, the Rall- 
way wil be held liable for the 
loss. 


SHEO NARAIN v. EAST 
INDIAN RAILWAY m 

"Sections 77 
and So—4Zmtsrbretatton ef—Neksce 
— Suit for compensation fer less of 
geeds— When does net lre—' Lass” 
includes ‘ men-delivery’. 


The words ‘‘loss’' in section 
7 ofthe Rallway Act includes 
non-delivery' or loss 
plaintiff. 


On 26-1-’20 the plalntiff's agent 
handed over several bags of sugar, 
etc. to the O. &. R. Ry. at 
Hapur for despatch to the plaint- 
{ff in the district of Banda and 
the goods reached their destin- 
ation on 49-10-20 when it was 
discovered that they were short 
by 17; bags. On 13-1-’a1 the 
plaintiff gave notice to the G. I. 


^ 


to the ' 


[4. L. J- R. 
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P. Ry. Co., who had carried the 


goods as agents of the contract- 
ing party, and unsuccessfully.aued 
for recovery of the value of goods 
lost, the amount of a* certain 
overcharge said to have been 
paid and damages. 

Hed: (1) that the suit was 
properly dismissed on the ground 
of section 77 of the Railway Act 
as the notice was given after 6 


| months from the date of the. 


delivery of the goods for carriage 
by Rallway; i 

(2y that the plaintif was not 
entitled to compensation for loss 
of goods ; g 

(3).that as the suit was not 
covereé by section 8o of the Rail- 
way Act, plaintiff was not entitled 
to a refund of the overcharge. 


8HEO DAYAL NIRANJAN LAL 
v. GREAT INDIAN PENINSULA 
RAILWAY COMPANY e 


— Sertion 108 — 
“Offence under, when not made out 
—Pulhug the communication cord. 


In deciding whether there was 
reasonable and suficient cause 
for palling the communication 
cord œ$ a train by-a passenger, 


* 
* 
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*Rallway Act (IX of 1890) 
—d cencla. ) 

three elements have to be taken 
into consideration : (1) the risk 
of danger, of loss and of dis- 
comfort to the other passengers in 
relation to the risk arising from 
the circumstances to the person 
pulling the cord; (2) the neces- 
sity ox occasion for pulling the 
cord : and (3) the Importance of 
the line and the train. 


Where, after the train had gone 
about 500 yards from the station, 
the applicant, on discovering 
that he had left behind an article 
containing a very considerable 
sum of money, pulled the com- 
munication cord and it was found 
that the loss of the luggage was 
due entirely to bad arrangements 
and Improper action of the station 
people, that the train was a slow 
one and that it stopped a much 
shorter than its scheduled time, 
Áeld, that the applicant was justi- 
fied in pulling the cord... ` 

ASHARFILAL v. EMPEROR 

Section 123— 
Conviciion umder—When bad— 
Staf-guarters sot part of “Rak 
foy" coudhim the meaning of sec- 
trom 3 (a). 


.. Two ÉHings are necessary to 
bring a man under section 122 of 
the fodian * Railway Act (IX of 
oye (1) that the place of entry 
must be "Rallway" as defined in 
section r (4) of the Act and (2) 
the entry should have been anlaw- 
ful in the inception. 
Staff-quarters or any ballding 
ofa residential character cannot 
be deemed to be a part of a ‘‘Rail- 
way" within the meaning of sec 
tion 3 (s) of the Rallway Act. 


When the accused was found 
playing cards at the house of a 
railway employee, situated be- 
tween two railway lines, and there 
was no legal evidence to prove 
that the entry of the applicant 
was unlawful, &e/d, that he could 
-not be convicted under section 
122 of the Rallway Act. 


LODAI v. EMPEROR 


Rallway Company—Aeserved 
accom edatton—4A pretment to rc? 
vwide— When contract net complete 
—lssuing of tickets, effect of— Suit 
fer damages on Railway ea doled s 
failure— When dees not lie. 


Where the defendant-Raibway 
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Company promised to the plaint- 
iff to make an endeavour to supp- 
ly a reserved third class bogie 
from a certain stetion and 92 
tickets were sold to the plaint- 
iff's agent at the said station on 
the understanding that reserved 
accommodation would be avall- 
able, bat on the arrival of the 
train no reserved carriage was 
available with the result that the 
plaintiff was put to considerable 
inconvenience, annoyance and 
éisappointment, Ae, that there 
was no complete agreement be- 
tween the plaintiff and the Rall- 
way Company for providing a 
reserved carriage nor did the 
mere fact tht nocessary tickets 
were issued amount toa comple- 
tion of any fresh contrict. The 
plaintiff was, therefore, not enti- 
tled to damages. 


'B. N. W. RAILWAY v. Bag 
NATH PRASAD 


Railway receipt—Usexdorsed, 
when mot a document of tstle— 
Possessor of am sm-endorsea receipt, 
when cannot be regarded a duly 
afé$oinied agent — Transfer of Pre 
perty dct, sectfoas 4 and 1:37— 
-Centract Act (IX Bf 1872), sections 
108 and 178— Kusles in the Railway 
receipt, effect of om the provisions 
of the Contract Act — When Raid- 
way Company not estopped from 
pleading agency ^im case of ur 
endorsed receipt. 

If a person gives arailway re- 
ceipt to another person; thein- 
ference is that he appoints that 
other person his agent to take 
delivery of the goods from the 
Railway Company, and the fact 
that inthe rules printed on the 
Railway receipt the Railway Com- 
pany state that It wil] not re 


cognize an agent appointed other- ` 


wise than by endorsement ee 
prevent the Railway Compap 
from pleading that that "UNE 
person was in fact an agent an 
entitled to receive the goods. 
The rele, however, may operate 
as an estoppel if the consignor 
has acted on the belief that the 
Railway Company would not 


recognize ashis agent the person . 


to whom the Railway receipt has 
merely been sent without endorse- 
ment. 


dn the absence of evidence to 
e 


899 
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show a mercantile custom that an 
un-endorsed Railway receipt is 
used in the ordinary course of 
business zs proof ofthe posses- 
sion or control of goods, the Rall- 
wayrecelptis nota document of 
title In the hands of the person 
to whomit is sent. There is nó 
authority for holding that posses- 
sion of an un-endorsed Railwuy 
ARAS by a certain person justi- 

es another person in regard oe 
the possessoras a duly appoint 
agent. 

Under sections 108 and 178 of 
tho Contract Act a document of 
title is a negotiable instrament 
to tho extent that thg possessor 
of it can give a-valid titlà of the 
goods represgnted thereby to a 
vendee or a pledges. The princi- 
ple underlying these sections 
cannot operate in tavour of a 
mere agent. 


SECRETARY OF STATE FOR 
INDIA IN COUNCIL vw. RISHI 
RAM, JAGDISH PRASAD : 


Registration-- When net comput- 
sory. 

See Land Revenue, Act; sec 
tion 111, provisions of* 


ation (Amendment) Act, 
(Il of 1927)—Exg. to section 
17, subsection (2) — Written contract 
for sale—Contasning acknowled g- 
ment of receipt of port consider- 
ation er earnest = money—When 
registration unsecesary. 

Contracts for sale, if redaced to 
writing, which contain an acknow- 
ledgment óf receipt of part consi- 
deration or earnest money, do 
not require registration. 

BANSIDHAR. 
KUMAR SINGH wis 

— — — Section 4«7— 

~ Saledeed executed and presented 

fer rehuiraitom ome day before 

commencement of Preemption Act 

of r&er—Actual registratien on fot- 
lowing day. 

See Agra Pre-emption Act e 
of 1922), section 2 

Religious crfowment—Karta’s 
power to dedicate joint family pre 


SAMPAT 


perty. 
* See Hindu Law  .. ,&- 


Roser vod accommodation— 
Agreement to provide. 


See Rallway Company 


oe 
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Res judicata—Faslure te plead 
in previous suits o ponite bar 


‘created by legislature— Effect of. 


See Agra Tenancy Act (11 of 
1901), section 194 — .. 


Plz f— Wrong 
decison on a point of late—~Whe 
ther can be basis. ef. 


See Civil Procedure Code; sec- 
tlon 1I 


Rule ef Imag pe 
cable to persons endoovowrimg io 
become parties bni unsuccessful. 


See Provincial Insolvency Act, 
section 16, clanses 4 and 5 


——————— Two decrees 
operating as —Which to prevail. 


See Tenancy Act, section 199 


————— When suit barr- 
ed by the principle of. 

See Civil Procedure Code, sec- 
tion 11  ,.. 


Restitution of — rights 
—Habituul beating of wife—HHus- 
band net entitled to amy relief. 


If a wife goes into the witness- 
box and satisfies the court that 
she hás been subjected to beat- 
ings at irregular Intervals extend- 
ing over a considerable périod 
which have been given $to ‘her 
through no fault of her own and 
that as a result thereof she isin 
a conditlon of perpetual anxiety, 
apprehension and unhappiness, 
then that in Itself is sufficient 
reason for a court to offer no 
relief to a husband whose conduct 
is of that character. 


TANNI v. KALLU 
Rules framed by High oni 





Additions to Order 21, rele go, 
Ceoil Procedure Code. 
See Civil Procedure mone: 


Order 3i, rule 90 


Bale-deed— Followed by Pe 
mise deed executed by same parttes 
— Decree passed tn terms of—Con- 
structieg and eect of —When trans- 
action amounts te a mortgage by 
conditional sale—Subsequent com 
duct of parties, evidence of admis- 
néduy of. 

Plaintiffs executed a sale-deed 
in favour of defendants. In a 
sult brought by the defendants- 
transferees to obtain possession, 
a comp@sition deed was executed 
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Bale-deed—(1 concid.) 


by the parties which provided 
that ''if'the purchase-money were 
repaid by a certain date; the ven- 
dees shall give up the property 
and if the vendees refuse to give 
up the property and accept the 
money, the vendors shall deposit 
the money into court, and shall, 
after fling a sult and getting the 
decree set aside and sale-deed 
cancelled, obtain possession". A 
decree was passed in the suit in 
terms of the said compromise. 
Later on the vendees executed 
a sub-mortgage and in this docu- 
ment they descnbed themselves 
as being mortgagees by condi- 
tional sale and as deriving their 
right by the ‘compromise’ -afore- 
said. The 4¢dswat also showed 
that the vendees had got their 
names entered in the revenue 
records as mortgagees by condi- 
tional sale and not as pure pro- 
pretors. Ina suit for redemp- 
tion of the mortgage created by 
the compromise coupled with the 
decree, Aeld, (per MUXKERII, J.), 
that the interpretation put on the 
document by the parties to the 
document themselves was the 
right interpretation and the trans- 
action was one of a mortgage by 
conditional sale. 


The conduét of the parties ts 
admissible In evidence to show 
in what light they themselves re- 
garded the transactions. 


Per ASHWORTH, J., (concurr- 
ing in dismissing the appeal).— 
That by virtue of the decree 
passed in terms of the composi- 
tion deed the ancestors of the 
defendants became the mort- 
gagees whatever their position 
might have been before. 


The defendants could only set 
up their position under the de- 
ciee and could not fall back gn 


thelr position as it would have- 


been on a proper Interpretation 
of the composition deed in the 
absence of the decree. The evi- 
dence of subsequent conduct is 
Snly admissible for the purpose 
ofconstruing a deed when it is 
impossible to arrive at & clear 
finding as to the meaning of the 
deed from its own terms and from 
the surrounding circumstances. 


BADRI SINGH v. SADAPHAL 
SINGH AND ADIT SINGH 


139. 
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Shebait of Muth—Religions en- 
dowment. 


See Hindu Law 


Specific Relief Act (I of 1877), 
section, Q—Inapplicabiustty ef—To 
claim for recovery of possession and 
damages—Pessessory title, basts of 
suit— When decree can be granted 


If a plaintiff, in 2 suit for 
possession, claims a decree on 
the basis of title and further 
claims a decree for damages, the 
fit does not come within the 
purview of section 9 of the Speci- 
fic Relief Act and if the plalnt- 
iff fails to prove his title, either 
possessory or as,2 rightful owner, 
he cannot be'granted a decree for 
possession even though the suit 
may have been brought within 
6 months of the date of disposses- 
sion. 


In a sult for possession, if the 
plaintiff proves that he was in 
peaceful possession at the time 
of dispossession by the defend- 
ant, the defendant can only resist 
the claim for possession on prov- 
ing title in himsélf. If he fails 
to do so, the plaintiff is entitled 
to a decree on the basis of his 
possessory title- notwithstanding 
the fact that the plaintiff did 
not frame his suit as a suit 
under section g of the Specific 
Relief Act and did not sue the 
defendant within a perlod of 6 
months from the date of his dis- 
possession. 


Title is no defence in a sult 
under section 9 of the Specific 
Relief Act but affords a concla- 
sive defence in other suits. 


GANESH v. DASSO AND MU- 
SAMMAT BUDHA Be PN 


— Section g— 
Mohammedan widow's lien over 
property on account of dewer debt 


—Right lo recover possession. e 
e 
See Mohammedan Law "e 
Section 27 


(M) —Pr'wisenr of —A pplication of 
— Prier charges ox pr y mort- 
guged — Mortgages we nawe 
of previous contract for sale— When 
mortgage cannot be enforced against 
property previously contracted for 
stile. 


A mortgagee is liable to pay 


e.. 849 | albthe prior incumbrences on the 
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—fcondd. 
property mortgaged and therefore. 
it is his duty, before entering 
into a contract, to discover what 
the prior charges were. 


Where a mortgagee had notice 
of a previous contract to sell, he 
could not enforce his mortgage 
as against the vendee of the pro- 
perty so contracted to be sold 
previously. 

NASIR KHAN v. TARA CHAND 
Section 4z2— 
Trust preperty—Mutawelli— Right 
to sppornt—Sust for a declaratiex— 
When not barred. 


See Civil Procedure Codo, sac- 
tion 93  .. v. se 

Stamp Act,® section 44, rmd-s0c- 
tron 3— Proper interpretation of— 
Defcrency ın stamp duty—Pasd 
during pendency of suit—Ameunt 
not included ‘im costs—Fresh rui 
barred. 


A sult forthe recovery of de- 
fictency In stamp duty cannot be 
entertained If the case falis with- 
in the provisions of sub-section 3 
of section 44 of the Indian Stamp 

"Áct. 

Where, during the pendency of 
e mortgage suit, the plaintiff 
paid the deficiency in stamp duty, 
although the defendant was liable 
forit, and this amount was not 
included in the costs of .the 
suit which was ultimately decreed 
in plaintiff's favour, Asid, that 
plaintif was barred from institut- 
ing a fresh suit for the recovery 
of this amount. - 


RAM SINGH v. MAN SINGH .. 
Section 62 — 
Defence under—No dishonest inten- 


pp, nnn nader section góa of the 
Procedure Code—Illegality 





of—Acqusttal, order of—Wher 
pustified—Sectron 439 of the Code, 
appl sty of 


Where the Magistrate, finding 
that the accused though gailty of 
an offence under section 
Stamp Act had no dishonest in- 
tention, passed®an order warning 
him for the future, &e/4, that an 

“order of acquittal would have been 
quite regular, bur, as the order 
appeared on the face of it to be 
illegal, it must be set aside and 


z ofthe . 
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Stamp Act—f{concld. ) 


under section 439 of the Criminal 
Procedure Code. 


EMPEROR b. ISHWAR DAYAL 
PANDEY .. m 


Article 5 (c), 
Schedule ( 1) amd sectsen 6r— A grer 
ment achmowiedgping pon dhahüty 
amd stating interest payable in 
future—Accounts—Stamp Duty— 
Contract Act (IX of 1872), section 
25, clause (3)—Applicabrtrty of. 
Where the defendant, while 
endorsing an acknowledgment of 
the debt due by him to the plaint- 
if, on à memorandum showing 
the balance. of & running ac- 
cdunt, stated the rate of interest 
ayable in future, ad, that the 
rovision as to the Interest altered 
the character of the document 
from that of mere acknowledg- 
ment to an agreement within the 
terms of Article 5 (c), Schedule 
(1) and therefore the lower court 
should have acted under section 
61 of the Stamp Act. d, fur- 
ther, that the plaintiff was entitled 
to rely on section 25, clause (3) 
of the Contract Act, it being 





immaterial whether the promise- 


to pay was in express words or a 
matter of necessary implication. 


SAHU PRAHLAD PRASAD r. 
BHAGWAN Das ME #3 


Stridhan—J/asn widow, 


See Hindu Law ss iE 


Surety—Aights ef—Priority as 
between the morigagee and surety 
for only a portion of the mortgage 
debs. 


See Contract Act, section 140 


Tenancy Act (II of 1901), sec 
trons 30, 24 and sy—Tramsfer of 
occupancy holding, whem does not 
amount tea sublease. 


Under sections 20 and 21 read 
with “sections 34 and 25 of the 
Tenancy Act (II of ion the in- 
terest of an occupancy tenancy is 
not transferable otherwise than 
ander a sub-lease for a term not 
exceeding five years. A sub-lease 
contemplated by sections 24 and 
as@f the Act must mean a con- 
tract under which the person given 
the right of occupation is bound, 
after entering into occupation, to 
pay something in cash or kind 
to the person granting that right. 
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Where the plaintiffs, who were 
in debt to thelr land-holder in 
respect of rent due for an occu- 
pancy holding, executed a docu- 
ment granting to the defendant a 
right to hold their occupancy 
holding for a period of five years 
in consideration of the defendant 
promising to meet the arrears of 
rent as well] as to pay the rent asit 
became due yearly to the semindar, 
and the defendant having failed 
to pay the arrears, the plaintiffs 
were eventually ejected by the 
land-holder, Aed, that the transac- 
tion was clearly a transfer and 
not a sub-lease within the meaning 
of sections 24 and 25 of the Ten- 
ancy Act and es it was vold the 
plaintiffs could not sue on it. 

BHAWANI v. MANGALI SINGH 
——— Section ¢¢— 
Interpretation and scops of. 

See Agra Tenancy Act (III of 
.1926), section 273  ... eme 

———— —————Sectiens 95, 
167— Suit for declaration that 
defendant i1: trespesser—Proceed- 
impr under section q3 of the Land 
Revenue Act (III of r901), effect 

of—Jurisdiction, 

Where, ing proceedings held 
previously, ander section 42 of the 
Land Revenue Act, to which the 
plalntiff-semindar was a party, the 
Revenue Court decided that the 
defendunt was a non-occupancy 
tenant, and the pu made 
no a against ecision 
but, ey he sued in the civil 
court fora declaration that the 
defendant was a trespasser, Acid, 





that the final decision in such- 


cases rests with the revenue 
courts and therefore plaintiff's 
. anit must fall, he being bound by 
the revenue court's decislon that 
the defendant was a non-occupan 
tenant. 

SHOEMBER SINGH v. SHOEM- 
BER SINGH ee ee 
e Section 164, 
subsection ( 2) amd sections 165 amd 
r66—Lambardar ead coshorer— 
Negligence and musconduct of lam- 
bardar—.Swit against holder of estate 
of deceased lambardar. 

A plaintiff can in a suit against 


the J/améerdar prove negligence or 
misconduct with a view to gettleg 





633 


545 


—f conid.) * 
a decrée against the Jamüsrdar 
personally or ina suit agalnst a 
holder of assets of tho /améerdar 
can prove the negligence or mis- 
conduct of the deceased amsbardar 
in order to get a decree against 
the estate of the deceased /am- 
bardar in the hands of such holder. 


The words ‘“ plaintiff’’ and 
‘defendant’? as used In sub-sec- 
tion (a) of section 164 are merely 

onyms for the ''codharer" 

d ''/ambersar'' referred to in 
sub-section (1) just: as they are 
used in section 165. 


HAIDARI BEGUM v. SRIMAN 
THAKUR LAKSHMI NARAINJI 
MAHARAJ ee P 
—  Secilans Ig 
and 201, rub-cl.(3)— Suit for pre 
Ktr—Plaimtifs name recorded as 
bropricter—Right te imsiitute suit 
—“Shall presume,” meaning of the 
expression, 

Where a suit for profits under 
section 164 of the Agra Tenancy 
Act (II of 1901) brought by the 
plaintiff, whose name was recorded 
as proprietor of, a specific area of 
land with a specific share of the 
profits, against his brother who 
was a Jaméersar, was dismissed by 
the lower courts on a finding that 
the family was joint and thata 
member of a joint Hindu family 
has no right to claim profits.from 
the &£ar?a of the family, keld, that 
it was not open to the courts 
below to go into the queation of 
jointness or separation of the 
parties. 

Under section 201, sub-clause 
(3), Ifthe plaintiff is recorded as 
having the proprietary right en- 
titling him to sue under Chapter 
XI, the court shall presume that 
he has this right. The words 
"shall presume” in the section 
moan irrebutable 
presumption. 

GIRDHARI LAL v. GOBIND RAI 

——— Section. 165— 
Regusrements of— When mot satisfied 
— Swit by lambarder as Siambardar 
agoinst co-sharer—When doces ot 
fue—Cosharer holding as sit or 


khudkasht excess land—" Lambar- 


dër”, definition of. 


A Jaméarsar cannot sue as lam- 
bordar one or more co-sharers for 
^ e 


and conclusive 
e 
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any sum due from them by reason 
of thelr holding as sr or sAAna- 
kaski excess land. i 


A suit under section 165 of the 
Tenancy Act must be one for 
accounts primarily and it must be 
shown by figures that the other 
co-harers have no claim to-the 
excess which the particular co- 
sharer who is plaintiff, is claim- 
ing. The fact that the plaintiff 
may have paid off another co- 
sharer out of his own pocket any 
money, wil not give the plaintiff 
aright to' recover the money so 
paid from a third co-sharer. 


As regards a /emMrder being 
the agent for certain co-sharers 
„against other o-sharers, theie is 
nothing in the definition of ‘‘lam- 
bardar" In the Revenue Act as 
applied to the Tenancy Act by 
section 4 (13) and read with sec- 
tlon 49 of the Revenue Act and 
the Board Rules. which would 
authorize a /améardar to represent 
a few only ot the co-sharers against 
other co-sharers. 


KOKA vr. CHUNNI .. . 


"Section 193, 
subsection (X )J—" Standing timber” 
—Fruit. trees not included 15 the 
term—General Clauses Act (X of 
1897), “immovable properly”, 
applicability of 

Trees generally are included in 
the term ‘‘immovable property ’’ 
as defined under the Goneral 
Clauses Act (X of 1897), but fruit 
trees aro not Included in the term 
"standing timber " and, there- 
fore, such trees cannot be sold by 
an officer who is authorized to sell 
movable property only. 


SARJU SINGH v. B1JAI BAHA- 
“pur SINGH 











Section 194— 
Suit by one cosharer for whole rent 
— Weaken barred by—Secttom 194, 
sub-section (2), inapplicakility of— 
Faslure to plead im previens suiis a 
postisve bar created by legpislatufe— 
Efect of — No res judicata, 


Section 194 of the Tenancy Act 
(II of 1901) precludes a sult 
brought by one co-sharer for the 
whole rent due to all the co- 
sharers from the tenants, in 
reapect of a holding which was 
owned by several co-shareis. 

e 
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Because the defendants did hot 
raise the ple in two’ previous 
similar suits that the plaintiff was 
not entitled to sue for recovering 
the whole rent from the defend- 
ants, they could not be 
debarred by rule of res judicata 
from raising that point in a sub- 
sequent suit. 


[Per ASHWORTH, J.— Where 
the law forbids a certain thing 
being done in a suit, no amount 
of failure by a defendant in pre- 
vious suits toplead the positive 
bar created by legislature will pre- 
vent its being takenup in a sub- 
sequent suit. 


The special contract provided 
by sub-section 2 of section 194 
has nothing whatever to do with 
the right of a plaintiff to sue for 
the whole rent —Per WALSH, J. 


MANOHAR LAL alias JAISTH 
MADHWA ACHARYA v. BALDEO 
SINGH ss sare 

— Seion 199 (3)— 
Revenue Court, decision of, ander 
—Operates as dectston by Cwi 
Court, for pur pose of res judicata— 
Two decrees operating as rea judi- 
cate as against Pdasntif and defend- 
ani respectroely— Which te, prevat/, 


A decision of a revenue court, 
under sectlon 199 (3) of the 
Tenancy Act, operates as a deci- 
sion by a civil court for the pur- 
pose of rer judicata. 


In a case where two decrees 
operate as res judicata, one as 
against the plaintiff and the other 
as against the defendant, the latter 
decree must prevail over the foi- 
mer because it shuts out consider- 
ation of the former. 


AMAR SINGH v. GOBIND RAM 


——.— — — — Section 273— 
Applicability of —Suit for ejectment 
ofa tres$asser—By proprietor of 
agricultural land — Jurisdiction — 
When sus entertarnable by crvil 
court— Section q4, tuterpretation and 
scope of. 

here the proprietor cf an agri- 
cultural land brought a sult in 
the Munsif's court, for the ejec- 
tlon ofthe defendant on the 
ground that the latter was a tres- 
passer but the defendant pleaded 
that hegmas a tenant of the plaint- 
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iff, that* rent had been accept- 
ed from him and that under 
section 44 of the New Tenancy 
Act (III of 1926) the sult was 
not entertainable in a civil court, 
Aelg, on a reference under section 
267 of the new Act, that the suit 
fell within the four corners of 
section 273 of the New Tenancy 
Act and was entertainable by the 
civil court. But if the court was 
satisfied that the snit related to 
an agricultural holding, it mast 
frame an issue on the defendant's 
plea of tenancy and submit the 
record to the appropriate revenue 
court for the decision of that 
issue only and ultimately decide 
the sult accepting the finding of 
the revenue court on the issue so 
referred. 

The jurisdiction of the civil 
court to refer such an issue is 
expressly provided by section 273, 
and is not intended to be barred 


by the provisions of section 230. ` 


Section 44 was probably enacted 
in order to allow facilities to an 
owner of agricultural land in seek- 
ing a speedy remedy through the 
revenue court if the defendant 
has taken possession without his 
consent and if he is prepared to 
accept damages upto the maximum 
prescribed. x 
MOHAMMAD MUSLIM v. 
MAHRANIA ae . 
Section 254— 
Construction of —Reference to High 
Court by Board of Revenue—To be 
restricted to cases pending before the 
Board — Procedure. 


Section 254 of the Agra Tenancy 
Act (III of 1926) contemplates 
a reference to the High Court by 
the Board of Revenue In connec- 
tion with some case which is 
actually pending before the Boagd, 
but it does not authorise the 
Board to obtain an opinion upon 
any question of law arising in a 
case which has already been decid- 
ed by the Board. 


Where the Board wishes to have 
the opinion of the High Coart 
regarding certain points in a pend- 
ing case on which the members 
ofthe Boad differ, the proper 
course is to submit the case to 
the High Court together with a 

- statement of the facts of that qase 
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and a statement of the conflicting 
opinions of the members who are 
dealing with it. 


RAJA SRI KRISHNA DUTTA 


DUBE BAHADUR v. RAM 
ACHHAIBER RAI m m 
Section 275— 


Provision relates to procedure and 
not substanitve law-—A pplicability 
of new Act to pending actions as 
regards procedure. 


e Transfer of Property Act (IV of 
1882), section 53— Lease executed by 
mortgagor of agricultural holding 
while mortgage decree under execu- 
tson--Transfer can he avoided— 
Lease, question $s to validity of ~ 
Revenue Court's jurisdiction, 


Although a defendant in a mort- 
gage suit has power, so long as 
he retains his possession, to grant 
leases in the ordinary course of 
Management of hie property, he 
cannot make transfers to enure 
beyond the time when the pro- 
porty passes by sale to his mort- 
gegees. Such a transfer, if made 
can be avoided under section 52 
of the Transfer of Property Act. 


While plaintiff's decree, obtain 
ed on foot of a mortgage for sale 
against one BH, was in execution, 
BH leased cortain specified areas 
of the property mortgaged, in 
favour of defendant No. 1 giving 
the lessee express power to take 


actual possession of these areas . 


and the option to cultivate them 
himself. Later on the decree-hold- 
er purchased the mortgaged pro- 
perty at auction and after obtaln- 
ing formal delivery of posses- 
sion against the mortgagor, he 
sought ejectment of the lessee in 
the Civil Court; Ac, that it was 
incumbent on the lower court to 
proceed according to section 203 
of the old Agra Tenancy Act, ut 
as since the passing of the fimt 
court's decree the old Act haé 
been replaced by Act III of 1926, 
the lower court should follow the 
procedifre laid down by section 273 
of the new Act and instead of 
requiring the defendant to insti- 
tute a suit in the revenue court 
fot the determination of the ques- 
tion of tenancy, frame an issue 
On the plea of tenancy and submit 
the record to the appropriate 
reyenue court for the decision of 
> : 
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that issue only. 


Enactments dealing with pro- 
cedure have an immediate effect 
and must, unless the contrary is 
expressed, apply to all actions, 
whether commenced before or 
after the passing of the Act. 


NISAR HUSAIN v. SUNDAR 
LAL 5 


Transfer of Property Act, 
section 6 (n) —Inmappiwcabiluy of— 
Award creating vested remainder— 
Transfer of— Validity of. 

Where an award provided that Z 
and his wife, shall enjoy the 
property in dispute fo» their lives 
without any power to transfer or 
alienate the «ame and that on 
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thelr death none of their heirs - 


or assigns will be entitled to that 
property but it shall go to F and 
S and their representatives and 
assigns in full proprietary right, 
Acid, that the award clearly 
created a vested remainder in F 
and S which they or their heirs 
were ontitied to transfer in any 
way they liked. 


SHUJA-UL-HASAN HAN v. 
MUHAMMAD MOJIZ HUSAIN .. 

— citon 14— 
Rule agarnsi perpetuitus, when not 
offended. 

See Aulad Ali p. Ali Athar .. 


——————— Section 36— 
Collection of rent by the defendant 
—Sust for recovery of —Righis and 
dsabslstses of the transferor amd 
transferes—Basis for determina- 
tion of. 


On 20-219 plaintiff purchased 
defendant’s property which was 
sold in execution of a decree but 
ewdid not get possession till 
sometime in June, 1919. Mean- 
while defendant made certain 
collectons on account of the 
Rabi ME 1919. The Xkarıf and 
Rah payments were due in à 
proportion of 10 annas in the 
rupee on the Ist December and*6 
annas for the Ra% on the Ist 
May in each yoat, 7 


Held, that the rights and 
liabilities between the plaintiff 
and the defendant should have 
been determined on the basis of 
the total ad; rent and the 
number of days in the Sas 
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season, the defendant being given 
credit for a proportion of the 
Rakı rent based on the number 
of days which fall within the 
penod of his lawful possession, 
and the plaintiff being credited 
with a share of the Raš: rent 
based on the number of days 
between the date of his purchase 
andthe date on which the Rab 

rent fell due. 


NAND KiSHORE v. 
SARUP 


RAM 


Secitom  sr— 
Applicability — ef— Transfer èy 
Hindu father of jot family 
broperty—Improvements made by 
transferee—Sutt by the soo—Com- 
pensution—Belrefin geod fasth,” 
meaning of the exprestton— Contract 
Act, section 65, applicability of. 


A Hindu father sold for him- 
self and as guardian of his minor 
son a portion of joint family 
property and the transferees subse- 
quently made valuable improye- 
ments in the said property Ina 
suit brought by the son, after 
attelning majority repudiating the 
sale, it was found that the sale 
was for legal necessity to the 
extent of a part only of the entire 
consideration and that thd tians- 
feree having spent a considerable 
amount on improvements _was 
entitled to this sum for improve- 
ments undef section 51 of the 
Transfer of Property Act. Upon 
these findings the lower appell- 
ate court required the plaintiff 
to sell his interestin the property 
to the transferee, without giving 
him the option to recover the 
property. 


Held, dismissing the appeals: 

Per ASHWORTH, J.—That a 
transfer dy a father and Manager 
of a joint Hindu family is a valid 
transfer until it is avoided by the 
son. A dofeasible title is not 
the same thing as a defective 
title and section 51 of the Trans- 
fer of Property Act applied only 
to defective and not defeasible 
trangfers. At the date when the 
improvements were made the 
transfer had not been avolded 
and the transferee was therefore 
“the absolute owner and must be 
held to have believed himself in 
good falfh to be the owner. It 
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made nd' difference that he failed 
to satisfy- himself at the time of 
the sale that it was necessary. 
Tho transfer became ‘voidable at 
the instance of the plaintiff and 
the plaintiff as a person who had 
- received advantage was bound 
to restore that advantage or 
make compensation for it under 
section 65 , of the Contract Act 
and the lower appellate court was 
right in taking into consideration 
the plea under section 51 of the 
Transfer of Property Act which 
justified the plaintiff being requir- 
edtocredit the transferee with 


the present value of the improve- - 


ments. 


Per MUKERJI, J.—It is always 

a question of fact whether a 
transferee believes or not that he 
is absolutely entitled to a pro- 
erty. Itís not possible to hold 

n every case ofa transfer by a 
qualified owner, alleging circam- 


PAGE 


stances which would enable him , 


to give absolute title, that the 
transferee should be treated as 
believing that he holds absolately 
the property in good faith. That 
in this particular case there was 
sufficient justification for holding 
the bellef that the transferee was 
absolutely entitled to the property 
he had purchased and the rule of 
law as laid down in section st of 
' the Transfer of Property Act 
applied to such a case. 


The definition of the term ‘'In 


ood faith’? as given in the 
eneral Clauses Act of 1897, 
does not 


apply to the Transfer 
of Property Act. » 


LACHAMI1 PRASAD v. LACHMI 
NARAIN .. zi 


—————— —— SO SB 
Leuse executed by mortgagor of 
egriculiureal Aeiding while mê- 
gage decree | under execution— 
Transfer canbe avaded 


See Agra Tenancy Act SES of 
1926), section 273 
e 


———————— ——Secliott 5g— 
Mortgage— Transfer pendente lite 
—Decree based on compromise, 
effect ef—Transferor bound by tke 
transfer—Transferee pendente lite, 
when rights of mot affected. 


T and D claimed certain pro- 
perties as belonging to one JC 
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against one DD who was the 
principal claimant on the other 
side. After a decree was passed 
in their favour but doping the 
pendency of the appeal from that 
decree Zand D mortgaged an 8 
kiswa sharein village U7 to one 
W. The appeal was compro- 
mised, it being agreed as between 
Tand Dand DD that certain 
properties including a half share 
in the boe property should 
gm to T D and that they 
should discharge a certain debt 
due to one AP, Certain other 
properties, including the other 
half share in the 8 Arme; of U 
were giveif to DD who 
agreed' to discharge, amqng other 
debts, the debt due to W and 
neither T nor D- nor thelr pro- 
perties were to be Hable. In a 
suit brought later on by the 
successors of JJ, on the basis of 
the mortgage, ed, that the 
mortgage in sult was enforceable 
agsinst only these 4 dsrwesr of 
village V which are now held by 
the representatives of 7 and D 
and the mortgage was not enforce- 
able against tie 4 ksewas share 
given to DD under the compro- 
mise decree. 


Per SULAIMAN, J., LINDSAY, 
Js dissenting.—Section 52 of 
the Transfer of Property 
Act is not intended for the 
protection of transferors in a 
pending litigation andso far as 
they themselves are concerned 
they are bound by their own 
transfers. A pendente lite trans- 
ferese is bound by the decree so 
far as it goes against his trans- 
feror but itis quite a different 
thing to say that such a transferor 
should be treated for all purposes 
as if he were a ‘party to the sult. 


[Per LINDSAY, J.—A transfefes 

pendente Lite is bound by the 
decree just as much as if he were 
aparty tothe sult and he must 
be bound by the whole decree 
and is “not at liberty to take 
advantage of one pert of the 
decree and repudiate another 
part]. 

[Per MUKERJZE, J.—For the 
pgrposes of the Indian Courts 
Section 52 of the Transfer of 
Property Act contains the entire 
law on the subject of ss pendens. 
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As between the transferor and 

the transferee there 1s no ques- 

tlon of representation. They are 

parties to a contract and are 

bound by the terms]. 


SHYAM LAL v. SOHAN LAL 
« 


————— Section 5$3— 
Fraudulent partition through Re- 
venue Conrt—Transfer by defraud- 
er—Bona fide purchaser for value 
proccted— When partition cannot 
be sel aside by minor. 

A bona fde purchaser for value 
and consideration, whether he 
purchases from a fraudulent gran- 
toror a fraudulent gaten, takes 
the entire estate even thdugh the 
deed 1s voldable at the instance of 
the creditor. 


Where, after effecting an unfair 
paitition by practising fraud upon 
plaintiff's guardian who was a 
pardanashtn lady, the defendant 
co-sharer sold his entire share 
to a stranger and the latter acted 
throughout In good faith having 
no idea about the fraud and 
paid fall consideration and plaint- 
iff’ guardian made ,no pro- 
test for about nine years after 
the partition and the plaintiff, 
on sttalning majority, transferr- 
ed his entire maal in favour of 
his mother, 4e/¢, that the vendes 





was completely protected and 
the plaintiff conld not get the 
- partition upset. ae Be 


SHIKAR CHAND (elas) SRI 
CHAND v. JAGMANDAR DAS  .. 


Section 53, 
provisions of, inapplicahility of— 
Transfer having the effect of defeat- 
img or delaying attachment by judg- 
mant-debtor—When not vosdable— 

Tindu Lato— Joint family property 
—Webt incurred by father—Son's 
right to partstres at any time np to 
attachagent—Son's individual pro 
perinne lable to attachment. 





The sons of & father at any 
time up to attachment of the 
jent family propeity can enter 
nto a partition grith their father 
with the express object of avold- 
ing attachment of what np to the 
time of the partition has been 
joint family property, and H 
they do so, thelr Individual pro- 
perty acquired by the partition 
wil not be Hable to attachment. 
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The partition can only be *set 
aside on evidence showing fraud, 
and the mere fact of the desire 
to save their property will not be 
sufficient to justify an inference. 


“The mere probability or even 
certainty of a transfer having 
the effect of delaying or defeat- 
ing the attachment by a judgment- 
debtor is not a sufüclent reason 
for invoking section 53 of the 
Transfer of Property Act; and 
in such a case there must either 
be the additlonal fact of the 
transfer being for a: grossly in- 
adequate consideration or some- 
thing else which would raise a 
presumption of fraud”. 


[Per KENDALL, J.—The dictum 
in Mulla’s Hindu Law that a son's 
pious obligation to pay his father's 
personal debt is not a personal 
liability must be interpreted to 
mean that it will not follow the 
son after he has been separated 
from his father by a partition.] 


GAYA PRASAD p. MURLIDHAR 


— —Sectiax 58 (c) 
— Sale-desd. subject to am agreement 
fer re-cesveyance on payment? of 
enisre comsideratton— Time not of 
the essence of the comtract— When 
transaction amounts te a Morigage 
by conditional sale—Tests for deter- 
mining nature of transaction. 


Three documents were executed 
and registered as separate ` docu- 
ments on the same day. The first 
was a sale-deed, executed by the 
plaintiff, purporting to sell abso- 
lutely certain property to the 
defendant who was to hold 
undisturbed possession over^it; 
by the second document which 
was described as a deed of relin- 
quishment, the plaintiff purport- 


ed to relinqaish all his righta to. 


the sand £ÁsdkasA: lands in- 
cluded in the sald property. The 
third document was an agreement 
by the defendant giving an option 
to the plaintiff to re-purchase 
the sald property, any time after 
sevon years, by returning the 
whole conslderation for the sale- 
deefl out of his own income or 
funds and not by '' borrowing or 
selling property," in which case 
the agreement was to be treated 
us vold. Even prior to' these 
transactjons the parties stood in 
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the relation of debtor and vredi- 
tor. Just after seven years the 
plaintiff sued for redemption 
treating the transaction as a mort- 
gage by condltional sale on repay- 
ment of the consideration money 
which he had raised by means of 
sale and mortgage. 


Held, that Inasmuch as the 
sale was subject to the condition 
of  re-conveyance on payment 
of the entire consideration and 
time was not of the essence of 
the arrangement between the 
parties, the sale fell within the 
definition of mortgage by condi- 
Honal sale as givenin section 
88 (c) of the Transfer of Proparty 
Act, and the plaintiff was entitled 
to redeem. 


The test in such cases is the 
intention of the parties, which 
must be gathered from the lan- 
guage of the documents them- 
selves viewed in the light of the 
surrounding circumstances. - 


.MATHURA KURMI v. JAGDEO 
SINGH v s us 


————— Sectton. 83— 
Provisions of— Mortgage— Kadems- 
tion — Sust for, by transferee— 
When cannot be filed before expiry 
of stipulated term of merigage— Per 
sonal concessa in favour of mert- 
gage— What umeounts to. 


In the absence of any agree- 
ment expressed or implied to the 
contrary, the right to redeem and 
the right to foreclose must be 
regarded as co-extensive. - 


The mere use of the words awder 
miyad in the mortgage-deed Is not 
enough to evidence a contract to 
the effect that the mortgagor was 
given a right to redeem before 
the expiry of the stipulated period 
for which the mortgage was effect- 
ed. . 


Where the mortgage was made 
for 15 years but it was agreed 
between the parties that ‘if the 
mortgagor paid the mortgage 
qnoney for his own house, he 
would be éntitled to redeem the 
property andar msyad’’ and fur- 
ther "that the mortgagor will not 
be entitled to redeem the property 
by mortgaging or selling the pro- 
perty to another perty," and the 
appellant having purchased the. 
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equity of redemption, brought a 
sult for redemption before the 
expiry of the term fixed In the, 
mortgage, els, that the suit was 
premature, that the mortgage was 
for a term of 1§,years certain 
and that no option was given 
to the mortgagor to redeem the 


mortgage before the expiry of that - 


perlod. 


[Per SEN, J.—The rigidity of 
the original contract was by reason 
f the special contract relaxed 
n favour of the mortgagor bot 
it was a concession and nothing ^ 
more, but the appellant was not 
entitled to the benefit of this per- 
sonal concessiof.] 


SHIAM LAL v. JéGDAMBA 
PRASAD .. ee 
——————— Section 

Sale held in contravention of Dae 
nens conmfirmed—Code of Civil. Pro- 
cedure ( Act V of 1908), Order 34, 
rule rg—Eguiy of redemption, 
when extingnished — Anctpn-ur- 
chaser, right of—Mertpage, suit for 


“redemption by sens and grandsons 


of merigagors. 


BS and T'S executed a mortgage- 
deed in favour of DD on the 
z20th April, 1877. Under the 
terms of the mortgage two villages 
R and P were mortgaged with 
possession and a half share in 
village D was hypothecated by 
way of security for payment of the 
mortgage money at the time of 
redemption should the value of 
the two villages prove insufficient — 
to pay the debt. The mortgagee 
having taken possession and ob- 
tained a hen by way of a simple 
mortgage over the third village 
leased the two villages X and P 
to the mortgagors four days later, 


on the 24th April, 1877, and on ° 


the same date the mortgagors 
hypothecated the two villages and 
a half share in village D us secu ə 
ty for payment of lease money, 
The lessees (mortgagors) having 
made anitin payment of the 
lease money were ejected on the 
15th May, 1879 by DDewho, after 
taking possession of the two 
villages, instituted a suit to 
enforce the simple mortgage of 
ca April, 1877, on the roth 
une, 1880 for recovery of the 
arrears of lease money. The suit 
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was decreed and the property 
wis put up to auction and pur- 
chased by DD himself under a sle 
certificate, dated 22nd Novem- 
ber, 1881. 


In a suit for redemption of the 
earlier mortgage dated 20th April, 
1877 by the sons and grandsons 
of the mortgagors, Áe/d, that the 
sale of the 22nd November, 1881 
duly confirmed by the court exe- 
cuting the decree, the  mort- 
gagor5 right in the equity of 
redemption was SW papae and 
it was the equity of redemption 
owned by the mortgagors which 
was sold at auction and after the 
sale it no longer remained their 
property. Heid, further, that in 
1881 when the sale took place 
the principle of equity enunciated 
by.their Lordships of the Privy 
Council was applicable and not 
a prohibition as laid down in 
section 99 of the Tranafer of 
Property Act and that even if the 
principle of the provisions of that 
section applied in terms to the 
sale, the equity of redemption in 
the anctloned property will not 
be saved to the mortgagor after 
the sale was confirmed. 


JAGAT SINGH v. JAI NARAIN.. 


Sections raa 
and 1a3—Deed of gift executed— 
Gift accepled by tha domse—(Gifi 
complete and irrevaceWle—Regisire 
tren relates jack te date of executt on. 


Where the donor of immovable 
property has handed over ta 
the donee an instrument of gift 
duly executed and attested, and 
the gift has been accepted by the 
donee, the donor has no power 
“togrevoke the gift prior to the 
registration of the instrument, 
and neither death, nor the express 
revocation by the donor is a 
groumd for refusing registration, 
if the other conditions of the 
Registration Act are complied 
with. . 





A Hindu govgmed by the Af;- 


takshara possessed of ancestral. 


property before adopting a son 
executed a deed of gift which was 
registered three ys after the 
adoption, Áed, that the deed of 
gift was complete and the adopt- 
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ed son could not challenge It. e 


T. "V. KALYANASUNDARAM 
PILLAI v. KARUPPA MOOPPANAR 


Village Panchayat Act (VI of 


1920) — Panchayat constituted under , 


Brovistons ef, a "court!" —Criminal 
cuse pending before—Transfer of, 
High Court's sutisdiction to direct 
— Criminal Procedure Code, section 
5 read with section sx6—~Letters 
Patent, section 22—Apphcakelity of. 


Under section 5 of the Criminal 
Procedure Code read with section 
526 of the same Code, the Hi 
Court has jurisdiction to transfer 


cases from village sanchayats con-^ 


stituted under the U. P. Village 
Panchayat Act (VI of 1920). 


Though the observations made 
in the case of XKam/ajati Panth 
v. Emperor, 23 A. L. J. R., 897, 
are in the nature of eher dicta 
still thoy are entitled to the great- 
est welght. 

BASDEO MISRA v. 
MISRA 3s ae 

Wagering contract. 

See Contract Act, sectlon 30-.. 

Wagt—7s faveur of vous. 


See Musalman Wagf Validating 
Act. - . 


Requirements of. R 
See Mohammedan Law ve 
Wilful negligence— err dut to. 
See Railways Act, section 76 .. 


WIl—ZEx$rernon “efecti, cons- 
truction ef—Pertion of estate wot 
specifically devised, effect. of —Intes- 
tacy—Probate and Administration 
Act (V. of 1881), section ¢—Power 
of widow io convey property as exe- 
cniris — Landlord and tenant — 
Ajstofbel — Evidence Act, section 116 
— Benafctal title, when not affected. 


Test#tor left four sons, a 
daughter and a widow. By his 
will he appointed his widow the 
sole executrix. The material 
clause of the will ran as fol- 
lows:—''I give and devise and 
bequeath my three houses in the 
Town of Rangoon together with 
lanfi thereto belonging and all 
the out-offices and buildings 
standing thereon, and al] my 
household furniture, carriages, 
horses, chattels and effects, and 

e 
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al moneys and debts due and twelve months on rent. Subse- 


owing to me which I shall be 
possessed of at the time of my 
death unto my said executrix 
absolutely". Testator owned at 
his death certain ladds at Kokino 
In asuburb of Rangoon which 
were not mentiqned or disposed 
of In the will specifically. 


After his death, the widow ob- 
tained probate of the will and ad- 
ministered the eatate. She sold 
the three houses, discharged all 
the debts and was finally left in 
1904 with the Kokine lands in her 
possession with some cash. 


The eldest son died Intestate 
and hls rights devolved upon the 
other members of the family, all 
of whom lived together on the 
Kokino land. . 


In November 1904, the widow 
treating herself as the absolute 
owner of the Kokine land mort- 
gagedit to a money-lender. Her 
second son joined in the deed 
as surety.  Thenceforward the 
widow raised money repeatedly 
on the security of those lands. 
Ultimately she ostensively sold 
the lands to the plaintiff, who was 
the last mortgagee, in discharge 
of the mortggge-debt. The plaint- 
{ff agreed tO reconvey, lf paid, 
his money back within a year. 
The second son, who was a bar- 
rister and was defendant No. I 
In the sult, was a party to this 
transaction and plaintiff let the 
premises to him as a tenant for 


quently the defendant having re- 
fused to vacate, the plaintiff in- 
stituted the present suit against 
the widow, her three sons and 
her daughter. 


Held, that 


(i) There was intestacy as re- 
gards the Kokine lands. The 
word ‘‘effects’’ applied under the 
context to movables only and 
did not include immovable pro- 
Berties. 


(#1) Consequently all the chil- 
dien of the testator were entitled 
to their share in the Kokine 
lands. e è 


(ss) Though the estate was 
originally vested in tife widow 
under section 4 of the Probate 
and Administration Act, It had 
been completely wound up by the 
yoar 1924 and shecould not sub 
sequently convey a good title to 
the lands to the plaintiff who was 
aware of the will and other cir-^ 
cumstances of the case. 


(sv) Second son (defendant 
No.1) was, however, estopped 
from disputing the plaintiff's title. 
But the other two sons and the 
daughter were not estopped inas- 
much as they had made no re- 
presentation to the plaintiff that 
the property was wholly their 
mother’s or that she had the title 
to dispose of it as executrix. 


JOHN AGABOG VERTANNES ». 
JAMES GOLDER ROBINSON s 
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IMMUNITY OF JUDGES UNDER THE CRIMINAL LAW 


" De fide ast officio fudtcis non recipitur questio, sed desctentia 
sive set error furis sive facti. "—Bacon. (?) 


A judge must be fearless anf independent (*) besides being 
fair and just ; and to protect him in the discharge of his complicated 
duties law gives him substantial protection. He has a twofold 
capacity. He has to perform duties, both judieiat and 'non-judicial ’. 
In the latter he is protected like other public sezvants, under 
sections 76 and 78, and 79 of the Indian Penal Code. But his 
special protection is the higher one under section 77. In his private 
capacity he has all the duties and obligations of the ordinary citizen 
and this protection attaches only to his office. “ Factum a judice quod 
ad officium ejus non pertinet ratum non est” (*). It extends to 

“his acts whether he does them sedente euria or not (*). ` 


The higher protection of the judge is a relic of the old Anglo- 
Saxon law (°), and is more in evidence in tha legal systems of the 
countries more influenceed by that system. Under the old Roman 
law he had an uncomfortable position (*). He was responsible not 
. only for ignorance or careless misapplication of law but also for . 

imprudentia fudicis, unnecessary adjournments st item suam 
fecerit. Similarly amongst the. Greeks a large number of Srkai 
~ were levelled against the judges ("). Under the Hindu law even 
the King—the representative af Divinity on Earth—was warned not, 
to spare even his father, wife, or child against the principles and 
practice of law and justice ("). The Qazi under the Sharrat was 
also responsible for injustice. But the position of the judge in 
Old France was very peculiar His office was not only heritable but . 
transferable ; and Francis I went so far as to open a shop for fhe 
. Sale of judicial offices (°). In England, too, upto 1215, it appears 
that the selection of judge’ was like that of honorary magistrates 
in India and King John was forced at Runnymede to promise that 
'* No judge shall be appointed who did not know the law of the 
realm” (1°). ë i 
(o See 11 C., 6. (3) 14 B. L. R, 357. (3) Bacon: peg. Max., 17. 
4 Royal Aquarium v. Parkinson, 1 Q. B. D., 2, M. I. A., 29 w 308; 
) Ghose. Comparative Adnfinistrative Law (T. LL, 101. 1 
(S Bee Holland: Jurisp, 250-1. 
7) Vigandroff: Historical Jhrisp., Vol. II, Chap. n. 
8) Manusmriti 
s Brissand: History of France, dan Law, pP. dados 
(10) Magna Charta, Art. LV. \ 


ae 
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2 IMMUNITY. OF. JUDGES UNDER THE CRIMINAL LAW 


In India the judge is protected civilly by Act XVIII of 1850 () 
and by Section 77, Indian Penal Code read with Section 196, Criminal 
Procedure Code. The absence of-rulings under Section 7 does 
not reflect any credit on the subordinate judiciary as compared to 

"that of other countries but is only the consequence of ignorance, 
poverty and habits of resignation of the masses and still more to the 
- abuse and disuse of the authority under Section 196, Criminal 
Procedure Code. Those in the lower courts, exceftts excepiendis, 
know this, but cannot help. it. 


The chief source of understanding the subject is the Section 77 
itself, and the general principles of English cases and Indian under 
Act. XVIII of 1850. The section reads : 


* 8$ 77. Nothing! is an offence* which is done* by a judge* when 

e acting judicially" in the exercise off any 
power’ which is, or which in good faith’ he 
believes’ to be given to him? by law". 


Act of judge when act- 
lag judicially. 


I. ‘Nothing’.  '" Thing==a transaction, or occurrence; an 
event; or deed" (7). This must be understood subject to two 
chief qualifications : (i) that the ‘ event’ or * occurrence’ must be an 
‘act,’ £e, ‘an event more or less under human control’ ( *) for 
“whatever is unavoidable is no crime” (*) and (ii) it mustbe ‘overt, (*) 
for “no temporal tribunal can search the heart or fathom the inten- 
tions of the mind gtherwise than as they are demonstrated by out- 
ward actions" (*). This is all subject to Sections-32, 33 and- 36, 
Indian Penal Code. It extends to omissions whether due to crimi- 
nal intention of hoodwinking (7), abetment (5), ‘ inadvertance ' (°) 
ot ‘negligence’ (?) corresponding to the legal obligations of the - 
offender. But the' omission must be of the nature of a for- 
bearance—what a psychologist will call the. résult of an act of < 
‘inhibition’. It must have “an active effect in conducing to the 
result as a link in the chain of facts from which an intention to bring 
about the result may be inferred” (©). , : 


- “Offence” | Lat. offendare—ab-]-fendare—to thrust). For 
our ^y purposes it “ denotes a thing punishable, under the Code, 
or ander any special or local, law as hereinafter defined" (f). It 
may eitper be of commisaion or omission. , 


k Judicial Officer's Protection Act. 
2f Webster. 
(3) Markby: Elements of Law. pp. 115-116, (3rd Edn.). 
{4} Bishop. Cri L., Vol. I, t , Ruth: Inst. C. 18, Section rg. 
5) Halsbury: Laws of Eng., ol. IX, p- 233. 
{8 Blackstong: Comm. of the Laws of Eng., Vol. IV, Chap. II, p. 16. 
LS ipia teer dd Kalicharan, a1 W. R. £r., p. 11-12. 
E e. g. Sections 107,,116, I.P. C: Latif Khan's Case, 30 B., 396. 
a Austin: Jurispr., Pr 1059. 
Boe Sections. ordi 1 .P.C., 
10 ) Huda: T. L. L., p. 45. 
3) S. 40, Cl. (2), I. P. C. 
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. (a) See note on “ noting? supra (7). 


e(4) ' Punishable ’=“ an act or omission, which by this Code 
E is constituted an offence; one to "which & punishment is 
attached " (?). 
(c) ‘ Special’ law is a ‘ law applicable to a particular subject’ 
(Section 41.) . | 
(d) Local law is “a law applicable only to a particular part of 
British India " (section 42) 

- (e) ‘Law —“ A law means a statute, enactment, or ordinance, 
decree or any other exegcise of legislative authority. It is 
one of the sources cf law" (°). The other sources of law 
such as custom, convention, and general principles under- 
lying law are not recognized unless, sanctioned by the 
legislature ; so also the precedents as such unless they are 
considered as authoritative explanations of the codes to 
which they refer. 


3. "Is done".—" In every part of this code, except where a 
contrary intention appears from the context, words which refer to 
acts done extend also to illegal omissions” (t). Omissions are illegal if 
they are offences under the I P. C., or if they are torts or otherwise 
prohibited by law (^). 

Cases under clauses (2) of sections 284—89. afford good exam- 
ples of offences of omission. 


! 4 'Judge'—"..denotes not only every person who is officially 

designated as a E butalso every person who is empowered by 
law to give, in any legal proceeding, civil or criminal, a definitive 
judgment or a judgment which if not appealed against would be 
definitive, or a judgment which if confirmed by some other authority, 
would be definitive, or who is one of a body of persons, which body 
of persons is empowered by law to give sucb a judgment." (sec- 
tion 19). 

(a) Or. Gour says: ‘Legal proceeding’ could not mean 
different to what the Code of Criminal Procedure 
designates "judicial proceeding" and which it defines 
as any proceeding in the course of which evidefice 
is or may be legally taken om oath” (°). Iteis sub- 
mitted that this "judicial proceeding " of the Cfigninal 
Procedure Code is much too narrow and there is no 
authority to reduce the extentof a ‘legal proceeding, so a3 
to exclude cases in which evidence is or may not be legally 
taken on oath, e.g, a statement of the *accused under 
sections 164 or 364, Criminal Procedure Code is nota 
‘judicial proceeding’ but nevertheless it is a legal pro- 
ceeding. Of course all Judicial proceedings are expected 

E Notes I. 2—11 Supra. (a) 3 M. H. C. App., p. ai. 


3 Salmond : Jurisp., CHUA p, 20. %4) Section 32, L P. C. 
5) Section 43, L P. (6) ar: Penal Law, Vol. I, p. 213. 


hi 


4 IMMUNITY OF JUDGES UNDER THE CRIMINAL LAW 


to be legal but not vice versa nor are they coextensive. 
Legal proceedings are the genus of which the judicial 
proceedings are only one species. 


(f) ' Definitive judgment’ “ means no more than afinal judg- 
ment” (+). Judgment '" means statement given by the 
judge of the grounds of a decree or order " (*). 

Thus the test is the capacity to givea conditional or uncondi- 
tional ‘definitive judgment’. Itis wide enough to include juror., 
assessors, magistrates, justices of the peace, arbitrators, etc., but it 
would not include commissioners, police officers, committing magis- 
trates who have only to write and ot to give any definitive judgment. 

. Sir Hari Singh Gour (*, Ratan Lal (*) and some others 
have fallen into a common error probably by overlooking this defini- 
tion of ‘Judge’ whem they say that section 77 does not apply to 
magistrates, , Justices of the peace, collectors or other persona 
acting judicially. In Chander Narain v. Brajo  Vallabh (°) 
Markby J., has laid down that this is wide enough to incl.ide "persons 
whose duty it is to adjudicate upon the rights or punish the mis- 
conduct of any given person, whatever form their proceedings may 
take however informal they may be. This has been so held in 
England and I do not see any reason to doubt that the same would 
be held here” 


In all cases ids apthority to pass a definitive judgment must be 
‘given by law’ (°). The tribunal must be in the eyes of law a court 
The national panchayats and other mushroom courts of non-coopera- 
tion and Passive Resistance days would not be considered* courts in 
this sense. 

5. When. acting judicially’ —Section 77 does not always excuse 
a judge gua judge in his official capacity '). The protection applies 
only when he is acting judicially or as a court of justice. Section 20 
makes it clear. ‘‘ The words ‘court of justice’ denotes a judge who 
is empowered by law to act judicially alone, or a body of judges which 
is empowered by law to act judicially as a body, whem such judge 
or body of judges is acting judicially." 

But fhe code is silent as to the exact meaning of ‘acting 
judicially '. 

‘Judicial’ means of or pertaining to thé administration of justice 
or cogrts of justice ora judge thereof(^). But for our purposes 
this is too wide for then ‘acting judicially’ would become redundant. 
The best explanation appeass to be one given in an Irish case (°). 
is this: A 

1) Ibid. 

du Section 2, clanse to of Cr. 5a C. and ATEM 366-73, Cr. P. C. 
M Gour : Penal Law, Vol. I, 
Ratenlal Ranchoddas : law. of Crimes, p. 126, 9th edn, 
5) 14 B. L. R., 254. (6) Section 19. 
fs} Soe section 19. (8) a 
* (9) Per May C. J., R. s. Dublin, 2°. R. Ir., 37697. 
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"Judicial' does not necessarily mean acts of a judge or legal 
tribunal sitting for the determination of matters of law but for thé 
purposes of this question a judicial act seems to be, an act done by 
competent authority upon consideration of facts and circumstances, 
and imposing liability or affectmg the rights of others.” It must 
be an act “to determine what is fair and just in respect of the 
matters under consideration" (1). Thus this higher protection is 
denied to judges when they are not acting judicially (°) at all 
or are acting judicially but not as authorized courts of justice (°). 
But where the duties, judicial and administrative, are mixed up the 
judge i is given the higher protection of section 77 as in bail proceed- 
ings (*), issue of warrants, etc. 


6. ‘ln the exercise of. 


There does not appear to be any remedy for*a* person wronged 
by a judge in’ the exercise of his discretion (^. But it, has been 
repeatedly laid down by the appellate courts that the exercise of 
powers ought not to be arbitrary or unprincipled even within their 
limits ; and that the principles of natural justice are applicable to all 
courts. Amongst others the following principles laid down in 
English cases deserve notice :— 


(f) Due regard should be had for the dictates of natural 
justice (°). 


(ti) Tribunals should not be judges (a) in their own cause 
("), (4) in cases in which (#) they have pecuniary (°) 
er other substantial (°) personal interest or (i) any 
bias (5 


(iit) Full opportunity for hearing all parties should be 
given. 

(iv) If there is a bench of judges all should deliberate. toge- 
ther, and not separately. 


7. ‘Any power. The adjective ‘any’ clearly shows that the 
defence is not limited to judicial powers but extends to those which 


B Royal Aquarium v. Parkinson, 1 Q, B, 

2) og, hearing a case. Fergusson v. Kimoni ‘9 CL and Fin. 251, H. L., p. 196 
and 312. 

o Royal Aquarium v. Parkinson, p 447, Barratt v. Kearns. 

4) Metcalfe v. Hodgson, 120, Linford v. Fitzroy, 13 Q. B., 40. Also Tà: 
Downes, 3 Moo P. C., 36N., Finsy v. Nassan Mood, and M. sz,2 ^x. 
C., 398 , 15 C., 109; 8 W. R, 74. See alto 36 C, 433: 11. C, 8953.5 B. 
H. C. R., 29 (30). 

(à Halsbury Laws of Eng., Vol. XXIII., p 324. 

6) Re. Pollard (1868) L. R. 2 P. C., 106 ; Fisher v. Keane, 11h. D., 353 etc. - 

(7 

(8 


Anson (1698) 1 Salk., p. "3966 . 
) Dinnes v. Grand Junction Canal, 3 H. L. Cas., 759; R. e. Cambridge, 8 E. 
and B., 637. 
(9) R. v. Meyer, 1 Q. B. D., 173 ; 1 Knapp, 376 P. C. Brooke v. Rivers, (Earl) 


rd, 503 
(10) Kemp v. Rose (1858), 1 GIF., 258 ; Kimberley ». Dick (1871), L. R., 13 
Eq., 1. . i 
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are purely ministerial or administrative, provided a judge is acting 
judicially. - The difference between acting judicially in the exercise of 
any power and ‘acting in the exercise of a judicial power’ must be 
borne in mind. ! 

‘Power’ has not been defined in the I. P, C. but inan old Agra 
case- ) we have :— 

“By the word ‘ power’ when applied toa éourt of justice we 
understand an authority expressly or impliedly conferred on the 
court by law-to do that which without sanction it could not have 
done. The court must derive this authority from the law. A 
power may be purely ministerial, it may be exercisable only in 
certain events by the person authorized to exercise it. He may by 
the terms of the sanction conferring it on him be restrained from 
exercising it of his,own motion ; it may nonetheless Pore be 
termed a power ses aunts 


‘Power’ is a generic term which includes v or 
‘judicial power’. But the essentials of either are similar, and .it 
would not be out of place to refer to jurisdiction for a proper 
elucidation of the subject. According to Duponceau it is "the 
right of administering justice through the laws by the means by 
which the laws have provided for that purpose.....” In an 
Australasian case (°) we have: “There must of course be certain 
conditions on which the right of every tribunal of limited jurisdiction 
to exercise that jurisdiction depends. But these conditions may 
be founded either on the character and constitution of the tribunal 
or upon the nature of the subject-matter of the enquify or upon 
certain proceedings which have been made essential preliminaries to 
the enquiry or upon facts ora fact to be adjudicated upon in the 
course of the enquiry" In short, it is "the legal power, right, 
or authority of a particular court'to hear and determine causes, 
to trytriminals, or classes of criminals orto execute justice." 


‘Any power’ is to be understood subject to all the ‘ matters 
before it’. A first class Magistrate would certainly not be protected 
if he orders whipping, solitary confinement or imprisonment for 
more than three months in a case of simple assault. 

* Power, tts defects, limitations, tts auster and absence. 

e (4) Defect of power: A power that may be exercised most 

e lawfully may still be defective in its inception. It 

may be given by a person not authorized to give it or 
may be giver? by a perfectly constituted authority bup 
net according to law. 
(55) Limitation of power’: A* power may d perfectly lawful 
butitis never absolute and is limited in many ways. 
- The chief of its limif&tions arise in one or more of the 
(1) VII N.-W. P. H. C. R., pp, 246-7. € 
(2) Australasia e, William, L E. g C. P. C. p. 442. 
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following ways :— (a) _ Territorial, (^) pecuniary,. (c) 
nature of the subject-matter, (7) essential preliminaries, 
e (e) in India till recently the color of the magistrate when 


trying Europeans (S. 443, Cr. P. C. till 1923), (f) status 
and nationality of the accused, (g) other causes. 


(sii) ‘Ouster of power. (a) Arbitration, (6) compromise, (c) 
withdrawal, (4) order of stay of proceedings, (e) 
decision of a collateral suit (res PUATHOE MEE US (f) order of 
“transfer, (g) other causes. 


(iv) ‘Absence of power’ (a) Conviction on facts which consti- 
tute no offence or convictign twice on the same facts, (4) 
res judicata, (c) improper constitution of the court, (d) 
delegation of powers which cannot be delegated, (v) other 
causes, M 
9. “In good faith "'.— This is an adverb to ‘believe’. It appears 
that when the court is acting judicially the question of food faith 
does not arise so long as he acts within his powers()). We have to 
confine ourselves to the matter and not the manner of enquiry (*). 


Section 52 says “nothing 1s done or believed ın good faith which 
is done or believed without dwe care and attention". ‘Due’ implies 
that the ‘care and attention’ must be proportionate to the risk in- 
volved in doing or believing a certain thing as well as to the degree 
of skill or technical knowledge necessary or proper for its per- 
formance (*). It does not always imply a logical ihfallibility (*), but 
there must be a genuine attempt to reach the truth (^) , and not the 
ready acceptance of an illnatured belief. “He should try to avoid 
errors (°). The I. P. C. bas fixed no standard of honesty in -good 
faith but Mayne's remarks on the point are valuable. He says. Eain 
its positive aspect the expression implies presence of care and 
attention and in its negative aspect absence of all fraud and unfair 
dealing" ("). But the undertaking of an act for which a skilful 
knowledge is necessary and which the offender is lacking is in itself 
not an act of good faith and no amount of care and attention will 
excuse that. Those gentlemen who betray a weakness for the status 
ofan honorary magistrate will do well to bear in mind the case of 
Sukerao Kabiraj(*), as the administration of justice is a highly 
technical and difficult task apd their acceptante of it without proper 
education, legal acumen and judicial training, if occasion | arises, 
would not be considered an act of good faith. 

E ed A., p. 308; 13 å., 115; IIC, p: 8; Lcd Gorrie. 
Mayne: Cra. L., Vol. A, p. 146. | 


£3} 14 C., 566. 


4) 31 B., 298. E 


à 41 C., 1058. * 

Vinayak agri Bai Itcha, 3 B. H. C. R., 43. See also Walker y. Toke 
9 East, 364, 

e Magno : Cri. Ll. VoL I, p. 20. : 


8) 14 C., 566. 
e . 
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p 10. ‘Believe’. (Teutonic lub, and Skt. Lubh==‘to Love, to hold 
dear'— Murray.) ` 
It means the acceptance of a proposition, statemerft or fact 
as true on the ground of evidence, authority or mental disposition, 
the State of trust in and reliance on a person, thing or principle. 
Kant defined opinion as “a judgment which is insufficiently based, 
subjectively a8 well as objectively ; belief as subjectively sufficient, but 
objectively inadequate; knowledge as both subjectively and objec- `, 
tively sufficient" Beliefs as such rest on grounds regarded as. 
sufficient by the person believing, who is prepared to act on his 
belief ; but their grounds may have absolutely no validity for any 
other person Such beliefs' arf nevertheless very real(!). : 


But no court of law would excuse a judge for entertaining a 
fantastic belief in his ‘powers’. The beliefs, though wrong, must 
be those based orf għod sense accompanied by due care and attention 
to the: facts within his knowledge or which ought to have (*) been 
so had be acted withreasonable and proper caution. 


ri. ‘Zaw’ is the body of principles recognised and applied by 
the state in the administration of justice, or more shortly; ' The law 
consists of the rules recognized and acted on in Courts of justice ’.. 
Law or the law does not consist of the total number of laws in force. 
The constituent elements of which the law is made are not law but 
rules of law or legal principles (*). It is wide enough to include c 
the government regulations, orders, municipal by-laws, etc. (*). 

- also note on a ‘law’ supra. 

But surely ‘law’ does not give powers though,it certainly 
enumerates them. Obviously what is meant is the giving of powers 
by constitutional authority in a lawful manner by lawful. means 
according to recognized principles of law and procedure. | 

The two divisions of the section. As pointed out by Mayne 
also this section contemplates two different sets of cases, and the 
meaning would perhaps be clearer if we arrange it in the following 
manner: à 


(1) "Nothing..any power, which is given to him by law.” 
Here no question of good faith arises. 


«(2) " Nothing. ...any power (nos given to him but) which in 
° - good faith he believes to be given to him by law." 


“Hee too the good faith is restricted to the grounds of belief and 
not to the manner of acting. But the ‘power’ must be one which j js 
recognized by law, e.g., slapping a'witness, pulling him by the ears 
R Chambers’ Cyclopaedia. 


. 
(2) See remarks af Melville, J. in Emperor v, Rungo Muaji, I. L, R., 6 (Bom), 
- 402, also Peel, C. J. in Lang», Gubbin, Taylor-and Bell, p. 338 and at 


307 of P. t 1881, No. rf. 
) Salmond: Jarla . p. 20. 
4) Goar: PE; Law, Vol. I, p.,381. 
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in-lien of TE proceedings for contempt or perjury, etc., will 
certainly not be countenanced if reported. 
The applicability of section 77. 
If ever sanction is given under section 196, Criminal Procedure 
Code, this section can apply if the following conditions are fulfilled :— 
(1) The offender must technically be a ‘Judge’. 
(2) The cause of action must arise out of a transaction in 
which he was acting judicially. 
(3) In the exercise of any powers. 
Either 
(a) conferred on him by las, 
or. 
(6) not conferred on him by law but believed on reasonable 


and proper grounds to be so conferred. The great 
principle of * Ignórantia juris non excusat’ does not apply ` 


to one who administers justice. 

If a matter is within the competence of the court the Judge is 
not liable for acting fwverso ordine or for the misuse of discre- 
tionary powers (+), nor can his good faith be questioned in such cases. 

Benares. H. K. SHARGHA. 


(1) Anderson ». Garrie, 1 Q. B. D., 688. 


THE LATE MR. G. W. DILLON 
A Shikar Tragedy 
TRIBUTES IN HIGH COURT 


It is with deep regret that we record the death of Mr. G. W. 
Dillon, Government Advocate on Thursday, the 24th March, 1927 
, under tragic circurfistances, His was in every way a remarkable 

personalitye He was a great and fearless advocate. His skill in 
cross-examination was well-known, and his arguments were forceful 
and persuasive. In hira the profession has lost a leader of great 
attainmerits, and great charm of manner. He was universally popu- 
lar, and’ his death will long be mourned as a personal loss by many 
"of his colleagues at the bar. We respectfully offer our sympathy 
-nd condolences to his father, Mr. C. C. Dillon, and to Mrs. Dillon 
in their terrible bereavement. All the Judges and the members of 
the bar assembled in the Sessions Court to mark their sense of 
respect for the deceased, and the nes rich tributes were paid to 
his memory. 


Mr. O’Conor, pee on behalf of the Bar Library, ‘said: 


My lords,—It is with the greatest sorrow that I have to refer to 
the very sad death which has occurred this morning of our colleague, 
George Wentworth Dillon, one of the keenest of shikaris He was 
yesterday out in the jungles indulging in his favourite pastime of 
tiger-shooting and having shot and apparently killed his animal, 
incautiously went up to it, when it charged and inflicted injuries 
which, I deeply regret to say, have proved fatal. 


~ . The late Mr. Dillon came of a family imbued with legal traditions, 
his grend-father and his father having before him been distinguished 
members of the bar practising in this court, and he was worthily 
carfying on those traditions—the traditions he had inherited, when 
death cut short his career. Called to the bar in 1898, he had been 
practising here since that*year and had made for himself the repue 
tation of an intelligent and hard-working practitioner who added to 
the skill in cross-examination the gift ef a lucid and incisive addreas 
which soon brought him to the front and enabled him to build up a 
first class pus and to secure the reputation of a keen and reliable 
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advocate, and eventually his merits received high recognition by his 
appointment by the Government of these provinces to the post of 
Government advocate In the prime of life he had the world before 
him and could have looked forward to even higher preferment but 
destiny willed otherwise. While deploring his untimely death, our 
sympathy goes out to his widow to whom he had been married but a 
few years ago, and his aged father, a personal friend of most of us, 
who in his 80th year has to mourn the death of his only son. To 
both of them we can but tender the expression of our condolence 
and deep sympathy and trust that lime the healer will deal tenderly 
with them. 

Sir Tej Bahadur Sapru, on behalf of the Vakil's Association, said 
as follows :— = : 

My lords,—On behalf of my branch of the profession and, may I 
respectfully add, on my own personal behalf, I desire*to associate 
myself with the tribute that has been paid to-day by Mr. O'Conor to 
the memory of Mr. Dillon. My lorda, it is difficult for us to realize 
that a friend, a valued friend, whom we all liked and loved for his 
personal qualities, whom we admired for his skill as an advocate, a 
loyal colleague and a powerful opponent at the bar, has been so sud- 
denly taken away from us by the cruel hand of Fate. My lords, it is 
not many days ago that he was talking to me and was hoping that he 
would spend a few months in England. My'lords, so far as I am 
concerned, I feel the loss particularly because he and I started life 
almost together in the profession in the same year and we had, been 
the best of friends. As Mr. O'Conor has said, every one of. us will 
feel for the lady who has been deprived of her husband and com- 
panion and for the aged gentleman now living in retirement who was 
such a great figure in his days in this court My lords, to many of 
us Mr. Dillon's death comes as a great-personal loss. The pro- 
fession loses in him a very able and respected member and the court 
and the Government lose in him a valued officer. My lords, 1 cannot 
say more. I wish to associate myself with whatever has fallen from 
Mr. O'Conor. COME: 

"The Chief Justice replied as below :— ° 


Mr. O'Conor, Sir Teje Bahadur Sapru, gentlemen of the bar, — 

The judges associate themselves with all that you both hdy so 
feelingly said. Mr. Dillon was beyond contention an advocate of 
outstanding ability He had the great gift of compression. His 
earguments were direct and clear. Asa criminal lawyer he knew 
instinctively the points of value ina case and when fs Government 
advocate in the course of his*duty he put forward some points’ of 
view favourable to an appellant, every member of this bench gave 
weight to the matter suggested by him. In civil work too he showed 
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-eminent ability and we, all members of the profession of the Jaw, can 
rightly take pride in his career. His professional career was marked 
by the highest integrity and sense of duty. 

The cutting short of that career so tragically and so swiftly 
has shocked us all deeply. Apart from his professional life of which, 
of course, I saw a great deal, he and J, on several occasions, have 
spent days together in the jungle and we were in fact on the very 
spot where the accident occurred a year ago almost to this very day. 


- There is one feature in this sad calamity to which we can turn 
with some degree of relief There are three gentlemen whose names . 
Tam about to mention at the request of Mrs Dillon. They are 
Dr. Janion, Major Nutt, the civil surgeon, and Mr. Horne, the 
divisional superin£egdent of the E. I. R. It was to Dr. Janion that 
Mrs. Dillon sent her message asking for assistance. That assistance 
was most promptly given. Major Nutt, the civil surgeon, interviewed 
at a moment'a notice, decided instantly to undertake the journey in 
company with Dr. Janion. Then came the question how to get to 
Markundi, it being then 10 o'clock at night. 

When Mr. Horne was appealed to for help he realized at once 
that under ordinary train running conditions medical aid could not 
reach Mr. Dillon until probably 20 hours after the accident. He took 
an immediate and most humane decision. He went to the station, 
arranged for an 'engine and the necessary compartments to be got 
ready at Naini and by the most efficient collaborations of these three 
gentlemen, Mr. Dillon was at least saved many hours ofanguish and 
had the mental relief of being in skilled hands. 

To Mrs. Dillon too this was a relief, for which she is profoundly 
grateful to these three gentlemen. 

This is the one heartening feature. in a tragedy which we all so 
deeply deplore. 

To Mr. Charles Dillan, his father, to Mrs. Dillon, his widow, and 
to all his relatives we associate ourselves in offering them our most 
heartfelt sympathy. 

* 
a . 
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A Commentary on the Agra Tenancy Act (Local Act III of 
1926), by M..L. Agarwala, BSce LL.D., Tenth edition, 1926, 
Allahabad, Ram Narain Lal, Law Publisher, Price Rs. 10. 

A book which has run into ter editions m a comparatively short 
period stands in need of no speciel commendation from a reviewer. 
Suffice it to say that Dr. Agarwala's books on Tenancy and Revenue 
Law, of the Province of Agra are held in the highest esteem every- 
where. They are of unequalled authority. The Tenancy Law has 
recently undergone many drastic changes which have been most 
carefully and accurately indicated by Dr. Agarwala in the Preface. 
The book is so familiar to the Profession that it is unnecessary to 
write much about its clearly-arranged notes and correct exposition 
of the law. Case-law has been brought up-to-date. The get-up has 
been greatly improved. 


Uu 


e 





THE Law of Pleadings in British India with Precedents, by P. C. 
Mogha, Subordinate and Assistant Sessions Judge, U. P., with an 
Introduction by the Hon’ble Sir Grimwood Mears, Kt., Chief Justice, 
Allahabad High Court, and edition, 1927, Eastern Law House, Law 
Publishers, Calcutta. 

It is gratifying to note the splendid success of this admirable 
book on the Law of Pleadings. The ñrst edition was exhausted in four 
months, and the learned author hes, in preparing a second edition, 
considerably enriched it Valuable additions have been made to the 
footnotes, and 62 new precedents of plaints, written statements 
and petitions have been added. Having noticed the book ao recently 
in these pages, it is sufficient to say that the book has filleda 
distinct want, and will dtservedly occupy a high place in’ Indian 
legal literature. 


—— 


e THE Land Acquisition Act with the Land Acquisition (Mines) 
Act asamended uptodate, by A. Ghosh, B.A., B.Ls Vakil, High 
Court, Calcutta, 1927, pp? 1—395, Eastern Law House, Law 
Publishers, Calcutta, 

This is a new, and valuaBle, commentary on the Land 
Acquisition Act. The main Act has recently been amended with a 
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view to protect the interests of the owner, and the different Town 
Inprovement Acts passed in the different Provinces modify it 
still further to suit local needs. Besides the usual notes explaining 
and commenting upon the sections of the two main Acts, the book 
is made the more useful inasmuch as it collects in one place 
relevant extracts from the numerous other local statutes in any way 
dealing with compulsory acquisition. In this connection may we 
point out that the schedule annexed tothe U. P. Town Inprove- 
ment Áct (U. P. Act 8 of 1919) and referred to in section 58 (b) 
of that Act has probably been inadvertently omitted and may with 
advantage be included in the next edition. This schedule is very 
‘important as it modifies the prqyisions of the main Act in material 
particulars. The commentary has been carefully written, notes are 
full without being diffuse and all relevant authorities, both English 
and Indian, are duly referred to There are agood- many model 
petitions and pleadiMgs and also the Rules made under the Act in 
Bombay, Bengal and U. P. and a good subject Index. The book is 
well got-up and it will, we have no doubt, prove exceedingly useful. 





THE Land Acquisition Act with the Land Acquisition (Mines) 
Act, by Mahim Chandra Sarkar, Rai Bahadur, 3rd edition, by Sybodh 
Chandra Sarkar, B.L., Bengal Civil Service (Judicial) 1927, pp. 1— 
267, M. C. Sarkar and Sons, go-2A, Harrison Road, Calcutta, Price 
Rs. 4. This isthe third edition of Mr. Mahim Chandra Sarkar's 
small commentary*on the Land Acquisition Act. It has been 
brought up-to-date, and like other works of the same learned author, 
is well-written, accurate, concise and fit for ready reference. The 
Appendix contains the Rules made by the various Local Governments 
under the Act. The get-up is good and the price very moderate. 





THE Indian Easements Act (V of 1882} with Explanatory Notes 
and Commentaries, by Joti Prasad, B.A., B.Sc., Vakil, High Court, 
and Law Professor, Agra College, (927, pp. 1—170, A. L. J. Press, 
Allahabad. "DD 

This book is intended mamly for students and should prove very 
useful to them as well as beginners in the Profession. The learned 
author has in lucid language explained the principles of the law of 
easeménts, and his notes to the sections of the Act are a model of 
precision and accuracy The book is not over-burdened with a 
citation of authority, and only leading cases are referred to. The 
book is very handy in sizes 





e 
THE Law of Private Defence, by A. C. Moitra, M.A., B.L, 
with a foreword by Sir A. Chaudhri, Kt., Bar-atLaw (formerly one 
of the Judges of the Calcutta High Court) 2nd Edition, 1927. 
This is the second edition of Mr. Moitra's well-known and 
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instructive book on the Law of Private Defence. The importance 
of the subject in the administration of Criminal Law cannot be gain- 
said, agd a book dealing with every aspect of the right of Private 
Defence cannot but be of great use to.the bench and bar alike. The 
book 1s divided into several chapters such as “Commencement of the 
Right,” “ Continuance of the Right,” " Defence of Property,” 
“Justifiable Homicide,” “Exceeding the Right", The book has been 
thoroughly revised and a chapter headed “ Processions and Meetings" 
has been specially added to deal with a topic very much to the fore 
these days. The law is very fully and clearly discussed, and tbe 
book ıs well gotup. — 


—— —$— 


DoNocnR's Stamp Act, seventh edition, edited by K. J. Rustomji, 
Bar-at-Law, 1926. Calcutta, Butterworth & Co., (India) Ltd. 


Donogh on Stamp Law is a classic. As Mr? Rustomji points out 
it has now been in use for almost half a century and a gucces8 like 
this for a book on such an abstruse subject as stamps is indeed 
enviable. Owing to the death of the author in January 1926, this 
edition has been brought out by Mr. Rustomji, and,.needless to say, 
in such capable hands the book has been considerably improved. 
It has been thoroughly revised and cases decided by the Chief 
Courts and the Courts of Judical Commissioners have also been 
referred to in the commentaries. The Stamp duties have been 
enhanced in several Provinces and local Acts have all been referred 
to in appropriate places. We have no doubt this edition’ will prove 
as useful as any of its predecessors. 

e 





TRIALS of Charles Frederick Peace, edited by W. Teignmouth . 
Shore, Notable British Trials Series, Butterworth & Co., 1926. : 


This volume is an interesting and valuable addition to the 
Notable British Trials Series. Career of Gharles Peace as a criminal 
and hypocrite was in many respects unique, and though from the 
legal point of view the case presented few difficulties, it aroused, like 
the Crippen case, enormous popular interest. The editor is to be 
congratulated on his excellent introduction. . 

THE Law of Promissory Notes, by T. R. Venkatesa Alyar, 
B.A., B.L., High Court Vakil, Madras, 1927, Law Printing Hoese. 


This is a useful book. The author's aim is to concentrate on 
that point of the law relating to Negotiable Instruments which deals 
directly with Promissory Notes. Sections 1-139 of*the Act are 
reproduced, then follows a rebriut of their relevant sections with an 
accurate and exhaustive commentary. It is true that in many ways 
there is no difference between Prorhissory Notes and other negoti- 
able instruments, but baving regard to the more frequent use of 
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notes 1n commercial and money-lending transactions separate treat- 

ment of the subject is convenient. Relevant provisions of the Stamp 

Act and the Limitation Act are also noted. The law is cogrectly 

explained with reference to the decided cases. 


THE Indian Police Act (III of 1888) and the Police (Incitement 
to Disaffection) Act (XII of 1922) with commentaries, by P. Hari 
Rao, B.A., B.L., Madras. a 


This is a commentary on the Indian Police Act and the Police 
(Incitement to Disaffection) Act. It has been prepared carefully 
and the case-law has been fully and accurately discussed. The 
learned author has enriched the book with a very interesting intro- 
duction in which the whole histdy as to the formation and growth 
of the Indian Police is carefully set out. A substantial portion of 
the book is occupied by a reproduction of the statement of objects 
and reasons and prfA*edings of the Legislative Council of India and 
of the Policg Commission. We confess that, in our opinion, these 
appendices, of whatever historical interest they may be, do not add 
materially to the value of the present work. The book is well- 
printed and well got-up. 


ALLAHABAD LAW JOURNAL 


VOL. XXV ALLAHABAD, JULY 1, 1927 No. 3 








THE LAW RELATING TO HOMICIDE IN THE I. P. C. 


Difficulties are often met with in the interpretation of the provi- 
sions of the Indian Penal Code relating to homicide. Perhaps this 
little note might help to elucidate the underlying scheme of the Code 
‘with reference to these provisions, and thus be Of some use to those 
who have to study, refer to, or apply to facta placed before them. 


The first thing to note is that the causing of death is not punish- 
able in all cases. Hence we have twa kinds of “causing death”, 
' namely, culpable homicide, and what is not culpable. Only culpable 
homicide is, therefore, described as an offence in the Code. But . 
apart from it the Code also recognizes a distinct kind of ‘ causing 
death’ which is punishable, but not as culpable homicide. The 
cases falling under this last-mentioned category are those where 
death is caused not directly, but somewhat remotely, by the doing 
of a rash or negligent act, that is to say, by an act of which it is 
known that it might have dangerous consequences, but is committed 
regardlessly of them, or by an act that is performed without 
realizing adequately the disastrous effect it might produce, when, 
but for gross carelessness, its dangerous nature would be apparent 
to the doer thereof. Here it is obvious that the doer of the act has 
done nothing with what might be described as “criminal intent”, 
and has, in the one case, merely taken—rashly of course—the risk 
of the danger that might n&ver become actual, and, in the ‘other, 
has failed in a diligent discharge of a duty, which failure might,ebut 
not necessarily would, cause a disaster. If the calamity does not 
eccur, the act goes unnoticed, except, perhaps, officially ; there is 
no punishment for an attempted crime under this head, that is to 
say, for an attempt to commit a rash or negligent act: The Code, 
therefore, distinguishes this kind of causing death from culpable 
homicide, and provides a mild measure of punishment (section 

p . 
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304A), which, in the maximum, extends to =. years’ rigorous 
imprisonment and fine. 


There are also the cases where the causing of death is Permis- 
sible or excusable, and, therefore, not punisbable. These are dealt 
with in the fourth chapter of the Code under the heading of general 
exceptions. The important provisions of this chapter are embndied 
in sections 76,79,80,81,82,83,84,85,87,88,89,92,93,96,103 and 106. 
These relate to such matters as accidental or justifiable killing, and 
the acts of irresponsible persons— small children, lunatics, men who 
have lost the understanding of their acts by reason of intoxication, 
and of those so placed as'to be forced to take the risk of causing 
death of innocent people to escape from some form of imminent 
peril. In none of these cases there is to be found an element of 
what I have termed the criminal intent, and naturally they constitute 
exceptions to the general rule, except where circumstances exist to 
bring them under the category of murder, s.g., when drunkenness 
is self-induced and voluntary (sections 85 & 86). 


To come now to the main provisions dealing with culpable homi- 
cide, it will be seen that the Code classifies all punishable cases of 
causing death undef one head, as culpable homicide, which is defined 
as the causing of death 


(a) with the intention 
I. of causing death 
or 


2. of causing such bodily injury as is likely to cause death ; 
or 


(4) with the knowledge that the act committed is likely to cause 
death. 


* This is the general definition (see section 299) which covers all 
kinds. of cases of different shades and degrees of gravity. In the 
subsequent sections culpable homicide is divided into three classes 
according to the degree of gravity of the offence. The criterion in, 
each case is the mental state or attitude of the culprit’ For the" 
purposes of this classification the general criteria given under heads 
(a) and (4) above are split up into their natural constituents. Thus 
we now have, with reference to Intention, three different categories 
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instead of two as given abeve. These are: 

9 

(f) the intention to cause death, 


(##) the intention to cause such bodily injury as the offender 
knows to be likely to cause the death of the person 
to whom the harm is caused, 


(iii) the intention to cause to any person tunel suffering 
from any infirmity, ig ud or disorder, or not) bodily 
injury that is sufficient, fh the ordinary course of nature, 
to cause death. 


These are clearly cakes in which death is diréCtly aimed at. They 
are included in class (a) in the general analysis of the dbnstituents 
of culpable homicide, which comprises, 


1 the intention to cause death and, 


2. the intention to cause such 5odily injury as is likely to cause 
death. 
' For (š) is but a specialized form of (2), and (s#) merely refers 
to the higher degree or standard of likelihood likewise comprised in 
(2). In thg one, the former, the scope of application is limited and 
narrowed down toa particular victim, whose state of health might, 
within the knowledge of the culprit, furnish a lower standard of 
resistance so as to render him liable to succumb to a lesser form of 
harm than that of an ordinary normal person. In the other case, 
where the offender knows nothing abcut the weak or weakened state 
of health of the victim, the standard of what is likely to cause death 
is raised toa higher degree of probability which is treated as murder, 
leaving the lesser degree to be dealt with as culpable homicide noi 
amounting to murder. e . 


The above conclusions may be put down in a tabulated [oss 


follows :— 
e 
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In Preparation In Preparation 
[ With the permission of the Government of India ] 


The Code of Civil Procedure, 1908 


(Act No. V of 1908) 


With up-to-date statutory amencments, additions and alterations introduced 
by the Allahabad High Court and other High Courts with appendices 


Edited by 
K. N. Katju, M.A., LL.D., 
Advocate, High Court, Allahabad 
and 


S. C. Das, M.A. LL.B., 
Vakil, High Court, Allahabad 


An up-to-date and correct edition of the Code of Civil Procedure is 
a aine qua non to every practitioner in civil courts. One striking inno- 
vation in the Code of 1908 was its division into two main parts, of which 
the second part (i.e., Orders), ean be added to, altered and amended by 
High Courts. The High Courts have, of late, meade extensive use of their 
powers under section 122 of the Civil Procedure Code to introduce changes 
in Schedule I. The legislature hes been no, less busy in amending the 
Code, in accordance with the recor mendations made by the Civil Justice 
Committee. 


In particular the Allahabad High Court has made during the last 
10 years considerable alterations and additions in Sehedulel. The absence 
of an edition of the Civil Procedure Code embodying in the context 
such additions and alterations causes great inconvenience to the members 
of the profession and the public at .arge. The editor of the Allahabad 
Law Journal has been often asked t» arrange for the publication of such 
an edition. Permission to do so has ow been specially obtained from the 
Government of India. It is proposed to incorporate all the changes in- 
troduced by the Allahabad High Court in the body of the Code. Such 
new matter will be printed in italies and in the notes the nature of the 
change will be carefully pointed out. To add to the utility of the book, 
itis also proposed to give references to the more important cases 
decided during the last 1) years. Further in the appendices rules made 
by the other High Courts which in any way modify the code will be 
reproduced for sake of convenient comparative study of the Code. 

- The book will bs printed on gool white paper, strongly bound in 
eloth, and*ill be available in October 1927. Blank leaves will be provided 
to enable subscribers to note subsequent amendments. Price Rs. 4. 
Orders are being registered, Only a limited numberof copies wll be 
available. To those who register their arders before 30th Angust. Price 
Rs. 3. Size of the book will be Crown e vo, about 400 pages. 
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With respect to knowledge also, the Code makes a distinction 
betweep a more serious ‘and a less serious aspect of the offence of 
culpable homicide, so that “if the person committing the act knows, 
that it isso imminently dangerous that it must in all probability 
cause death, or such injury as is likely to cause death, and commits 
such act without any excuse for incurring the risk of causing death 
or such injury as is likely to cause death,” he is held to be guilty 
of murder. Thus there are the following two factors, with reference 
to the knowledge of consequences, which combine to raise culpable 
homicide to the degree of murder, namely, 


1. knowledge on the part of the culprit that the act is imminently 
dangerous and that it will £s al? pABudbility cause death 
or such bodily injury as is likely to cause death, 

. and 
2. the absence of any excuse for incurring such a risk. 


' Obviously the man who causes the death of another person by 
doing such an act, fully realizing its imminently dangerous nature, 
and having no manner of justification for doing it, cannot be allowed 
to plead that his case is any different from that of the man who 
causes death, with the intention of killmg. The case, therefore, falls 
within segtion 302 and is to be dealt with as culpable homicide 
amounting to murder. i ' 

But where there is only the knowledge that the act is likely to 
cause death or to cause such bodily injury as is likely to cause death 
(and there is no intention to cause death or to cause such bodily 
injury as is likely to cause death) the gravity of the offence is not 
of a serious type, and the case will fall under section 304 which 
deals with culpable homicide not amounting to murder. 


The arrangement of section 304 itself requires a word® of 
comment in this connection. That section is composed ‘in two 
parts, and covers all classes of cases that do not.fall within the 
purport and scope of section 302 and also those that are excepted 

* from its operation. The exceptions, five in number, are mentioned 
in section 302, and may be roughly described as follows :— 
I. grave and sudden provocation, 
2. partial justification arisitg from the right of private 
defence, 
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3. partial protection afforded by law toa public servant, 
4. suddenness of quarrel, with the absence of premedifation, 
and 

5. the acceptunce of the risk of death by the deceased. The 
effect of these exceptions is that under their operation 
the causing of death is taken out of the category of 
murder and reduced to that of culpable homicide, not- 
withstanding that the culprit may have entertained the 
intention to cause death, e. g., where a man who is acting 
under a limited right of private defence kills his assailant 
with the intention of causing his death. 


Thus, we have “three types of cases falling within the scope_of 
the general ‘section (section 304) that provides the punishment for 
culpable homicide not amounting to murder. These are :— 

I. where the act is done with the intention of causing death, 


2. where it is done with the intention of causing such bodily 
injury as is likely to cause death, ; 
and ‘ 
3. where it ig done with the knowledge that it is likely to 
cause death, but without any intention to cause death, 
or to cause such bodily injury as is likely to cause death. 


It is necessary to note that the Code recognized’, and rightly re- 
cognizes, a distinction between 
(a) theintention to cause such bodily injury as is likely to 
cause death, and 


(6) the knowledge that the act committed is likely to cause 
death 


That this distinction is not unreal or superfluous will become 
clear if & is borne in mind that the intentifn to inflict bodily in- 
jury likely to cause death is in its nature and essence but a murder- 
ous intent. The man whois moved by such an impulse really 
desires to encompass the death of his victom, though for some rea- 
son, which migRt be good, bad, or indiffgrent in its nature, he does 
not proceed to accomplish the deed himself. This is why the more 
serious aspects of this kind of intention have been classed under the 
heading of murder in section 300. There is no such murderous 
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intent present iude case of him who merely has the knowledge 
that there is the likelihood of causing death in the act he is doing.. 
He do@ not intend to kill, directly or by the infliction of harm that 
is calculated as likely to kill Hence, his is not a deliberately cal- 
culated crime. In different language, the absence of the specific 
intention to attack life itself reduces the knowledge of the likelihood 
of death to a mere risk incurred, without wishing for the cessa- 
tion of life. 


The foregoing considerations enable us to follow the scheme of 
the arrangement of section 304 of tHe Code, which regards tbe in- 
tention to cause death, and the intention to cause such bodily 
injury as is likely to cause death, as desergágg of more serious 
punishment than the mere knowledge that the act is likely to cause 
death. Accordingly the punishment provided in the 2nd paragraph 
for the offence where only the element of knowledge of the likeli- 
hood of death is present is much lighter than that prescribed in the 
18t paragraph, for the other class of culpable homicide not amounting 
to murder characterized by one of the two kinds of intentions afore- 
said. : 

Such, briefly, is the scheme of the Indian Penal Code with re- 
ference to the crime of culpable homicide. I do not think any 
further confment is needed from me now, and shall, therefore, con- 
tent myself by summing up the general results achieved, ina tabu- 
lated form, for facility of comprehension. 


fe 
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ALLAHABAD LAW JOURNAL 


VOL. XXV { ALLAHABAD, JULY 32, 1937 ` No. 4 


RHODES LECTURES 


We publish, in extenso, with full acknowledgments to the 
“ Solicitors’ Journal and Weekly Reporter,’ the first two of the 
series of three Rhodes Lectures by Prof. J. H. Morgan, K. C., on ^ ` 
* The Judicial Committee of the Prey Council and Unity of Law 
in the Empire.” 


Lord DUNEDIN replacing the Lord Chancellor and the Right 
Hon. Lord Birkenhead presided at these first two lectures. 


We commend these lectures to the noticeO? our readers as im- 
portant utterances by an erudite scholar of Prof. Mergan’s fame 
and learning on a subject which we have no doubt, will prove of 
special interest to'our readers. 


LECTURE No. 1. 


Lord DUNEDIN (the Chairman): Your Excellencies, my Lords, 
Ladies and Gentlemen, a stop-gap is always inclined, I hope, to be 
modest. The most comforting thing I can say to you is that I think 
that the Lord Chancellor's illness is not in «he slightest degree 
serious ; and, indeed, I think he would have been quite well already 
if he had not sacrificed himself to the subject of the lecture to-night, 
namely, the Judicial Committee of the Privy Council. Through his 
feeling of duty that he should be present at the delivery of the 
epoch-making judgment on the Labrador boundary, I think he went 
out a little sooner than he otherwise might have done. 


Now this ia a Rhodes Lecture, and I bélieve it has always been 
the custom just to say one or two words .ih memory of that great 
Empire builder, Cecil Rhodes. His idea of Empire was not an 
Empire of conquest and he wished that there should be throughout. 
the Empire a feeling of friendship not only between the members , 
"of the Empire, but between other countries. You know that, he 
founded that great scheme of the Rhodes Scholarships, by which 
the intellectualism of youth might make acquaintance between the 
different countries ; and no doubt that sort of acquaintance ig just 
the kind of thing that prevents misunderstanding. Besides that, his 

e trustees have done other services to eduéation, and in particular we 

, are here to-night owing in a great part to their genegosity, because 
it was their giving a certain sum -o€ money which enabled ae s 
Rhodes Lectures to be founded. : 


Now I think there could not be a subject more appropriate to 
the ideas which Cecil Rhodes had than the subject that you have 
e . 
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to-night, the Judicial Committee of the Privy Council, because 
undoubtedly the judicial Committee of tbe Privy Council—and no 
doubt you will hear more about it from Professor Morgan—is one of 
thé actual living links of Empire at this moment. 


I think the ordinary man in the street has a good deal of 
misapprehension as to the Judicial Committee of the Privy. Council. 
He confuses it with the Privy Council. The Privy Council at this 
moment has 345 members, whereas the Judicial Committee consists 
of only fifty-four, and of those fifty-four practically the whole work 
is done by about eighteen ; they are the people who are summoned 
and who do the work. 


There is something else, I*?think, to be said on the Judicial 
Committee. Professor Morgan, I have no doubt, is a keen critic. 
I daresay he will tell us something that is good of the Judicial 
Committee, but bes hasa perfect right to be, and I have no doubt 
that he will „Þe, critical also, and his shafts of criticism will fall upon 
us. Well, "I am a member of that Committee, and perhaps you 
think it rather curious that our friends in office here should put me 
in the chair. Personally I do not think they will have any better 
defence than the good lady who, when they took her to task because 
she had taken her little boy to see a pig killed, said: “ Well, he do 
so love to hear'em squeal" Ido not think I shall squeal, for this 
reason: I have been a member of that Committee for twenty-two 
| years, and in the course of twenty-two years the skin gets very hard 


and tough, therefore I am not afraid of what the Professor will tell 
you. There is also another reason: I rather think that he hasa 
sneaking liking for the Judicial Committee, and therefofe I do not 
feel it necessary to make a zareba round my den and prophylactically 
tell you what splendid fellows we are. 


Without detaining you further, I will call on Professor Morgan 
to deliver his lecture. 


Professor J. H. MORGAN: heal Dunedin, Mr. Provost, your 
Excellencies, my Lords, Ladies and Gentlemen, not so very long 
ago a great lawyer, one of the greatest lawyers of the English- 
speaking world, and one well and dearly known to some of us here— 
when addressing the American Bar said this—'" One may live 
greatly i in the law as elsewhere. Every calling is indeed great when 
greatly it is pursued. But what other gives such scope to realise the 
sponganeous energy of one's soul? In what other does one plunge 
so deeply in the stream of life? What a subject is this in which 
we are united! This abstraction called the law, wherein, as in a 
magic mirror,we see reflected, not only our own lives but the lives 
of all men that have been and weré! Uf we are to speak of the law 
as our mistress we know that for him who woos her with sustained 
and lonely passion every text thag he deciphers, every doubt that he 
resolves, adds a new feature tothe unfolding panorama of man's 
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destiny upos this earth. Nor will his task be done until, by the 
farthest stretch of humar imagination he has seen, as with his eyes, 
the birth and growth of society, and by the farthest stretch of reason 
he has understood the philosophy of its being. When I think thus 
of the law I see a princess mightier than she who once wrought at 
Bayeux, eternally weaving into her web dim figures of the ever- 
lengthening past, figures too dim to be noticed by the idle but 
disclosing to her pupils every painful step and every world-shaking 
contest by which mankind has worked and fought its way from 
savage isolation to organic social life.” 


Those noble words of Mr. Justise Oliver Wendell Holmes have 
often come home to me of late with a new and inspiring application, 
when reading over the reporta for the last twenty years of the 
Judicial Committee of the Privy Council. Whegg else, indeed, does 
one plunge so deeply in the stream of life? Where else does one 
encounter, in so rich a diversity, the unfolding panord#ma of man’s 
destiny upon this earth ? Turn over those hieratic pages and you 
will find their lordships one day discussing, in a marriage case from 
Quebec, the decrees of the Counci of Trent and a Lateran Council 
of the thirteenth century, and you are back in the canon law of the ' 
Middle Ages. Another day and they are exploring the text ofa . 
Brahminical jurisconsult forbidding, many centuries before the birth 
of Christ, any man to give or take an only son in adoption—and 
you are carried far back to the twilight of ancestor-worship. Yeti 
few pages and you are carried forward by the sweep of centuries to 
the Indian Evidence Act and the effect of the doetrine of estoppel 
on a kingman who has first accepted and then repudiated the 
introduction of an infant stranger into that joint family which is as 
old as time. Another day and their lordships are deciding whether 
that strange and inscrutable juristir person, a Hindu idol, who has 
fallen among quarrelsome guardians, shall, in his forlorn condition, 
have appointed unto him a“ next iriend.” Again their lordships 
are called upon to decide whether 2 declaration and injunction shall 
be made and issued against Bella Jones, convert to the Zoroastrian 
religion, for attempting to trespass among Parsees of pure Persian 
stock within the sacred precincts of the Temple of Fire at Rangoon. 
Or turn to the Western Hemisphere and you will find a debaté as 
to the usufructuary rigĦts of aboriginal tribes over Nigeridy lands 


' which know nothing more modern than that communal owngship 


which is older than the origin of private property in land. Yéta 
few years and their lordships are ingestigating, in a case from : 
Rhodesia, whether Lobengula, in making a vast concession of native 
lands to a European adventyrer, was acting as a “ trustee ” for his 


' tribe—in other words, whether he was, as Maitland said of Maine's 


refined patriarch of early Roman lgw, “a savage in evening dress." 
Turn to the appeals from the Strzits Settlements and you will 
discover that British subject though you be, you cannot, if you are of 


28 RHODES LECTURES 1 


Chinese descent, with impunity allow a lady to visit your house and 
offer your wife a cup of tea in your absence, or, you may find that 
you have acquired a “ secondary wife,” with disturbing effect, if not 
on your peace of mind, at least on your intestacy. In one sphere 
of the Privy Councils appellate jurisdiction you may, if you are a 
Mohammedan, be the husband of many wives; in another, if, in 
addition to the privilege of being a woman, you are a Nair, you 
may become the wife of many husbands—if indeed you are a wife at 
all fur in Malabar ancient usage is dying hard, and there, as in 
another place, there is neither marrying nor giving in marriage. 
And as with marriage, so with divorce. ‘If you are a members of 
a domiciled Jewish community if Egypt and have obtained a divorce 
in a Court of Rabbis, the Privy Council will—or until lately would 
—grant you a declaration that the divorce was binding, and in doing 
so will discourse*@f the Levitical Law and of Moses. For the 
British Empire knows much of personal law as much as in those days 
of the later Roman Empire when men of each race “ lived their own 
law.” Go to Ceylon and you will find—the Privy Council reports 
will tell you as much—that it is dangerous to make a promise ina 
generous mood and still more dangerous to break it, because in 
Roman-Dutch law they have quite different notions of what con- 
stitutes “ consideration" from our own. Settle in Quebec and you 
will find that you act at your peril to a degree unknown to English 
law, for you are there governed by a French law in which the mere 
occurrence of an accident may impute to you a want of reasonable 
care and the onus is on you to refute it. ' 


I might multiply instances, but I have said enoughi— perhaps 
more than enough—to show that this great tribunal is, to borrow 
the words of Coke about a collateral branch óf it now extinct, " the 
most honourable court that is in the Christian world." Nay, in the 
habitable world, for it gives law alike to Christian and to Pagan, 
to Jew and Gentile, to Hindu and Mohammedan. The secret 
of its manifold jurisdiction is, of course, to be found in the strict 
and honourable observance of the rule laid down by Mansfield, that 
in our conquests and acquisition of territory the laws remain until 
altered by the conqueror. Rarely have we altered them ; we have 
be&n content to administer them, through the Privy Council, accord- 
ing to* principles of justice, equity and* good conscience. Some 


. things, indeed, however deeply rooted in the systems of law we: 


take under our protection we will neither enforce nor permit— 
. slavery, prostitution, tortuge, suttee, human sacrifice, the imposition 
of civil disabilities on religious belief, and deprivation of liberty with- 
out due proces of law—for all these things are contrary to “ public 
policy," nay, are altogether too foreign to British ideas to permit of 
legal naturalisation within the British Empire. Rules of evidence 
and procedure we may change, criminal law we may reform, legislate 
—and in India we have legislafed largely— we sometimes do, but in 
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that kind of law which concerns a man and his neighbours, his 
family, his faith, his land,ehis chattels—inheritance, marriage, status, 
religio#, contract, tort— We have innovated but little or not at all. 
Of the administration of so many systems of law, exotic to our own, 
I think it can be truly said that the Privy Council has been conspicu- 
ously /oya]—1 used the word advisedly—to the maintenance of their 
integrity. You will never find in the Privy Council reports any 
attempt to anglicise other systems of law than our own. Their 
lordships respect native law ever as our Government respects 
native faiths; they nevér proselytise. Our common law of real 
property, with its peculiar conception of the division of the 
fee into incorporeal rights, has "ne&her made nor attempted any 
conquests abroad, and an estate tail is as unknown im India as it 
is in West Africa. As for equity—well, of it we may truly say 
what Maitland said in quite another connexion, that whenever it 
has appeared in the Privy Council's interpretation of another system _ 
of law than our own it has been introduced not to destrby that law, 
but to fulfil it. A gift or devise to “ Dharam,” f. e., to virtue, to 
piety, to duty, or to some equally vague and ambiguous purpose, 
will be held void for uncertainty in India on the principles of 
English equity, but why? Simply because the root of the English 
maxim is that the execution of a trust shall be under the control 
of the court, and if you admit the validity of such a gift under 
Indian law, the Indian courts themselves will be unable to control 
it Still less will you find their lordships takirg the high a priori 
road of comparative jurisprudence, of which Lord Darling in a 
merry moment has lately said that it isa little of everything and 
nothing of something. Lord Phillimore summed up the practice 
of the Privy Council when, in a recent case from Ceylon, he dwelt 
on the dangers of applying to their decision anything in the nature 
of.comparative jurisprudence, and refused to be enticed by the , 
application of analogies drawn from one system of law to the 
interpretation of another. Lord Shaw a.little earlier made the same 
point ina case from the Straits Settlements, when he said that the 
law of evidence in any colony must be found in the Evidence Act 
of that colony and that whatever its terms, however novel its 
statutory illustrations, they should in no case be rejected because 
they do not square with, ideas derived from another system *of 
jurisprudence. ic 


So far I have been speaking of those British possessions which 
know not the English law, whether common law or statute. But 
“here, too, the Privy Council is equally jealous of what may be 
called the autonomy of the local law, or rather, I shoul say, of local 
legislation. That law, in the case of colonies acquired by settle- 
ment—in particular in five out of six of the great Dominions, and 
always excepting the province of Quebec, is English law, but it 
may be, and often has been modified by local statutes, and you 
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have also always to consider in any case the date of its “ reception,” 
and what statutes the reception carried with it At first sight, 
you might well think that ir appeals from these five Dofninions 
their lordships are applying the English common law pure and 
undefiled. So they are, to a large extent. Their reports are a 
storehouse of the principles of our common law, and though, as an 
appellate court from overseas possessions, their judgments are not 
binding on our own courts, tke latter treat them with respect, even 
as Dominion Courts treat, with equal respect, the decisions of the 
English Court of Appeal, particularly where it is a question of the 
interpretation of an English Statute re-enacted, as is so often the 
case, by a colonial legislature if the same terms as the original 
Sometimes the English Courts follow a Privy Council decision, as 
very recently in the case of Nunan v. The Southern Railway 
Company where ewe Court of Appeal faithfully applied a judgment 
of Lord Dunedin to the determination of the vexed question whether 
Lord Campbell’s Act created a new cause of action and if so, what 
was the point of fictitious time in articulo mortis at which that 
cause of action arises. Sometimes, on the other hand, the Court 
of Appeal has declined to follow a Privy Council decision, as in the 
almost equall recent case of Janvier v. Sweensy, in which the ques- 
tion was raised whether a defendant, in an action for negligence, i8 
responsible for the mental state, £. s., the nervous shock induced 
in the plaintiff by his want of due care. But such divergences of 
law are rare,and “they do not affect my main proposition, which I 
hope to develop in a later lecture, namely that the Privy Council 
reports are a treasury of our common law. Particularly js this true 
of Criminal law, rare though it is to find petitions for special leave 
to appeal entertained. Remember, that until comparatively lately, 
we had no Court of Criminal Appeal in this country, and even now 
it is only on the: certificate of the Attorney-General—rarely granted 
—that that Court's judgments are reviewed by the House of Lords. 
If, therefore, I wanted to hear the last word on the delicate question 
of the admissibility ora prisoner's statements inculpating himself, 
I should still go to the Privy Council reports, there to read the 
masterly judgment of Lord Sumner in raham v. The King 
Seeking recently, as a constitutional lawyer, for new light on our 
law of certiorari, I found all I could want ina Canadian appeal— 
in The King v. The National Bell Liquor Company. So with 
equidy—tf you want more light on what is an express trustee and 
what is a constructive trustee, what class of persons in a fiduciary 
position are protected by a Statute of Limitations and what aree 
not, you will, find illumination of an English statute and of English 
equitable doctrines in a Candian appeal—because the Candian 
statute there in disputes copies the English statute; I have in mind 
the judgment of Lord Cave ia Taylor v. Davies. ‘So, too, if I 
want to know more about the law the English law be it said, as to 
whether a court can, despite the Statute of Frauds, entertain an 
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action for specific performarice of a contract which has been rectified 

by the court, because what the parties said in the written agreement 

was no what they meant to'say, I can learn it in an appeal from 

Ontario, because the Ontario legislation, like many another overseas, 

_ has copied with tributary fidelity, the provisions of our own 
judicature Act. , 

The law of one English colony ig, forenaically speaking, foreign 
to that of another, foreign from the point of view of suing in one 
British court on a judgment obtained in another British court. And 
yet how domestic, how familiar, from every’ other point of view! 
When the Dominion of Canada and the provinces are at loggerheads 
about the public right of fishing in fidal waters and the prerogative 
of the Crown to take it away, you will find the Supreme Court of ` 
Canada invoking Magna Carta and the De Jure Maris of the most 
venerable Hale. When the police raid a “ boótibgger's " premises 
for illicit stocks of liquor in British Columbia, the plaintifs’ counsel, 
in the court of a province, alleging trespass ad initio, prays in aid 
the immortal Coke and the Six Carpenters’ Case. And if it comes 
to a question of prerogative, the ambit of English law beyond the 
seas is wider yet, for the Crown is “one and indivisible " throughout 
the Empire, nay, as we have been told, is everywhere present 
in it. An uncharted island rises out of the ocean within the 
territorial waters of India. To whom does this coral increment 
belong ? Upon whom lies the onus of establishing proprietary right 
by adverse possession? To decide that question Lord Shaw will 
take you right back to Hale and to the seventeenth century, to an 
age when English dominion in India was unknown, when we, the 
precarious concessionaires of a few factories along a coast, never 
dreamed that we should one day hold the gorgeous East in fee. 


f. 


Yet when one emphasises the extension of the common law, 
and indeed of such statute law as is expository of it or corrective 
to it, the Statute of Uses and the Statute of Frauds, for example, 
to all the settled colonies—one must not lose sight of two principles 
which qualify that extension. It is a legal maxim, a platitade if you 
like, that English settlers "carry the common law with them," or, 
as a Canadian judge recently put it, every Englishman who sets out 
to colonise unoccupied territory carries a pack on his back and a copy 
of Chitty'8 statutes in his Pocket. I won't qüarrel with the metaphor, 
but it would have to be rather a large pocket and there weuld 
be many pages in Chitty which the settler might just as well use 
to light his camp-fire, for it by no means follows that every English * 
“statute, anterior to the date of settlement, applies to a aettled colony. 
The position has been as well gs it can be put by a Canadian Judge . 
who, speaking of the reception of English law in a settled colony, 
said: “As respects the common law the reception of it has been 
the rule, but as regards the statute law, its reception has been the . 


. exception." " A 
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Often, as in the case of the provinces carved ' out of the^ 
North-Western Territories af “Canada, there has been -enacted a 
statute, ‘in this case a Dominion stafitte, adopting - the whole of the: 
laws of England, in civil and criminal matters, as they stood on a 
certain date—the classical date'in these cases being, the. 15th of 
july, 1870. . But after such a statutory date or-the date of settle. 
ment, cadit guasito. The presumption ia that no English statüte 
whatsoever will apply unless, as is rarely the case except in merchant 
shipping legislation—and not always even then—the Imperial Parlia- - 
ment expressly so intends and so enacts. A curious example of 
this principle is to be found in the fact that the descendants of the 
settlers in the Hudson Bay «Company's territories, who took the 
* English law with them at the date of the charter of incorporation 
namely in -1670, although they knew the Statute of Uses knew 
nothing as late as“the year 1870 in Manitoba of the Statute of 
Frauds—and appear to have got on very well without it. Whether 
that is a proof- of the sanctity of paro] contracts in a virgin com- 
munity, unspotted by the world, I leave you to decide. 


From all this there'tollows a very important principle laid down '' 
again and again by the Privy Council, and. that is, that in a case 
which raises the interpretation of a ‘statute enacted in a settled 
colony, whose law is our own common law, their lordships will not 
admit an argument based on English cases interpretative of an. : 3 
English statute, unless the colonial statute. is not only in part 
- materia but identical in „substance and in fact. Many a time, 
especially in revenue cases, have coungel arguing before- the Privy , 
- Council from an English case under our Income Tax Agts, in order. 
to uphold an argumentdirected towards the interpretation of a 
Dominion Revenue Act, been pulled up by their lordships with the 
observation “ the English case has no application ; look to the coritext 
of the Dominion Statute.” The term “ testamentary expenses," 
for example, may have one meaning in an English Estate Duty Act 
and quite another in an Australian Estate Duty Act. Or, again, 
you cannot argue from the Company, Law of England, where com- 

' panies are created by a contract, embodied in the memorandum and 
articles of association, to the company law of the Canadian Dominion, 
o» as the case may be, of one of its provinces, where companies 
are created by letters patent or by specigl Acts. Still less can you - 
argué from the one to the other, across the Atlantic, when it comes 
to d'questionof the doctrine of ultra vires. To quote their Jord-- 

. Ships? “It is wiser to look at the Candian legislation as complete , 
in itself and as unsffectef by British jurisprudence.” There you, ' 
have the seoret, or one of the secrets, of the hold which the Privy 
Council possesses upon the affections of Dominion lawyers—lI say 
nothing about politicians ; they know that when they come to- - 

. Whitehall they will encounter be insular attitude. Exactly the same 
rule is applied by the Privy S SUAE in determining whether you 

y (to be continued.) " 
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can sue in one Canadian province in respect of a tort committed in 
another. If Lord "Campbell's Fatal Accidents Act, as adopted by 
Ontario in express terms, confers, as indeed it does, on the repre- 
sentatives of a deceased person what I will venture to call, with 
some inaccuracy, a heritable riglft t9 sue in respect of his death, and 
the Quebec Civil Code confers an his relatives an independent and 
personal right—why then, you cennot argue from the law of one 
province, still less from the law of England, toe the other, and the 
fact that, in spite of the deceased having contracted out of his 
hypothetical right of action, his relatives would still have had a cause 
. of action in Quebec, will not help tnem there if such contracting-out 
would have been destructive of his claim in the province (in this 
case Ontario) where the fatal accident actually occurred. That was 
an application of a well known principle of "conflict of laws'' to 
the colonies, the law of which, you will note, are as “ foreign,”’ 
- forensically speaking, to one another, as they are to our own. The 
case I have in mind— I will not pursue it further—is the C. P. R 
v Laurent, of which I will only say now that it i$ one of the neatest 
examples of the point Iam trying to bring home: namely, that 
each colony is treated by their lordships as alaw unto itself in the 
' best sense of that somewhat ambiguous phrase. The presumption 
is always in favour of the local law, and English cases will only 
come into play when that law and ovr: own are the same. The last 
. word is with the local statute; in other words, with the legislative 
power of the Dominion or possession. 


I know no more remarkable example of this than a case which 
came, by way of the Supreme Court of Canada, to the Privy Council 
from Quebec and involved the interpretation of the French law of 
legal liability as laid down in Art. 1054 of the Quebec Civil 
Code. I will not go into the legal points, deeply interesting though 
they are. All I wish to point out is this. Counsel for the respondents 
argued that the Civil Code of Quebec is founded on the Code 
Napoleon (which is largely true), end that therefore the r@cent 

. decisions of the courts in France on the corresponding article in 
' ethe French Code should be applied, the frior decisions of Canadian 
Courts notwithstanding The Privy Council judgment delivered by 
Lord Sumner, on this particular point, is almost classical in its 
expression of a governing principle of their lordships' decisions: 
“Neither the text of the Code Napoleon nor the legal decisions 
theréon can bind Canadian Court or even directly affect the duty 

. of Canadian tribunals iw interpreting their own law. No doubt, 
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recent French decisions are entitled to the highest respect. But 
they cannot prevail to alter or control what is, and always must be 
remembered to be, the language of a legislature established®within 
the British Empire " 

Could you have a more remarkable, a more beneficent, illustra- 
tion than that, of our recognition of the dual principle that where a 
community,as was the case with the French Canadians, of alien 
race, alien faith and alien law to our own, comes under the Crown, 
not only shall their law be respected but their power to develop it 
in their own way and by their own legislature upheld? 

“And this brings me to agother point A` few weeks ago a 
distinguished lawyer, closely connected with this College, Sir Maurice 
Sheldon Amos, delivered a brilliant and arresting lecture on the 
Code Napoleon agd its peaceful conquests in other countries than 
its own. He pointed out how it had saturated Egypt, percolated 
Persia, influenced Western Germany, and become a kind of Holy 
Writ in Argentina. It had become, as he graphically put it, one 
of France’s invisible exports to many, if not most, parts of the 
world, and he hinted, or seemed to hint, that we had lost a great 
opportunity, of which the French had taken due advantage, in not 
having long ago had ready for exportation a code of our own With 
all respect, I think he overlooked two important facts: one that we 
have codified much of our own law in and for India, and, with it,. 
have “ colonised " Eastern Africa, the Straits Settlements, Ceylon 
and the Sudan; I ‘refer to the Indian Penal Code which Stephen 
described as , simply “ the Criminal Law of England freed from all 
technicalities." There is also the Indian Evidence Act. *The other 
fact which I should emphasize is this: If we had codified our own. 
law, including our statute law,-into one great civil code, would our 
Dominion overseas have adopted it? Idoubt it For they would . 
have been put to their election: to take all or have all "As things 
are, they have followed the empirical method, so characteristic of 
Englishmen, and, I think, -so sound, of adopting such modem 
English statutes as suited their purpose and rejecting such as did . 
not. The extent to which they have done the former is remarkable: 
the Bills of Exchange Act, the Sale of Goods Act, Lord Campbell’s 
Aft, the Workmen's Compensation Acts, the Companies Acts,. 
the Marine Insurance Act, the Summfry Jurisdiction Acts, the 

s and Railway Causes Consolidation Acts, and, in many 
Canadian provinces, our Divorce and Matrimonial Causes Act, 
and, most lately of all qur Carriage of Goods by Sea Act—all 
these have been re-enacted in one Dominion or another. The* 
Colonial Courts of Admiralty almost invariably adopt the Rules of 
our own Admiralty Division of the “High Court. Such voluntary 
uniformity of legislation makes for unity of law, and I confess that 
Iam more concerned to see uhity of law within the Empire than 
to see the expansion, by way of exportation, of English law to coun- 
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, a3 in the cases ‘I have indicated, our Dominions overseas 
adopt our own legislation, then, of course, they fallow the decision 
of English Courts, and so, on appeal, does the Privy Council itself. 
At first sight the legislative independence, relatively speaking, of 
our Overseas possessions, seems the very dissidence of dissent. But 
in the long run itis making for unity. Left to themselves, legis- 
latively speaking, by the Imperial Parliament, the Dominions have 
been quick to follow where they would never have allowed: them- 
selves to be driven. And the more they follow English legislation, 
the more will they feel themselves compelled—I venture to think— 
to accept and maintain the appellate jurisdiction of the Privy Council. 
After all, if they are going to assimilate, as they appear to be doing, 
their commercial and maritime law to that of the mother country 
and of one another, the more imperative will it be*that such uniform 
legislation ‘should receive a uniform interpretation. That is why, 
in default of a Privy Council decision, they will follow even nowa 
decision of the Court of Appeal or of the House of Lords. Many 
years ago, Maitland, in a pessimistic moment, spoke of the prospect 
of the common-law of one Dominion “swerving” from that of 
another and both from that of England, adding apprehensively, “ If 
English lawyers do not read colonial reports, colonial lawyers will 
not much longer read English reports." It would be unsafe tu 
assume that a scholar, at once so brilliant and profound as Maitland, 
had ever omitted.to read anything, but I cannot think that he had 
studied very closely the Law Reports of our Dominions. If he 
had, he woald have discovered that Dominion lawyers not only read 
our Law Reports but apply them. It isa curious paradox, but it is 
a fact, that the High Court of Australia in constitutional cases— 
such as The King v. Bar ger— being cut off from the Privy Council 
jurisdiction in such matters, has frequently sought support for 
their decisions in the judgments of the House of Lords. There 
was a striking example of much the same thing in the great 

." colour bar" case in South Africa two years ago—the case of 
Rex v. Hildick Smith. 


Such is the intellectual empire of English ideas. The march 
of ideas in time, so a great German jurist has told us, is even mdte 
marvellous than the movefnents of the heavenly bodies through 
space. Such a progress of ideas began in the Council chargber 
of our Tudor King in a small northen island then girt by lonley seas ; 
today this mighty jurisdiction has encirged the habitable world. 

*Its history I will not attempt to trace tonight—I have done it, 

or tried todo it, some fourteen yezrs ago, when stinding in this . 
place and delivering the first of these Rhodes Lectures before a 
predecessor of his lordship’s on the Woolsack, Lord Haldane To 
night my object is more practical—I had almost said political. 

Now I can well imagine that, up zo this stage of my allocution 
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those of you who are not lawyers—and, for all I know there may 
be many such here to-night — may have begun to;say to yourselves : 
“ Enough of all this tithe and mint and cummin of the lav En- 
ough, and more than enough, of these'strange terms of endearment 
such as specific performance, certiorari, estoppel, and fee tail with 
which these lawyers woo their aged and uncomely mistress in the 
Temple. What we want to know is what allthis has to do with 
the unity of the Empire." My answer is,a great deal For the 
secret of the tie which unites this Empire of ours, an Empire which 
defies all efforts at analyses by foreign jurists for they cannot fit it 
into any of their categories of “ Staatenbund " and “ Bundesstaat,” 
is simply this : the autonomy of lock] law is the rock on which it is 
built. And not merely autonomy of local law but autonomy of 
local law-making—in other words, legislation. There are some 
twenty-eight legistatures in the British Empire cast in the very 
model of opr Parliament at Westminster, and if you mclude—as 
indeed you must—the Indian Legislatures and those Crown Colonies 
which have what is called a representative legislature and possess 
a grant of power (it is common form), to make laws '' for the peace, 
order and good government" of the possession, why then you must 
double the number. And with striking uniformity the Privy Council 
has always laid down two principles in regard to them : one that, 
within their territorial ambit, and subject to any federal distribution 
of powers, they are as "sovereign" (the word has actually been 
used in one of its judgments) as the Imperial Parliament itself ; 
the other that, as a rule of construction, Acts of the Imperial Parlia- 
ment can only bind them by express words or necessary intendment. 
Of this principle of legislative autonomy the Privy Council has 
often been even more solicitous than the Dominion Courts them- 
selves—there was a striking'erample only two or three years ago 
in the case of McCauley v. The King. More lately Lord Haldane, 
ina femarkable utterance on the hearing of the first group of 
appeals from the Irish Free State, has observed that their Lordships 
will take “judicial notice" of the growth of Dominion autonomy.. 
And the same eminent lawyer in dismissing a petition for special 
_ leave from South Africa said, with equal force, ' one must look at 
this from a South African point of view." 


Why then, it may be asked, have we heard so much of late—of 
a certain restiveness in one or other of the Dominions overseas—1 
will? not call it hostility—against the appellate jurisdiction of the 
Judicial Committee. The right of appeal—which must be carefully 
distinguished from the prerogative to grant special leave to appeal* 
. —has been ffbolished by their respective constitutions in South 
Africa and the Irish Free State, if has been excluded from the 
domain of constitutional interpretation in Australia, it has been the 
subject of animated controverdy in Canada extending to the prero- 
gative itself. Some of you may recall the agitation in Canada less 
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than two years ago over the decision of the Privy Council in Madan 

v The King when thein Lordships decided that a certain'clause 
in the €riminal Code of Canada could not operate to bar the prero- 

gative, resting as that prerogative does on an Imperial statute of 
imperial intendment The important thing about that controversy 

was not the legal merits of the decision, which, to my mind, was 
absolutely unimpeachable and such as every lawyer who knew his 
law might have anticipated, but that such a controversy should have 

been raised at all Now here I am treading on very delicate ground 

—] know it—but if I wanted support for my argument in favour 

of the maintenance unimpaired of the Privy Council's jurisdiction 

in Canadian appeals, whether, by*special leave or otherwise, I should 
have no difficulty in finding it among Canadians themselves. There 

are many proofs of that. If you look up the pleas of The Times 

for the last two months of the year 1920, you will,ind an interesting 

revelation.. Our distinguished Chairman (Lord Cave) in a letter 

to The Times of 29th November, gave itas his opinion,"on return- 

ing from a visit to Canada that the.Canadian feeling was generally 

favourable to the retention of the right of appeal from the Supreme 

Courts of the Canadian Provinces. His statement was thereupon 

criticised with some asperity in certain not very representative 

quartera in Canada. The sequel is interesung. Four Canadian 

lawyers of distinction immediately addressed a remarkable letter to 

| The Times, in which they jointly and severally approved. of all that 
Lord Cave had said. Indeed, I am sometimes inclined to think 

that all this controversy is not a controversy between this country 

and Canada at all, but a controversy between different schools of 
thought, possibly even different factions of politics, in Canada itself. 

And in Canada it must be fought out. The day has gone by when 

the Imperial Government would oppose such a change. The main 

question is whether the abolition or limitation of the Privy Council 

jurisdiction would be in the interests of the Dominion itself, and on 

that, I, in common with many Canadians, have my doubts— of which 

more in a moment. Some of the agitation is really rather fictitious 

—I have in mind and all the heavy artillery brought to bear by 

Mr. Cameron, K C., of the Canadian Bar, against one of the new 

Rules (r. 2) of Practice issued by Order in Council in 1925, and 

its effect on what he regarded as the power of the Ontario dnd 

Quebec legislatures (to Say nothing of the Dominion) to tar the 

prerogative, of which attack Mr.' Justice Hodgkins of the Ongario 

Supreme Court bluntly said it was a “ commotion in a teapot.” A 

e Witty lawyer in the pages of that admirable periodical, the Canadian 
Bar Review, has gone further in deprecation, and in an article 
entitled: “A Plea for Statytory Relief from the ivy Council 
Controversy " has said that the root of the whole trouble is that the 
distinguished judges of the Supreme Court of Canada will persist 
in publishing their dissenting and indeed their concurring judg- 
ments, and he contrasta ¢ with the practice of the Privy Council, of 
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which he says: " What gives such imposing jespsdiabitity to the 
Privy Council is its unity. There may be considerable diversity of 
opinion, doubts, hesitations and dissent, behind the curtain in “White- 
hall. But when the curtain goes up, one judge delivers the opinion 
of the court and it is law. It does not sprinkle, like a garden hose, 
it hits like a hammer of Thor.” I will not endorse that criticism, 
if criticiam it was meant to be, of the Supreme Court of Canada— 
it would bean impertinence if I did, and I am much too conscious 
of all that I have learnt, and bave yet to learn, from its most 
weighty judgments. But as regards the Privy Council, the state- 
ment has both truth and value. Long ago, in a little known but 
most suggestive treatise, Lord Selberne emphasised the importance 
of a single judgment in the case of a tribunal which, like the Privy 
Council, has to administer law not only tò the litigious peoples of 
the East but to the conflicting jurisdictions of a Federal Dominion. 
I confess that I feel—and I happen to know that some distinguished 
Australian hwyers share my feeling—that in reading the infinite 
variety of judgments of the Australian High Court, often in one 
and the same case, on the subject of Federal jurisdiction in industrial 
disputes, I have often wished that that great court made use, not 
of a garden-hose, but of the hammer of Thor. And if you collect 
the cases in which the High Court has certified a constitutional issue 
for appeal to the Privy Council, you will invariably find that they 
have certified it because they are so divided among themselves that 
nothing but the hammer of Thor can help them out of the im passe. 


After all, there is much to be said fora single judgment in a 
Supreme Court of Appeal, just as there is little to be said for it in 
a court below. 1 will not labour that point. But by a single judg- 
ment I mean a judgment singly delivered, f e., a judgment in which 
there 1s not only no utterance of dissenting opinion but no separate 
manifestation of concurring opinion. Concurring opinions are some- 
times almost as mutually contradictory as is a minority opinion from 
a majority opinion, and many a student of the law reports has been 
puzzled now and again to find two or more judges agreeing in one 
and the same conclusion for diametrically opposite reasons. That 
- is not helpful either to lawyer or to litigant. I may at once illustrate 
my point and conclude it by the story of a Scottish- counsel who 
was arguing at great length before the, Court of Session. After - 
listening to him for some hours with considerable patience, the 
Lord Justice Clerk intervened with: “Mr. ,l am sorry to 
interrupt you, but I would point out to you that you have addressed 
to us no less than four mutually contradictory arguments in support 
of your case.”,“ Yes," my lord, replied counsel with a bow, “ but I 
have always borne in mind that there are four of your lordships.” 


But let me return for a moment to the Canadian Constitution, 
for the Privy Council it may truly be said, with even more truth 
than was said of the American Constitution and Chief Justice 

. e 
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Marshall, that it has “ made” the Canadian Constitution, and if the 

Privy Council bad not existed you would have had to invent it to 
fulfil that very purpose. Mr. Justice Duff has lately said almost as 
much, though in different language from my own. And in those 
decisions of their- ordships I seem to see a manifestation of the very 

genius of the English race—their lordships have never been logical 
— God forbid! for the life of the law is not logic but experience— 
never theoretical, never doctrinaire. They have rejected that whole 
train of reasoning about “ the immunity of instrumentalities " in a 

federal constitution which the Supreme Court at Washington has 

applied, as someone has said, with the fierce logic of the nursery 

rhyme about the house that Jdtk* built. Perhaps only once have 

they committed themselves to a broad generalisation, namely, in the 

Russell Case of some forty-five years ago,'a case which, as Lord 

Finlay has remarked, went wandering about for years afterwards in 

the arguments of counsel like a derelict ship, to the infinite peril 

of the navigation of the Constitution, until, with one well-directed 

torpedo Lord Haldane in the Toronto Electricity Commissioners 

Case sent it to the bottom. No, what you will find in all these 

Canadian cases is that their lordships are always slowly but surely 

feeling their way, always heaving the lead in the shoalwater of a 
federal constitution. “Every case," they seem to say in words 

reminiscent of the sagacious Halsbury, “ is only an authority for the 

particular point it decides.". They are simply concerned to main- 

tain ajust equipoise of Dominion and provintial rights. They 

favour neither the one nor the other In that great group of con- 

solidated appeals khown as the Great West Saddlery Case they 

preserved the balance by leaning to one side; in the recent Kert- 

procal Insurers’ and Torouto Electricity Commissioner s Cases they 

redressed it by leaning to the other. The latter two cases were 

the culmination of a long dexterous sinewy struggle between the 

Dominion Parliamentary draftsman on the one hand and the Judicial 

Committee on the other. The defeat of the ingenious devices of 

the former may quite possibly have produced some political feeling 

in Dominion circles, but certainly not in the provinces. But that 

is inevitable ina federal constitution, where, under the stress of 

modern economic conditions and the growing integration of cog- 

mercial intercourse, the federal legislature is always seeking, as in 

America, in Australia, in Switzerland, in Germany, to escape «from 
the straitjacket of the Constitution in the direction of powers 
adequate to deal with the gigantic: growth of modern commercial 
«enterprises. The quarrel here ia not with the Privy Council but with 
the Canadian Constitution itself. That Constitution, like all federal 
constitutions, has sacrificed flexibility to rigidity, progress to stability. 
The result is a continual straining at the leash. I am not at all 

sure that in such cases the appellate jurisdiction of the Privy Council 

is not something of a lightning conductor. That very remoteness 

from the scene of political controversy «in the Dominions which some 
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of its critics regard asa weakness, wiser -men will regard as a 
source of strength. Although the independence of the Canadian 
judiciary is unimpeachable, its decisions in such question, if put 
beyond the possibility of appeal, might easily expose it to political 
attack, leading perhaps to the determination of judicial appointments 
by political considerations, possibly to the introduction from over 
the Canadian border of that unhappy institution, the. “ Recall of 
Judges" which is practised in some American States. Even the 
Supreme’ Court of the United States, as you will find if you consult 
the Congressional Record, has been exposed to the threat of such 
an ingtitation.- The contagion of American political ideas is already 
evident in the legislation of Saskatthewan and Manitoba, where the 
adoption of the Initiative and Referendum is already sapping the 
very foundations of the Parliamentary: system and of responsible 
government Tht danger I indicate is therefore not an unreal one. 


As to the other Dominions—well I will only say this. It isa 
curious and notable fact that where the right of appeal has been 
restricted or abolished, the courts of such Dominions have, after 
some wandering up alien tributaries of law, nearly always swung - 
back into the main stream of Privy Council desisions, or failing 
them, of the House of Lords. The very first case in South Africa 
of any constitutional importance, the Middleburg (Municipality) 
Case, followed the Privy Council decision in Bank of Toronto v. 
Lamba. Ina recent leading case, krbwn as the Engineers Case, 
the High Court of Australia itself, after years’ of vagabondage in 
the wilderness of American constitutional doctrines as to the 
* immunity of instrumentalties,’ came right back to the principle 
of Privy Council decisions, the principle that a constitutional statute 
must be interpreted like any other statute and without exotic notions 
about “ implied restraints.” When one remembers the excitement 
in Australia some twenty years ago over the conflict between the 
decisions of the High Court and the Judicial Committee respectively, 

-in the group of constitutional cases known as the /ucome Tax Cases, ò- 
one of which managed to slip through the net of art. 74 and came to 
their lordships for hearing, well, this recent conversion—I can call 
it nothing else—of the High Court to the law laid down by their 
lofdships in Webd v. Outirim, is a notable tribute to the authority 
of the Privy Council as a fountain of law song after its jurisdiction 
has peen taken away. And I might, if I had the time and you . 
had the patience, say something very similar about South Africa, . 
where, indeed, one distingnished South African lawyer, Mr. Manfred 
Nathan, K. C , has recently written of the abolition of the right of* 
appeal under*the Union Act, thatthe general opinion of the legal 
profession in South- Africa was advérse to its abolition, that the 
people of South Africa were never consulted about it, and that 
many of them would like to resfbre it. 


š š (to be continued) 
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But the fodral Committee is sometimes, exposed - to attack from 
‘other quarters on other issues—most notably in respect of the rule 
laid down by it as to, the .-extra-territorial limitation on the powers 
of Dominion legislature in Aitorne General for New South Wales 
y. MacLeod. Ingenious attempts ve been made by Parliamentary .- 
draftsmen to defeat the- operation of that rule, as in the case of 
Canadian and. New Zeàland bigamy legislation, but very few Domin- 
ion lawyers, except the late Sir John Salmond,*and still fewer, if 
_any, judges, except the Chief Justice of New Zealand, have question- 
ed its soundness—the High ‘Court: of Australia has frequently 
upheld it. Its abolition by statute- fvould lead to the most appalling 
confusion, such as would be involved in one Dominion. legislating 
in respect of acts done or persons situate in the territories or upon 
the ships- of another—the New Zealand shipping cases have furnished 
abundant proof of that. And the enabling and adoptive clauses of 
Imperial Acts have met and can still meet, any difficulties that — 
really arise. But the Judicial Committee itaglf has relaxed, in 
favour of. Dominion autonomy, the rule, as-far as is consistent with 
the existence of the rule atall. The case of Cain v. Gilhula isa ' 
case in point. “And anyone who has studied the decision of the 
Australian High Case on legislation, such as the War Precautions 
Acts, arising out of an exercise of the “ defence power '' in time of, 
war, knows that the existence of the rule is not at all incompatible 
with the widest exercise, for all practical purposes, of Dominion 
powers of legislation. 

Let me, in conclusion, summarise very briefly the extent to which 
of late years, alike by judicial decision and by Order in Council—in 


. thé casé of the Judicial Committee they are, formally speaking, 


indistinguishable,.for the former are always embodied in one of the 
latter—elasticity, autonomy, if you prefer the word, have Been 
imparted to Dominion afd colonial courts. First and most potably 
there is the delegation, by the Orders of 1908, to colonial coyrts of 


a the prerogative to grant special leave to appeal. That is, in fact, the 


grant of a dispensing power, nothing less. Next, there is the rule 
laid down by their lordships that when there is,a Supreme Court 
in a Dominion whose judgrhgnts are “final” and fhere are other 
courts jn the same Dominion, as in Canada and Avstralia, from which 
there lies a direct appeal to the Privy Council, they will hesitate 
long before they grant the litigant special leave to appeal from the 
Supreme Court of the Dominion gfter he has elected to go to it, 
Me: 


ve 


43 i RHODES , LECTURES M 
e 

Unless the matter is one of very great importance or there is a great 
diversity of opinion in the court below, he must abide by his election 
That is a proof of their lordships’ respect for the highest curt in 
each Dominion, Then again, there is the rule, laid down long ago 
in Dillet’s Case that the Council will not entertain appeals, or rather 
‘petitions for leave to appeal, in criminal cases; unless some grave 
and substantial injustice has been done—deprivation of a.constitu- . 
tional right to be tried by jury would be one. such acase, the 
improper reception of evidence essential to a conviction would be 
another—otherwise they will not interfere, for.to do so would be to 
invade the local administration of justice. It is for that very rea- 

son that Lord: Cave laid dowif ih a very recent case that their 
lordships will not grant special leave to appeal in a question of 
construction of the Criminal Code of Canada. Then again, they 
will, like every other a ppellate tribunal, be reluctant to intervene 
in questions , of elena against a tribunal which -has had the 
advantage of seeing and hearing the witnesses itself. So also, when,' 
by the local rules of procedure} the local court has been invested 
with “ discretion ''—for example, in granting a. decree of separation 
in.Quebec or in, setting aside an arbitrator's award in British 
Columbia—they will not interfere with the exercise of that discre- 
tion. Lastly, they’ will hesitate long before allowing an appeal 
against an order for a new trial on the ground that the damages 
‘awarded are excessive, for the measurement of damages is a matter 
affected and qualified by local conditions in the. place where the 
- cause of action arose, and where the action was tried. It needs, T 
think, no emphasis from me to point out. that all these rules are 
mainly inspired by one guiding principle—which is to avoid dis- 
turbing the confidence of British subjects overseas in the prestige, 
the authority and the discretion of their own tribunals. 


There are many other examples—I will only glance at one of 
them. There is the provision by statute after statute for the creation 
_ ofa truly Imperial panel of judges consisting of judges of the 
Supreme Courts of the Dominions and of India and for the appoint- 
ment as assessor of a judge of any court from which.an appeal ias 
brought. Itisin virtue of the former departure, that the Judicial ^ 
Committee is occasionally graced by the presence of Mr. Justice 
Duff frem Canada and Mr. Justice Isaacs ftom Australia, two judges 
who, a8 you will know if you read the Dominion Law Reports, would 
lend weight, dignity and authority to any tribunal in the world. 


It is difficult, I think, to suggest what mére might be done to - 
.defer to the susceptibilities of the great Dominions overseas, com- i 
patibly with the retention of any appellate jurisdiction at all I 
sometimes wonder whether, if a plebiscite were taken iń any of the 
Dominions on the subject, you, would not find an overwhelming 
expression of opinion in favour of the retention of that jurisdiction 
unimpaired, After all, there arg the peopleg 88 well as the Govern- 
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ments, and it should never be forgotten that the prerogative to grant 
specials .leave to appeal is based on the principle that every British 
subject has a right to approach the mercy seat of the throne. Upon 
the retention of thdt prerogative rests the great rule of English 
liberty that the King has a right to inquire into the cause of the 
detention of any of his subjects, and it is in virtue of that preroga- 
tive that that magic turnkey, the writ of kabeas corpus, may be 
applied for in Whitehall against any court which unjustly and with 
out due cause refuses it. It isin virtue again of that principle that 
you will find in the new Rules of 1925 special provision for poor 
suitors, exempting them from geqnrity for costs and from the pay- 
ment of court fees No petitioner, however humble or obscure, is - 
turned away. All a man has to do if he is what the law calls a poor 
person, in other words wishes to sue íx formá ueris, is to swear 
an affidavit that, to quote the rule, “ he.is not NU 425 in the 
world excepting Ais wearing apparel.” 

` But it is time, and more than „time, that I TA an end. If I 
have taxed your patience, I would ask you to bear in mind that my 
subject is vast, nay cecumenical, in its scope, and that even as it is, 
Ihave had to leave on one side many things—most notably that 
statutory power of His Majesty in Council to refer any question he 
. thinks fit, whether partaking of a litigious character or not, to their 
lordships for an answer. In some ways, on some occasions, it may 
act as a kind of safety-valve in the Constitutien—1I am thinking of 
the Irish Boundary Case. In others, especially in the form it has 
been cb ee and extended by Dominion and provincial statutes in 

has much to be, said against it, for it may involve the 

submission to a court of questions of a purely hypothetical character 
without any reference to actual facts, and the answers to which, if 
given, may prejudge a case that has yet to come before the judges. 
The peremptory consultation, nay, the interrogation, of the courts 
by the Executive is, I think, nearly always objectionable for reasons 
with which those of you who know your Coke and Mansfield will be . 
familiar enough. Canadian judges do not like it, and I suspect that 
their lordships ;of the Privy Council like it even less. The High 
Court of Australia has eerie it; the Supreme Court at 
Washington has never admitted it. waa looking the other day, in 
` the 1916 reports, at a reference from ee insurance législation 


in which the: Attorney-Generals of no less than seven Cagadian . 


provinces were joined as appellants, and their lordships were set an 
examination paper'of seven questions with no options. They were 
not told if all the questions cartied equal marks and many of them 
were of a Kind which Bar students would calla trap. Their lord 
ships did not pass with honours! Perhaps they had in mind that 
aphorism of Professor Marshall that by the age of twenty-two 
examinations have done all the “good, but not nearly all the harm, 
they can do a man. The result was unsatisfactory, not because, 
unlike the ordinary examinee, they could not answer the questions 
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(I should be surprised to find their lordships unable to answer any 
question of any kind), but because they decfined, and for very good 
reasons, to answer them. The questions were dangerously hypothe- 
tical. None the less, the’ reference power has its uses. lt is by 
the Imperial exercise of it that the great Labrador Boundary Case 
has just come before their lordships, for there is no other method, 
except im Australia, by which one State within the Empire can sue 
another, if suit it is to be called. 


A word and I have done If one or other of the Dominions 
desire further restrictions on this august jurisdiction, the British 
Gévernment is not likely to say ttem nay, nor would any responsible 
person over here urge that it should. The Empire would, I suppose, 
survive it, But there is one consideration I would venture to urge 
against it in the dnterests of the Domintons themselves. Once 
establish the complete independence of the Dominion courts, includ- 
ing the barring of the prerogative as to special leave, and they may 
find that to the existing "confliet of laws” will be added what 
American lawyers, in particular the American Law Institute, know 
to their cost, as a “ conflict of conflict of laws''—in other words a 
conflict among the Dominion courts as to the principles to be applied 
to the resolution of cases which arise, and of course always have 
arisen, owing to inevitable variances of law in the different jurisdic- 
tions Such a “ conflict of conflicts’’ would be disastrous to the 
commercial intercoufse of one Dominion with another. The English 
courts, in refusing to allow the validity of “colonial judgments ’’ to 
be impeached on any other grounds than would apply to,any other 
“foreign” judgment long ago took “ judicial notice " of the appellate 
jurisdiction of the Judicial Committee, and emphasised its importance 
in this respect—witness, for example, the words of Lord Campbell 
in The Bank of Australasia v. Nias, L.J.,20 Q. B, at p- 283 
(1851) and of Page, V. C, in Simpson v Fogo, 1863, 1 H. & M. 
at p. 226 And for this reason, if for no other, the preservation, in 
all its present integrity, of the jurisdiction of the Privy Council is 
vital, not indeed perhaps to the continued existence of the Empire, 
but to the growing intimacy of its commercial intercourse, and the 
orggnic unity of its social life. 

In acertain clause in the British North, American Act, you will. 
find it Said that the great lands of that süperb Dominion are vested 
in thé King £n frust for the provinces In trust! One need not be, 
a lawyer to know that a trust means a fiduciary duty, nay a moral 
obligation. The Privy Couhcil, too, has had vested in it a trust—a 
trust for milions of people overseas, the kind of trust that loveth 
justice .and hateth iniquity. Faithfully have their lordships dis- 
charged their trust If then you ever have doubts about the high 
destiny of your Empire and its fiduciary character, if you are 
ignorant, uncertain, diffident ag to what it has done for those law- 
abiding instincts of the, humén race whieh are the only hope of 
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human civilisation, why then I counsel you to turn to the Privy 
Council Reports, and there you may read—it may be, if you are not 
a lawyesas in a glass darkly, but reflected therein none the less— 
the undying story of the trusteeship of your race. 


THE CHARIMAN: Your Excellencies, my lords, ladies and 
gentlemen, I have now the very pleasant task of asking you to pass 
& vote of thanks to Professor Morgan for his very interesting lectare. 
Perhaps you would not wish that I should not say a few words about 
it, but of course, it is very difficult to make any remarks which are 
made after a lecture which you have not seen, anything but discursive. 
I have not the opportunity of making what would be: an amusing 
scene such as I once saw at the Béz @lub. The Boz Club, I dare say 
some of you know, is a club which celebrates the memory of Dickens 
on certain occasions with a dinner, a paper being read. The late 
Lord James of Hereford was the guest of the evening and read the 
paper, and Lord Halsbury was the chairman. When the paper was 
read Lord Halsbury made the most trenchant attack on afl that Lord 
James had said, and Lord James, as ht went out, said to me. '* How 
horrible of Lord Halsbury, and would you believe it, I gave him my 
notes." Iouly thought that Lord James must have known very 
little of Lord Halsbury when he ventured to do so. 


I wil just mention very shortly some of the things that struck 
me. In the first part of the lecture, the lecturer impressed upon us 
the great rule in our Judicial Committee that we ghould not introduce 
English law into places where it has no business to be introduced. 
Well, I felt very secure üpon that matter. No one is much troubled 
by temptatfons which do not assail him, and as I was brought up on 
a system of law which was not English, I never felt inclined to 


introduce English law into any other country. Of course, there - 


are certain places, Ontario, for instance, where by statute it is the 
English law which, at a certain place or in certain ways, is the law 
of the land. In other places it is not so. The only place where 
I have seen any sort of temptation to introduce, or any tendency to 
introduce, the English law where it ought not to be, is in some of 
the districts of India, where occasionally an English lawyer who is a 
judge out there has been rather too reminiscent of his old law. I 
certainly have always set my face against that, and I think we have 
done it successfully. ° é 


The second subject on which I would like to say a word ig really 
a most controversial one, because it is a subject on which there are 
enormous differences of opinion. That ig, the question of the single 
judgment. There are some people who think it would be very much 
better that instead of a single judgment of the Prity Council, we 
shauld each give a judgment as we do in the House of Lords. Iam 
not going to express any opinion on the merits of it, but I might 
mention one thing which was not mentioned by the lecturer. There 


is at least this reason for, the single judgment in the Privy Council, q k 


` 
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which there is not in the House of Lords. In iie House of Lords 
we are a court and each judge gives his epinion, the question is put 
justas any other question is put in the House, that is to shy, those 
who arefor reversing * Content; and the others “ Not Content," 
and whichever side is in the majority has it; we are judges. In the 


‘Privy Council we are not judges, we are advisers of the King, anda 


Privy Council socalled judgment is ‘nothing more than that we 
hymbly advise His Majesty to do so-and-so. Of course, it would be 
ridiculous to have five people advising His Majesty each in a different 
way, and therefore there is that, so to speak, historical reason for 
the Privy Council judgment being delivered as it is. 

I should cartainly be very sSrry if the idea of the single judgment 
was extended to the courts below. Ido not think we should really 
know very often when to grant leave to appeal and when not I 
have not the least*intention to be slighting about it, and after all it 
is a matter, which can be seen by anybody who reads the reports, 
but there I8 no Supreme Court that has so many dissenting judge- 
ments as the Supreme Court of Canada. Of course, if we find that 
a judgment is decided by three judges, one way, and two tBe other 
way, it is very often & good reason for allowing an appeal I should 
be very sorry if the idea of a single judgment was extended to the 
courts below. 


One word as to Professor Morgan's concluding topic as to these 
questions of referepce. The learned lecturer is quite right in saying 
that we do not view with favour legislation which allowed people to 
put conundrums to a court, and, those conundrums having been 
answered by the Court of Appeal, to bring them up Xo us. The 
power of reference has been very beneficially exercised occasionally, 


* but very sparingly, and one great instance is the Labrador Case, just 
over. The members of the Privy Council are on a perfectly different 


footing. The legislation of the colony has laid down that if Mr. A 
and Mr. B put their heads together and say: “We want an anawer 
to such and such a question," they have a right to go to the court 
and ask for it. There is nothing of that sort in the reference to the 
Privy Council. That reference can only be made when the King 
chooses to make it, the King in this matter, as in all others in this 
country, acting on the advice of his advisers. Therefore it ia a 
really waluable addition to the Privy Courftil's judgment and has not 
any of the abuses which the legislation alluded to may very well 
havfé I am glad to say that I think the practice is rather in 
desuetude. I have not been troubled lately with any of these con-, 
undrum cases that at one time rather threatened to assail us. 


I wil nof detain you any longer; Iam aure you will all join 
with me in a very hearty vote of thanks to Professor Morgan. 
(Applause.) 
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RHODES LECTURE No, 2 


THE RiGHT Hon. LORD BIRKENHEAD, K. G. (Sevetary of 
State for India), presided at the Second Rhodes Lecture, 
University College, on Friday, March the 11th. 


The CHAIRMAN: Ladies and gentlemen, without any prefatory 
` observation, I will invite Professor Morgan to deliver his lecture upon 
the important constitutional topic which he has selected. He is very 
well qualified to give us a carefil®and a detached view of the im- 
portant tribunal to which he is addressing his attention ; and I have 
no doubt that I equally with yourselves, will Sene advantage from 
his observations. 


.Professór J. H. MoRGAN : Lord Birkenhead, Lord Ghelmsford, 
Your Excellencies, ladies and gentlemen, to-night I speak of India 
And he who speaks in public of Thdia. at this moment is, in the 
language of legal liability, under a duty to take care. Nay, more, he 
exposes himself to that absolute liability, not altogether unknown to 
our own law; and still better known to the law of Quebec, to answer 
for his acts and omissions, whether he could have foreseen the 
consequences or not. Therefore I must tread delicately— and delicately 
I propose to tread To touch on any subject conngcted with India— 
even such a subject as the Judicial Committee of the Privy Council 
—js to touch a “live wire." The wire is often charged with a 
current of."high voltage—I think the political electricians call it 
* Swaraj ''—and I have nq desire to expose myself to electrocution. 

I will therefore begin with a parable—remote you may think it, 
but its application I will make clear in a moment. [n the year 1920 
when I was serving in Berlin, I had occasion to go, or rather, to use 
the Army vernacular, to “proceed” to Danzig, there to call on 
General Haking, who was in command. At that time, although you 
here at home had already forgotten all about the war, its shadow 
still lay across the new States of North Eastern Europe, and the 
even darker shadow of Bolshevism hovered like a vulture over their 
frontiers Border-feuds divided them, internal strife convulsed thefn. 
And in each of them was a®tiny British military mission, the afyance 

‘guard of the British legation that were yet to come. The heads of ` 
those missions met for periodical conferences at the headquarters of 
General Haking, who was a kind of Lord Warden of the Marches and 
^ Keeper of the peace And, speaking of those conferences, he said 
to me: “It’s an extraordinary, thing, but if you plaft an English 
officer ina foreign country he immediately treats the inhabitants as 
though they were his adopted children and won't hear a word against 
them; these conferences of mine are “a perfect bear-garden; the head 

. of the mission -in Esthonia swears fhere are no fellows like the 
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Esthónians, one backs the Latvian; another the Lithuanians, a third 
won't hear a word against the Finns, anda fourth puta his last shirt ~ 
on the Poles.” That remark brought back to my mind an experience 
‘of the war in the first winter in France, when I saw something of the 
units of the Indian Army Corps and a good deal of their British 
officers. And I think Lord Birkenhead, who served with so much _ 
distinction on the staff of that Corps, will bedr me out when I say 
thata Gurkha British officer swears by his Gurkhas, and will tell 
you that they are the best soldiers in’ the world, that another British 
officer will claim the same distinction for his Dogras, a third for his 
Rajputs, a fourth for his Sikhs, while a fifth, an officer in command 
of the Béluchis, once assured? nfe that there was only one thing a 
Pathan could not do better than anyone—he could not speak the truth. 
Now some of you may say to yourselves’ “What has all this to do 
with the appellate jurisdiction of the Privy Council over India or, 
indeed, what is inseparable from it, the administration Of justice by 
British judges (there are, of course, native judges also) in India 
itself?" And my answer is :* A great deal. 

For reading the othe: day a classical treatise on Hindu law, I 
found the autbor complaining that if English judges administering . 
Hindu law in India had been guilty of any mistaken, conception of 
their duty, it was not that they had imported Eiiglish ideas into 


E "Hindu law, but that they had done just the opposite gid:bad adminis- 


tered Hindu law, and nothing else, that they had, in fact; followed it 
and the ancient texts with such fidelity that they had failed to adapt 
it to the progress of Indian. society. “The English judge," says 


+ this writer, "had sworn to administer Hindu law to the'Hindus, and 


he was determined to do so, however strange or unreasonable it might 


‘ appear." Or, as the writer goes on to put it, English judges ad- 


ministering Hindu law, especially in Southern India, where the achool 
of Mitashara holds sway, were more Hindu than the Hindus. “It is 
our duty," said an English judge, speaking from the bench on one 
occasion in an Indian court, “to maintain the integrity of the Hindu 
law.” Having taken the ancient Hindu law under their protection, 


* they would hear- nothing against it—not even from native Hindu 


lawyers. And the point of all this prolegomenous utterance of mine 


` is*this: Whatever mistakes we may have made, whatever faults we 


may ffave committed in India, disrespdtt tor native law i is not one 
of them. 
That’ fiduciary conception of the Englishman—be he soldier, 


lawyer or proconsul—of bis duty towards those among whom his lot 


is cast is not,peculiar to him in India, but in no other of His Majesty's 
Dorhinions has it been so manifest, and in no other department of 
the public service in India bas it been so emphatic as in the admins-' 
tration of justice. The religious, discharge of the duty haa, of course, 
its roots in the English character, but the duty itself is to be found 
in that famous covenant, drafted by Warrgn Hastings and embodied 
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in the Regulating Act of 1773, in which we undertook that “ in all 
suits regarding marriage, inheritance and caste and other religious 


“institutions, the laws of the Koran with respect to Mohammedans 


and those of the Shasters with r t to Hindus shall be invariably 
adhered to’: That stipulation is; NN ei some enlargement, notably the: 
sphere of contract, to be found re-enacted in the Government of 
India Act, 1919. The result is that you have in India a system of 
personal law which resembles nothing so much as that of the later 


days of ‘the Roman Empjre—personal laws which follow a man... 


wherever be goes like his own shadow. If a .Hindu family migrates 


from one province of India to anotlfer, or even to East Africa, it - 


carries its own law, nay its own variety of law, with it like its house-" 
hold goods. That has been repeatedly laid down by Privy Council: 
Domicile—so powerful an instrument to resolve questions of testacy, 


Dominiorszhàs little place in India except in the case of Europeans, 
and even.tBE Zex loci as to land may be excluded in the case of the 
native Indian. Indeed it has been said with considerable truth that 
in India there is no such thing’ as Zex /oct, and that every person is 
governed sby his personal status. Lord Brougham, in one of his 
many hasty moments, said, with what Sir Frederick Pollock has 
described as " curious and laborious inaccuracy,” that all India was, 
legally speaking, divided, hke Ceesar's Gaul, into three geographical 
parts—“ One territory in India,” he wrote, ‘ ia swayed by Moham- 
medan law, another is ruled by Hindu law and some others by the 
law of Buddha.” How delightfully simple our problems in India, 
both political and legal, would be, if Brougham’s facile generalization 
were true! As a matter of fact, there is no such thing as a territorial 


Dorin ia fei divorce and the like in the jurisdictions of the ` ` 


+ 
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rule of law in India; if there were, we should not be vexed, in the E 3 


application of the constitutional reforms, by the problem of ‘‘ eom 


` munal ” as opposed to loaa! representation. - 
Let us look at some of the implications of that rule of i gy by 


which the British Government—or, if you prefer it, the East 

Company—guaranteed to the natives qf India the administration of 
their own law. I sometimes think that even the intrepid soul of 
Warren Hastings might have flinched had he knowr? what a burden 
he was ‘thereby casting upon the shoulders of the English judges of 
the future in India. The words of his famous draft regulation would 


seem to suggest that he knew, Within the very limited territories- 


which were then bubject to the Company's jurisdiction, only two 
e. x . , 
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systems of law, namely, Mohammedan and Hindu, and in those days 
his legal advisers perhaps knew no better, far the great Anglo-Indian 
jurists who have so enriched the literature of Indian law—an I do 
not forget the admirable native Indian jurists of the last fifty years 
who have illuminated not only their own law but ours—were 
not yet born. It was only with the vast extension of British 
dominions in India in the nineteenth century and with it the extended 
jurisdiction of the High: Courts, served at that time by English 
judges with the aid of punditassessors, that the infinite complexity 
of their task of administering native law became apparent. Not only 
are there two great schools or. Mohammedan law, but there also are 
two great schools of Hindu law, one, supreme in Bengal, saturated 
with Brahminical influence and based, as regards its law of inheritance 
and adoption, on the principle of religious merit and spiritual benefits; 
the other, equally supreme in the greater part of Indian exterior to 
Bengal, and based, in its laws of inheritance, on the principle of 
consanguinity. The tendency of the former is to act as a solvent on 
that most ancient of Indian institutions, the joint family, the tendency 
of the latter (it is only a tendency in face of the Jaw of partition) is 
to preserve it. Were that all, the task of the judges—and in the 
last resort of the Judicial Committee—might be comparatively simple. 
But the authority of these two great schools of Hindu law is subject 
to a dispensing power which is all powerful in India—the power of 
custom: not only the custom of a tribe, but even of a particular 
family. All this may be, and indeed is, comprehended in the term 
Hindu law, so that there is hardly a general proposition of that law 
which can be laid down as universally applicable to the men who 
profess that faith. I haye read in an Indian Census Report that 
“Hinduism asks for very little in the way of dogma or belief," it is 
the mostcatholic of all churches, if church it is to be called, and in 
its religious conquests has taken into its bosom “a fluctuating mass 
of beliefs, opinions, usages, observances, socialand religious ideas, 
the exact details of which it is impossible to reduce to anything like 
order and in the most diverse aspects of which it is impossible to 
recognise anything in common." And the task of English judges 
was, and with the assistance of their Indian colleagues still is, in all 
their judgments observe the sacramental precept of Manu "Immem- 
orial usage is transcendant law," or, to quote the Judicial:Committee 
in the Kanika Case, “under the Hindu System of law, clear proof 
of usage will outweigh the written text of the law.” Even the statute 
law of India, of which more in a moment, often contains a saving 
clause to that effect. And ein the great Tagore Case, so longa 
landmark in thg Hindu law of wills, their lordships in laying down 
the general rule (it has been called “a rale of gyre Hindu law,” but 
it has received very considerable qualifications by recent legislation) 
that a bequest to an unborn persgn is void, were careful to qualify 
it by certain saving words as to such exceptional cases as might be 
found in Hindu usage. The Privy Council Jong ago laid down that 
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when, as has so often happened, a tribe originally non-Hindu 
adopts—perhaps with afi eye to an improvetnent in its social status 
—thé Hindu faith, the ous of ~proving that it is governed in all 
respects—adoption, for. example—by Hindu law may rest on the 
person who contends as much Even a single family may plead the 
custom of the family, and, for example, contend for primogeniture . 
as its law of succession. The Privy Council has sometimes been 
criticised, even as English judges in India have been criticised, by 
native Indian lawyers for going back to the Sanskrit tables of the 
law and ignoring the customs or usages which, in the course of time, 
have encrusted and obliterated them I was reading the other day 
just such a criticism of the Privy’ Council decision that an adoption 
by a man who already has a son, real or adopted, is invalid. But 
there is often a good deal to be said for going back to the ancient . 
texts. I wil give you a supreme example.® Not so very many 
years agô a case between two Mahommedans camg before their 
lordships involving the question of the rights of females adopted into 
family brothels—there -are such things in some parts of India, and 
custom was pleaded in favour of their rights. Their lordships 
refused to accept the custom pleaded, and indeed proved, on the 
ground that the law of the Koran prohibited prostitution. Can one 
doubt they were right? After all, a custom, even when proved, must 
always be subjected to the test of Justice, equity and good conscience, 
- or, as the case may be, of public policy. In a Privy Council case 
from Western Indía, a custom was set up whereby the trustees of 
of a religious institution might sell their trust. The sale of a trust 
—the mere idea of such a thing would be enough to make Hardwicke 
and Eldon turn in their graves; and their Lordships, holding that it 
was contrary to public policy, would have none of it. 


Let me take one or two outstanding examples of the enforcement 
of the principles of native law, against all attempts to introduce into 
it alien conceptions of English law. In 1872 a great case came 
before the Privy Council known as ths case of Tagore v. Tagore. 
In that case the „testator, a Hindu, made a will devising his lands 
under a series of limitations which would have been dear to the heart” 
of a conveyancer in Lincoln’s Inn. The will adopted the alien 
principle of primogeniture, created an estate tail and was positively 
alive with contingent refhainders, although it prohibited tht; applica- 
tion of any rule of English law whereby the entails might be : 
It came before a famous English judge of his day, Sir ea 
Peacock, in the High Court of Bengal, the only son of the testator, 
who was disinherited, suing to have the will set aside. The judge, 
in giving judgment againgt the will, observed :" “A contingent e 
remainder must be supported by a freehold estate, and the Hindu 
law knows of no distinction between freehold estates and estates leas 
than freehold. I am at a loss to understand how the law of executory . 
devises of springing op shifting uses, or such modification of the law 
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of immovable property as sprang up after the Statute of Uses, and 

were dependent on it, can be applicable to cases governed by Hindu 

law." The Privy Council, in a judgment delivered by thf dis- 

tinguished lawyer, Mr. Justice Willes, went further in confirming 
the judgment of the High Court of Bengal. It pointed out that the 
English law of succession, with its rule of primogeniture as to free- 
holds, bore in it no trace of religion beyond the truat formerly 
reposed in the Church to administer personal property, while, on the 
other hand, in the Hindu law of inheritance the heir or heirs 
are selected who are considered most capable of exercising those 
religious rities which are considered to be beneficial to the decessed. 

And the Privy Council went on tô reject the will on the ground 

that, among other things, the kind of estate the testator had tried 

to create was unknown to Hindu law and wholly repugnant to it. 

The terms of that *will, except for one or two peculiarities, must 
bave been degr to their lordships, if viewed, as it might háve been, 
as the tribute of a Hindu testator to English law; none the less 

they decisively rejected it as ah act of apostasy from the Hindu 

law. “A private individual," they added, " who attempts by gift 

or will to make property inheritable otherwise than as the law 

directs, is assuming to legislate—the gift must fail" You will 

find much the game attitude taken up in a recent judgment of the 

Privy Council, Bartlett v. Bartlett, delivered by Lord Sumner. In 

that case a Moslem British subject domiciled in Egypt had made a 

will, in the English form, leaving all his property to his widow and 

children, as under English law an Englishman unquestionably 
might do. But he, with a singular lack of piety, had forgotten his 

mother, and she contested the will Under Moslem law a mother 

is entitled toa share of the estate of a deceased son, independently, 
of any testamentary disposition by him—Moslem law has never gone 

as far as modern Hindu law, still less as far as English law, in 

adopting freedom of testamentary disposition. Lord. Sumner gave 

judgment for the mother in these significant words, when refusing . 
to apply an English Act; the Wills Act of 1837, in favour of the 

-will. “ A British subject who would otherwise be bound by Moslem 

law, cannot at his option, and to the prejudice of relatives who 

have, as such, a right to inheritance by Moslem law, invest himself 

with a wider disposing power than the Moslem law gives him— 

simply by making his will under and in conformity with the Wills 

Act.” ¢ Those of you who did me the honour to be present at my 

last lecture will remember how I emphasised the point that their 

lordships had always steadify set their face against what I called 

proselytism in &he interests of English law when they were called 

upon to interpret other laws than ouf own. Could you havea 

better example than that ? 


A good deal of English law has, it is true, been introduced into 
India, in some degree by judicial interpretation, but far more by 
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deliberate legislation, in the way of codification. In this way there 
has begn established what has been aptly called “a sort of inchoate 
common law of India” There is the Indian Penal Code, the 
Evidence Act, the Civil Procedure Act, the Trusts Act, the Con- 
tract Act, the Specific Relief Act, the Probate and Administration 
Act, the Negotiable Instruments Act, the Transfer of Property Act, 
and much besides. These codes are introductory of English law, 
and in cases arising under them the Indian courts have followed 
English decisions prior to the date of codification. Of that work of 
codification, associated with the great names of Macaulay, Maine, 
Stephen, Ibbert, Pollock and other: more in a moment, but I would 
draw your attention to one sae cant fact. There is one great 
branch of English law which has been adopted in India without 
any such deliberate codification, but by,a kind of judicial legislation 
—lI refer to the law of civil wrongs. Now tHere is no principle 
more firmly rooted in our law of torts than that rule—exception 
perhaps, one ought to callit—known as the rule in Rylands v. 
Fletcher, namely that a person who" collects and keeps on his own 
land anything the escape of which will do injury fo his neighbour 
does so at his peril, and is absolutely liable—liable that is to say 
without proof of negligence—for its escape. A man, as was decided 
in that case, who collects water on his land in an artificial reservoir, 
resulting in the escape of the water and damage to the Plaintiff s 
house, is absolutely liable for the consequences: But the Judicial 
Committee has declined to extend that rule in all its rigour to 
India In 80 doing it took notice of Indian custom, and wherea 
zamindar rhaintained a tank by custom for the irrigation of an agri- 
cultural district, and the tank overflowed, it declined to hola, him 
responsible 


In other words, it took account of Indian conditions. You will 
see, therefore, that even where we have applied our common law 
of torts to India, we have done it in no insular spirit. Many years 
ago the King’s Bench Division of our High Court laid down that 
an elepħant is a dangerous animal which the owner keeps at his 
peril Commenting on that decision, my learned friend, Sir Frederick 
Pollock, observed : “We are in no way concerned to dispute the 
propriety of this decision in England but surely it would be both 
absurd and disastrous to apply it to India!" And I think their 
lordships in Whitehall, if such a case ever arose, would agree with 
him. 

Indeed, it is significant that all throfigh the great Anglo-Indian 
codes of law, there runs like a golden thread the saving of native 
usage.. The Indian Contracts Act, based though it is on English 
law, allows the customs of particular Indian trades to be set up; the 
Indian Trusts Act does not apply to religious endowments. So 
"with the Negotiable Instruments Act and the Transfer of Property 
Act. The famous Indian Succession*Act does not apply to Hindus. 
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Even the Civil’ Procedure Act, although it applies to the whole of 
British India, takes notice of Indian family* conditions—for exaniple, 
it exempts purdah ladies from personal appearance and allows their 
evidence to be taken on commission. I know no greater tribute to 
all this legislation than that of a diatinguished Indian native lawyer, 
Mr. Acharyya, equally distinguished as jurist and practising lawyer 
This-is what he says: “Through out the whole legal history of 
British India, one important principle has always been recognised 
by the legislators and that principle is to combine the utmost possible 
respect for native opinions znd institutions- with a gradual improve: 
. ment of those -institutions and their adoptation to changing cir- 
cumstances ” 

The introduction of English law, whether by condification or by 
judicial legislation, has probably gone as far as it can go, though we 
may yet see a great development; by way of imitation, in commercial 
legislation, By the new legislation as India becomes more and more 
industrialised. Its introduction, has had in many ways a stimulating 
effect. It has induced native Indians to study our.law, and in their 
study of it they have shown a remarkable legal instinct I know 
no better work, within its compass, than, for example, the Tagore 
lectures by Mukhopadhyay on the Law of Perpetuities And there 
are many others. Hard -hings are sometimes said against Indian 
pleaders; but they often become brilliant jurists and make excellent | 
judges. I have had hundreds of Indian law students passing through 
my hands—I have also examined many for the Indian Civil Service 
—and all l'can say is that they seem to have a most extraordinary 
appetite for law. No doubt they have an equally extraordinary, and 
much more alarming appetite for politics, but we have no right to 
- complain of that. The same was true of Coke and all the common 
lawyers who fought the great constitutional battle with the Stuarts. 
If I had any criticism of them to make it would be that they study 
our law in some direction too litte and in others they study it too 
‘much. There are, for example, limits to ‘the domestication of 
English constitutional law in India, and I can no more conceive of 
the immediate naturalizarion of Magna Carta in Bengal than of an 
estate in fee tail. Litigious they are, but has not Maitland gaid of 
ourfelves that we urea litigious people and that it is "an amiable 
trait’ ?* Did fíot a great continental jurist Say of us that the secret 
of atin sea was thet we took to’ law as a duck takes to water, 

every Englishman would go to law with another Englishman 
to maintain what he regerged as his right, regardless of the other's 
rank, even as he would taxe off his coat and challenge him to fight ? 

All that is, “however, something of æ digression. 

` Let me draw your attention to certain sacramental words that 
appear in the statutes and charters in which British jurisdiction in, 
India originated. You will find therein certain words—tbey are 
common form—whereby the judges, in the ebsence of authority in 
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Hindu or Moneda — are directed to act in accordante 
with "justice, equity and good conscience." The Privy Council . 
laid down in 1887 that these words must be generally interpreted 
to mean the rules of English law "if found applicable to Indian 
society, and circumstances." `A long stretch of history lies behind 
that decision and there are few things more creditable to our 
administration of justice in India than the way in which we have 
qualified the application of -English doctrines. I will confine my- 
self to one example and itis sufficiently remarkable. Right down 
to the year 1920 it was a rule of English law—of English equity— 
that ifa British subject who happened to be a Roman Catholic,. 
made a bequest of peráonalty fore masses to be said for the repose 
of his soul, and for the maintenance of his faith, that bequest was 
void as gavouring of what the law called a “ superstitious use." A 
superstitious use has been defined, not altogether adequately but 
the definition will do, as one which has for its object the propagation 
of the rites of a religion not tolerated by law. In the yedr (920 
there came before the House of Lords a great case, Bourne v 

Keane, in which just such a bequest had been declared invalid by 
the Court of Appeal. And in the House of Lords a judgment was 
delivered which, alike in felicity of diction, in historical perspective, 
in breadth of vision in emancipation from the hypnotising effect of 
a current of contrary authority, and, above all in its liberation of 
society from the dead hand of an intolerant past, was one of the 
most memorable judgments ever delivered fróni the Woolsack. 

Having said so much, I need hardly tell you that it was delivered 
by Lord Birkenhead. 


And in that judgment, by a process of reasoning in which there 
was not a flaw, he decláred in favour of the bequest and declined to 
hold that a religious ceremony cherished by millions of our Roman 
Catholic fellow subjects in Ireland, in Quebec, and indeed throughout 
the British Dominions—was merely a superstitious rite. Reading 
that judgment again the other day, I noticed- among many other 
striking passages, his lordship declared the satisfaction be felt in 
deciding that the law of England shall "correspond," as he put 
it, “in this important point with the law of Ireland, of our great 
Dominions and of the United States." True enough, for if you ldok 
up the Commonwealth Law Reports for 1917 you will find the 
High Court of Australia declaring, in a similar case (Nelan v 
Downes), that the celebration of the mass is a charity in the strict 
legal sense, and that, whatever might bg the law in England, its 
‘reception in Australia did not carry -with it the statute of Edward 
Vion which, until Lord Birkenhead’s emancipating fodgment, our 
Chancery Courts had foundéd their decisions invalidating such 
bequests. But there-was one British possession in the passage 
Ihave quoted from Lord Birkenhéad for the mention of which I 
looked for im vain. It was India He might have added that his 
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.decision was bringing the law of England in CM not only with 
"that of Ireland and the great Dominiong overseas, but with that of 
British India. Long ago, as long ago, as 1864, it was laid down by 
the High Court of Bengal (you will find itin Hyde's reports) that 
a bequest by a Roman Catholic of Portuguese descent, born and 
domiciled in Calcutta, for the performance of masses was nota 
superstitious use in India. “It is clear,’ said the chief justice, in 
that case, "that the policy of the law intended to be introduced 
into India not only by the Charter Act of George I, but by all 
subsequent charters and Acts, was one of toleration,” and he went 
on to quote that statute of 23 George III which laid down that 
“regard should be had to the ciil«nd religious uses of the natives ” 
Nowhere has that regard been so conspicuous as in our interpretation 
of the law as to those religious endowments which play so large, 
so honourable a part in the social life of India. I cannot quote you 


a case from the Privy Council reports of a direct decision that a . 


bequest for the endowment of a Hindu idol is not void as “a 
superstitious use." I cannot quote you a case, for the simple reason 
that we have never in our administration of Hindu law supposed it 
could be. I doubt if any such bequest has ever been challenged 
in any court in India, still less in the Privy’ Council on sucha 
ground. But I could quote you a hundred cases in which auch 
bequests have been upheld. No! All the cases that have arisen 
and may arise, as to the validity of such bequests are directed to 
their genuineness.* Once let it be established that the pious Hindu 
has conveyed, devised or bequeathed his property for the endowment 
of an idol cadit quesito. The giftis good. But if it be a gift to 
defeat creditors, to mask an attempt to make family property in- 
alienable in perpetuity, then, indeed, it may be challenged, for the 
very simple reason that it is not what it professea to be and is 
intended to defeat the law itself. There was a very near example 
, of this in an Indian appeal which came before the Privy Council in 
1917. There a Hindu testator, purporting to create an endowment 
in favour of an idol, settled, in fact his property in perpetuity for 
the benefit of his descendants. The judgment of the Privy Council 
on that testamentary effort was even as the judgment-of Solomon or 
the counsel of Ahithophel. They declared the trust infavour of 
the idq] valid, but that in favour of the, descendants invalid, and 
decreed that the property should pass to the testator's heirs as an 
intestacy, subject always, however, to the trust in favour of the 
idol which was to bea charge on the estate I have sometimes 


heard the phrase “a grinning idol"—I have never seen one. But, 


if ever an ido} was convulsed with ironic laughter, I think it must 
have been the idol which was the object of so much solicitude on 
the part of tbeir lordships. 

The law of idol-worship and of religious endowments, as laid 


down by their lordships, is a very fascinating branch of Hindu law, 
° (to be continued) 


` 


ALLAHABAD LAW JOURNAL” 








VOL, XXV { ALLAHABAD, AUGUST 19, 1987 } No. 8 





RHODES LECTURES— (continued) 


but I have no time to pursue it. You can read much that is sugges- 
tive about it in a very recent case in which their lordships solemnly 
decreed that an idol, whose “ shebaits " were at loggerheads about 
it, should have appointed unto him a next friend. Almost, he be- 
came a ward of court. The trotbfe with the idol is that, being a 
juristic person, he defies partition and hence cannot be the object 
ofa suit for partition, and when the joint family is dissolved by 
such a suit, provision has to be made for what fs called a “ term of 
worship" for each of the partitioners in turn. He baslong been a 
privileged person in Hindu law—he need not (there was some con- 
flict of opinion in the Indian law bddks on this point, but an Act of 
1916, the Hindu Disposition of Property Act, ought to have resolved 
it) be in existence at the death of the testator, nor need be his 
guardian under a power of appointment ina will It is a breach of 
trust for his "shebait" or officiating priest to appropriate to his 
own use any offerings that may be made to him. Again, a trust in 
favour of an idol is void for uncertainty unless g particular deity be 
expressly named. And soon. Truly may it be said that English 
equity has here come not to destroy the Hindu law but to fulfil it. 

In one firection, and one alone— perhaps I should say two—has 
our administration of native law been revolutionary. There are two 
great principles which we have applied throughout our Empire to 
all the alien systems of law that we have naturalised within it. One 
is the principle of personal liberty, in virtue whereof slavery, though 


recognised’ by Mohammedan law, has not been allowed to survive.” 


The other is the principle of religious liberty—you will find a 
classical exposition of it in the judgment of the Privy Council, 
delivered by Lord Moulton, in the case of Despatie v. Tremblaye, a 
case from Quebec. Now the situation we encountered in India was, 
as one would expect in a country where so much of legal usage 
rests upon religious san@tion, that change of religion ihvolved 
forfeiture of property and loss of inheritance. We could, not 
allow that. Hence the great Freedom of Religion Act, better 
and more significantly known as the Cgste Disabilities Removal 
*Act of 1850, which laid down the principle. that no man, whe- 
ther Hindu or Mohammedan, should suffer any “forfeiture by 
his conversion from the one to the other. The result of that 
Act is that if two Hindu brothers become a convert to Moham- 
medanism, his conversion does not" operate a forfeiture to the other 
brother of his share in the joint family property. What it does 
a e 
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* operate to do 1s to effecta legal separation of (ie family; and one- 
half of the family property immediately vests in the convert. That 


' may be taken as the general rule, but the situation is not qmite so 


simple as all that ‘I will not attempt to go into the intricate ques- 
tions of what happens in such cases where the convert, at the time 
of his conversion, is in possession of property which is atonce . 


. heritable and inalienable. Far more interesting ig the extraordinary 


illustration of the operation of custom in India on what seems at 
first sight a simple rule, namely, that in adopting a new religion the 
convert adopts a new system of law and that his after-acquired 
property, at any rate, will descend according to the law of the faith 
which hé has adopted. That $ fhe rule, but it is subject to the 
exception that a man may adopt a new faith and yet retain his old 
law, and his family may set up the custom of the family to this 
effect to rebut the presumption that, in changing his faith, he has 
changed his Jaw. Even a Hindu convert to Christainity may retain, 
or perhaps I should say he might retain, until the Indian Succession 
Act, 1865, his Hindu law, or asethe case may be, might not retain it. 
There was a classical judgment of the Privy Council on th&t point. 
In Indian law it is always difficult to say where'religion ends. and 
law begins. 

Even the Penal Code has found it necessary ‘to take notice of 
religion. Stephen.once described it as simply "the criminal law of 


X England freed from,all technicalities and superfluities,” but, with all 


"respect to s0 great an authority, it is far more than that. The law 
of bigamy, for example, for while it applies to Hindu and Moham- 
medan wives it does not, for obvious reasons, apply to «Hindu and 
Mohammedan husbands. But the most important difference is in 
matters of religion. Religious offences—in other words, blasphemy 
—have almost disappeared from our own criminal law which has 
reduced that offence to little more than words or acts calculated to 
provoke a breach of the peace. Since the great case in the House 
of Lords, Bowman v. The Secular Society, supporting the validity 
of bequests for the propaganda of atheist opinion, we can no longer 
say, with any significance, that Christianity is part of the law of 
England. But in India Mohammedanism is a law as well asa 
releion, so is Hinduism, so to some extent is Bhuddism. And if 
you look at Chap, 15 of the Penal Code you will find penal sanction 
of gréat severity prescribed for offences against’ religious belief. 
Why” Because in India the slaughter of a cow, the pollution of 
a mosque, may rend the whole fabric of civil society asunder. That 
chapter of the Code, as the Indiam Law Commissioners who drafted e 
it truly remarked, is based, not on the principle of prescribing 
religious opinions, but of enforcing réspect for them Ihave read 
no warmer appreciation of itand its motive than in the work of a 
native: Indian commentator, Mt. Acharyya That problem—the 
problem of reconciling the due observance of one form of worship 
with the observance of ,anothtr—is constently coming before the 
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courts in India and sometimes before the’ Privy Council. It is not 


merely a problem of keeping the peace between Hindu and Moham- - 


medan*but even between one Mohammedan sect and another. Only 
the other day their lordships had to consider whether a declaration 
and injunction should be granted in respect of the use of a highway 
by the Shias for a religious procession passing in front of a mosque 
belonging to the Sunnis. The resulting judgment was equivalent 
to a declaration that a religious sect may have a kind of easement 
over a public highway—a state of anair inconceivable in English 
law. 


Let me, before I leave this subject, say one word about the 
exercise of the appellate jurisdiction of the Privy Council over India 
That jurisdiction is a stream fed by many tributaries, for it is not 
confined to British India, but extends with considerable limitations, 
to our exgrcise of foreign jurisdiction ın the Native States. There 
are special rules governing Indian appeals, distinct *from those 
governing the appeals from the Colonies—they are to be found in 
the Order in Council of February, 1920, and in the Indian Code of 
Civil Procedure The outstanding difference between India and 
some of the Dominions is that there is no Indian Act which purports, 
like the Union of South Africa Act and the Irish Free State Act, 
to abolish the right of appeal. But, speaking generally, the rules 
as to Indian appeals exhibit the same elasticity -as is observable in 
the new Rules of 1925 regulating Colonial appeals with which I 
dealt in my lecture of Friday last. It is enough to say that the 
prerogative to grant special leave to appeal is as intact in India as 
it is everywhere else and every Indian, however limited his means, 
however lowly his status, ia entitled to petition for its exercise. 


I shall have failed in my purpose to-night if I have not succeeded 
in convincing you how scrupulous has been the loyalty of their 
lordships in Whitehall to the integrity of Indian faiths, Indian laws 
and Indian customs in the exercise of their appellate jurisdiction. 
To my mind, the continuance of that jurisdiction is absolutely vital, 
not merely to our dominion over India—I put that consideration 
entirely on one side—but to the interests of the Indians themselves, 
in other words, to the unity of their law or rather to the unity of 
their legal systems.  Rergember that in India you have ag many 
High Courts as there are provinces, each mutually independent of 
the other, and there is no such thing as a Supreme Court of Appeal 
for the whole of India The result is that you may have, with 

edisturbing consequence to Hindu society, one interpretation of 
Hindu law put forward by the High Court of Bengal, and quite 
another, and a contradictory ome, put forward by the Higb Courts 
of Madras, Bombay and Allahabad. You had that state of affairs in 
regard to the vexed question as to whether an only son could be 
taken in adoption, and it was only by the aid of the Judicial Com- 
mitte? that, in 1899, a selution was ‘found, to resolve the conflict. 
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Nay, more, you have on the Indian Bench Mohanimedan ‘judges, 


'- called upon to pronounce on delicate questions of Hindu law, and 


Hindu judges on questions, no less delicate, of Mohammedan law. 
Far be it from me to say that they-do not act with the most 
admirable impartiality ; ill would it become me when I recall some 
of their learned judgment—those of Mr. Justice Mitter, for example 
—to question their competence. But, surely, in dealing with such 
delicate questions as those I have hinted at—the legal operation, for 
example, of conversion upon inheritance—those native judges can- 
not but feel themselves forti&ed in their responsible task by the 
fact that beyond the seas, in Whitehall, there is a great appellate 
tribunal which administers almost every system of law known to 
mankind and which wil uphold their judgments, when they are 
sound, in the face of all the political, racial, religious criticism which 
those judgments may locally excite Nay, now look ahead! Suppos- 
ing the day* comes, as one school of political opinion in India prays 
it may come, when India is granted what is called responsible 
government. If that day ever comes, the form the new conatitu- 
tion will take must inevitably be a federal one, and it will be 
encompassed in that sort of strait jacket which is known as a Federal 
Constitution or,as Lord Birkenhead once put it, in an Australian 
appeal, a controlled constitution. Noone who knows anything of 
India can doubt that. Federal, in a sense, the constitution of India, 
if one may call it aconstitution, already is—but it is what, for want of 
a better word, I will call administrative federation. The distribution 
of power "transferred " in the one case, “reserved ” in the other, 
in the provisional legislature is not a legal distribution fn the sense 
that it is susceptible of a definition by the courts; it is subject to 
the dispensing and suspending powers of the executive ; still less 
can the courts be invoked to decide as to the distribution of legisla- 
tive power between the Indian legislature and the provincial 
legislatures, Indeed, the Indian Courts are, in effect, excluded 
altogether from the interpretation of such questions which in the 
last resort are decided by the Governor-General in Council, and 
ultimately by the Secretary of State, in Council. The custodian, I 
may use the expression, of the new Indian constitution, and also its 
uXMimate interpreter, is the Secretary of State. You may, if you 
are ao*minded call that—but I should notfigree with you-—a despotic 
power. Remember thatitis always exercised by a Minister res- 
ponsible to the British Parliament and that the Rules quoted, by 
which he may give effect,to it, are strictly subject to Parliamentary 
control But despotic or not, it is at least elastic—it permits of 
infinite adaptability, especially by the exercise of the rule-making 


- power, to the ever-shifting play of political forces in Indian. But 


once grant India responsible government and you will have a Federal 
constitution with all the rigidity it implies, with all the conflicting 
issues of ultra vires between „central and local legislation which it 
implies. And where will those Indians Who desire the consumma- 
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tion of responsible government, then have to^look, where can they 
look, where indeed will* they “wish to look, for the solution of those 
complex problems which will beset them except to a court, as 
impartialas it is remote, which has grown grey in wisdom in the 
interpretation of the Federal Constitution of Canada? That court 
is the Judicial Committee of the Privy Council. If I were, which 
I am not, an advocate of the immediate grant of responsible govern- 
ment to India, the very first thing I should do would be to secure 
the strengthening of the Judicial Committee for the great task.which 
awaited it. Those who advocate the introduction of responsible 


government and with it the MN of our English constitutional 


law into India bave a great d to learn about this subject. The 
spectacle of the opposition in the Bengal legislature seeking in the 
High Court, at the hands of Mr. Justice Ghose, in 1924, an 
injunction to restrain the speaker, or rather the President, of the 
legislature from putting a motion to the House is enough to make 
an English constitutional lawyer’s hair stand on end—nay, what is 
more important, it is enough to fnake a Canadian or an Australian 
lawyer turn pale. No court in England or in any of the self- 
governing Dominions would dream of entertaining such an appli- 
cation, for there is no rule more fundamental in our constitutional 
law than that which lays down that the courts will take no notice 
of what happens in either House of the Legislature. That rule is 
one of the immemorial privileges of Parliamegt. Indian politicians, 
who look forward to the time when they are complete masters in 
their own house, some of them in power, others of them in opposi- 
tion, wilt find that Tule as vital to their own Parliamentary govern- 
ment as it isto our own. Still more will they need to apply our 
constitutional law as to the relations between the courts and the 
Executive. India under responsible government will need a strong 
Executive as much as she needs it now. No country will need it 
more. And our own law,in many directions, recognises a dis- 
cretionary power in the Executive. Our law as to Mandamus fully 
- recognises it, and as for Injunctions I know of only one case in 
which an injunction has ever been granted against the Crown. Our 
courts have always insisted that to hold otherwise would involve 
their undertaking the government of the country. You «annot 


govern a country by litigation any more than you can govern it by, 


talk. The great mistake, as it seems to me, of Indian politicians 
lies in their tendency to think that you can reduce every political 
issue to a Js inter paries and take it into the courts. "That is 
impossible. And therefore, I would ‘say to that school of Indian 
politicians who wish to ‘assimilate without delay the constitution of 


India to those of the self-Eoverning Dominions: try first to under- * 


stand what those constitutions are or you will bring upon yourselves 
nothing but confusion. And tHere is no better school of constitu- 
tignal law to which Jou can go than the Judicial Forts of a^ 
Privy Council. . 


oe 
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I think these words of mine are not unreasonable, for in saying 
them I have in mind the debates, which I have just been studying, 
in the Indian Legislative Assembly and the Council of Sfate at 
Delhi, in February and March of last year, on æ resolution to 
provide fora moiety of the salaries of two members of the Privy 
Council with Indian experience. Those members, indeed, already 
exist, but their salaries are at present merely nominal. The issue 
of those debates was unfortunate; the Lower House rejected the 
resolution, the Upper adopted it with some qualification. But one 
thing struck me in reading those debates. Even those who opposed 
the resolution were almost unanimous in their tributes to “ the 
signal service," as one of them pu? jê which the Judicial Committee 
had rendered to India. “Black is their faith; but pure and blameless 
is their justice” once said a Moslem of us. The unfortunate result 
of the debates was really due to a confusion of the issue, in particular 
tothe demand raised in some quarters for the institution of a 
Supreme Court of Appeal in India with power—such was the plea 
of the member —Sir Hari Singh <jour—who proposed the rejection 
of the resolution—to interpret the Government of India Act, of 
I919, and in particular to decide such issues as what are transferred 
questions and what are reserved. With all respect to Sir Hari 
Singh Gour I think he committed the ancient error of putting the 
cart before the horse. The establishment of a Supreme Court of 
Appeal in India would not exclude the tontinuance of the appellate 
jurisdiction of the Ptivy Council from the High Courts of the 
Provinces, any more than the establishment of Dominion Supreme 
Courts of Appeal in Australia and Canada has excludedeits juris- 
diction, for the simple reason that in both of those dominions you 
can appeal direct, if you like, from the Supreme Courts of their 
constituent states or provinces—New South Wales or Ontario, for 
example, to the Privy Council. That right of direct appeal is greatly 
prized by the Australian States and the Canadian provinces, and I can- 
not imagine that, if a Supreme Court of Appeal were erected in India 
the inhabitants of Bengal,or Bombay or any other great province 
would be inclined to renounce altogether such an alternative right 
of appeal direct to the Privy Council. And the second observation 
I should have to make is that no Court in India, whether it bea 
new Supreme Court of Appeal for the whele of British India, or 
one of the existing High Courts, could usefully be invoked—even if 
the Act of 1919 allowed it, which it does not—to determine auch 


' questions as what are “transferred subjects ” of administration and 


what are reserved. For god or for ill the socalled “ dyarchy " 
system is not ong in which any court could exercise jurisdiction. As 
that Act stands, the classification of central and provincial subjects, 
of reserved and transferred subjects, is what the Supreme Court 
at Washington’ would call a “ political subject," using that term in 
its technical sense as something which no more admits of juristic 
definition than does the word '*republican "ein the American Con- 


‘ 
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stitution. If you look up the American cases you will see that the 
Supreme Court has always declined to intervene in such questions, 
holding that they are a mattei for the legislature or the executive. 
And so here—dyarchy may bea good thing ora bad thing, but in 
no sense is it a legal conception. It is not only purely experimental, 
empirical in fact, but it lies wholly within the discretionary sphere 
of the Indian Executive.and the Secretary of State under his res- 
ponsibility to Parliament. It is no more capable of adjudication by 
the courts than is the withholding in this country of a Parliamentary 
grantin-aid by the Board of Education. I wil not express any 
opinion on its political merits—I will only record a passing protest, 
not against the thing, but againse the name Of all words in our 
political vocabulary ; it is the most illconceived. I sometimes think 
that it was begotten by pedantry out of anarchy. 


Reading those Indian debates, I have reflected how much I 
would liké to have had half an honr’s talk with Sir Harb Singh Gour 
and his friends for—i1n all modesty I say it—I think I could have 
taught them a good deal about the Judicial Committee which they 
did not know. They complained, for example, that it rarely, if 
ever, quashed a conviction by the Indian courts on the hearing of a 
petition for special leave to appeal. True enough, but neither 
does it in the case of such a petition from the Dominions And 
why? Mainly because, as I pointed out here a week ago, the Judicial 
Committee wish to establish, preserve and develop the confidence 
of British possessions in their own administration of justice—in 
other words to maintain the autonomy, if I may use the word, of 
the local tourts. And there again I say to those of this school of 
Indian politics, look ahead! Your Bar is now almost completely 
Indianised, the same grows every day more true of your Bench; 
you look forward to responsible government—do you then desire 
the Privy Council to set a precedent for interfeience in your crim- 
inal jurisdiction which it has never set and never applied in the 
case of the Dominions? It often seems to me that in all these 
arguments of this school of Indian politics its disciples are destory- 
ing the very foundations— namely, a strong executive, an indepen- 
dent judiciary, a legislature with an independent Speaker—on which, 
if they want to realise their constitutional aspirations, they must 
build. e . 

Many years ago—they seem almost prehistoric now—a gpative 
member, as he was called, was admitted to the Council of the 
Viceroy The Secretary of State whp was responsible for that 
innovation was one whom, to my great honour, I knew as probably 
few men knew him—Lord Morley. And he told me that when he 
brought that innovation before the Cabinet he had to contend, first 
with the whole of his Council, and then with nearly the whole of 
the Cabinet, including the sustained opposition of an ex-viceroy and 
a fosmer Secretary of State for India. The change was regarded 
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not as a change but as a revolution. How small a'thapge it seems 
in comparison with all that has happened since. It you look at 
section 96 of the Government of India ‘Act you will find these 
words: “No native of British India, nor any subject of His Majesty 
resident therein, shall, by reason only of his religion’, place of birth, 
descent, colour or any of them, be disabled from holding any office 
under the Crown of India" That section is not a dead letter. 
Effect is being given to it every day. And in view of it, one may 
wel ask whether this is the time, this the occasion, to lay down 
any hard and fast rule that particular. members of the Judicial 
Committee shall be Indians by birth. This was what the opposition 
in the Legislative Assembly at Delhi demanded last year as the 
price of their approval to increase the endowments of two membera 
of the Judicial Cemmittee with Indian experience. Such a discrimina- 
tion seems to me an act of apostasy from the principle of section 96. 
India wants, and i entitled to have, the best men she can get, 
irrespective of colour, race or creed. If you were to apply.to the 
Privy Council, or, indeed, to the Indian courts, the principle that 
each race, community or creed” should have its own judge you 
would, as the Hon. Sardar Charangit Singh very forcibly observed 
in those debates, have to appoint at least twenty new judges every 


- time there was a single vacancy on the Indian Bench or in the 


judicial Committee. I have’ no doubt that all practising barristers, 
whether European or Indian, would view such a prospect of promo- . 
tion with the most, lively satisfaction, but it would be a heavy 
charge on the unfortunate tax-payer It would be a very bad day 
for India if, having begun to remove all racial disabilities as against 
one or more races, we began to reimpose them in respect of another. 
It would be a retrograde step. And having said so much, let me, 
before I leave that aspect of the subject, draw your attention, as I 
have said so much of codification, to an Act of immense significance, 
which is one of the first fruits of the grant of representative institu- 
tiong. Irefer to a change in the Criminal Procedure Code. Only 
three years ago there was enacted in India a statute which, although 
it escaped all notice over here, is, to my mind, far more revolutionary 
than the Montagu-Chelmeford reforms. I refer to the Criminal 
Law Amendment Act of 1923, better and more significantly known 
as the Racial Distinctions Removal Act That Act has absolished 
every privilege in criminal procedure based *n distinctions of colour 
and race. That, I submir is the true line of deveolpment. For 
the rést, I should feel inchned to say to my Indian native friends 
—and I have many—“ Do nqt try to run before you have learned to 
walk! zrernaly you already have what you call Dominion status. 
Fiscally, with tMe absolition of the cotton excise, you have achieved 
an autonomy not inferior to that of the Dominions themselves All 
the statutory restraints on the freedom of your Indian legislature 
to debate foreign affairs have dfsappeared. You bave taken your 
place alike in Imperial Conferences and in the Assembly of &he 
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League of Nations, but you have still ‘to work-out your own salva- 
tion, in the composition of your internal dissensions, and until you 
have done that you have a long way to go. Someone has said that 
in‘no Indian vernacular is there a word for Indian, and that such a 
conception does not exist If we left you to yourselves at this 
moment there is a power—a power of evil—hovering near your 
frontiers who would fall upon you and say: ‘This is the heir, come! 
Let us kill him! Within your country and upon tke frontiers of it, 
vast subterranean movements are at work which call as much in 
your own intereat as in ours for constant vigilance, for prompt 
action, for delicate discretion ig Whitehall.” The peoples of the 
.East are in a few years passing through changes after the sleep of 
centuries, so precipitate in their transit that they resemble the rush 
of a comet through space. Turkey ina few „years, I had almost 
said a few months, is being transformed from a theocracy into a 
modem state; she has abolished the Khalifate and "expelled ‘the 
Patriarchate, and she is going to Switzerland for the law of her 
secularised state. Persia has ceased to be a British sphere of 
influence; Afghanistan is no longer subject to British suzerainty ; 
India, in Burke's immortal phrase, is going through the great 
varieties of untried being. Catastrophic forces sre at work, and 
brooding over this feverish scene, with its tentacles apread over the 
whole of the East, there is a power, malevolent, sinister, calculating, . 
ruthless, which seeks everywhere to undermime both religion and 
law. To her all religions are, to vary Gibbon’s phrase, equally true, 
equally false, and equally useful. For her the colour problem only 
exists in érder to exploit it These, you may say, are purely political 
issues, but you cannot ignore them when you are considering a 
problem of what I may call legal statutory in India. 
` I bave said little—I could say much, but time does not permit 
of it—about the Secretary of State for India. You may be surprised 
to hear that Lord Birkenhead is not only a natural person but a 
fictitious person. In the language of Coke, he has both a natural 
capacity and a politic capacity. The vitality of his natural person 
is, fortunately for our country, very high, but if I am to accept the 
words of a learned judge in the case of Frith v. The Queen, the 
vitality of his politic pe very low. For, although the Secretary 
of State for India poe has been made a body corporate, 
capable of suing and being sued, the learned judge in that case 
declared that there really is in point of law no such person. I doubt 
if the Judicial Committee would uphoM that obiter dictum. The 
Secretary of State in Council is an extremely potent person and 
exercises an appellate jurisdietion of his own, which their lordships 
of the Privy Council have repeatedly recognised, and with which 
they will not interfere: In 1906, two great cases came before the 
* Privy Council in the form of petitions by certain persona in the 
province of Kathiawar fpr special leave to appeal, in one case direct 
from the orders of the Political Agent*therein, in the other from 
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"the Governor of Bombay in Council within whose jurf&diction the 
territory of Kathiawar was and is. The Judicial Committee granted 
the petitioners à hearing, with leave to the Secretary of Stfte to 
intervene; inasmuch as the Secretary of State im Council had 
already reviewed the decision of the Governor of Bombay in Council 
It was just such a case of high prerogatives as Bacon would have 
delighted to argue, and "had that illustrious predecessor of Lord 
Birkenhed on the Woolsack appeared for the India Office he would, 
I think, have apostrophised the Secretary of State in much the 
same language as he used af the King in his famous argument in 
De rege inconsulto: “What a gagland of prerogatives doth not the 
law put upon his brow!” And so decided their lordships. This 
territory, they said in effect, is no part of British India; it is a 
native State wherein the Crown exercises but a foreign jurisdiction, 
and that not a judicial jurisdiction but a political one ; these acts 
complained of are Acts of State; the Secretary of State ih Council 
has spoken and his word is law. There have been other cases to 
the same effect—the depositio? of a Maharajah was one—and in 
such cases the Privy Council will not interfere. Appeals by British 
subjects from the Courts of British Residents, exercising foreign 
jurisdiction in the judicial sense, in the native States, they can and 
will hear. But when you think of India you must not think only 
of British India, in other words of territory where the King has 
ownership as well as lordship. You must never forget the vast 
number; over 700 in fact of native States, great and small, some 
great as any palatinate of the Middle Ages, others small as a 
medieval manor, but all of them foreign territory subject to the 
suzerainty of the Crown and the political jurisdiction of the Secretary 


of State. 


But it is time, and more than time, for me to make an end. I 
cannot hope in a single lecture on 8o greata theme to have done 
more than indicate its magnitude. But one thing I hope I have 
succeeded in doing and that is to have brought home to you how 
faithfully, I think I might sey how nobly, this nation has discharged 
its duty of maintaining in India at one and the same time the 
pringiples of equity, justice and good conscience and the sanctity 
of native law. If England had done nothing more than that for 
India she would have done much. But she has done far more. It 
may be that the British Dominion in India is destined. in the course 
of time to pass away. The Empires of the ancient world—of Rome, 
of Athens, of Carthage, and of Babylon—where indeed are they? 
Nay, where is ghe Empire of the great Akbar and of Aurangzab? 
But if, centuries hence, English dominion shall have vanished from 
the face of India into the mists of time, I think it not impossible 
that some pious Hindu, mindful of a great and beneficent tradition, 
may then make a testamentary gift m favour of the establishment 
and consecration of the image of a deity, a deity indeed aliea to 
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his faith but never indifferent to it, and that he wil denominate 
that deity in his will, lest the trust be void for uncertainty, as Privy 
Coungil. Nay, more, I can imagine that some generous Moham- 
medan may institute a “ Wukf” for the erection and maintenance 
in his mosque of a votive tablet, with some such inscription as this: 
“This to the memory of -the British raj! when, in the days of 
famine, we were an-hungered she gave us meat; when we were 
a-thirst she gave us drink; when we were oppressed she delivered 
us; when we were plague-stricken she ministered unto us; when 
our land was parched with drought, she brought us water from the 
hills even as the Israelite brought water from the barren rock ; when 
we were torn with civil strife dhe kept the peace ; she protected 
the poor, she humbled the despot; she delivered us from the uaurer ; 
she secured our frontiers; she bridged our rivera; she charted our 
seas; she respected our faith; she maintained our law; she loved 
justice and hated iniquity.” (Applause.) 


The CHAIRMAN : Ladies and gentlemen, I am sure that all of 
you willagree with me that we have just listened to a very luminous 
and well-informed address from Professor Morgan which is what 
one would have expected, because he is a specialist and has devoted 
very much time and attention to the study of this and similar 
subjects. 


He has spoken tonight of the Judicial Committee of the Privy 
Council, principally in relation to the vast vamety of topics which 
present themselves by way of appeal from our great Indian Depn- 
dency. He has not exaggerated the range and the variety of those 
topics, ndr I think has he exaggerated the care which is bestowed 
upon these problems by the Judicial Committee It is not for me 
to commend them, because I presided over that Committee when- 
ever I sat as a member for four years ,and I am still a qualified 
member, though disabled at the moment from discharging judicial 
duties. 1 mention this circumstance only to make it evident tbat 
from whatever source eulogies may be expected, they cannot be 
expected from the individual who addresses you at this moment. I 
therefore limit the praise which I give to that Committe to the 
industrious care with which it attempts to appreciate the problems 
which are brought before it and to adapt its minds to conceptions 
alike of civilisation and eof theology which are both novel, strange 
and bewildering. > 


Tn the main, lam satisfied that the Committee has succeeded, 
and indeed only a year ago at a moment when many influential 
elements in India were not very favourable. to this ntry a rather 
striking testimonial was given by a very prominent ripe jist leader 
to the “appeal to the Judicial Committee. He plainly sid end L 
think he spoke with representative authority for his followers—that 


they greatly valued and would most unwillingly abandon the "BER : 


whigh existed to-day to the Judicial Committee, 


ee 
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I do not, of course, pretend—it would be ludicrous éo do so— 
that in dealing with topics so various and go complicated, a fallible 
human institution has alwaye been right I happened to sit, very 
rarely in Indian appeals, and I therefore can speak upon this-point 
quite frankly. I have alwavs myself been amazed that so few 
mistakes have been made Ly the Judicial Committee in dealing 
with topics so difficult and sc remote. {ff Professor Morgan were 
to apply his industry to an examination of the past in this regard, 
he would, I think, be surprised, and would surprise you with the 
rarity of the occasions on which an important Indian court has. been 
dissatisfied with the decision 5f the Privy Council. 


It does not become me at this moment to speak of the personel , 
of that Committee in any but.the most general manner. I must, 
however, say that there are men serving upon it whose names are 
not essentially wel known to the general public who yet have 
rendered great services to the British Empire. I should indeed 
surprise you I think, if I wereto illustrate the meritorious and 
veteran character of their servides by giving you their collective 
and average ages. I wil not do so. But the members of that 
Committee themselves would be the first to say that the time had 
come when some reinforcement was required; and I anticipate that 
we may in the future, the not very remote future, be confronted 
with proposals which have that object. It is proper that we should 


“. - remember the services rendered over a period of time so long by 


veterans like Lord Finlay, Lord Haldane (twice Lord Chancellor), 
Lord Dunedin, Lord Sumner, and others. Indeed, it is a little 
unfair to begin an enumeration of the names of those who have 
laboured so brilliantly and so fruitfully in the interpretation of the 
varied jurisdictions of India, because if one mentions one name, 
others at once occur to the mind who are equally entitled at a 


moment like this, to be remembered. 


Ladies and gentlemen, I have only this to add. Nothing but a 
very useful purpose can b2 served by the series of addresses to 
which Professor Morgan has invited your attention in this course. 
The ordinary citizen does not know as much asheor she might 
usefylly know about the diverse functions of the Judicial Committee ; 
and yet I have long taken the view thgt among the intangible, 
indefinable, incalculable elements which keep together tbe strange 
organiam which men call the British Empire, one of the most 
influential is the Judicial Committee of the Privy Council,and the 
respect.and the regard w3ich is paid to that body throughout the 
whole Empire, It is indezd the most powerful cement which any 
concentrated aggregation oi communities, united indeed under the 
Crown; but yet each pursuing its own life with such substantial 
independence, could have; and it, is indeed an amazing additional 
bond of union to that of the Crown, which is vital and elementary, 
that there shoyld be a common conception, of jurisprudence, that 
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have provided forms.to suit almost every conceivable class of case. With 
these before them practitioners ought no longer to have any excuse for the 
presentation of ill drawn plaints ".— Mr. Justice Lindsay. (From the 
Foreword). ' ate m 


“ Mr, Pannalal by compiling “ The Pleadings in Urdu” has placed the 
legal practitioner in the muffassil acd the litigant public under a great debt 
of obligation...... The specimens.of plaints and written statements cover 
“almost all kinds of cases and | have no doubt that a faithful following of the 
suggestions made by the author will save the muifasil practitioner from 
many pit-falls."—Sár Abdul Racof Retd. Judge, Punjab High Court. 


“ The book..... deals exhaustively with the different classes of litigation 
with which the civil courts are generally concerned and will serve asa very 
useful guide to the legal practitioners at the threshold of their career, The 
forms of pleadings appended are clear, brief. succint and to the point and 

. the introductiou containssvaluable general hints which are likely to be of 
much use in practice...... The book supplies a real need and will. I. have: no 
doubt be widely appreciated." — Mr. Justice Kanhaiyalal.. , (Refd.);, ve 


Ween You have done an incalculable servjce;to (he young. practitioner 
‘by providing bim with a took to, which, Be can readily refer ior models gf 
pleadings. 1am confident that your book wif] preve very useful in, that 
respect”. Mr. Justice Sdlaiman.'} le 18 btt od aco edosd adi ia. ined 
^ ,, A The book has been v.ryenicely written, neatly printed and hand- 
somely, bourd; Tite subjectihas beenducidly explained and dealt with under 
eonvehient heads. The beak is sure to proye a bagn companion and a trust- 
Sur UE ru b a er deret eT 


worthy guide to the members of the legal profession many of whom had te 
grope in the dark upto this time for want of a proper guide on the subject of 
pleadings.” —Late Rai|Bahadur Pyarelal Chaturvedi, Chief Justice, Bikaner. 
saln my opinion every new legal practitioner must have this book 
in his hands and must study it carelully before entering into the prpfession, 
1 strongly recommended the book to every legal practitioper especially to 
beginners.”—Mr. Kashi Pershad. Addl. District and Sessions Judge. 


“ ...... All | need say is-that Mr. Pannalal's name is an unfailing 
gaurantee of its practical utility—the legal profession will be indebted to 


"Mr, Pannalal for shaving removed so ably along felt want.”—Mr. S C. 


Ghaudhri, Acting Professor of Law, Allahabrd University. 


i “ Mr. Pannalal has rendered a great service to the legal profession by 
bringing out his new book on pleadingg...,.. Mr. Pannalal whose experience 
of legal work now extendsover more than a quarter of a century, has handled 
the subject in a masterly way. His grasp of the subject, w-alth of illustration 
-and witle knowledge of all kinds of cases have enabled him to present the 
subject in a manner which'is bound to assist lawyers in the performance of 
their daily duties....«. There are nearly 1500 forms of all kinds Which reflect 
much credit on the author, who inspite of his busy practice has found time 
to give us this volume of 1000 pages containing suggestions of an emi 


' nently practical nature-'— The Leader, June 7, 1926. 


(Hindi Edition of the above is in course of preparation.) 


CONVEYANCING IN URDU 
BY THE SAME AUTHOR 


4 

The standard book on legal document writing very highly Spoken of by 
-the press and public. Indispensable to all who have ta deal with docu- 
ments—practitioners, registration officials, scribes etc. Contains rules, 
'definitions and instructions for drawing up documeuts with a model of 
each kind. 

* ,L Hla book, Dastavex Navisl...... though concise and handy is very lucid and illumi- 
nating. It certainly supplies a long-left want and is expected to be of much use to tbe publicin 
Eeneral aud court-going people in particular The learned author haa dealt with the subject ina 


most systematic and methodical manner...... We highly recommend the book to all who have 
anything to do with conveyancing."—U. P. Law Journal. 

* Mr. Pannalal has rendered a valuable service to the public In general and the Legal pro- 
session in paıtıdular by bringing outa book on the art of conveyancing which is in all concelence 
a difficult art...... The book has been written in elegent Urdu_a..it should prove highly useful te 


+, the muffassil lawyers,” —The Leader. 


u Worthy of a place in every Lawyer's Offce. '—Lahors cases. 


*' SECOND EDITION greatly*nlarged and improved with about 400 
pages just out. Price,Rs. 2/- HINDI edition also available. Price Rs. 2. 


Copies of the books can be had at all Principal Law Booksellers or from,” 


. H. P. VARSHNI, J 


Em 7, Edmonstone Road, ALLAHABAD. 
: —————————— —————— *— . 
The Vaishny Press, Katra, Allahabad. 
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there should he dne authoritative and dignified tribunal qualified 
in various appellate matters, and in circumstances which are 
declared suitable for that juriadiction, - -to give decisions which 
are recognised as binding all over the Empire, and which keep 
alive the immerse unity of a common view of the law. Sucha 
body is the Judicial Committee of the. Privy Council. It has, I 
believe, in the main adapted itself with a very great degree of 
modernity to the developing conditions of the world. 


‘It is the business of an intelligent Judicial Committee to form 
a'judgment of the extent to which a particular dominion desires 
that its own decisions should be the subject of examination, possibly 
of corrections Some Dominions--Ifneed not paiticu'arise or explain 
more closely—are jealous of encroachments upon their own court8; 
or—if I might state it in a different way—on the whole are very 
desirous that the occasions of intervention should be limited to 
really grave matters; and the path which, the Judicial, Committee 
has to tread in these matters is very often one of great delicacy. 
We had some discussion upon these topics at the recent Imperial 
Conference, and I am glad to recall that in matters so delicate and 
in some respect so. disputable in an assembly which was attended 
by the representatives of all the dominions, so large a measure of 
essential unity was attained. Now ladies and gentlemen, I am not 
speaker here to-day. We have listened for nearly an hour to an 
admirable lecture from Professor Morgan and I am sure that all of 
you will share my hope that these lectures when cómpleted may 
be put by him in a more permanent form in order that they may be 
accessible for the study of larger audiences even than those which 
have assembled within this hall. (Loud applause ) 


Lord CHEMLSFORD: Ladies and gentlemen, I am going to ask 
you before you leave to pass a very hearty vote of thanks to our 
chairman to-night, Lord Birkenhead. As chairman of the College 
Committee, it is a great pleasure to me to welcome him here on his 
first visit to University College; and I hope that this visit will 
induce him to pay us another. 


I feel sure that you all appreciate that his presence here today 
in his double capacity as Secretary of State and an ex-Lord Chancellor, 
is peculiarly fortunate fqr the lecture that we have had {rpm Pro- 
feasor~ Morgan. Those of us who remember Lord. Birkenhead as 
Lord Chancellor, and the high distinction with which he filled that 
great office, are glad to think from his presence here today ata 
legal lecture that he has not altogether aBandoned his first love, the 
law. Iwish you, ladies and gentlemen, to pass tkis vote thanks 
with acclamation. (Applause.) 


The CHAIRMAN: My Lord Chelmsford, ladies and gatos 
It is not necessary for me to say more than that I am very grateful 
to yeu for receiving in the way you have done the kind observations 


° GOVERNMENT OF INDIA ACT 
STEEL INDUSTRY (PROTECTION) ACT 
(No. III OF 1927) 


[ Received the assent of the Governor-General on 
the 8th March, 1927.*] 


An Act io provide for the continuance of the protection of the 
steel industry jn British India. 


WHEREAS it is expedient, in pursuance of the policy of dis- 
criminating protection of industries in British India with due regard 
to the well-being of .the community, that incneased import duties 
should continue to be levied on certain iron and steel articles for the 
purpose of fostering and developing the steel industry in British 
India, and that the rates of the duties leviable in the application of 
that policy should be fixed for a period of seven years from the rst 
day of April, 1927; It is heteby enacted as follows :— 

1 I. (1) This Act may be called the 
iiid Ed Steel Industry (Protection) UE 1927. 


mencement. 
(2) It shall come into force on the ist day of April, 1927. 
2. (1) For sub-section (4) of section 3*of the Indian Tariff 
Act, 1894, the following sub-sectiona shall be 


Amendment of section 2 . 


* (4) If the Governor-General in .Council is satisfied, after such 
E inquiry as he thinks necessary, that articles of British 
: manufacture chargeable with duty under Part VII of the 
Second. Schedule are being imported into British India at 
such a price as is likely to render ineffective the protec- 
tion intended to be afforded by such duty to similar 
articles manufactured in India, he may, by notification in 
the Gasette of India, increase such duty to such extent 
ag he thinks necessary. 

(5) If the Governor«General in Council is satisfied, after such 
inquiry as he thinks necessary, that articles not of-British 
manufacture chargeable: under Part VII of the Stcond 
Schedule with a higher duty than similar articles of 

, British manufacture are being imported into British 
India from any place outside India at sueh a price as is 
likely to render "ineffective or excessive the protection 


intended to be afforded by such duty to similar articles . 


manufactured in India? he may, by notification ig the 
Gazette of India, i increase or reduce such duty to such 


*Published In the Govt. Gazette, dud Aill&habad, Air 2, 1917. 
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extent as he thinks necessary either generallyor in respect 

. of such articles when imported from or manufactured in 

anyecountry or countries specified in the notificatian : 

Provided that the duty leviable on any such article shall in 
no case be less than the duty leviable on a like article of 
British manufacture. 

(s) The Governor-General in Council may, by notification in 
the Gasette of India, prescribe the conditions subject to 
which articles shall be deemed to be of British manufac- 
ture for the purposes of this section and of the Second 
Schedule.” a: 


(2) In the Second Schedule to the same Act there shall be 
made the amendments specified in the Schedule to this Act. 

(3) Theamemdments made by this section other than those 
made in Partg I and II of the Second Schedule to the Indian Tariff 
Act, 1894, shall have effect only up to the 31st day of March, 1934. 

3. The Governor-General “in Council shal! not later than the 
318t day of March, 1934 cause to be made, by 
such persons as he may appoint in this behalf, 

an inquiry as to the extent, if any, to which it is necessary to continue 
ihe protection of the steel industry in British India and as to the 
manner in which any protection found necessary should be conferred. 


4. The Steel Industry (Protection) Act, 
1924, is hereby repealed. 


Statatory inquiry. 


Repeal of Act XIV of 
1924. 


THE SCHEDULE. ^ 
AMENDMENTS TO BE MADE IN SCHEDULE II oF 
THE INDIAN TARIFF ACT, 1894. 


(Ses section 2.) 
I. In Part Iafter item No. 20 the following item shall be 
mserted, namely :— 


"20A | ZINC, unwrought, including cakes, ingots, tiles (other than 
boiler tiles), hard and soft slabs and plates, dust, 
» dross and ashes; and broken zinc." 


2. dn Part II— e 
o in the heading, after the words "liable to” the word 
"non-protective" shall be inserted ; and 


(6) after item No. 3€ the following heading and item ahall be 
inserted, name]y :— 


'" METALS? 


394 | TIN, block | Ton. | | Rs. ago." 


3. For items Nos. 60, 61 and 62 and the heading reel the 
following shall be substituted, namely :— 


STEEL INDUSTRY (PROTECTION) ACT 3 
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. "" METALS—IRON AND STEEL. 
6o IRON alloys. Li * 
, angle, channel and tee not otherwist specified (see 
* No. 143). 
» bar and rod not otherwise specified (see No. 144). 
» Pig. : 
» Tice bowls. 


61 IRON OR STEEL anchors and cables. 


ks bolts and nuts, including hook-bolts and 
nuts for roofing. 

A T hoops ‘and sirips. 

» "s nails, rivets and washers, all sorts, not other- 
wise specified (see No. 143). 

oa "|| pipes and tubes; also fittings therefor, that 
is to say, bends, boots, elbows, trees, soc- 
kets, fanges, plugs, valves, cocks and the 
like, efcluding pipes, tubes and fittin 
therefore otherwise specified (see No. 149. 

IRON OR STEEL railway track material not otherwise specified 
(see Nos. 63 and 150) including bearing 
plates, cast iron sleepers and [astenings 
therefor, and lever-boxes. 

a tramway truck material, not otherwise speci- 
fied (see No. 150), “including tails, fish- 
plates, tiebars, switches, crossings and the 

e. like materials of shapes and sizes specially 
adapted for tramway tracks. 

H » sheets (including cuttings, discs and circles) 
under $ inch thick, whethe: fabricated or 
not, if coated with metals other than tin 
or zinc. 

* „ plates and sheets (including cuttings, discs 
and circles) not under f inch thick, not 
otherwise specified (see Nos. 146, 147, 153 
and 154), whether fabricated or not. 

n m barbed or stranded fencing-wire and wire rope. 

5 » e(other than ba: or rod) specially. designed 
for the reinforcement of concretes 

3 5 expanded metal. e. 

62 STEEL, angle and tee if galvanized, tinned or pidii 
: (other than bars) alloy, crucible, shear, blister and tub. 
» (other than bars) made for springs fnd cutting tools , 
by any process. 
T ingots, blooms apd billets, and slabs of a thickness , 
of r$ inches or more. 7 
a bar agd rod, the following kinds— : 2a 
e 


S * 
4 STEEL INDUSTRY (PROTECTION) ACT 
6 
(a) shapes aulis designed for the reinforcement " concrete, 
s if the smallest dimension is under $ inch; 
(2) all shapes and sizes, if— . 
(i) of alloy, crucible, shear, blister or tub steel, or 
(i$) galvanized or coated with other metals, or 
(iii) planished or polished, including bright steel shafting; ` 
(c) other qualities, if of any of the following shapes and sizes— 
(5) rounds under $ inch diameter, 
(i$) squares under $ inch side, 
(sii) flats, 1f under 1 inch wide and not over $ inch thick, 
(iv) flats not under 8 inches wide and not over $ inch thick, 
(v) ovals, if the dimension of the major axis is not less than 
twice that of the minor Lis, 
(vz) all other shapes, any size.’ 


4. For ‘item No. 63 and the heading thereto the following shall 
be substituted, namely :— . 


" RAILWAY PLANT AND ROLLING-STOCK. 


63. RAILWAY MATERIALS for permanent-way and rolling-stock, 
namely, sleepers, other than iron and steel, and fastenings 
therefor: bearing plates, fish bolts and nuts, chairs, interlock- 
ing apparatus, brake-gear, shunting, skids, couplings and 
springs, signals, turn-tables, weighbridges, carriages, wagons, 
traversers, rail removers, scooters, trollies, trucks, and com- 
ponent parts thereof ; switches, crossings and the like materials 
made of alloy steel; also cranes, water-cranes and *waler-tank 
when imported by or under the orders of a railway com- 
pany. 

Provided that for the purpose of this entry ‘railway’ means a 
line of railway subject to the provisions of the Indian Railways 
Act, 1890, and includes a railway constructed in a State in 
India and also such tramways as the Governor-General in 
Council may, by notification in the Gasette of India specifically 
include therein: 


Provided also that nothing shall be deemed to be dutiable here- 
under which is dutiable under No. 51 or No. g1A." 


5. dn item No. 87, before the worde“ tramcars” the words 
“CONVEYANCES not specified in No. 142, namely,” shall be in- 
serted® 


6. After Part VI the fqllowing Part shall be inserted, namely:— 


STEEL INDUSTRY (PROTECTION) ACT 5 


* PART VII. 


Arjicles which are liable to protective duty at spectal rates. 


See 


No. Name of Article. 





CONVEYANCES. 


COAL TUBS, tipping wagons 
and the like conveyances de- 
signed for useon light “rail 
track, if adapted to be work- 
ed by manual or animal 
labour and if made mainly 

- of iron or steel; and compo- 
nent parts thereof made of 
iron or steel— 

(a) 1f of British manufac- 
ture. 


' 142 





(5) if not of British manu- 
facture. 


METALS—IRON AND 
STEEL. 





143 tron angle, channel and tee— 
(a) fabricated, all qualities— 
(i) of British manufacture. 


(ii) not of British manufac- 
ture. 


(5) not fabricated, kinds 
other than galvanized, 
tinned or lead-coated 
and other than Crown 
or superiér qualities— 

(i) of British manufacture. 

(ii) not of British manufac- 

- ture. 


144 | IRON, COMMON BAR not gal- 
vanized, tinned ct lead-coat- 
ed if not of any shape and 
dimension specified in clause 
(a) or clause (c) of No. 62— 

. 


——— Mu———— S 





Rate of duty. 


Rs..21 perton or 17 percent. 
ad valorem, whichever is 
higher. 

Rs. a1 pertonoi 17 per cent. 
ad valerem, whichever is 
higher, Pus Rs. 15 per ton. 


Rs. a1 per ion or 17 per cent. 

ad valorem, whichever is 
higher. 

Rs. a1 per ton or 17 per cent. 
ad valorem, whichever is 
higher, 27x: Rs. 15 per ton. 


Rs. 19 per ton. 
Rs. 3o per ton. 
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No. * Name of Article. . Rate of duty. 
e . 
z » 
144— (i) of British manufacture. Rs. 26 per top. 
contd. (ii) not of British manufac- | Rs. 37 per ton. ^ 
ture. 


145 | IRON OR STEEL NAILS, wire | Rs. 3 per cwt. 
or Freach. 


146 | IRON OR. STEEL PIPES and 
tubes and fittings therefor, if 
riveted or otherwise built up 
of plates ot sheets— 

(a) galvamized. Rs. 33 per tonor 17 per cent. 

° ad valarem, whichever is 

° higher. 

(8) not galvanized— - 
(i) not under inch thick— | Rs. az per ton or 17 per cent. 
of Bntish manufacture. ad valorem, whichever is 

: higher. 

notof British manufacture. Rs. a1 per ton or 17 per cent. 

ad valorem, whichever is 

higher, 2/us Rs. 15 per ton. 

(ii) under $ inch thick— | Rs. 39perton or r7 per cent. 

‘of British’ manufacture. ad valorem, whichever is 

E higher. 
not of British manufacture. | Rs.39 per ton or 97 percent. 
ad valorem, whichever is 
higher, p/us Rs. 26 per ton. 





147 | IRON OR STEEL PLATES or 
sheets (including cuttings, 
discs and circles) not under 
$ inch thick and not of cast 
jron— 


(a) fabricated, all qualities— i 
(1) of British manufacture. | Rs. ar pertonor 17 per cent. 





° _ ad valorem, whichever is 

. *higher. 
(ii) not of British manufac- | Rs. ax perton or 17 per cent. 
ture. ad valorem, whichever is 


~ higher, p/us Rs. 15 per ton. 

(8) not fabricated, chequered 

eand ship, tank, bridge 

and common qualities— 

(i) of British manufacture. | Rs. 20 per ton. 

»(it} not of British mangfac- | Rs. 36 per ton. 
° ture. : 








33 


No. 
BEEN 


x 


149 


149A 


150 
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'* Name of Article. : 





IRON 'OR STEEL sheets (in- 
cluding cuttings, discs and 
circles) under f inch thick — 
(a) fabricated— 
(i) galvanized.” 


(i1) all other sorts not other- 
wise specified (see Nd. 6f. — 
of British manufacture. 


. not of British manufacture. 


(4) not fabricated— * 
(i) galvanized. 
(ii) all other sorts not other- 
wise specified (see Nos. 
61 and 154)— 
of British manufacture. 
not of British manufacture. 


IRON OR STEEL WIRE other 
than barbed or stranded 
fencing wire, wire-rope or 
wire-netting. 


IRON OR STEEL, the original 
material (but not including 
machinery, see Nos. s1-and 
51À) of any ship or other 
vessel‘intended for inland or 
harbour navigation which 
has been assembled abroad, 
taken to pieces and shipped 
for re-assembly in India: 

Provided that arficles dutiable 
under this item shall not be 
deemed to be dutiable under 
any other item. 


IRON OR STEEL RAILWAY 
TRACK MATERIAR.— 
A Rails (including tramway 
rails the head of which 
are not grooved 


Rate of duty. « ; 


i 


_ Rs. 33 per ton or 17 per cent. 
ad valorem, whichever is 
higher. 


Rs. 39 per ton or 17 percent. 
ad valorem, whichever is 
highes. 

Rs. 39 per ton or 17 percent. 
ad valorem, “whichever is 
higher, p/us Rs.26 per ton. 


` 


Rs. 30 per ton. 


Rs. 35 per ton. 
Rs. 59 per ton. 
e 
Rs 


. 60 per ton. 


Rs. 23 per tonor ro per cent. 
ad valorem, whichever is 
higher. 


(a) (i) 3o Ibs. per yard and | Rs. 13 per ton. 
° ; .. 


Over 


——— MM MÀ 


8 


oO. 


e 
I5I 
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No. * Name of Article. . Rate of duty. 





(ii) fish-plates therefor. 


(ii) spikes and tie bars 
therefor— ' 
of British manufacture. 
notof British manufacture. 
(4) under 30 lbs. per yard, and 
fish-plates, spikes dnd 
tie bars therefor— 
if of British manufacture. 
if not ofsBntish manufacture. 
B. Switches and crossings and 
the like materials not made 
of alloy steel, including 
switches and crossings and 
the like materials for tram- 
way rails the heads of which 
are not grooved— 


(i) for rails so lbs. per 
yard and over. 


Qi) for rails under 3o lbs. 


per y 
of British manufacture. 
not of British manufacture 


C. Sleepers, other than cast 
iron, and keys and distance 
pieces and the like for use 
with such sleepers. 


STEEL, angle and tee, not 
otherwise specified (se No. 
62) and beam, channel, zed, 
trough and piling— 

(e) fabricated—, 
(i) of British manufacture. 
. 


(ii) not of British manu- 
facture. . 


(5) not fabricated—, 
. . 





Rs. 6 per ton or ro per cent. 
ad valorem, whichever 1s 
higher. 


Rs. 26 per ton. 
Rs. 27 per ton. 


Rs. 26 per ton. 
Rs. 27 per ton. 


Rs. 14 per ton or 17 per cent. 
ad valorem, whichever is 


higher. 


Rs. 29 per ton or ry per cent. 
ad valorem, whichever is 
higher. 

Rs. 29 per ton or 17 percent. 
ad valorem, whichever is 
higher, 2/4: Rs. 12 per ton. 

Rs. 10 per ton or ro percent. 
ad valorem, whichever is 
higher. 


Rs. 21 per ton or 17 per cent. * 
ad valorem, whichever is 
higher. 

Rs, ax per ton or 17 percent. ~ 
ad valorem, whichever is 
higher, #7u#s Rs. 15 per ton. 
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No. Name Of Article. Rate of duty. 
e. e 
f - 
I51— (i) of British manufacture. | Rs. xg per ton. ob 
contd. (ii) not of British manu- | Rs. 30 per ton. 
facture. 
152 | STEEL, bar and rod, not other- 
wise specified (see No. 62)— 
(i) of British manufacture. | Rs. 26 per ton. 
(ii) not of British enanu- | Rs. 37 per ton. 
facture. 
153 | STEEL, STRUCTURES, fabri- 
cated.partially or wholly not . 
otherwise specified, if made 7 
mainly or wholly of steel 
bars, sections plates or sheets, 
for the construction of build- 
ings, bridges, tanks, well- 
curbs, trestles, towers and 
similar structures or for parts 
thereof, but not- including 
builders’ hardware (se No. 
go) or any of the articles t 
specified in Nos. 57, 51A, 
64, or 87— 
(i) of British manutacture. Rs. 21 per ton or 17 per cent. 
ad valorem, whichever is 
: higher. 
(ii) not of British manufac- | Rs. 21 per lon or 17 per cent. 
ture. ad valorem, whichever is 
i higher, pJvs Rs. 15 per ton. 
154 -> : 
STEEL, tinplates and tinned | Rs. 48 per ton.” 
sheets, including tin taggers a 
and cuttings of such plates, ; 
sheets or taggers. - . " 
— LL—————MM ee 
eo’ 2 
e 
e 
ue '.* 
* 
e 
e. . 








i , GOVERNMENT OF INDIA ACT 


THE CURRENCY ACT 
(No. IV oF 1927)* 


[Received the assent of the Governor-General on the 
26th March, 1927. ] 


An Act further to amend the Indian Coinage Act, 1906, and the 
Indian Paper Currency Ack 1923, for certain purposes, and 
to lay upon the Governor-General in Council certain obliga- 

tions tn regard to the purchase of gold and the salé of 
gold or sterling. » 


WHEREAS it is expedient further to amend theeIndian Coinage 
Act, 1906, and the Indian Paper Currency Act, 1923, for certain 
purposes, and to lay upon the Governor-General in Council certain 
obligations in regard to the purchase of gold and the sale of gold or 
sterling ; It is hereby enacted as follows :— 


I. (1) This Act may be called the 


Short title, extent Currency Act, 1927. 


and commencement. 


(2) It extends to the whole of British Ihdia, including British 
Baluchistan and the Sonthal Parganas. 
(3), It shall come into force on the 1st day of April, 1927. 


ao 2. In the Indian Coinage Act, 1906,— 


(a) -for section 11 the following section shall be substituted, 
namely :— 

" rr. Gold coins, whether coined at His Majesty's Royal 

Demotetization of Mint or at any Mint-established in 

sovereign and half. pursuance of a proclamation of His 

sovereign. Majesty as branch of His Majesty's 

Royal Mint, shall not be legal tender in British India in 


payment Sr on account, but such coins shall be received > 
at any Government currency office and, a&any time , 


after the 30th day of September, 1927, at any Govern- 
ment Treasury other tham a Sub-Treasury, at the bullion 


value of such coins calculated at fhe rate TOU. : 


grains troy of fine gold. per rupee” and 

(b) the word “and” at the end of clause (d) of sub-section (2) 
of section 21 and clause (e) of that sub-section ; shall be 
omitted. 





Li 
* Published in the Gr Govt. Gazette, dated Allahabad, April 23, 1927. 
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Poi ER 3. In the Indian Paper Currency Act, 
X of 1923. e 1923,— x e 


(a) to section 2 after the words “in this behalf" the following 
shall be added, namely :— 


e« and 
‘gold bullion’ includes gold coin ;” 


(6) in clause (a) of section 11, the words “or in gold coin 
which is legal tender „under the Indian Coinage Act, 
1906,” shall be omitted 5 


(c) in section 13— 


(f) the words “for gold coin which is not legal tender under 
3 the Indian Coinage Act, 1906, or" shall be omitted ; 
and 


« 


(if) for the figures 11'30016" the figures "847512" shall 


be substituted ; 
(d) in section 18— 


'(f) in sub-section (4), the words “sovereigns, half-sover- 
eigns" and the words “coin and" shall be omitted ; and 


(£j) in clause* (a) of sub-section (8), for the figures 
*11'30016" the figures "847512" shall be substituted ; 
(e) in section 19— . 


(f) in sub-section (3) , the words “sovereigns, half-sovereigns" 
shall be omitted, and, in the Hxplanation, after the 
word “sub-section,” the following words and figures 
shal] be inserted, namely :— 


* gold bullion shall be reckoned at the rate of one rupee for 
847512 grains troy of fine gold, and"; and 


(f) in sub-section (5), the words “coin or" and the word 
"coin, where it occurs for the second time, shall be 
5 omitted. 


4. Any person who offers for sale to the Governor-General in 
Council at the office of the Master of the Mint, 
es cn ada Bombay, « or atany other place notified in this 
gold bullion tendered behalf by the Governor-General in Council in 
SOT RS e the Gasette of India, gold in the form of bars 
containing not less.than forfy tolas of fine’ gold shall, subject to such 
conditions as the Governor-General in Council may, by notification 
„in the Gasette of India, prescrilfe, be entitled to receive payment 
e- for the same at the rate of twenty-one rupees, aS annas and ten 
t pies per tola of fine gold. 
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5. (1) Zhé Governor-General in Council shall sell, to any 
Obligatio? upon Person who makes a demand in that behalf at 
Government to sell the office of the Controller of the Currency, 
gold gr sterling. Calcutta, or of the Deputy Controller of the Cur- 
rency, Bombay, and pays the purchase price in legal tender currency, 
gold for delivery at the Bombay Mint at the rate of twenty-one rupees, 
three annas and ten pies per tola of fine gold or, at the option of the 
Controller or the Deputy Controller, as the case may be, sterling 
for immediate delivery in London at an equivalent rate : 


Provided that no person shall be entitled to demand an amount of ` 
gold or sterling of less value than that of 1,065 tclas of fine gold. 


(2) For the purpose of detesmining the equivalent rate applicable 
to the sale of sterling under this section, twenty-one rupees, three 
annas and ten pies shall be deemed to be equivalent to such sum in 
sterling as is required to purchase one tola of,fine gold in London 
at the.rate at which the Bank of England is bound by law to give e 
sterling in exchange for gold, after deduction therefróm of an amount 
representing the normal cost per tola of transferring gold bullion in 
bulk from Bombay to London including interest on its value during 
transit. i 

(3) The Governor-General in Council shall, from time to time, 
determine the equivalent rate in accordance with the provisions of 
sub-section (2), and shall notify the rate so determined in the 
Gazette of India. 


« GOVERNMENT OF INDIA ACT . 
CANTONMENTS (AMENDMENT) ACT. 
(No. XXXV of 1926)* l 


[Received the assent of the Governor-General on the 9th Septem- 
ber, 1926.] 


An Act further to amend the Ciona Act, 1924, for certain 
pur poses. 
WHEREAS it ig expedient further to amend the Genot Act, 


1924, for the purposes hereinafter appearing ; it is hereby enacted as 
follows :— 


I. This Act may be called the Canton- 
ments (Amendment) Act, 1926. 


2. In clause (i) of section 2, the proviso to clause (e) of sub- 
section (7) of section 14, sub-section (4) of 

ebd ch de ; peur section 22, sub-section (j) of section 36, section 
dE 1674. ^ 83, sub-section (7) of section 101, sub-séction 
(2) of section 134, sub-section (7) of section 151 

and the proviso thereto, sub-section (7) of section 192, clauses (6) 


Short title. 


and (c) of section 200 of the Cantonments Act, . 1924 (hereinafter ` 


referred to as the said Act), and in each entry, except the last, in 
Schedule V to the said Act, for the words “ Officer Commanding the 
District, "" the words “ Officer Commanding-in-Chief,.the Command” 
shall be substituted. 


3. In sub-section (2) of section 41 of the said Act, after the 
words “information to,’ the words “ the Officer 
Amendment of sec Commanding-in-Chief, the Command” shall be 


tion -41, Act II of 


1924. , inserted. 


4. In sections 47 and 48 of the said Act, for the words “ Officer 
Commanding the District” the words “ Governor- 


Amendment ofsec- General in Council or the Officer Commanding 
tions 47 and 48, Act 


II of 1924. in-Chief, the Command ” shall be substituted. * 
VETEEN E 5. In section 49 of the said Act,— e 

tlon 49, Act II of 

924. PEN 


(f) for the words “ Officer Commanding the District" wets 
they occur for the. first time, the words “ Gcvernor-Gene- 
ral in Council or the Officer Commanding-in: :Chief, the 
Command ” shall be substituted ; 


* Bhblished in the Governigent Gazette, dajed Allahabad, November E 1936 
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(y for the words “with concufrencf of the Officer Com- 
manding-in-Chief, the Command, and o£," the words 

* “after consultation with " shall be substituted ; and 
(iii) for the words “Officer Commanding the DistricÉ" where 
they occur in the proviso, the words “*Governor-General 
in Council or the Officer Commanding-in-Chief, the Com- 

mand, as the case may be” shall be substituted. 

6. In section 50 of the said Act, for the words “ Officer Com- 
manding the District,’ the words “Governor- 


Amendment of sec General in Council or the Officer Commanding- 
tlon so, Act II of 


1544. in-Chief, the Command, as the case may be," 
shall be sukstifuted. 
‘Insertion of new 7. After section 99 of the said Act the 


section gcA in Act II following section shall be inserted, namely :— 


of 1924. ^ 


*99A., The local Government may, by notification' in the local 

official Gazette, exempt, either wholly or in part 

cena E of from the payment of any tax imposed under this 

Act, any person or class of persong or any pro- 

perty or goods or class of property or goods belonging to the Secre- 
tary of State for India in Council." 


Insertion. of now 8. After section 117 of the said Act the 


section 117A in Act following section shall be inserted, namely :— 
Il of 1934. 


“117A. A cantonment authority may make provision for educa- 
Power of expend. ‘ional objects outside the cantonment if it is 
ture for educational satisfied that the interests of the residents of the 


purposes outside the  cantonrment will be served thereby." 
cantonment. 


Amendment of sec- Q. In section 277 of the said Act— 
iion 277, Act II of 
1934. 


(f) sub-section (1) shall be omitted and sub-sections (2) and 
(3) shall be re-numbered sub-sections (1) and (2); 
(#1) in sub-section (2) as re-numbered, for the words 
. “ Officer Commanding the district,” the words “ Officer 
- . Commanding-in-Chief, the Cémmand” shall be substi- 
tuted. ' 


HOOP IO. In sub-section (2) of section 280 of 

í 1 : 

donaa Aer Il ag the said Act, after clause (4) the following clause, 

1924. shall be inserted, namely :— 

e . ! 

"(Ak) the circurhstances in which and the conditions subject 
to which remissions and refunds of taxes may be made in 
respect of buildings in hill cantonments.” 

. 


e 
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. . 


: * II. For sub-section (2) of section 287 of 
inpia v: “of sec- the said Act the following sub-section shall be 
on 287, @Act IL of 
1924. , substituted, namely :— 

“(2) The Registrar or Sub-Registrar of the district or sub- 
district formed for the purposes of the Indian Registra- 
tion Act, 1908, in which any cantonment is situated, shall 
when any application for the registration of a document 
relating to immovable property within the cantonment is 
made, cause a copy thereof to be forwarded forthwith to 
the cantonment author&y ®r such other authority as the 
Governor-General in Council may prescribe in this behalf." 


7 IMPERIAL ACTS 
Indian Finance Act 
_ (No. V of 1927) 
[Received the assent of the Governor-General on the 30th March, 

1927. ]* 

An Act to fix the duty on salt manufactured tn, or imported by 
land into, certain parts of British India, to fix maximum rates 
of postage under the Indian PAI e Act, 1898, further to 
amend the Indian Tarif Act, 1894, ths Indian Stamp Act, 


1899, and the Indian Paper Currency Act, 2933; asd to fix 
rates of income-tax. 


WHEREAS it is expedient to fix the duty on salt manufactured 
in, or imported by land into, certain parts of British India, to fix 
maximum rates of postage under the Indian Post Office Act, 1898 
further to amend the Indian Tariff Act, 1894, the Indian Stamp 
Act, 1899, and the Indian Paper Currency Act, 1923, and to fix 
rates of income-tax ; It is hereby enacted as follows :— 


Short title, extent I. (1) This Act may be called the Indian 
and duration. Finance Act, 1927. 
(2) It extends to the whole of British India& including British 
Baluchistan and the Sonthal Parganas. 


(3) Segtions 2and 3 shall remain in force only up to the 31st 
day of March, 1928. 

2. The provisions of section 7 of the Indian Salt Act, 1882, 
shall in so far as they enable the Governor- 
Generalin Council to impose by rule made 
nnder that section a duty on salt manufactured in, or imported into, 
wy part of British India other than Burma and Aden, be construed 
i$ if with effect from the rst day of April, 1927, they imposed 
such duty at the rate of one rupee and four annas per maund of 
eighty-two and two-sevenths pounds avoirdupois of salt manufactur- 
ed in, or imported by land into, any such part, and such duty shall, 
for. all the purposes. ofe the said Act, be deemed to have been 
imposed by rule made under that section. 

3. With effect from the rst day of April, 1927, the schedule 
contained in the FirsteSchedule to this Act shall 
be inserted in the Indian Post Office ae 1898, 
as the First Schedule to that Act. 

3 4. With effect froth the 1st a of March, 
VOLO eee of Act 1927, the following amendments shall be made 
in the Indian Tariff Act, 1894. namely :— . 


g Á— À— 
* Published in the GBvt. Gazette, dated Allghapad, May 7th, 1917. 


Fixation of salt duty. 


e Postal rates. 


2 INDIAN FINANCE ACT - 

ï . e 
ns (1) In the Second Schedule to that Act there ghall be made 
the artendments specified in Part lof the Second Schedule to this 
Act. . e 

(2) In the Third Schedule to that Act there shall be made the 
amendment specified in Part II of the Second Schedule to this 
Act. 

5. With effect from the rst day of July, 
1927, the following amendments shall be made 
in the Indian Stamp Act, 1899, namely :— 

"(1) In section 3—' : . 

(a) in clause (7), the w6rde“ cheque " shall be omitted, and 
after the word “ bill of exchange " the words “ payable 
otherwise than on demand ” shall be inserted ; and 

(4) in clause (c), the word “ cheque” shall be omitted. 

(2) In tlause (4) of section 11, the word “ cheques "' shall be 
omitted. 

(3) In sub-section (1) of section 18, the word “ cheque ” shall 
be omitted. 

(4) In section 19, after the words “ bill of exchange," where 
they first occur, the words “payable otherwise than on demand ” 
shall be inserted, and the word “ cheque," in both places where it 
occurs, shall be omitted. 

(5) In section 47. for the words “ promissory note or cheque” 
the words “or promissory note " shall be substituted and for the 
words “note or cheque," wherever they occur thereafter the words 
“or note” shall be substituted. 

(6) In clause (c) of section 49,— 

(a) the word "cheques" shall be omitted, and after the 
words “bills of exchange" the words “ payable Heredes 
than ee demand shall be inserted ; 

(6) the words “or cheque," wherever they occur, shall be 


Amendment of Act 
` IL of 1899. 


omitted ; 
(c) the word “ cheque,” wherever it occura elsewhere, shall 
. be omitted ; and i . 
s (d) for the words “any bill of ex e," where they occur 


` for the first tims in sub-clauses (1) and (3), the words 
“any such billof exchange” shall be substituted. . 
(7) In clause (a) of sub-section (1) of section 62, the word 
“cheque” ahaj] be omitted, and after the words “ bill of exchange’ 
the words * payable otherwise than onedemand” shall be inserted. 
(8) In section 67, after the words “ bill of exchange " the words 
“payable otherwise than on demand” shall be inserted. 
- (9) In article No. 13 of Schedule I, the word, figure and. brapkets 
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e. e A P 
“and (3)" ghafl be omitted, and the letter, brackets and words 
«E Mus where payable on demand," together with the entry " one 

anna" jn the second column against those words, shall be omitted 

(10) Article No. 21 of Schedule I shall be omitted. 

6. In sub-section (7) of section 19 of the 
Indian Paper Currency Act, 1923 for the 
figures “1927” the figures “1928” shall be 


7. (1) Income-tax for the year beginning 
Incometar — &»Ó on the 1st day of April, 1927, shall be charged 


super-tax. . s 3 À 
at the rates specified in Part I of the Third 
Schedule. 

(2) The rates of super-tax for the year beginning on the Ist 
day of ‘April, 1927, shall for the purposes of section 55 of the Indian 
Income-tax Act, 1922, be those specified in Part II of the Third 
Schedule. 

(3) For the purposes of Third Schedule, “ total income” means 
total income as determined, for the purposes of income-tax or super- 
tax, as the case may be, in accordance with the provisions of the 
Indian Income-tax Act, 1922. 


SCHEDULE L 
Schedule to be inserted in the Indian Post Office Act, 1898 
[See section 3.] 
THE FIRST SCHEDULE. 
INLAND POSTAGE RATES. 


Amendment of Act 
X of 1913. 


substituted. 


[See section 7.] 
Letters, 
For a weight not exceeding two and a half tolas .. One anna. 
For every two and a half tolas, or fraction thereof, exceed- 
ing two and a half tolas xn One anna. 
. $ Postcards. 
Singlo Si es X 2s .. Half an anna. 
Reply ine ia m - .. One anna 
Book, Pattern and Sample Packets. 
For every five tolas or fraction thereof .. Half an anna. 
- Registered Nambahi, ij e^ 
For a weight not exceeding eifht tolas E Quar-er of an anna. 
For a weight exceeding eight tolas and not seceeding twenty = 
tolas .. Half an anm. 


For every ond tolas, or ution hereot, ecoeding twenty 
tolas . 


` Parcels. 

For a weight not exceeding twente tolas SN Two annas. 
For a welght exceeding PM tolas and not NIE forty 

tolas .. Foor annas. 

For every forty tolas, or " fraction theres: cedi forty 


e tolas .. 
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SCHEDULE II. ee 


PART I. 


[See Section 41° 


Amendments to the Second Schedule to the Indian Tariff Act, 1894. 
(1) (a) For Item No. 10-A, the following item shall be sub- 


stituted, namely :— 


** 10-A | RUBBER STUMPS, rubber seeds and raw rubber." 

(6) In Item No. 76, for the words “excluding oil-seeds 
imported into British India by sea from the. territories 
of any Prince or Chief in India (see No. 6)'' the word 
“not otherwise specified” shall be substituted. 


(2) For Item No. 36, the following item shall be substituted, 


namely :— . 
"36 i TOBACCO, unmanufactured 


(3) (a) After Item No. 42, th 


shall be inserted, namely : 


, Rs.&. " 
Pound es I I 





e following heading and item 


— 


* CARRIAGES AND CARTS. 


43-À MOTOR CARS, motor cycles, and motor Ad valorem .. 20 per cent.’ ` 


scooters, and articles (other than 
rubber tyres and tubes) adapted for 
use as parts and accessories there- 
of: provided that such articles as are 
ordinarily also used for other pur- 
poses than as parts and accessories 


of motor vehicles Included in this . e 


item or in No. 87 shall be dutiable 
at the rate of duty specified for 


such articles 





(4) In Item No. 87, for the figures “127” the figures and letter 


“42-A” shall be substiruted. 


(c) In Item No. 115, for the words and figures “Nos. 53 and 
139" the word and figures "No. 53" shall be substituted. 


(d) Items Nos. 127 and 139 shall 
PART II. 


be omitted. 


Amendment to the Third Schedule to thé Indian Tariff Act, 1894 
Item No 5 and the heading thereto shall be omitted. 


SCHEDULE Ill. 


[See section 


* 
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Part IL" 


Rates of [ncome-tax. 


A.—In the case of every individual, Hindu und 
other association of individuals notebeing a 


e @ 


ivided family, anrogiatered rn and 
registeysd firm or a company — 
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` e i : Rate. 
(r) When the total income iş less than Rs. 2,000 vs ^W. e 
(1) en the total income is Rs. 2,000 or Spree, butis ., 

ess than Ra. 5,000 . .. F.ve pies in the rupee. 
(3) When the total income is Rs. 5,000 or Syra, but is 

less than Rs. 10,000 s .. Slx ples inthe rupee. 


(4) When the total income is Rs. 191096 or apwaris. but is 
less than Rs. 20,000 .». Nine ples in the 


rupte. 
(5) When the total income is Rs. 20,000 or npwards, bat is 
loss ihan Rs. 30,000 is we .. One anna in the rapes. 


(6) When the total income is Re. 30,009 or upwards, bat is 
less than Rs. 40,000 vs vs .. One anna and three 
ples in the rupee. 


(7) When the total income is Rs. 40,000 or upwards .. One anna and six 


e ples in the rapes. 

B,—In the vase of every company and i; registered firm, what- j © 

ever its total income oe .. Oné ansa and six 

ples in the rupee. 
" PAR? II. 
o Rates of Super-tax. 

In respect of the excess over fifty thousand rupees of total 

income : Rate. 
(1) in the case of every company .. ae +» One anna in the rupee. 


(a) (a) ln the case of every Hindu undivided family— e d 


(1) 1n respect of the firat Bro TIS thousand rupees 
of the excess : we oo Nid. 


(n) for every rupee of the next twenty-five thonsand 
rupees of such excess .. oe .. One anna in the rupee, 


(4) in the case of every individual, unregistered firm and 
other association of individuals not being a registered 
firm or a company, for every rupee of the first E 
thousand rupees of such excess . One anna in the rupee 


(c) In the case of every Individual, Hindu undivided family, 
unregistered frm, and other association of individuals 
not being a registered firm or a comany— 


(/) for every rupee of the second id thousand : 
rupees of such excess .. One and a half annas 


in the rupee. 
(it) for every rupee of the next fifty thousand A * 
rüpees of such excess  .. ~ ae .. Two anna in the 
rupee, * 
(it) for every rupee bf the next ffy tbousand 
rupees of such excess .. .. Twoanda half annas 
” a inthe rupee. 
(iv) for every rupee of the next mS, thousand > * 
rupees of such excess .. .. Three annas in the: 
rupee. 
(») for every rupee of the next niy thousand ° 
e rupees of such excess — .. R .. Three and a half annas hg 
e e : HER in the rapee. 
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e e es 
(s7) for every rupea of the next Em thousand 2 js 
e rupees of such excess  .. .. Four annas in, the 
* rupee. 
(vw) for every rupee of the next fifty thousand e 
rupees of such excess — .. B .. Mourandahalfannas ^ 
in the rupee. 
(siu) for every rupes of the next fifty thousand 
rupees of »uch excess .. -€— Five annas in the rupee. 
(2x) for every rupee of the next fifty thousand 
rupees of such excess  .. T .. Ftveand a half annas 
in the rupes. 


(x) for every rupee of the remainder of the excess.. Six annas in the rupee. 


a IMPERIAL ACTS . 
Provident Funds (Amendment) Act 
(No. VII of 1927)* 


[Received the assent of the Governor-General on the ard April, 
1927.] 

An Act further to amend the Provident inis Act, 1925, for 
a certain purpose. 

WHEREAS it is expedient further to amend the Provident Funds 
Act, 1925, for the purpose hereinafter appearing ; It is hereby 
enacted as follows :— : 

I. This Act may be called the Provident 
Funds (Amendment) Act, 1927. * 

2. In clause (d) of section, 2 of the Provident Funds Act, 

1925, for the words “ for teachers in education- 

Amendment of sec. aj institutions” the following words shall be 


tion 2, Act XIX of : : 
Mae °" substituted, namely :— 


Short titib. 


“of persona employed in educational institutions or employed 
by bodies existing solely for educational purposes.” 








* Published in the Govt. Gazette, dated Allahabad, May 7th, 1927. 


oe _ IMPERIAL.ACTS . ` 
- Indian Limitation (Second Amendment) Act 
(No. IX of 1927).* 
[Received the assent of the Governor-General on the 
3rd April, 1927.] | 
An Act further to amend the Indian Limitation Act, 
1908, for a certain purpose. 
WHEREASit is expedient further to amend the Indian Limitation 
Act, 1908, for the purpose hereinafter appearing ; : It is hereby 
enacted as follows :— 


L (g This Act may be called the Indian Limitation (Second 
Short titleand com. Amendment) Act, 1927. 


mencement. 
(2) It shall come into force on the rst day of January, 1928. 
Amendmant of AE 2 In the Third Division of the First 
ticle 182, Schedule I, Schedule to the Indian Limitation Act, 1908, in 
Act IX of 1908, Article No, 182— 


(a) in clause 5 of the entry in the third column, for the word 
"applying" the words “the final §rder passed on an 
application made” shall be substituted ; and 


(f) «for clause 6 of the same entry the following shall be 
substituted, namely :— 


"6. (in respect of any amount, recovered by execution of 
the decree or order, which the decree-holder has been 
directed to refund by a decree passed in a suit for such 

. refund) the date of such last mentioned decree or, in 
' the case of an appeal therefrom, the dete of the final 
decree of the RESUME Court or of the withdrawal of 

the appeal." 





- 


*P&blisted in the Govt. Qgzette, dated AHahabad, April 30, 1927 
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IMPERIAL ACTS 


Repealing and Amending Aet i 
Nu (No. X of 1927).* . 


[Received the assent of the Governor-General on the c , 
- — 4th April, 1927.] E 


. An Act lo amend certain egactmenis and to repeal 
ceriain other enacimewis. > . 


WHEREAS itis éxpedient that certain amendments should be 
made in the enactments specified in the First Séhedule ; 


AND WHEREAS itis also expedient that certain. enactments 
apecified in the Second Schedule which are spent or have otherwise 
become unnecessary, or have ceased to be in force otherwise than 
by expressed specific repeal, shows be expressly and specifically 
repealed ; A : 

. It is hereby enacted aa follows :— . 

1. This Act may be called the Repealing 
and Amending Act, 1927. 

2. The enactments specified in the First Schedule are hereby 
Amendment of cer- amended to the extent and in the manner men- 
tain enactments. - tioned in the fourth column thereof. 


3. The enactments specified in the Second Schedule are here- _ 
Repeal of certain ‘Dy repealed to the extent mentioned in the 
enactments. * fourth column thereof. 
4. The repeal by this Act of any enactment shall not affect any 
ism Actor Regulation in which such enactment has 
i been applied, incorporated or referred to: 


and this Act shall not affect the validity, invalidity, effect or 
consequences of anything already done or suffered, or any right, 
title, obligation or liability already acquired, accrued or incurred, or 
^ any remedy or proceeding in respect thereof,or any release, or 
discharge of or from any debt, penalty, obligation, liability, claim 
or demand or any indemnity already granted, or the proof of any 

past act or thing ; 


nor shall this Act affect any principle or rule of law, or 
estublished jurisdiction, form or course of pleading, practice or 
e procedtre, or existing usage, custofn, privilege, restriction, 
exemption, office or appointment, notwithstanding that the same 
respectively may have been in any manner affirmed, recognised or 
derived by, in or from any enactment hereby repealed ; è 
nor shall the repeal by this Actof any enactment revive or ` 
. restore any jurisdiction, cffice, custom,eliability, right, title, privilege, 
restriction, exemption, tisage, practice, procedure or other matter 

or thing not now existing or ii force. 


Short title. 





oa *Published in the Govt. Gazette, dated Allahabad, April 30, 1937 e 
Eg 
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The Indian Penal 
Code. 








REPEALING AND AMENDING ACT 
e e 
. * THE FIRST SCHEDULE. 
AMENDMENTS. . 
(Ses secitom 2.) t. 


(1) In the Title, after the word ''Sol. 
diers” the words ‘‘and Airmen 
shall be inserted, aod after the 
word "Land" the words "and Alr” 
shall be inserted. 


e(2 In the Preamble, after the word 


"Land" the word "and Air" shall 
be inserted, 


(3) In sections 1, § and 6, for the words 
“or soldier," wherever they occur, 
the words ''soldier, or airman” 
shall be substituted. 


(4)*In section 7, for the words “milttary 
station" the words ‘‘militery or 
alr-force station, as the case may 


s bé" shall be substituted: 


(1) In section 5, for the words “and 
soldiers " the words ‘‘ soldiers or 
airman ” shall be substituted. 


(2) In section 21} in the clause 
with the word ''Secemd' for the 
words ‘or Naval” the words '' Naval 
or Air " shall be substituted. 


(3) In the heading to Chapter VII, for 
the words ''and Navy” the words 
" Navy and Air Force" shall be 
substituted. 


(4) In section 131— 


(1) for the words “or sallar,” where- 
ever they occur, the words '' sailor 
or aurman’’ shall be substituted; 

(U) for the words “or Navy" the 
words " Navy or Air Fora’ 
shall be substituted ; 


(HI) In the Bxplenatien, for the’ words 
“and ‘soldier’” po frords 
"'soldier' and airman’’ 
shall be substituted, and for the 
words and figures “ Articles of 
War for the beer government 
of Her Majesty's army, or to 
the e\rticles of War contained in 

e Act No. V of 1859" the words 
. “ Army Act, the Indian Army 

Act, 1911, or the Air Force Act, 

as the case may be" shall be 

subgtituted. 


REPEALING AND AMENDING ACT 3 






Amendments. 


` 


\ . 
e 


(s) In sections 18, 133, 134, 135, 136, 
. 138 and 505— 


(D for the words ''or sallor," where- 
ewer they occur, tho words ‘‘sailor 
or airman” shall be subetituted ; 


E for the words “ or Navy," wherever 
they occur, the words " Navy or 
Air Forco " shal) be substituted. 


e (6) In section 137, for the words "or 
Navy" the words "Navy or Air. 
Force ” shall be substituted. 


(7) In section 139, for the words ''any 
Articles of War fqr the Army or 
Navy of the Queen, or for any 
part of such Army or Navy" the 
words and figures ‘‘the Army Act, 
the Indian Army Act, igit, the 
Naval Discipline Act or the Air 
„Force Act" shall be substituted. 


(8) In section 140— 


(1) after the word "soldier," wherever 
ft occurs, the words ''sallor or 
airman ” shall be Inserted; 


(H) for the words “or Naval” the 
words ‘‘ Naval or Air” shall be 
substituted, . 


1873 I ' | The Indian Evi 
dence Act, 1873. 


(1) In section 1, after the words '' Army. 
Act" the words "' or the Alr Force 
Act shall be inserted. 





(2) In sub-section (9) of section 57, for 
the words ''or Navy" the words 
" Navy or Air Force" shall be 
substituted. 


In clause (4) of section 4, after the word 
‘military’? the woids “or alr force” 
shall be inserted. 


1873 X The Ind!an Oaths 
Act, 18732 ^ 


In sectiow 45, clause (/), the word "or" 
shaH be omitted, and after the word 
"Bengal" the words *' or on the Governor 
of Burma in Council ” shall be added. 


(1) In the Preamble, after the words- 
* military" the words “or eir 
force "' shall be inserted. 

. 


. 1877 | * I The Speclic Rellef 
; ° Act, 1877. 


1881 XI The — Minicipal 
Taxation Act, 
* 1881. 


(a) In clause (s) of section s— 


(1) for the words and figures “ Army 
s í Discipline and "rp a 


x | . 14 or the Indian Arficl 








4 REPEALING AND AMENDING ACT 








Short title. 


Amendments. 





War" therwords “ Army Act, 
the Indian Army Act, 1911, or the 
Air Force Act" shall be subs- 
tituted ; . 


(ii) after the word *' military” the 
worda ‘‘or air-force " , shall be - 
inserted, : 


(3) In section 6, after the word '' mili- 
tary” the words “or air force” 
e shall be inserted. 


- 1881 xi The Municipal 
Taxation Act, 


188 1—(comtd.) 





1882 IV The Transfer of 
Property Act, 
1883. 


In clause (g) of section 6, after the word 
“ military ” the words " air force " shall 
be inserted. 


1854 "IV The Indian Explo- 
sives Act, 1884. 


In clanse (4) of section 14, after the word eœ 
“sailor” the word ‘“Sirman” shall be 
inserted. 

e 


1890 IX The Indian Rall- 
ways Act, 180. 


(1) In sub-section (5) of section 59, 
after the word ''sallor " the word 
* airman " shall be inserted. 


.' (2) In section 79— 


(i) after the word “soldier,” in *both 
places” where it occurs, the word 
* airrfan " shall be ingerted ; 


(H) after the word “military” the 
words ‘‘or alr forco” shall be 
Inserted. 


(1) In subsection (7), clause stxth/y, 
of section 54, for the words "* Army 
or Navy " the words ‘' Army, Navy 
or Air Force " shall be substituted. 


1898 V The Code of Cri- 
minal Proce- 
dure, 1898. 


(2) In the second proviso to section 188, 
for the words and figures '"'the 
Foreign Jurisdiction and Extradition 
Act, 1879 " the words and figures, 
the Indian Extradition Act, 1903” 
shall be substituted. 





(3) In section 317— ^ , 


, (1) In subsection (1), after the word 
"Army" the ds € or Alr 
Force ” shall be [fiserted ; and 





. 
(4) in subsection (s), for the word 
“military” tg both places where 
it occurs, the word '' official ” shall e 
be substituted. 


a) In clause (g) of section 330, after 
the word '' Army” the words ' or. 
Air Force " shall be inserted. 





5 
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e e 
renee, 


Amendments, " 


e 
(5) In subsection (7) gf section 549— 


t 


(1) for the ME " Army Act or ” the 
words '* Army Act and the Air Force 
Act and " shall be substituted ; 


(H) for the words ''military law’ the 
words '' military or air force law” 
shall be substituted; ° " 

b à ; 

(iit) after the word and figures “section 
41" the words and figures ‘‘ or under 
the Alr Force Act, section 41” 
shall be inserted ; 


(iv) for the words “ military'section "' 
the words “ military or air force 
station, as the case may be," shall 

*- be substituted. 


(6) In Schedule II— 


(1) in the entries in column 3 against 
sections 131, 133, 135, 136 and 138 


for the words “sailor or" the 
words ''sallor or airman” shall 
be substituted. 


(i) In the entry in column 2 against 
section 140, after the word “ sol- 
dier" in both places whergit occurs, 
the words  'sallor or airman” 
shall be inserted. A 


The Indian Stamp| In article No. 53 of Schedule I— 



















Year, No. Short title. 
| * 
1898 v The Code of 
Criminal Proce- 
dure, 1898— 
. (contd, ) 
I 
: E 
e 
e 
* Y ^ ; » Ty 
1899 II 
Act, 1899. 
. 
. . 
. 
d © 
e 
e. 
e. 
b 
1901 "n The Indian Tolls 
oe (Army) Act, 
é Igol, 









t 


(i) in clause (d), for the words "or 
soldiers” the words '' soldiers or 
alrmen"' shall be substituted, and 
for the words '" Her Majesty's 
Army or Her Majesty’s Indlan 
Army" the worda "His Majesty's 
military or air forces" shall be 


substituted ; e. 
(i!) in clause (¢), for the words "or 
soldier” the words “soldier or 


airman ” shall be substituted, and 
for the word ''elther of the said 

Armies’’ the words ''any of the said ` 
forces’ shall be substituted ; 


(4) In glause (/), for the words "or 
soldiers ” the words "soldiers or 
i airmen” shall be subetituted. 
. 
(1) In the Title, after the word “Army” 
the words “or Air Force" shall ge 
» added. *. . . 









Pe 


ó REPEALING AND AMENDING ACT 
e. e. 





Short title. Amendments, * 
e 





(2) In the Preamble— 





1901 The Indlan Tolls 
(Army) Act, 
1901—(contd.) (1) the first paragraph, after the ward 

"soldiers " the word ‘‘ airmen” 
shall be inserted, after the words 
*' attached to the Army " the words 
“orto the Air Force" shall be 
inserted, and after the words and 
figures “section 143 of the Army 
Act” the words and figures “ or 
section 143 of the Alr Force Act” 
» shall be inserted ; 


(il) in the third paragraph, after the word 
+ Army”, where it occurs for the 
i zecoud time, the words '" or Alr 
: Force " shall be inserted ; P 


* 

(i) in the fourth paragraph, after the 
words and figures ‘‘ section 169 of 
the said Army Act " the words and 
figures '' and by section 169 of the 
sald Air Force Act" shall be inserted 
and after the words and figures 
"'gection 143 of the said Army Act" 
the words and figures “and by 

: section 143 of the sald Air Force 

) Act "' shall be added. 








~ . 

(3) In clause (4) of section 2,-after the 
word ''Include " the words '' His 
Majesty's R Air Force ss + 

e defined by section 190, clause (8), 

: of the Air Force Act and also" 

shall be Inserted. 





i | (4) In section 3— 


(1) after the word '' military”, wherever 
" iz it occurs the words ‘‘ or air force ” 
shall be inserted ; 





(M) in clanse (a), far the words “ and 
soldiers" the words “ soldiers 
and airmen” shall be substituted 
and after the words ‘' Regular 

. : Forces" the words '' and all Officers 

. e and soldiers of " shall be inserted ; e 

. 


. . (dh) in clause (/), after the word ‘‘scl- 
diers” the word # airmen" and 
after the word '' soldler " the word 

e“ airman ", shall be inserted ; 





o 


(5) In subsection (5 section 4, after , 
the word ‘ military" the words 
“br alr force” shall be inserted. 


e 
1908 v The Code of P (1) In Order V In the First Scftedule— | 
: Civil Procedure, 
e 1908, . 


a ÀM cá Áo €À€À $$ (o € € € —À—— 
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REPEALING AND AMENDING ACT d 
e e. 







e 
Short title. : Amendments. 









e 
(1) in rule 27 for theewords '' or naval" 
: the words ‘‘naval or alr” shall be 
substituted ; 





The Code of Civil 
Procedure 1908 


(it) in role 2% after the word " soldier” 
the words "or alrman" shall be inserted. 


(2) In Order XXVIII in the First Scho- 
dule— 





(i) In the heading, after the words 
9? e “Military Men ” the words ‘or 
Airmen " shall be inserted ; 








(li) 1n role 1— 
5 e 
s . (a) for the words “or soldier,” 
wherever they occur, the 
words ‘ soldier or airman” 
ki shall be substituted ; 
(4) after the word “ military "' 

z wherever it occurs, the 
words ‘‘ or alr force ” shall 
be inserted ; 

(i) in rules s and 3, for the words “ or 
: a soldier " and for the words ' or 
soldier" wherever they occur, the 
words ‘‘ soldier or airman" shall 
be substituted, 
7 . 
1908 IX e Indian Limi- | In the First Schedule, Article 162— 
z tation Act, 1308. 7 
After the words '' byany of" the words 
" the following Courts, namely,” shall be 
inserted, and for the words ‘‘and Bombay 
or the Chief Court of Sind, or the | 
Chief Court of the Punjab or the Chief. ^ 
Court of Lower Burma” the words 
“Bombay, Lahore and Rangoon, and the ^ 
Chief Court of Sind" shall be substitu- 
ted. . » 
: he Indian Lunacy (1) In ein 12, after the wotds “A 
. v e , 
den ò ; Act, 1912 Act"&he words “or the Air Force 
e : Act" shall be inserted, and after 
: : the word “military” the words “or 
. è , alr force” shall be inserted. 
° (2) In sub-sections(2) and (3) of section e 
32 after tho word ‘‘milltary” where- 
ever it occurs, the words ‘‘or air 
. . férce" shall be inserted. 
1913 III e AdminStrator-|e (1) In the heading to sections 15, 16 and 
e. General's Act, © 17, after the words “Army Act” 
. 1913. the words "or the Air Force Act” 
shall be added. " e. 


——————— RÉÓÉÓMÓÓMÓ ÀÓÓMÀ M —— Á— Áa 
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~ 
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§ . REPEALING AND AMENDING ACT 


Amendments. 


+ 





e 
(2) In section I7, after the words "Army 
Act" the"words “or the Alr Force 
. 1913— (contd) Act” shall be inserted. 


1914 II The Cantonments (1) In subsection (z) of secdon 51, 

Act, 1924. after the word ''Command," the, 
* words ":he reference being made, 
save in cases where the Officer 
Commanding the District ls himself 
the Officer Commanding-in-Chief, 
the Command, for the purposes of 
this Act," shal) be insert 





(2) In sub section (7) of section 55, after 
the word "District? the words "or, 
where the Officer Commanding the 
District is himself the Officer Com- 
mafiding-In-Chief, the Command, for 
tbe purposes of this act of ha dn 
motion," sfall be inserted. 


(3) In subsection (2) of section 287, 
for the words "when any applice' 
tion for the registration of a docu- 
ment relating to immovable proper- 
ty within the cantonment is made, 
cause a copy thereof to be forward. 
ded” the words ‘‘when any docament 
relating to immovable property 
within the cantonnent is registered, 
séod information of the segistra- 
tion" shall be substituted. 





192 XXXIX The Indian Succes- (1) In the Exflamahen i0 section 10, 
E 


sion Act, 1925. for the words “or mihtary" the 
words 'mihtary or air force’ shall 
be substituted. 


(3) In sections 63 and 65, after the 
word 'warfare" the words "'or an 
airman »o employed or enagaged, " 
shal] be inserted. 


(3) In clauses (4), (4) and (gp) of sec 
tion 66, after the word “soldier” 
the word ‘‘sirman” shall be insert- 

1 ed. 





(4) In section 157, in the Jin riretron, 
' for the fgures"' 5,000" the figures 
R ` '' soo"! shall be ofbatituted. T 


1926 XXVII The Transfer of | In section 2, in the Siofiuition of the word 

Property (Amend- |, "'attested", after the word "means! the 

ment) Act, 1926. words “and shall be deemed always 
have meant" diat be Inserted. 


e 
1936 XL The Indian Succes- Iu, section 1, for the word and brackets 
sion (Amepd- "(Amendment)" the words and brackets 
ment) Act. 1926.) ‘(Second Amendment)",«hall be aube 
tituted. z . 











* REPEALING AND AMENDING ACT " 9 


. THE SECOND SCHEDULE. + | - 
i REPEALS. . 


, . (See section” 3.) 





Short title. 


Act of tha Gevernor- General in Council ei of the Indien Legrslature. 


1898 V^ The ‘Code of Criminal Proce- | (1) In subsection (7) of sectlou 





$ - dur, 1898. 54, at the end of the clause 
| > seventhly, the word “and”. 
uto € *|. 
t " .| (2) In subsection (7) of section 
og ~ 269 the words ''with the Hke 
"ud 73 1 sanction." S 
1g08 | XVI |.The Indian Registration Act, | Section 9. f 
190$. R ; 
1915 | VII The Delhi Laws Act, 1915. . | In Schedule I], the entry relating 
> E to the Panjab Alienation of 
: 2 a Land Act, 1900. 
1926 | IX The Insolvency (Amendment) In clause (e) of section 11, the 
Act, 1926. words and figures ‘‘sub-sectlons 
y (7), (2) and (3) of.” 





^ Regulehew bythe Governor-General in Council, 


I The Chittagong Hill Tracts | In column 5 of the Schedule in 
UPS Regulation, 1900. the entry against the Code of 
t : d Criminal Procedure, 1898, the 

word ‘‘diwans.” 








GOVERNMENT oF INDIA ACT 
"THE REPEALING ACT ^ 
(No. XII oF 1927)* T 
° l'Received the assent of the Governor-General on the 
8th September, 1927.] 
An Aci fo repeal certain enactments. 


WHEREAS it is expedient that certain enactments specified in 
the Schedule which are spent or have otherwise become unneceasary, 
or have ceased to be in force otherwise than by express specific 
repeal, should be expressly and specifically repealed ; 

It is hereby enacted as follows :— 


I. This Act may be called the Repar 
ing Act, 1927. 
2. The enactments specified in the Schedule are hefeby repeal- 


eae M ed to the extent mentioned in the fourth 
epeal of certain 
dülctenta. column thereof. 


Short title. 


3. The repeal by this Act of any enactment shall not affect any 

Act or Regulation in which such enactment 

BAYER. has been applied, incorporated or referred 
to; Eo 

and this Act shall not affect the validity, invalidity, effect 

or consequences of anything already done or suffered, or any right, 

title, obligation or liability already acquired, accrued or incurred, 

or any remedy or proceeding in respect thereof, or any release or 

discharge of or from any debt, penalty, obligation, liability, claim or 

demand, or any indemnity s granted, or the proof of ren past 

act or thing ; 


nor shall this Act aftect any principle or rule of law, or estab- 
lished jurisdiction, form or course of pleading, practice or procedure, 
or existing usage, custom, privilege, restriction, exemption, office, 
or appointment, notwithstanding that the same respectively may 
have been en any manner affirmed, recognized or derived byi in or 
from any enactment hereby» repealed; ` E 


nor shall the repeal by this Act of any enactment. revive or 
restore any jurisdiction, office, custom, liability, right, title, Privilege, 
erestriction, exemption, usage, practice, procedure or other matter 
or thing not now existing or in force. 





a Published in the U. as Gaito, dajed September, 17, 1987. 2 
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Impertant Announcement 
. We bhave taken « over the SOLE SELLING AGENCY for 
all the books (Sanjiva Row's Law, Publications) 
published by the Lawyer’s Companion Office and 
The Law Printing House, Madras 


A list of these books, with prices, is given 
herewith. AI Orders should be sent to our 
head office in Calcutta or to our Branches. 








THE BOOKS CAN BE BUPPLIED ON OUR USUAL 


° INSTALMENT TERMS ir nEQUIRED. 


GENERAL LIST OF SANJIVA ROW S, LAW PUBLICATIONS. 


The All-India Digest. (H. Row). 1911-1924, Crimingl. Price Rs. 12-8.» 

The All-India Digest. 1811-1911, Civil. xro Vols. Price Rs. 8o. 

In continuation to above. The Current Index of Indian Cases: (Civil 
and Criminal) Paper Cover, Price Rs. 7, each year. 

The Digest of Privy Council Decisions. 1836-1925. aad Eds 3 Vols. 
Price Rs. 25. 
Supplement to above alone 1913-1925. (H. Row). Price Rs. xo. 

The All-India Civil Court Manual. Imperial Acts. 2 Vols. 1919-1924. 

: Price Ra. 22-8. i 


LAWYER’S REFERENCE SERIES. “CIVIL”. 

Being a Historical Survey of the Indian Case-Law. 

(The Lawyers’ Reference Series 1s nothing more than a digest or summary of al! the 
cases reported in the Indian Law Reports as also ofthe private Law Journals in India 
in the chronological order of the dates of the Judgments.. The first portion of the series 
is devoted to the I. L. R. and the second and subsequent portions to the private Law 
Journals.) 

Calcutta Series. In 8 Vols.. Price Rs. 89. 
Allahabad Series. In 4 Vols. Price Rs. 4o. 
Bombay Series. In 5 Vols. Price Rs. 5o. 
Madras Series. In 4 Vols, Price Rs. 40. 

Current Index of Indian Cases, Criminal and Civil, issued in Quarterly and 
Annual parts. Annual Subscription (inclusive. of Postage). Price Rs. 7. 

High Court Reports of Madras (1862-1875). Complete in 2 Vols. 
Price Rs. r4. 

High Court Penorté of Bengal (1862-1875). a Vols. (Rest id preparation). 
Price 7 Rs. per val. 

Indian Decisions, Old Series. 17 Vols. now ready (Rest in preparation), 
Being verbatim reprints of the Supreme Court and Sudder Dewanny 
Adawalat Reports of Bengal, Bombay and Madras and N.-W. P. 
Price Rs. 10 per vol, —Rs. 170. 

The Law of Approvers., 1922. Price Rs. 5. 

The Law of Arbitration. r4th Ed. With a Suppleifient up to July,” 1922. 





Price Rs. 5. - 
M Área ho À—À—H— nÓ Hn €t € t 
BUTTERWORTH & Co., (India) Étd.,, 6, Hastings St., Post Bok 251, Calentta. 
e MADRAS BRANCH: e ` BOMBAY BRANCH: °° 


317, Linga Chett} Street. * York Buildings, Hornby Road. 








The’ Code of Civil Procedure. and Ed. s Vols, 1917-1983. Price Rs. 16. 


The Indian Companies Act. and Ed. gag. Price Rs. rg. e 

'The Indian Contract of 1872. and Ed. gis. With a Supplement up tp 
July, 1923. Price Rs. 9. i M 

Indian Income-Tax Decisions. 1915-1925. By P. Hari Rao. Price Rs. 13-8, 

The Law of Costs. 1918. Price Rs. 12. ' 

The Cburt Fees Act and Suits Valuation Act. 4th Ed.- 1943. 
Price Rs. 5. 

Easement Act, x915. With a Supplement up to July, 1922. Price Rs. .5 

Guardians and Wards ‘Act. 3rd Ed. 1922. Price Rs. 4. 

The Land Acquisition Act. 1915. With a Supplement up to July, 1923., 
Price Rs. 5. 9 o 

Legal Maxims. Price Rs. rz. 

The Indian Limitation Act. 4th Ed. 1924. Price Rs. rs. 

The Statnte Law Relatthg to marriage and Divorce. i912. With a 
* Supplement up fo July, 1922. Prize Rs. 14. : : 
Punjab Acts. (Civil, Criminal and Revenue), 1798-1924. 1925. Price Rs. ro. 

The Negotiable Instruments Act. zrd"Ed. 1924. Price Rs. 6. 
The Presidency-Towns Insolvency Act. 1915. With a Supplement up 
to July, 1922. Price Rs. 6. - . 
The Law of Receivers. rors. Price Rs. 8. 
Indian Registration Act. and Ed. 1923. Price Rs. 7. 
The Law of Specific ReliefAct. 1915. With a Supplement up to fauly; 1922. 


Price Rs. 5. 
The Indian Stamp Act. 2nd Ed. rgas. Price Rs. 7/8. 
The Indian Succession Act of 1925. Price Rs. 2. ° 


The Trusts Act, 1882. Trustees’ Act, 1866. Trustees and Mortgagee’s 
Powers Act, 1866. 2nd Ed. 1924. Price Rs. 7. 


The Law of Undue Influence. 19:7. Price Rs. s. 


t GOVERNMENT OF INDIA AOTS 
` BARE TEXTS EDITION. 7 


P. 


Civit Procedure Code (Act V of 1908) corrected up to end of March, 1935 .. 
Contract Act (IX of 1872), corrected up to date s 
Basemonts Act (V of 1882), corrected dowr to end of goth April, 1935 
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PACKING & Postage FREE. 
INDIAN LAW REPORTS 
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THE TRANSFER OF PROPERTY ACT. 
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CRITICAL & Anon 
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Vol. I— Transfer by Act of Parties of Property and Sales of movable Property. 
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‘Second Edition 1926 - framed by the Allahabad High 
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. "^ . Rahmatullah's a Se gee ET SKIES 
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© Re o Bengal Regulations Applicable 
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. JUDGMENTS & HOW TO . : 1920 fano 
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e : GOVERNMENT OF INDIA ACT ° 
INDIAN SECURITIES (AMENDMENT) ACT 
í .No. XXI or 1927 * 


[ Received the assent of the Governor-General on the 21st 
September, 1927.] 
An Act Jo amend the Indian Securities Act, 1920, for certain 
* Pus pases. 
WHEREAS it is expedient to amend the Indian Securities Act, 
1920, for certain purposes hereinafter appearing; It is hereby 
enacted as follows :— .* 


1. This Act may be called the Indian 
, Securities (Amendment) Act, 1927. 


2. (r) In sub-section (7) of séction 10 of the Indian Securities 
P ei Act, 1920 (hereinafter referred to as the 
10, Act X of 1940. said Act), after the word “lost” in both 
places where itoccurs the word “stolen ” 
shall be inserted, and after the word “loss” in both places where 
it occurs the word “theft” shall be inserted ; and in sub-section (2) 
of the same section after the word “loss” the word “theft” shall 
be inserted. . l 


(2) To the same section after sub-section (3) the following 
sub-section shall be added, namely :— 


“ (4) If at any time before the Government becomes discharged 
under the provisions of this Act from liability in respect of any 
security the whole of which is alleged to have been lost, stolen or 
destroyed, such security is found, any order passed in respect there- 
of under this section shall be cancelled." 


3. After section I8 of the said Act the 


Insertion of new sec- i 1 1 "em 
ce rw E following section shall be inserted, namely : 
1910. * T 

e . 


i Short title. 


" 18A. Save as otherwise expressly provided in the terms of a 
Government security, no persone 8 be 
entitled to claim interest on any such security 
in respect of any period which has elapsed 
after the earliest date on whjch demand could have *been madè for 
the payment of the amount due on such seourity.” 


Discharge in respect 
e of Interest. 





, * Pablished in the Government Gazette, "dated Allahabad, October 1591927. 
e e 
. . 
. . . 


. . 
: GOVERNMENT OF INDIA ACT 


CRIMINAL LAW (AMENDMENT) ACT 
e No. XXV OF 1937 


[Received the assent of the Governor-General on the 22nd 
September, 1927. ] 


t. An Act further to amend the Indian Penal Code and the Code of 
Criminal Procedure, 1898, for a certain purpose. 


WHEREAS it is expedient further to amend the Indian Penal 
Code and the Code of Criminal Procedure, £898, for the purpose 
hereinafter appearing; It is hereby enacted as follows :— 


t. This Act may be called the Criminal 
Law Amendment Act, 1927. 


. 2. After section 295 of the Indian Penal 


Insertion of new sec- E : á : 
ton 295A in Act XLV Code, the following section shall be inserted, 


of 1860. namely — 


Short title. 


1 


“295A. Whoever, with deliberate and malicious intention of 
i outraging the religiouf feelings of any class 
Deliberate and mall of His Majesty's subjects, by words either 
cious acta intended to . LÍ 
outrage, , religious foel- spoken or written, or by visible representa- 
ings of “any class, by tions, insults or attempts to insult the religion 
eni belles. OF the religious beliefs of that class, shall be 
punished with imprisonment of either des- 
cription fora term which may extend to two yam, or with fine, or 
= both”. ' 


= 3. In the Code of Criminal Procedure, 
_ Ammagament ora 1898, the following amendments shall be 
made, namely :— . 


(4) in subsection (I) of section 99A, after the words “ His 
Majesty's subjects " the words “or which is deliberately 
and malicicisly intended to outrage the religiofjs feelings 
of any such class by insulting the religion or the religious 
beliefs of that class”? shall be inserted, and after the figures 


and letter “153A” the words, figures and letter "or sec- 
tion 295A" shall be inserted ; 


(if) in section 196,*after the word, TEM and letter "sec," 


tion 294A the words, figures “and letter “or ection 295A” 
shall be inserted; e 


e Published in the Government Gazqtte, dated Allahabad, October 1, 1937 





e . 
2 CRIMINAL LAW (AMENDMENY) ACT z 
(iii) jn the Second Schedule, after E entry.relating te 


section 295 of the Indian P Code, the folloying 
entry shall be inserted, namely :— ` . 


gu ee am o. 
© | Malidlonslyin-| È .| 8 ae ii =e 
sulting the re- E | $ A ess”. $9. 
< ligion oi the m a B Huano ER 
Q | religious be- 8B " a 9 SLEE Sad 
ues of ny) 23 | E | l| gigi | e$ 
classé. A o OQ Beas o 55 
à e EB z z d Ra © o „O o 
and e o 2i - 
. (fv) in the same Schedule, for the entries in the third, fourth, 
! fifth, sixth and eighth columns relating to section 296 


of the Indän Penal Code, the following entries shall be 
substituted, respectively, namely :— i 


B 
. e o 
e - ; of | Presidency M M s 
T a e incy Magistrate or Magis 
"May og without E Z 3 trate of the first or second 
arrant, B 3 z 8 class”, 
o 
na m z^ 
x 
* 
. 
P e 
° . * 
* : id 
- . . 
. 
E 
e. . 
. e . 
. e. 
. 
-> 9 
e . 
*. i a *. 
F 7 P + . bd 
A . * 


ee 
g GOVERNMENT OF INDIA ACT M 
CANTONMENTS (AMENDMENT): ACT 
. No. XXVI oF 1927* 


[ Received the assent of the Governor-General on the 22nd 
September, 1927] 


An Act further to amend the Cantonments Act, 1924, for certain 
. purposes 
WHEREAS it is expedient ,fusther to amend the Cantonments 
Act, 1924, for the purposes hereinafter appearing; It is hereby 
enacted as follows :— 

"T I. This Act may he called the Canton- 

SE ments (Amendment) Act, 1927. 
2. In sub-section (7) of Section 4 of the 
Cantonmepts Act, 1924 (hereinafter referred 
to as the said Act), the word “immediate ” 


Amendment of section 
4, Act II of 1924. 


shall be omitted. 

3. To sub-section (7) of section 20 of 
the said Act, the following proviso shall be 
added, namely :— 


" Provided that when a military officen holding the office of 
= President ceases to be the Officer Commanding the 
Station: merely by réason of a temporary absence from 
* the station on duty or on station leave, or during the 
transfer of his headquarters to a hill station, he shall 
not vacate the office of President”. 
^. 4. For sub-section (7) of section 34 of 
thé said Act, the towing shall be subatitut- 
ed, namely :— 
" (r) The Local Government may remove from a Board any 
member thereof who— 
(a) becomes subject to any of the disqualification specified 
e in sub-section (2) of section 27, or in sub-section (2) of 
section 28 or 
(6) has absented himself for more than three d'usscative 
months from the meetings of the Board is table to 
explain such absence to the,satisfaction of the Board ; or 
(c) has knowingly contravened the provisions, of section 32; or 


(d) being a legal praetitioner, acts or appears én behalf of any e 
other person against the the Bdard in any legal proceeding. 


a 
* Published in the Government Gixette dated Allahabad, Octobe? 8,- 1937-7 


. cud s é t e 
e. e * ex . 
ra è Paata 
e 


Amendment of section 
20, Act II of 1924. 


Amendment of section 
ie Act II of 1924. 





* . 
2 CANTONMENTS (AMENDMENT) ACT 


or against the Secretary of State in Counêil į in any such 
proceeding relating to any matter in which the Board js 
or has been concerned, oracts êr appears on behalf of 
any person in any criminal proceeding ipstituted by or 
on behalf of the Board against such person". 


5. For section 35 of the'said Act, 


. £t. 
Substitution bf’ new 
section for section 35, the following section one be substituted, 


Act II of 1934. namely :— 


B ; "45. (r) A member removed under 
mom 9" Te clause (8) of sub-section (7) of section 34, 
shall, if otherwise qualified, be eligible for 

re-election or re-nomination. ' 
(2) A member removed under clause (c) or clause (d) of 
sub-section (7) of section 34 shall not be eligible for re- 


. election or nomination for the period during wHich, but 
i for ‘such removal, he would have continued in office. 
f . 7 (3) A member removed under sub-section (2) of section 34 
A z shall not be eligible for reelection or nomination until 
AS GAG „the expiry of three years from the date of his removal”. 


Y DYu35 
Mq are a <6. To section 60 of the said Act, the 
-2 ifm f secti 

. 60, den 1934; x ‘following Di hall be added, namely :— 


A Provided that, whére, the previous sanction of the Governor 


ae, f us - General in Councilis required. tg . the imposition of any 

Dt aa wore ~ tax ina. muti&ipality, such sanction shall also be re- 
r a , quired- "to-its imposition, in a cantonnieht", 

p ee ext. 7. In sub-sectión ay. of section 65, after 

` AES the word “ tag" where’ it appears for the 


second time, thé word “ assessed ” shall be 
7- inserted. xU f 
T NES . 8. In section 66, after the word “ tax” 
Mo M durum the word “ assessed " shall be inserted. 

Š (9. In section 75 of the said Act, for the words “ the perds 
thereon" the words “any tax assefsed on 


UY NUS pe annual value therff " shall be substitut- 


Len ES > 1575 seetion 76 of the said Act, for the words “the tax pay- 
RC necem able thereon” the words “any tax assessed 
: 76, "ket [lof 1924. o on the annual value thereof and payable” 

oe x ° shall be substituted. 


"m 1 
: D *In section of the said Act,— 
jn. BE» T a, endment of section - . 77 ; t, 
UA EINE ue. . " e 

EE . we, FIN EE A 

oe @ a y . fe Qv g 1 

5 2 " ; 

1 . >œ e 


' a 
. . 


CANTONMENTS (AMENDMENT) ‘ACT 3 


. ° o 
(a) for th® words “the tax payable in respect of that year on 
i ' the whole bwlding” the words "any tax assessed on the 
annual value & the whole building and payable i in respect 
* ofthat year" shall be substituted ; and 


(6) in the proviso for the words “ Provided that no such 
rémission" the words “No remission or refund undere 
section 75, fection 76, or section 77” shall be substitut- 

x ed, and. 
the proviso, as so amended, shall be numbered as section 77 A. 


12. For sub-section (7) of gection 107 
iG acti cf tos, of the said Act, the following shall be 
` substitutéd, hamely :— 

*(3) A Cantonment Authority may, from time to time, with 
the previous sanction of the Local Government, invest 

. any portion of its Cantonment fund'in securities of the 
Government of India or in such other securities, in- 
cluding fixed deposits in banks, as the Local Government 


may approve in this Behalf, and may dispose of such . 


investments or vary them for others of a like nature". 


I3. In-clause (44) of sub-section -(2) of section 280 óf the said: - , 


Amendment of section 


taxes assessed on the annual value" shall be 
substituted. ' a r et z= t- LES 
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Act, for the words “of taxes may be made - ` 
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'" GOVERNMENT OF INDIA ACT 


INDIAN DIVORCE (SECOND AMENDMENT) ACT AR 
No. XXX OF 1927 * 


[Received the assent of the Governor-General ‘on the 23rd 
, ^ September, 1927] 


An Act further to amend theelndtan Divorce Act for a 
certain purpose 
WHEREAS it is expedient further to amend the Indian Divorce 
Act for the purpose hereinafter appearing; It is Neteby enacted as 
follows :— 
. This Act may be called the Indian 
Skort tieles c pirar (Sefond Amendment) Act, 1927. 


2. In the second paragraph of. section 2 of the Indian Divorce 


Act, after the word “ petitioner " where it 
Amendment of section 


a, Act IV of 1869. Ee selena -words ' E respondent ” 
8 inser 1 
Tas y 
s e 
. e 
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e * Published in the Governmettt Gazette, dated Allahabad, October 15, 1927 
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GOVERNMENT OF eps Act 


ASSAM LABOUR AND EMIGRATION ACT 


" ° 
° No. XXXI.or 1dz7* : 
[Received the assent of the Governor-General on the 23rd 
: September, 1927] " 


E Act further to amend the Assam Labou? and Emigration Act 
IQOI, for certain purposes 4 


WHEREAS itis expedient further to amend the Assam Labour 
and Emigration Act, 1901, for certain purposes hereinafter appear- 
ing; It is hereby enacted as follfw#:— 


1. This Act may be called the Assam Labour and Emigration 


Short title. _e (Amendment) Act; 1927. 


e " 
2. For sub-section (2) of section 116E of the Assam Labour 
Amendment of section and “Emigration Act, 1901 (hereinafter re- 


116E, Act VI of 1901. ferred to as the said Act), the following sub- 
section shall be substituted, namely :— - 


* (2) Such cess shall be payable on every person deputed by 


an employer to engage or assist persons to emigrate and on every 
person assisted to eyijgrate to a labour district: 


Provided that the rates at which the cess islevied shall not 
exceed the following rates, namely :— . 


Five rupees a year on each person so deputed ; and 
Five rupees on each person assisted to emigrate”. 


3. Where any sum has been paid as cess under section 116E 

of the said Act before the commencement of 

Validation 9Í this Act, notwithstanding that it was not so 
mencement of thia Act. payable, and such sum would have been 
payable if this Act had been in force at the 

time of the payment, such sum shall be deemed to Rave been 
e legally due as cess, and no claim shall lie if any Com for its refund.- 





mii aan tt 
* Published in the Government Gazette, dated Allahabad, Novenfber 5, i917 


© A GovekNMENT OF INDIA ACT , 
INDIAN POREST ACT 


, No. XVI oF 1927* 


[Received the desea of the Governor-General on’ the 21st 
September, 1927] 
An Act ta,consolidate the law relating to forest, the transit of forest- 
° produce and the duty levighlg on timber and other forest. 
WHEREAS it is expedient to consolidate the law relating to 


foresta, the transit of forest-produce and the duty leviable on timber 
and other forest-produce ; It is hereby enactedeas follows :— 


CHAPTER I see r$ 
` PRELIMINARY l 


f I. (7) This Act may bé called the 
Short title and extent. €— Forest Act, 1927. 

(2) It extends to Bombay, Bengal, Bihar and Orissa, the United 
Provinces, the Punjab, the Central Provinces and the North-West 
Frontier Province except. the District of Hazara). : 

(3) The Local Government of any other province may, by 
notification in the local official Gazette, extend this Act to the whole 
or any specified part of the province. 

2. In this Act, unless there is anything 
repugnant in the subject or context,— 

(7) "cattle" includes elephants, canèls, buffaloes, horses, mares 
geldings, ponies, colts, fillies, mules, asses, pigs, rams, ewes, sheep, 
lambs, goats and kids ; 

(2) “ Forestofficer " means any person whom the Governor- 
General in Council, or the local Government, or any officer empowered 
by the Governor-General in Council or the local Government in 
this behalf, may appoint to carry out all or any of the purposes of 
this Act or to do anything required by this Act or any rule made 
thereunder to be done by a Forest officer ; . 

(3) “ forest-offence ” means an offence punishable, under this 
Act or under any rule made thereunder ; i 


(4) "forest-produce " includes— ) 1 
(a) the following whether. found i in, or brougHt rom, a forest t 
~> .or not, that js to say :— . 
“timber, charcoal, caoutclyxfc, catechu, wood-oil, resin, natural 


* e Publifhed in the Government- Gazette, dated Altatiabad, October 1, 1937 


* . T 
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Interpretation clause. 





INDIAN FOREST ACT 


ye 


z e 2 . 
varnish, bark, lac, mahua, flowers, mata, seeds and 


ə  myrabolams, and e 
(b) the following when found in, of brought from, a,forest, 
that is to say :— 


(4) trees and leaves, flowers and fruits, and.all qther parts or 
produce not hereinbefore mentioned, of trees, 
(ii) plants not being trees (including gass, creepers, reeds and 
n moss), and all parts or produce of such plants, 
(###) wild animals and skins, tusks, horns, bones, silk cocoona, 
' honey and wax, and all other parts or produce of 
animals, and e c 
(fv) peat surface soil, rock, and minerals (including limestone, 
laterite, mineral oils, and all products of mines or 
quarries} ; 
(5) “river” includes any stream, canal, creek or other channels, 
natural or artificial ; 

(6) “timber” includes trees when they have fallen or have 
been felled, and all wood whether cut up or fashioned or hollowed 
out for any purpose or not ; and 
^ (7) “tree” includes palms, bamboos, stumps, brush-wood and 
canes. 


. CHAPTER II 
Or RESERVED FORESTS 


3. The local Government may constitute any foreetland or 
wasteland which is the property of Govern- 
ment, or over which the Government has 
proprietary rights, or to the whole or any 
part of the forest-produce of which the Government is entitled, a 
reserved forest in the manner hereinafter provided, 


4 (Ir) Whenever it has. been decided” to constitute any 
land a reserved forest, the Local Government 
shall issue a notification in the local official 

í Gazette— 

* (a) declaring that it ‘has been decided to constitute “such land 
. a reserved forest ; 


- 40) ‘specifying, as nearly as possible, the situation and limits 


Power to reserve for- 
ests. i 


Notification by Local 
Government. 


such land, and 
(c) appointing an officer (hereinafter called “ the Forest Settle * 
^e ryent-officer ’ ') to inquire into and determine the exist- 


ence, nature gnd extent of Any rights alleged to exist in 
fayour of any person in or ofer any land comprised 
* within such limits, of in or over any forest-produce, and. 
i . to deal with the same as provided in this Chapter. 
s e . 


. e s 
. 


* 
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Bis asditon. —For the purpose of clause (/) it shall be aufficient 
to escribe the^limits of {he forest by roads, rivers, ridges tr other. 
well-known or readily intelligible boundaries. . 


(2 The officer appointed under clause (c) of sub-section (7) 
shall ordinarily be a person not holding any forest-office except that 
of Forest Settlement-officer. 


(3) Nothing in this section shall prevent the local Government 
from appointing any number of officers not exceeding three, not 
more than one of whom shall be a person holding any forest-office 
except as aforesaid, to perform the duties of a Forest Settlement- 
officer under this Act. . © 


5. After the issue of a notification under section 4, Do right shall 

be acquired in or over the land comprised in 

jase °f such notification, except” by succession or 

under a grant or contract in writing made or 

entered into by or on behalf of Government or some person in 

whom such right was vested when the notification was issued ; and 

no fresh clearings for cultivation or for any other purpose shall be- 

made in such land except in accordance with such rules as may be 
made by the Local Government in this behalf. 


6. When a notificatión has been issued under section 4, the 
usd ae om Le Forest Settlement-officer shall publish in the 
roclamation Ores s E 
Settlomont-officer. local vernacular in every town and villdge in 

|! — the neighbourhood of the land comprised 
therein, a . proclamation— 


(a) “specifying, as. nearly as possible, the situation and limits 
of the proposed forest ; 


(8) explaining the consequences which, as hereinafter provided, 
will ensue on the reservation of such forest; and 


e (c) fixing a period of not less than three months from the 
date of such proclamation, and requiring every person 
claiming any right mentioned in section 4 or section 5 
within such period either to present to the Forest Settle- 
ment-officer a written notice specifying or to appear 

* before him and state, the nature of such right and the 


amount and particulars of the compensation «it any) » 


claimed in respect thereof. 


7. The Forest Settlement-officer shall take down ir? writing ali 
E MONS ` statements made ender section 6, and shall at 
Settloment-officer. some convenient place inquirg into all claims 
: : duly epreferred under that. section; and the 
existence of any righta,mentioned in sectton 4 or Section 5 and not * 
claimed -under section 6 so far qs *the same may be ascertainable - 
from the,records of Government and the evidence of any persong + . 


likely to-be aequainteq with the same. 


. . 
*. 
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m 8. For the purpose of Sack Inquiry, the 
spe Tenet BORE SE” Porat: Settlement-oficer may" exercise the 
: following powers, that is to gay:— ç o 
(a) ‘power to enter, by himself or any officer authorized by 
á him for the purpose, upon any land, anó to survey, 
~ demarcate and make a map of the same; and 


(4) the powers of a Civil Court in the trial of suits. 


g. Rights in respect of which no claim has been preferred under 
section 6, and of the existence of which no 
OER REO DEDE: knowledge has been acquired by inquiry 
-y "under*section 7, shall be extinguifhef, unless, before the notification 

^ funder section’ 20 is published, the person claiming them satisfies’ 

the Forest Settlement-officer that he. had sufficient cause for not 
preferring such claim within the period fixed under section 6. 

. * 10. (Z) Im the case of a claim relating to the practice of shifting 

m I í E cultivation, the Forest Settlement-officer shall 

reatment of claims record a statement setting forth the particulars 

shifting Mtr of ofthe clim and of any local rule or order 

under which the practice is allowed or re- 

gulated, and submit the statement to the Local Government, together 

with his opinion as to whether the practice should be permitted or 

prohibited wholly or in part. 
(2) On receipt of the statement and opinion, the Local Govern- 
ment may make an order permitting or prohibiting the practice 
. wholly or in part. 
(3) If such practice is permitted wholly or in part, the Forest 
Settlement officer may afrange for its exercise— 

Ya) by altering the limits of the land under settlement ao as 
to exclude land of sufficient extent, of a suitable kind 
and in a locality reasonably convenient for the purposes 
of the claimants, or 

(6) by causing certain portions of the land under settlement 
to be separately demarcated and giving permission to 

, the claimants to practise shifting cultivation therein under 

. such conditions as he may prescribe. ‘e ; 
. (à All arrangements made under sub-Éection (3) shall be sub- 

ject to the previous sanction of the Local Government. - 


(55 The practice of shifting cultivation shall in all cases be 
deemed a privilege subject «o control, restriction and abolition by 
the Ie Government. 

s < (z) h "the case ofa claim to@ right in or over any land; 
othtr than a right-of-way or right of pasture, 
Pow fo Rd re land or a right toeforest-produce or a water-courge, 
WR ES ch right is the Forest Settlement-officer shall pass an 
order admitting or rejecting the same in wRole ` 

e e e 





_ Important Announcement 


We have taken Sver the SOLE SELLING AGENCY for 
all the books (Sanjiva Row’s Law Publications) ` 
puplished by the Lawyer’s Companion Office and | 
The Law Printing House, Madras 


A list of these books, with prices, is given 
herewith. All Orders should be sent to our 
head office in Calcutta or to our Branches. 








THE BOOKS CAN BEeSURPLIED ON OUR USUAL 


INSTALMENT TERMS ir ngQuIRED. dd 


GENERAL LIST OF SANJIVA ROW S EAW PUBLICATIONS, 


The All-India Digest. (H. Row). 1911-1924, Criminal. Price Rs. 12-8. 

The All-India Digest. 1811-1911, Civil. 10 Vols. Price Rs. 8o. 

In continuation to above. The Current Index of Indian Cases: (Civil 
and Criminal) Paper Cover. Price ks. 7, each year. 

The Digest of Privy Council Decisions. 1836-1925. 31d Ed. 3 Vols. 
Price Rs. 25. 
Supplement to above alone 1913-1925. (H. Row). Price Rs. ro. 

The All-India Civil Court Manual. is Acts. 2 Vols. 1919-1924. 
Price Rs. 22-8. 


LAWYER'S REFERENCE SERIES. "CIVIL Te 

Being a Historical Survey of the Indian Case-Law. 

(The Lawyers’ Reference Series is nothing more than "a digest or summary of all the 
cases reported In the Indian Law Reports as alao of the private Law Journals in India 
in the chronological order of the dates of the Judgments. The first portion of the series 
is devoted te the L. L. R. and the second and subsequent portions to the private Law 
Journals.) - 

Calcutta Series. In 8 Vols. Price Rs. S9. 

. Allahabad Series. In 4 Vols. Price Rs. 40. 
Bombay Series. In 5 Vols. Price Rs. so. ' 
Madras Series. In 4 Vols. Price Rs. 40. 

Current Index of Indian Cases, Criminal and Civil, issued in Guutieny and 
Annual parts. Annual Subscription (inclusive of Postage). Price Rs. 7. 

High Cgurt Reports a Madras (1862-1875 ). Gainne in 2 Vols. 
Price Rs. 14. 

High Court Reports of Bengal (1862-1875). a Vols. (Rest 5 m preparation 
Price 7 Rs. ber vol. 

Indian Decisions, Old Series. 17 Vols. now ready (RAt in prepau. 
Being verbatim reprints of the Sepreme Court and Sudder Dewanny 
Adawalat Reports of Bengal, Bombay and Madras and N. W. P. 
Price Rs. ro per vol—Bs. 170o. € e ‘ e 

The Law of Approvers. 1922. Price Rss. . * 

The Law of Arbitrafion. rath Re With a Supplement up to July, 1922. 


. Price Rs. s. 


r$ ene a . 
BUTTERWORTH & Co., (India) Ltd., 6, Hastings St., Post Box 251, Calcntia. 
MADRAS BRANCH? *.'" BOMBAY BRANCH: 
317, Linga Chetty Street. i York Buildinga, Hornby Road. 


` 


P i * 
M t i M — —————— 
` The Code of Civil Procedure. and Ed. a Vols. 197-1923. Ryice Rs. 16. 
e 
The Indian Companies Act. and Ed. 1925. Price Rs. 15. ; à 
The Indian Contract of 1872. and Ed. 1915. With a Supplement up to 
July, 1922. Price Rs. 9. e 
Indian Income-Tax Decisions. 1915-1925. By P. Hari Rao. Price Rs. 12-8. 
The I*aw of Costs. 1918. Price Rs. 12. 
The Court Fees Act and Suita Valuation Aet! 4th Ed. ross. 


Price Rs. 5. 
Easement Act, 1915. With a Supplement up to July, 1922. Price Rs. .5 
-Guardians and Wards Act. 3rd Ed. 1922. -Price Rs. 4. M P 
The Land Acquisition Act. 1915. With 4 Supplement up to July, 1932. 
Price Rs. 5. = s 


-Legal Maxims. Price Ra. 12. 
The Indian Limitation Att. 4th Ed. 1924. Price Rs. 15. 


Te Statute LaweRelating to marriage and Divorce. 1912. With a 
Supplement up to July, 1922. Price Rs. 14. 


Punjab Acts. (Civil, Criminal and Reverfue), 1798-1924. 1925. Price Rs. 10. 
The Negotiable Instruments Act. 3rd Ed. 1924. Price Rs. 6. 


The Presidency-Towns Insolvency Act. i915. With a Supplement up 
to July, 1922. ` Price Rs. 6. : 


The Law of Receivers. 1915. Price Rs. 8. 
' Indian Registration Act. and Ed. 1923. Price Rs. 7. 


The Law of Specific ReliefAct. 1915. With a Supplement up to july, 1 n 
Price Rs. 5. 


The Indian Stamp Act.. and Ed. 1925. Price Rs. 7/8. t 
The Indian Succession Act of 1925. Price Rs. a. 


The Trusts Act, 1882. Trustees’ Act, 1866. Trustees and POUR s 
Powers Act, 1866. 2nd Ed. 1924. Price Rs. 7. 


The Law of Undue Influence. 1917. Price Rs. 5. 


GOVERNMENT OF INDIA AOTS 
BARE TEXTS EDITION. 


Rs. As, 
Civil Procedure Code (Act V of 1908) corrected up to ond of March, 1925 .. 1 8 
Contract Act (IX of 1872), corrected up to date - on 
Easoments Act (V of. 1882), corrected down to end of goth April, 1938 .9 o 6 
Evidence Act {I of 1872), corrected down to 3st March, 1938 ; 00 ¥2 
Government of India Act, 1915, corrected down to end of July, 1935 ` s. d 4 
Penal Code ( ict XLV of 1860), corrected down to goth April, 1935  * 3 0 

. o 8 


Specific Relief AC (I to 1877), corrected up to date 
Succession Act of 1925, with notes of case-law, statement of Oplects 
and Reasons, Report of the Jant Committees, etc. etc. 2 0 
o 


Transfer of Property Act (IV of 1882), corrected down to end of 31at March, 1924 o T 
Trusts Act (II of 1882), cqrrected down to end of 31st December, 1924 . o 
Workmen's Cdmpensatien Act (VIII of 23), togethem with the Statement of 
Pbjects and Reasons, Notes on Clauses, Joint Commi 2 eed Report and 
the Rules made under the Act by the ee of In 1 8 
Madras Estates and Act (I of 1908) — . 
> Bare Text as amended up to date (28th February, 1915) s .e O U4 
—————ÓÓ——Ó—ÓÓMÓM rÓ 
BUTTERWORTH & Co., (India), Lid., 6, Hastings S£., Post Box 251; Calcutta. 
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or in part. ° ^ 
*- (2) If such claim ia admitted in whole or in part, the? Forest 
e Settlefnent-officer shall either— 


(s) exclude such land from the limits of the proposed forest ; or 


(i$) cofhe to an agreement with the owner thereof for the 
surrender of his rights; or 


(iit) proceed to acquire such land in the 1 manner provided by 
the Land Acquisition Act, 1894. 


(3) Eor the purpose of so acquiring such land— 

(a) the Forest Settlemeptqfficer shall be deemed to be a 
Collector proceeding under the Land Arqua: Bes 
1894 ; 

(f) the claimant shall be deemed to be a person eee and 
appearing before him in pursuance of a notice given 
under section 9 of that Act ; 


(c) the provisions of the preceding sections of that Act shall 
be deemed to have been complied with; and > ` 


(2) the Collector, with the consent of the claimant, or the 
Court with the consent of both parties, may award com- 

x pensation in land, or partly in land and partly in money. 
12. In the case ofa claim to rights of 
x Order s claie, i pasture or to forest-preduce, the Forest’ Set- 
ier ee tlement-officer shall pass. an order admitting 
or rejecting the same in whole or in part. - 


13. The Forest Settlement-officer, when 
passing any order under section 12, shall 
record, so far as may be practicable,— 

(a) the name, father’s name, caste, residence and occupation 
of the person claiming the right; and 


(b) the designation, position and area of all fields or groups of 

` fields (if any), and the designation and. position of all 

buildings (if any) in respect of which the exercise of 

such rights is claimed. 

14."If the Forest Settlement-officer admits in whole or in part 

| : l any claim under section 12, he *shall also 

E uut where ho ad- record the extent to which the chim is so 

^ admitted, specifying the numbeg and 'llescrip- 

tion of the cattle which the claimant dis from time to time entitled 

to graze in the forest, the season during which such pasture is 

permitted, the quantity of jimber and other forest-Praduce which he , 

is from time to time authorized to take or receive, and such other " 

particulars as the case may requige. He shall also record whether 

* the timber or other forest-produce obtained by the exercist of us 
rights claimed may be disi or bartgred. . 


Record to ; Be made by 
" Forest Settlement-officer. 


. B ` 
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e. 
I5. (7) After making such record the Forest Settlement-officer 
shall, to the best of his ability, and havifig: 
Enero of right ad^ due regard to the mafntenance of the regerved 
; forest in respect of which the‘claim is made, 
pass such-orders as will ensure the continued exercise, of the rights 
æ admitted. 


(2) For this purpose the Forest Settlemerft-offiter may— 


(a) set out some other forest-tract of sufficient extent, and in 
& locality reasonably convenient, for the purposes of 
such: claimants, and record an order conferring upon them 
a right of pasture or to, forest-produce (ds the case may 
be) to the extent so admitted ; or 


(6) so alter the limits of the proposed forest as to exclude 
forest-land of sufficient extent, and in a locality reason- 
ably convenient, for the purposes of the claimants ; or 

ON record an order, continuing to such claimants a right of 
pasture or to forest-produce, as the case may be, to the 
extent 80 admitted, at such seasons, within such portions 
of the proposed forest, and under such rules, as may be 
made in this behalf by the Local Government. 


16. In case the Forest Settlement-officer finds it impossible, 
having due regard to the maintenance of the 
Commutation of rights. served forest, to make such settlement under 
section 15 as shall ensure the continued exercise of the said righta 
to the extent so admitted, he shall, subject to such rules as the 
Local Government may make in this behalf, commute suoh rights, 
by the payment to such persons of a sum of money in lieu thereof, 
or by the grant of land, or in such other manner as he thinks fit. 


17. Any person- who has made a claim under this Act, or any 
Forestofficer or other person generally or 
Appeal from order specially empowered by the Local Government 
boctlon 12, section 15 oi in this behalf, may, within three months from 
section 16, the date’ of the order passed on such claim 
by the Forest Settlement-officer under section 
II, section 12, section 15 or section 16, present an appeal from such 
order to such officer of the Revenue Department, of rank nst lower 
than that of a Collector, as the Local Goverrffnent: may, by notifica- 
tion in the local official Gazette, appoint to hear appeals from such 
orders :e . 
Provided that the Local,Government may establish a Court 
(hereinafter called the Forest Court) composed of three persons to 
e be appéinted by the Local Goyernment, and, when the Forest Court 
has been so established, all such appeals shall he presented to it. 


18. (7) Every appeal under settipn 17 shall be made by petition 
detras Fe in writing, and may be delivered, to the 
e * Appeal ander seceen T7. Forest Settlement-officer, who shall, forwafd: 


á INDIAN FOREST ACT 7 
. * 


e. 
it without delfty to the authority competent to hear the same. . 


* (2) If the appeal be toan officer appointed under section 17, 
it shall be heard in the’ manner prescribed for the time being for 
the hearing of-appeals in matters relating to land revenue. 


(3) If the appeal be to the Forest Court, the Court shall fix a 
day and a convenient place in the neighbourhood of the proposefl 
forest for hearing the appeal, and shall give notice thereof to the ` 
parties, and shall hear such appeal accordingly. 


(¢) The order passed on the appeal by such officer or Court, or 


by the majority of the members of such Court, as the case may be, 
‘shall, subject only to revision by the Local Government, be final. 


19. The Local Government, or any person who has made a claim 
under this Act, may appoint any person to 
appear, plead and act on its or his behalf be- 
fore: the Forest Settlement-officer, or the appellate officer or Court, 
in the course of any inquiry or appeal under this Act." 


20.. (7) When the following events have 
occurred, namely :— 


Pleaders. 


Notification declaring 
forest reserved. 


(a) the period, fixed under section 6 for preferring claims 
has elapsed, and all claims, if any, made under -that 
z section or section 9 have been disposed of by the Forest 
Settlement-officer ; . 
(6) if any such claims have been made, the period limited by 
section 17 for appealing from the orders passed on such 
e claims has elapsed, and all appeals (if any) presented 
within such period have been disposed of by the appel- 
' late officer or Court ; and 
(c) all lands (if any) to be included in the proposed forest, 
which the Forest Settlement-officer has, under section 
. tr, elected to acquire under the Land Acquisition Act, 
1894, have become vested in the Government under 
section 16 of that Act, 


the Local Government shall publish a notification in the local official 
Gazette, specifying. definitely, according to boundary marks erected 
or otherwise, the limits of the forest which is to be rederved,. 
and declaring the same to be reserved from a date fifgd by the* 
notification. ° 


(2) From the date so fixed such forest shall be d&emed to be a 
reserved forest. - 


21. The Forest-officer eshall, befare the . 


Por rude: of ery daté fixed by such notificatiqn, cause a transla. 
on orsu no cation 
in neighbourhood of * tion thereof into the local vernacular to be 


forest. published In every town and vilage in the 
` ° neighbourhood of the sone 
e . . 
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22 The Local Government may, within five years from the 
publication of any notification under sectipn 
Power to fevise arrange- 20, revise any grrangement made under sec- 
ment made under soc- |.’ z 
tion 15 or section 18. tion 15 or section 18, and may for thf pur- 
- pose rescind or modify any order made under 
aection I5 or section 18, and direct that anyone of thesproceedings 
specified in section 15 be taken in lieu of any ofher of such pro- 
ceedings, or that the rights admitted under gettin 12 be commyted 
under section 16. 
23. No right of any description shall be acquired in or overa 
` ‘reserved forest except by successione or under 
«No ngut animira. orn a grant or aonWact in writing made by or on 
as horo provided. P? behalf of the Government or some person in 
whom such right was vested when the notifica- 
tion under section 2@ was issued. 
24. (I) Bona EE anything contained in sectioh 25, no 
: right continued under clause (c) of sub- 
Rights not to beallenat section (2) of section r5 shall be alienated 
by way of grant, sale, lease, mortgage or 
otherwise, without the sanction of the Local Government: 


Provided that, when any such right is appended to any land or 
house, it may be sold or otherwise alienated with such land or house. 


(2) No timber or other forest-produce obtained in exercise of 
any such right shall be sold or bartered except to such extent as 
may have been admitted in the order recorded under section 14. 


25. The Forest-officer may, with the previous sanction of the 

Local Government or of any officer duly 

Power to stop waya anthorized by it in this behalf, stop any 

and watercourses inte public or private way or water-course in a 

reserved forest, provided that a substitute 

for the way or watercourse so stopped, which the Local Government 

deems to be reasonably convenient, already exists, or has been 
provided or constructed by the Forest-officer in lieu thereof. 


Acts prohibited In such 26. (7) Any person who— 
forests. 
. (a) makes any fresh clearing prohibited by section 5, dr 
: (0) Sets fire to a reserved forest or, in contravention of any 
rules made by the Local Government in tĦis behalf, kindles 
amy fire, or leaves any fire burning, in such manner as to 
endanger such a forest; or who, in a reserved forest— 
(p) kindleg keeps or carries any fire except at such seasons as 
thé Forest-officer may notify im this behalf ; 


(a) trespasses or pastures cattle, or permits anie to trespass ; 
` cutting or dragging any timber; ‘ 
oe . x (comtinwed) 


(é) causes any damage by” negligence in felling any treeor * 
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(f) feli, ada lops, taps or burns any tree « or strips off the 
"bark or leaves from, or otherwise damages, the same ; 


eg) quarries stone, burns lime or charcoal, or pellets, subjects 
to*any manufacturing process, or removes any forest- 
Produce ; 


(A) clears gr breaks up any land forcultivation or any other 
purpose ; 

(f) in contravention of any rules made in this behalf by the 
Local Government hunts, shoots, fishes, poisons water or 


. sets traps or snares; or 


. € 
(j) in any. area in which the Elephants’ Preservation Act, - 
1879, is not in force, kills or catches elephants in con- 
travention of any rules so made ; 


shall be punishable with imprisonment for a term whjch may extend 
to six months, or with fine which may extend to five hundred 
rupees, or with both, in additiog to such compensation for damage 
done to the forest as the convicting Court may direct to be paid. 


(2) Nothing in this section shall be deemed to prohibit— 


(a) any act done by permission in writing of the forest officer, 
or under any rule made by the Local Government ; or 


(6) the exercise of any right continued under clause (c) of 
sub-section (2) of section 15, or created by grant or 
contract in writing made by or on behalf of Government 
under section 23. 


(3) Whenever fire is caused wilfully or by gross negligence in 
a reserved forest, the Local Government may (notwithstanding that 
any penalty has been inflicted under this section) direct that in such 
forest or any portion thereof the exercise of all rights of pasture or 
to forest produce shall be suspended for such period as it thinks fit. 


27. (7) The Local Government may, subject to the control of 
a the Governor-General in Council, by notifica- 
no longa reerved. tion in the local official Gazette, direct that, 
m a date fixed by such notification, any. 
forest or any portion thereof reserved under this Act shall cease te 
be a reserved f6rest. 
(2) From the date so fixed, such forest or portfon sail Cease 
to be reserved ; but the rights (if any) *which have been extinguished 
therein shall not revive in consequence of such cessgtion. 3 


, rights ef individuals or communities. 
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CHAPTER II ° ° 


. Or VILLAGE-FORESTS - . * 


28. (r) The Local Government” may “assign to' any vilage- 
community the rights of Govérnment to or 
(dua of village” over any land which has been cgnstituted a 
reserved forest, and may cancel such assign- 

ment. All forests so assigned shall be called Villag@ forests. 


(2) The Local Government may make rules for regulating the 
management of village-forests prescribing the conditions under which 
the community to which any such assignment is made, may be. 
provided with timber or other forgst, produce or pasture, and their 
duties for the protection and improvement of auch foreat. 

(3) Al the provisions of this Act relating to reserved forests 
shall (so far as they,are not inconsistent with the rules so hones) 
apply to village-forests. 





CHAPTER IV 
Or PROTECTED FORESTS 


29. (7) The Local Government may, by notification in the local 
official Gazette, declare the provisions of this 
Chapter applicable to any forest land or 
waste-land which is fot included in a reserved forest, but which is 
the property of Government, or over which the Government hag 
proprietary rights, or to the whole or any part of the forest-produce 
of which the Government is entitled. 


(2) The forestland and wastelands comprised in any such 
notification shall be called a “ protected forest”. 


(3) No such notification shall be made unless the nature and 
extent of the rights of Government and of private persons in onm 
over the forestland or wasteland comprised therein have been in- 
quired into and recorded at a survey or settlement, or in such other 
manner as the Local Government thinks sufficient. Every such 
record shall be presumed to be correct until the contrary i8 proved ; 
,  Previded that, if, in the case of any forest.land or waste-ldnd, the 
Local Government thinks that such inquiry and record are neces- © 
sary, but fhat they will occupy such length of time às in the mean- 
time to*endagger the rights of Government, the Local Government 
may, pending such inquiry and record, declare such. land to bea 
protected forest, but so as not to abridge or affect any existing 


Protected forests. 


Powertsi Rie 30. The Local Government may, by 
don tossing froot ete notification $n fhe local official Gazette,— 
. *. 
x ; 
e . 
e e s 
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(a) decfare any trees or class of trees in a protected forest to 
. be reserved from a date fixed by the notification « 


a) declare that dny pértion of such forest-specified in the 
nofification shall be closed for such term, not exceeding 
thirty years, as the Local Government thinks fit, and 
‘that the rights of private. persons, if any over auch 
portién, shall be suspended during such term, provided 
that the remainder of such forest be sufficient, and in 
a locality reasonably convenient, for the due exercise of 
the rights suspended in the portion so closed ; or 


(e) "prohibit from a date, figed as aforesaid the quarrying of 
stone, or the burning of lime or charcoal, or the collection 
or subjection to any manufacturing process, or removal 
of, any forest produce, in any such forest, and the break- 
ing up or clearing for cultivation, "for building, for herd- 
ing cattle or for any other purpose, of any land in any 
such forest. 


31. The Collector shall causé a translation into the local verna- 

: cular of every notification issued under sec- 
Poblication of transla- tion 30 to be affixed in a conspicuous place in 
tion of such notification J 


In neighbourhood. every: town and village in the neighbourhood 
3 of the forest comprised in the notification. 


32. The Local Government may make 


Power to make rules 3 
for protected forests. rules to regulate thè following matters, 
namely :— 


(a9 The cutting, sawing, convertion and removal of trees and 
timber, and the collection, manufacture and removal of 
forest produce, from protected forests ; 


(6) the granting of licences to the inhabitants of towns and 
villages in the vicinity of protected forests to take trees, 
" timber or other forest produce for their own use, and the 
production and return of such licences by such persons ; 
(c) the granting of licences to persons felling or removing 
trees or timber or other forest-produce from such forests 
for the purposes of trade, and the production and return 
of such licegces by such persons ; 


(4) the Nc aig if any, to be made by the persons "mentioned" 

uses (4) and (c) for permission to cut sug trees, 

or to collect and remove. euch timber or *other forest- 
produce; " 


(4) the other payments, if any, to be made by them in sespect 
of such trees, tfmber and produce, and,the places where, 
such paynfent shall be made ; 


the examination of forest-produce passing out bf such, 
» forests ; 
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(g) the clearing and breaking up of land for culnvation or 
e other purposes in such forests ; . 


(A) the pretection from fire of' timbér lying in such fqrests 
and of trees reserved under section 30; 


(f) the cutting of grass and pasturing of cattle in auch forests ; 

(f) hunting, ahooting, fishing, poisoning water and setting traps 
or snares.in such forests, and the ‘killirfg or catching of 
elephants in such forests in areas in which the Elephants’ 
Preservation Act, 1879, is pot in force ; 


(4) the protection and management of any portion of a forest. 
closed under section 304 agd 


(Z) the exercise of rights referred to in section 29. 


33. (7) Any person who commits any 


Penalties f ts | : 
traventlon of nova. * of the following offences, namely :— 


contravention of notifi- 
* cation under sectjon 30 
or of rules under section 


32. 


(a) fells, girdles, lops, taps or burns any tree reserved under 
section 30, or strips off the bark or leaves from, or 
otherwise damages, any such tree ; 

(4) contrary to any prohibition under section 30, quarries any 
stone, or burns any lime or charcoal, or collects, subjects 
to any mamufacturing process, or removes any forest 
produce ; È 

(c) contrary to any prohibition under section 30, breaķs up or 
clears for cultivation or any other purpose any land in 
any protected forest ; 

(d) sets fire to such forest, or kindles a fire without taking all 
reasonable precautions to prevent its spreading to any 
tree reserved under section 30, whether standing, fallen, 
or felled, or to any closed portion of such forest ; 

(e) leaves burning any fire kindled by him in the vicinity of 
any such tree or closed portion ; 

(f) fells any tree or drags any timber so as to damage any 


. tree reserved as aforesaid ; " 


'(g) ^ permits cattle to damage any such tree; « 

(&* infriages any rule made under section 32; 
shall be punishable with imprifonment for a term which may extend 
to six rgonths, or with fine which may ond to five hundred rupees, 
*qr with both. 

(2) Whenever fire is caused evilfully or by gross negligence in 
a protecttd forest, the Local Governrtent may, notwithstanding that 

a d any penalty has been inflicted under this section, direct that "in such 
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forest or any fortion thereof the exercise of any right of pasture or 
toorest produce shall be suspended for such period as it thinks fit. 
34 Nothing i in this chapter shall be deemed to prohibit any act 
done with the permission in writing of the 
Nothing in thie Ch&P- forest-officer, or in accordance with rules made 
ter to prohibitacts done 
in certain cases. under section 32, or, except as regards any 
e «portion of a forest closed under section 30, or 
as regards any rights the exercise of- which has been suspended 
under section 33, in the exercise of any right récorded under 
section 29 


.* @ 

CHAPTER V 

OF THE CONTROL OVER FORESTS AND LAWDS NOT BEING 
THE PROPERTY OF GOVERNMENT 
35. (r) The Local Government may, ° 

Mu eee eae by notification in the local official Gazette, 

regulate ot prohibit in any forest or waste- 
land— ¢ 

(a) the breaking up or clearing of land for cultivation : 

(6) the pasturing of cattle; or 

(c) the firing or clearing of the vegetation, when such regula- 
tion or prohibition appears necessary for any of the 
following purposes :— 

(f).for protection against storms, winds, rolling stones, floods 
and avalanches ; 

(i) for the preservation of the soil on the ridges and slopes 
and in the valleys of hilly tracts, the prevention of land- 
slips or of the formation of ravines and torrents, or the 
protection of land against erosion, or the deposit thereon 

-, of sand, stones or gravel; 
(tii) for the maintenance of a water-supply in springs, rivers 


and tanks ; 
(fv) for the protection of roads, bridges, railways and other 
* Jines of communication ; å 
(v) for the preservation of the public health. $ : 


(2) The Local Government may, for any such purpose, « struct 
at its own expense, in or upon any forest or waste-land, such work 
as it thinks fit. ° 


(3) No notification shall be made under sulysection Q nor 
shall any work be begun dhder sub-section (2), until "after the issue, * 
of a notice to the owfter of. such. forest’ or land calling on him to” 
show cause, within a reasonable! period to be specified dù such 
nafice, Why such notification should not be made or work constructed,* 

. e. 


. 
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as the case may be, and until his objections, if any, and* any evidence 
he may ,produce in support of the same, have been heard by an 
officer duly appointed i in that bebalf aad have been ee by the 
Local Government 


36. (7) In case of neglect of or wilful disobedience to, any 
regulation or prohibition under section 35, or 
if the purposes of any Work to be constructed 
under that section so require, the local Govern- 
ment may, after notice in writing to the owner of such forest or 
land and after considering his objections, if any, place the same 
under the control of a Forest-officer, and may declare that ‘all or any 
of the provisions of this Act relathhg" to reserved forests shall apply 
to auch forest or land. 


Power to assume ma- 
nagement of forests. 


(2) The net profits, if any, arising from the Rena edet of 
such forest or land shall be paid to the said owner. 


37. Q) In any case under this Chapter in which the Local 
Governmenteconsiders that, in lieu of placing 
the forest or land under the control ofa 
Forest-officer, the same should be acquired for 
public purpose, the local Government may proceed to acquire it in 
the manner provided by the Land Acquisition Act, 1894 


Expropriation of for- 
ests in certain cases. 


(2) The owner of any forest or land comprised in any notifica- 
tion under section 35*may, at any time not less than three or more 
than twelve years from the date thereof, require that such forest or 
land shall be acquired for public purposes, and the Local Govern- 
ment shall acquire such. forest or land accordingly. - 


38. (7) The owner of any land or, if there be more than one 
owner thereof, the owners of shares therein 
amounting in the aggregate to at least two- 
thirds thereof, may, with a view to the formas 
tion or conservation Of forests thereon, represent in writing to the 
Collector their desire— 


(a) that such land be managed on their behalf by the Forest- 
officer as a reserved or a protected forest on such terms 
* (as may be mutually agreed upon ; gr 


. (b) that all or any of the provisions of this Act be applied to 
e such land. 


(2) In either case, the Bocal Government may, by notification 

in the local official Gazette, apply- to such land such provisions of 

e this Aft as it thinks suitable to the cireumstances thereof and as 
tnay be desired by the applitants. . 


Protection of forest at 
request of owners. 
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EU CHAPTER VI S 
Or THE DUTY ON TIMBER AND OTHER FOREST-PROPUCE 


° 39° (7) The Local Government may levy a duty in such 

manner, at such places and at such rates as 

on "ber and other it may declare by notification in the locale 

forest-produce. Official Gazette on all timber or other forest- 

` "produce— 
(a) which is produced in British India, and in respect of 
which the Government has any right ; 
* (b) which is brought from any place outside British India: 

Provided that a notification’ difecting the levy of a duty, in the 

case of timber and other forest-produce brought from any place 

outside British India which is not under the control of -the Local 

Government, shall not be issued without the previous sanction of 
the Governor-General in Council. " 


(2) In every case in which such duty is directed to be levied 
ad valorem, the Local Governmerft may fix by like notification the 
value on which such duty shall be assessed. 


(3) All duties on timber or other forest-produce which, at the 
time when this Act comes into force in any territory, are levied 
therein under the auhority of the Local Government, shall be deemed 
to be and to have been duly levied under the provisions of this Act. 


40. Nothing in this Chapter shall be deemed to limit the amount, 
— À if any, chargeable as purchasemoney or 

t not to apply royalty on any timber or other forest produce, 
Mu Mm money PF although the same is levied on such timber or 
produce while in transit, in the same manner 


as duty is levied. 





"n CHAPTER VII 
Or rHE CONTROL OF TIMBER AND OTHER FOREST- -PRODUCE 
IN TRANSIT 


9 The control of all rivera and their banks as regards the 
floating of timber, as well as the control of c 


Power to make rules i 
to regulate transit, of peek and other forest produce in, transit ° 
forest-produce. .by land or water, is vested in the „Local 


Government, and it may make rules to regulate 
e the transit of all timber and other forest-produce. 


(2) In particular and without prejudice to the generality qf the’ 
foregoing powers such rules emay— 


(a) prescribe the toutes by which alone timber or other forest- 


" produce may be impoftéd, exported or moved intd, from , 
E * or within British India; 
. e. ° 
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(6) prohibit the import or export or ub of &uch fie or 
other produce without a pass from an officer duly autho- 
riséd to issue the same, og othegwise than in accordance 
with the conditions of such pass ; : 

(c) provide for the issue, production and return of such pasaes 
* and for the payment of fees therefor ; * 


(d) provide for the stoppage, reportfhg, "examination and 
marking of timber or other forest produce in transit, in 
respect of which there is reason to believe that any money 
is payable to Government on account of the price thereof, 
or on account of any, duty, fee, royalty or charge du& 
thereon or to which "itis desirable for the purposes of 
this Act to affix a mark; 


(e) provide fer the establishment and regulation of dépót 
. to,which such timber or other produce shall be-taken by 
those in charge of it for examination, or for the payment 
of such money, or in order that such marks may be 
affixed to it; and the conditions under which such timber 
or other produce shall be brought to, stored at and 
removed from such depóts ; 


(f) prohibit the closing up or obstructing of the channel or 
banks of any river used for the transit of timber or other 
forest-produce, and the throwing of grass, brushwood, 
branches or leaves into any auch river or any act which 
may cause such river to be closed or obstructed ; 


(g) provide for the prevention or removal of any abaini 
of the channel or banks of any such river, and for re- 
covering the cost of such prevention or remoyal from 
the person whose acts or negligence necessitated the 
same; 


(A) prohibit absolutely or subject to conditions, within specified 
local limits, the establishment of saw-pits, the converting, 
cutting, burning, concealing or marking of timber, the 
altering or effacing of any marks or the game, or the 
possession or carrying of marking hammers pr other 

A implements used for marking tingber ; 


OJ regulate the use of property marks fos timber, and the 
wegistration of such marks; prescribe the time for which 
such registration, shall hold good; limit the number of 

. such marks that may bé registered by any one person, 

* anal provide for the levy of fees for such registration. 


(3) The Local Government may: directs that any rule made 
under €his section shall not apply*to any specified class of timber or 
* other forest-produce or to any specified local area. . 


. 
. 
. 

" - " 5 e . 
2 . 
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42. (I)e The Local Government may by such rules prescribe 

as penalties for the contravention , thereof 

panel for breach intprisorrment for a term which may extend 

tion 41. to six months, or fine which may extend to 
"five hundred rupees, or both. 

(2) “Such rules may provide that penalties which are double of 

those mentioned i$ sub-section (1) may be inflicted in cases wheie 

the offence is committed after sunset and before sunrise, or after 


preparation for resistance to lawful authority, or where the offender 


bas been previously convicted of a like offence. 


* 43. The Government shall „2$ be responsible for any loss or 

damage which may occur in respect of any 

Government end timber or other forest-produce while at a 

ae ra not liable depot established under a rule made under 

produce at dépôt. section 41, or while defined elsewhere, for 

the purposes of this Act; amd no Forest- 

officer shall be responsible for any such loss or damage, unless he 
causes such loss of damage negligently, maliciously or fraudulently. 


44. In case of any accident or emergency involving any danger 

to any property at any such dépôt, every 

Q2 persons bouadto person employed at such dépôt, whether by 
at dépôt. the Government or by any private person, 
shall render assistance to any Forest-officer 

or Police-officer demanding hig aid in averting such danger or 


securing such property from damage or loss. 





CHAPTER VIII- 
Or THE COLLECTION OF DRIFT AND STRANDED TIMBER 


45. (7) All timber found adrift, beached 
Certain kinds of tim- 
bar to be deemed pro- 
perty of Government 
until title thereto stranded or sunk: 
proved, and may be ; 
collected accordingly. 


all weod or timber bearing marks which have not been registered 


in accordance wita the rules made under section 41, oron? 


which the, marks have been obliterated, altered or, defaced 
by fire or Otherwise; and 

in such areas as the Local Government directs, afl meee 
wood and timber ;- 

shall be deemed to de ¿be property of Government, unless and 
until any person establishes his right and title thereto, ase 
provided in this ‘Chapter. 

(2) Such timber may be collected by any Forest-officer or other . 

person entitled to collect the same by virtue of any rule made under 
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section 51,and may be brought to any dépót which «he Forest- 
officer may notjfy as a dépôt for the reception of drift-timber. e» 
(3) The Local Government may by notification in the? local 
official Gazette, exempt any class of timber from the provisions of 
this section. 


- 46. Public notice sball from time to time be given by the Forest- 

Notice to clalmants of officer of timber collected under section 45. 

_drift-timber. Such notice shall contain a description of the 

timber, and shall require any pexson claim- 

ing the same to present to such officer, within a period not less than 

two months from the date of such notice, a written statement of 
: such claim. 


47. (1) When dny such statement is presented as aforesaid, 
poten AT E the Forest-officer may, after making such 
prefetred to such timber. inquiry as he thinks fit, either reject the 
claim after wecording his reasons for so doing, 

or deliver the timber to the claimant. 


(2) If such timber is claimed by more than one person, the 
Forest-officer may either deliver the same to any of such persons 
whom he deems entitled thereto or may refer the claimants to the 
Civil Courts, and retain the timber pending the receipt of an order 
from ay such Court for'its disposal. 


(3) Any person whose claim has been rejected under thjs section 
may, within three months from the date of such rejection, institute a 
suit to recover possession of the timber claimed by him; but no 
person shall recover any compensation or costs against the Govern- 
ment or against any Forestofficer, on account of such rejection, or 
the detention or removal of any timber, or the delivery thereof to 
any other person under this section. 


(4) No such timber shall be subject to process of any Civil, 
Criminal or Revenue Court until it has been delivered, or a suit 
has been brought, as provided in this section. E 
° 48. If no such statement is presented®as aforesaid, or if the 

en ae claimant omits to prefer hss claim in the 
,Disposelof qaclaimed manner and within the period fixed by the 
notice, issued under section 46, or on such 
claim having been so preferred by him and having been rejected, 
omits to instigif a suit to recover possegsion of such timber within 
«he further period fixed by section 47, the ownership of such timber 
shall vest in the Government, , or, "when Such timber has been 
.deliverdi to another person under’ section 47, in such other person 
e * "free from all encumbrances not created by him. » 


E ; 
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49. The Government shall not be responsible for any loss or 

. . damage which may occur in yespect of any 

Government and its timber collected under section 45, and no 

office:@ not-liable for d , 

damage to such timber. Forest-officer shall be responsible for any such 

' loss or damage, unless he causes such loss or 

damage negligently, maliciously or fraudulently. ° 


50. No person shall be entitled: to recover possession of any 
timber collected or delivered as aforesaid until 
Payments to be mado he has paid to the Forest-officer.or other 
by clalmant before tim- ` E ; 
beris delivered to him, Person entitled to receive it such sum on 
account thereof as may be due under any 
rule made under section 51. 


Power to make rules 51i. (z) The Local Government may 
make ru : : 
and prescribe penalties. ee to regulate &he following matters, 
i & namely :— 


(a) the salving, collection and disposal of all timber mentioned 
in section 45; . 


(4) the use and registration of boats used in salving and 
collecting timber ; 


(c) the amounts to be paid for salving, collecting, moving, 
storing or disposing of such timber; and 


(d) the use and registration of hammers'and other instruments 
to be used for marking such timber. 


(2) *The Local Government may prescribe, as penalties for the 
contravention of any rules made under this section, imprisonment for 
aterm which may extend to six months, or fine which may extend to 
five hundred rupees, or both. 





CHAPTER IX 
PENALTIES AND PROCEDURE 


52. * (7) When thgre is reason to believe that a forest®ffenca 
bas been committed in respect of “any forest ` 
uere conflation,” produce, such produce, together with all tools, 
boats, carts or cattle used in cemmitting any 

such offence, may be seized by any Fowest. officer or Police-officer. 


(2) Every officer seizing any property unde» (this section shall 
place on such property a mark indicating that the same has been go* 
seized, and shall, as*soon as may be, make a report of such seizure 
to the Magistrate having jurisfliction to try the offence oa account 
af which the Secure has been made: 5 
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Provided that, when the forest-produce with respect to which 
such offence is believed to have been committed is the property ef 
Government, and the offender is unknown, it sball be sufficient if 
the officer makés, as soon as may be, a report of. thescircumsfinces 
to his official superior. 


e 

* 53. Any Forestofficer of a rank not inferior to that of a Ranger 

who, or. whose subordiate,* has seized any 

Power to release pro- tools, boats, carts or cattle under section 52, 

a oe under se yay release the same on the execution by the 

owner thereof of a bond for the production of 

the property so released,if and when so required, before the* 

Magistrate having jurisdiction to*tr$ the offence on account of 
which the seizure has been made. 


54. Upon the regeipt of any such report, the Magistrate shall, 
with all convenient despatch, take such mea- 
sures as may be necessary for the arrest and 
trial of the offender and the disposal of the property according 
to law. g 


© Procedure therewpon. 


55. (r) All timber or forest-produce which is not the property 
of Government and in respect of which a 
Forest-produce, tools, forest-offence has been committed, and all 
feed” lablo to com tools, boats, carts and cattle used in committ- 
„ing any forest-offence, shall be liable to con- 

fiscation. 


(2) Such confiscation may be in addition to any other punish- 
ment prescribed for such offence. ` 


56. When the trial of any forest-offence is concluded, any forest- 
adsl aan sch produce in respect of which such offence has 
sion df trial for forsat, Deen committed, shall, if it is the property of 
offence, of produce in Government or has been confiscated, be taken 
respect of which it was charge of by a Forest-officer, and, in any other 
counted. case, may be disposed of? in such manner as 
the Court may direct. : 


57. When the offender is not known or cannot be foynd, the 
" ° Magistrate may, if hę finds that an offence 
hea p bata ofen- has been committed, order the property in 
er not knewn, or can- A ° 
not be fopnd. respect of which the offence "has been com- 
> o mitted to be confiscated and taken charge of 
by the Forest-officer, or to be made over to the person whom the 
Magistrate deems to be entitléd to the same: 


e 
° a Provided that, no such order shall bÉ made until the expiration 
of one month from the date of seizing such “property, or without 
hearing «he person, if any, claiming any right thereto, and the 
. . &vidence, if any, which he may produce in support of his claifh. 
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58. The Magistrate may, notwithstanding anything hereinbefore 
£ : contained, direct the sale of any property seized 
Procedure as to under apction. 52 and subject" to speedy and 


‘porishgble property 


seized under section gs, natural decay, and may deal With the proceeds 
7 as he would haye dealt with such property 
if it had not been sold. . : 


.59. The offiger who made the seizure under section 52, or any 

of his official superiors, orany person claim- 

Appeal from orders ing to be interested in the property so seized, 
under section 55, section mM 

56 or section 57. may, within one month from the date of any 

: . order passed under section 55, section 56 or 

section 57, appeal therefrom toe the Court to which orders made by 

such Magistrate are ordinarily appealable, and the order passed | on 

such appeal shall be final. 


60. When an order for the a E of dhy property has been 
passed under section 55 or seetion 57, as the 
case may be, and the period limited by section 
59 for an appeal from such order has elapsed, 
and no such appeal has been preferred, or when, on such an appeal 
being preferred, the Appellate Court confirms such order in respect 
of the whole or a portion of such property, such property or such 
portion thereof, as the case may be shall vest in the Government 
free from all incumbrances. 


61. Nothing hereinbefore contained shall*be deemed to prevent 
any officer empowered in this behalf by the 
Local Government from directing at any 
time the immediate release of any property 
seized under section 52. 


Property when to vest 
in Government. 


Saving of power to re- 
lease property seized. 


62. Any Forest officer or Police-officer who vexatiously and 
unnecessarily seizes any property on pretence 
of seizing property liable to confiscation under 
this Act shall be punishable with imprison- 
ment for a term which may extend to six months, or with fine which 
may extend to five hundred rupees, or with both. 


e 


63. Whoever, with intent to,cause damage 
Penalty for counterfelt- "n : 
ing or defacing marks on 6I injury to the public or to any perfon, or. 
trees and timber and to cause wrongful gain as defini in the 
for altering boffndry- Indian Penal Code— 


marks. e. 
. . 


Punishment for wrong- 
ful seizure. 


(a) khowingly counterfeits upon any timber or standing tree 
a mark used by Forest-officers to indigate that such 
timber or tree i$ the property of the Government or of * 
some pergon, or that it may lawfully be cut op renioved 
by some person; or * 
e (b) alters, defaces or oblitegates any such mark placed on a 


e 


3 v pis E * 
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. tree or on LR by or under the Story of a Forest- 
- officer ; * 
(c) alters, moves, sited or defaces ahy iun -mark gf any 
` forest or wasteland to which the provisiobs of this Act 
are applied, 
` shall be punishable with imprisonment for a ferm which | may extend 
to ot years, or with fine, or with both. s 


4. (7) Any Forest-officer or Police officer may, without orders 

Benita tats from a Magistrate and without a warrant, 

ut warant, arrest any person against whom a reasonable 

suspicion existg of his having been concerned 

in any forest-offence punishable with imprisonment for oné month 
or upwards. 


(2) Every officer making en arrest under this section shall, 
without unnecessary delay and subject to the provisions of this. Act 
as to release dh bond, take or send the person arrested before the 
Magistrate having jurisdiction i in the case, or to the officer in charge 
of the nearest police station. ° 


(3) Nothing in this section shall be deemed to authorize such 
arrest for any act which is an offence under Chapter IV unless such 
act has been prohibited under clause (c) of section 30. 


65. Any Forest-officer of a rank not inferior to that of a Ranger, 

mere T ar who, or whose subordinate, has arrested any 

bond a person arrested, Person under the provisions of section 64, 

may release such person on his executing a 

bond to appear, if and when so required, before the Magistrate 

having jurisdiction in the case, or before the officer in charge of the 
nearest police-station. 


66. Every Forest-officer and Police-officer 
migrer toprevontcom shall prevent; and may interfere for the pur- 
pose of preventing, the commission of any 

forest-offence. - 


67. The District Magistrate or any Magistrate of the first class 

eee EE specially empowered in this behalf by the 

_summagily. Local Government may try summarily, under 

the Code of Criminab Procedure, 1898, any 

"forest-offence punishable with imprisonment for'a term not exceed- 
ing six months, or fine not exceeding five hundred rupees, or both. 


68. (r) The Local Government may, by 
oe to compound yotification in the local official Gazette, em- 


A -° power a Forest-officer— 
. 


e (a) to accept from .any person against whom a reasonable: 
. suspicion exists that hg has commi any forest-offence, 


: * other than an offence specified in section 62 or section 
63, a sum of money, by way of compensation for the 
. e * 
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f eoffence which’ such person is suspected to have com- 
. mitted, and ê . 


«(/) whep any property has been seized as liabte to confiscation, 
to release the same on payment of the walue thereof as 
' estimated by such officer. 


(2) On the ,payment of such sum of money, or such valid; or 
both, as the case may be, to such officer, the suspected “person, if 
in custody, shall be discharged, the property, if any, seized shall be 
released, and no further proceedings shall be taken against such 
person o» property. 

(3) A Forest-officer shalenot be empowered under this section 
unless he is a Forest-officer of a rank not inferior to that of a Ranger 
and is in receipt of a monthly salary amounting to at least one 
hundred rupees, and the sum of money accepted as compensation 
under clause (a) of sub-section (7) shall in no case exceed the 
sum of fifty rupees. 

69. When in any proceedings taken under this Act, or in con- 

sequence of anything done under this Act, a 
Bind, ua Y zar question arises as to whether any forest- 
to Coromiment = produce is the property of the Government, 
such produce shall be presumed to be the pro- 

perty of the Government, until the contrary is proved. 


— — 


CHAPTER X 
CATTLE-TRESPASS 


70. Cattle trespassing in areserved forest or in any portion of 
a protected forest which has been lawfully 
a am Act, closed to grazing shall be deemed to be cattle 
doing damage to a public plantation within 
the meaning of section 11 of the Cattle-trespass Act, 1871, and may 
be seized and impounded as such by any Forest-officer or Police- 
officer. 
71. The Local Government may, by notification in thg local 
tfficial Gazette direct that, in lieu of the fineg 
grote to alter fines fixed under section 12 of the Cattke-trespass 
Act, 1871, there shall be levied fer each 
head of cattle impounded under section-70 of this Act, such fines: 
as it thinks'fit, but not exceeding the following, that is to say :— - 


For each, elephant a ey ten erupees. å 
For each buffalo or camel * gs as two n»? 
For each" horse, mare gelding, pony, colt, :' 
filly, mule, bull» block, cow or heifer .. Owe rupee. 
° For each calf, ass, pig, ram, ewe, sheep, lamb, * 
e : goat or kid MUT T Qm elght annas 
. ee 
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CHAPTER XI . 
: Or FOREST-OFFICERS ` 


e 
72. (r) The Local Government may 
Local GovernmeMt may inyest any Forest-officer with all or any of 


i t F t-o ffi 2 : A 
SU certan Do Welt *"* the following powers, that is to say :— 
^e 


Ld 

(a) power to enter upon any land and to survey, demarcate 
and make a map of the same ; 

(4) the power of a Civil Court to compel the attendance of, 
witnesses and the prodgctipn of documents and material 
objects ; 

(c) power to issue a search-warrant under the Code of Criminal 
Procedures 1898 ; and 


. (d) power to hold an inquiry into forest-offences, and, in the 
course of such inquiry, to receive and record evidence. 


(2) Any evidence recorded under clause (g) of sub-section (7) 
shall be" admissible in any subsequent trial before a Magistrate, 
provided that it has been taken in the presence of the accused 
person. 

73. All Forestrofficers shall be deemed 
to be public servants within the meaning of 
*the Indian Penal Code. * 


74. No suit shall lie, against any 
public servant for anything done by him in 
good faith under this Act. 


75 Except with the permission in writing of the Local Govern- 
ment, no Forest-officer shall as principal or 
agent, trade in timber or other forest-produce, 
or be or become interested in any lease of 
any forest or in any contract for working any forest, whether in or 
outside British India. 


Forest-officers deemed 
public servants. 


Indemnity for acts 
done in good faith. 


Forest-ofücers not to 
trade. 


- 





CHAPTER XII : 
. . SUBSIDIARY RULES ° 
76. The Local Government may make 


Adaltf nal Re wers to EN 
make rules. rules 


- (€) to prescribe and limit the powers and duties of any 
X Forestofficer unger this Act * 


* 
(P) do regulate the rewards tg be paid to Officers. and informers 
* oul of the proceeds of fines and confiscation under this 


ee : ] Act; š e 


^ 


- 8 
M INDIAN FOREST ACT 25 
e 
(c) forthe preservation, reproduction and disposal of trees 
° and timber belonging to Government, but growa on lands 
2 belonging to or inethe occupation of private persons ; and 
(2) generally, to carry out the provisions of this Act. 
77. Apy person contravening any rule under ‘this Act, for the 
Seid contravention of which no special penalty*ia: 
of spalle» for breach provided, shall be punishable with imprison- 
ment fora term which mày extend to one 
month, or fine which may extend to five hundred rupees, or both. 


78. All rules made by the Local Government under this Act 
OO ha E shall be published in the local official Gazette, 
force of law. and shall thereupon, so far as they are con- 
sistent with this Act, have effect as if enacted 

therein. ' 


- CHAPTER XIII 
MISCELLANEOUS 


79. (I) Every person who exercises any right in a reserved or 
. protected forest, or who is permitted to take 
Mei ems ang any forest-produce from, or to cut and remove 
Police-officers. . timber or to pasture cattle in, such forest, 
. and every person who is employed by any- 
such person in such forest, and 
every person in any village continuous to such forest who is 
employed by the Government, or who receives emoluments from the 
Government for services to be performed to the community, 


shall be bound to furnish without unnecessary delay to the 
nearest Forest-officer or Police-officer any information he may possess 
¿respecting the commission of, or intention to commit, any forest- 
offence, and shall forthwith take steps, whether so required by any 
Forest-officer or Police officer or not,— 


(a) to extinguish any forest fire in such forest of which he bas 
knowledge or information ; 

(6) to prevent hy any lawful means in his power any fire in 
the vicinity of such forest of which he has knowledgt 
or ihformation from spreading to such forest, 


and shall assist any Forestofficer or Police-officer demanding his 
aid— . ? 

(c) in preventing the commission in such forest of any forest- 

' offence; and * a . Pig 

(d) when there is reason tg believe that any such effence has 

been committed in such forest, in discovering and arrest; 

e ing the offender. ; 

. v . m 


e ~ 
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(2) Any person who, being bound so to of without lawful 
„excuse (the burden of proving which shall lie upon, such persog) 
fails— . . 

(a) to furnish without unnecessary ady to the mearest Forest- 
offüctr or Police-officer any information required by sub- 
. section (7); 
(b) to take steps as required by sub-section (7) to extinguish 
any forest fire in a reserved or protected forest ; 
(c) to prevent, as required by sub-section (7) any fire in the 
vicinity of such forest from spreading to such forest, or 


(d) to assist any Forest-officeg os .Police-officer demanding his 
aid in preventing the commission in such forest of any 
forest offence, or when there is reason to believe that 
any such offence has been committed in such torget; in 
discovering and arresting the offender ; 


shall be punishable with imprisonment for a term which may extend 
to one month, or with fine which may extend to two hundred rupees, 
or with both. 


xis ome cop NA 8o. q) If the Government and any per- 
the joint property of son be jointly interested in any forest or 
Government and other waste-land, or in the whble or any part of the 
persons: produce thereof, the Local Government may 


'either— 


(2) undertake the management of such forest, wasteland or 
produce, accounting to such person for his interes iu 
the same ; or 


(6) issue such regulations for the management of the forest, 
waste-land or produce by the person,so jointly interested 
as if deems necessary for the management thereof and 
the interests of all parties therein. 


(2) When’ the Local Government undertakes under slates (ay 
of sub-section (7) the management of any forest, wasteland or 
produce, it may, by notification in the local official Gazette, declare 
‘that any of the provisions contained in Chapters II and IV shall 
apply to such forests, wasteland or produce, and thereuppn such 
rovisfons shall apply accordingly. á 

81. Ifany person be entitled to a share in the, produce of any 

forest which is the property of Government 
ES Pg EA ecl ate or over which the Government haa proprietary 
in produce of Govern- rights 'br to any part of the forest-produce 
ment forest le enjoyed. Of which the Government is entitled, upon 
he condition of “duly performing any sefvice connected with such 
Eos such share'sball be liable to confiscation in the event of the 
fact being" established to the satisfaetion of the Local Government 
that Such service is no longer so pertormed:: . 
. P e . 


* >o . 
. e 


4 
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; Provided that no such share shall be confiscated until the person 
entitled thereto, and the evidence, if any, which heemay produce in 
prooé of the due performance of such service, have been heard by. 
an officer duly appointed in that behalf by the Local (Government. 


82. Alf money payable to the Government under this Act, er 
Retoveryél mou dus under any rule made under this Act, or on 
to Government. 7 account of the price of any forest produce or 

$ of expenses incurred in the execution of this 

Actin respect of such produce, may, if not paid when due, be 

«recovered under the law for the time being in force as if it were 
an arrear of land-reyenue. e e 


83. (z) When any such money is payable for or in respect of . 
any forest-produce, the amount thereof shall 
be deemed to bea first charge on such pro- 
duce, and such produce may be taken posses- 
sion of by a Forest-officer until such amount has been paid. 


Lien on forest-produce 
for such-money. 


(2) If such amount is nof paid when due, the Forestofficer 
may sell such produce by public auction, and the proceeds of the 
“gale shall be applied first in discharging such amount. 


(3) The surplus, if any, if not claimed within two months from 
the date of the sale by the person entitled thereto, shall be forfeited 
to His Majesty. : 


84. Whenever itappears to the Local Government that any 
inpia ui land is required for any of the purposes of 
an T under : 
thic Act tono desmadio this Act, such land shall be deemed to be 
be needed for a public needed for a public purpose within the mean- 


purpose under the Land ing of section 4 of the Land Acquisition 
Acquisition Act, 1894. pe 1894. 4 q t 
’ 


* 85: When any ‘person, in accordance ‘with any provision of this 
c Act, or in compliance with any rule made 
Peat is Rae | thereunder, binds himself by any bond or 
instrument to perform any duty or act, or 
convenants by any bond or instrument that he, or that he and his 
servants and agents will abstain from any act, the whole sum 
mentioned in such bdhd or instrument as the amount te be paid in 
case of a breach of the conditions thereof may, notwtthstanding 
anything in section’ 74 of the Indian Contract Act, 187g, be recovered 
from him in case of such breach ag if it were an arrear of land 
revenue. 


_ 86. The enactments ementioned in the Schedule are* ‘hereby 
e repealed to the &xtent specified in the fourth 


Repeals. columnethtereof. e 
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(See section 86) Í 
ENACTMENTS REPEALED 2 
PEERS a oe ee en ae E CQ EG e 
Year No. , Short title Extent of repeal - 
, . ° 
I 2. 3 3 4 
1878 VII The Indian Forest Act, | So much as has not already been 
1878. repealed. be . 
1890 v The Forest Act, 1890. 1 Ditto, - 
` 1891 XII The Amending Act, | So much of Part I of Schedule 
1891. II as relates to the Indian 
| Forest Act, 1878. » j 
1901 v The Indian Forest| So much as has not already 
(Amendment) Act, been repealed. 
I9OI. * 
IgII XV The Indian Forest Ditto. 
(Amendment) Act, ` 
Igri. 
1914 x The Repealing and | So much of the Second Schedule 
Amending Act, 1914. as relates to the Indlan Forest. 
, Act, 1878, the Forest Act, 
e, 1890, and the Indian Forest 
| (Amendment) Act, rgor. 
1918 I The Indian Forest Tho whole. 
(Amendment) Act, K 
1918, 
1920 | XXXVIII | The Devolation Act, | 8o much of Schedule I, Part I, 


1920. 


as relates to the Indian Forest 
Act, 1878, 


en I pce emamaa 


e 
e. 
e e 
@. 
tape 
. 
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* . GOVERNMENT OF INDIA ACT 


INDIAN SUCCESSION (AMENDMENT] ACT 
i * (No. XVIII oF 1927) * ' 


[Received the assent of the Governor-General on the 218t 
September, 1927] 
An Act further to amend the Indian Succession Aci, 1925, and the 
Married Women's Reroperty Act, 1874. 


WHEREAS it is expedient further to amend the Indian Succes- 
sion Act, 1925, and the Married Women's Property Act, 1874, 
for the purposes hereinafter appearing; It isehereby enacted as 
follows :— š 

I. This Act may be called the Indian 
Succession (Amendment) Act, 1927. 
2. In sections 223 and 236 of the Indian Succession Act, 1925, 
the words “nor, unless the deceased was a 
Amendment of sec Hindu, Muhammadan, Buddhist, Sikh or 
tlons 223 and 236, Act : 2 
XXXIX of 1915. Jaina or an exempted person, to a married 


woman without the previous consent of her 
husband " shall be omitted. 


3. After section 9 of the Married 
Insertion of new sec- Women’s Property Act, 1874, the following 
tee BAV heading and section shall be inserted, 
namely :— i 
“ VI—Husband’s liability for Wifes breach of trust or devas- 
tation. : 
. to. Where a woman is a trustee, executrix or administratrix, 
m f husband, Cither before or after marriage, her husband 
labili ^s for wife's shall not, unless he acts or intermeddles in 
breach of trast of devas- the trust or administration, be liable for any 
tation; breach of trust committed by her, or for any 
misapplication, loss or damage to the estate of the deceased caused 


Short title. 


or made Uy her, or fog any loss to such estate arising mm her ; 


neglect to get in any part of the property of the deceased". 





i$ 
B €ublished in the Government Garette, dated Allahabad, October, 1, 1927 , 
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' .* GOVERNMENT OF INDIA ACT 
^ PHESIDENCY-DOWNS INSOLVENCY * 
*  * (AMENDMENT) ACT ` 
i ° (No. XIX oF 1927) * è 


[Received the assent of the Governor-General on the 21st 
September, 1927] 
An Act further to amend the Presidency-iowns E 
ox Act, 1909, for certain pur poses 
WHEREAS it is expedient further to amend the Presidency-towns 
Insolvency Act, 1909, for the purposes hereinafter appearing; It 
is hereby enacted as follows :— 
I. This Act may be called the Presidegcy-towns Insolvency 
. (Amendment) Act, 1927. 
Skort title. 
2. To section 7 of the Presidency-towns Insolvency Act, 1909 
(hereinafter. referred to as the said Act), the 


Aniondment of section following proviso shall be added, namely :— 


7, Act III of r909. 


“ Provided that, unless all the parties otherwise agree, the 
power hereby given shall, for the purpose of deciding 
any matter arising under section 36, be exercised only 
in the manner and to the extent provided in that 

- section’’. 
3. After sub-section (2) of section 15 of 
Ec od ies the said Act, the following sub-section shall 
- be added, namely :— 

." (3) On the making of the order admitting his petition, a 
debtor shall— 

(2) unless the Court otherwise directs produce all his books 

. of account, and 

(4) file such lists of creditors and debtors and afford such 
assistance to the Court as may be prescribed, 
failing which the Court may dismiss his petition". 

4 In sub-sections (4) and (4) of section 36 of the said Act, 

for the words “ If, on the examination of any , 
utate Such person, the Court is satisfied,” ‘the words” 

"If on his examination any auch „person 
admits '' shall be substituted. 

_5. After claise (4) of sub section (2) 
of section 112 of the said Act, the following 
clauge shall be inserted, nam@ly :—— — * 

i (££) filing of ligts of creditors anckdebtors-and the affordings ` 
of assistance to the the Court by a petitioning debtor”. 


Amendment*of section 
112, Act III of 1909. 





* Published in the Government "Gazette, dated Allahabad, Scena I, 1927 d 
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* 7 LOCAL GOVERNMENT ACT . l 
U. R. DEPUTY PRESIDENT'S SALARY 
, (AMENDMENT) ACT z 


(No. T oF 1927) * 


— [Received the assent of the Governor-General on 
: ° “the gth July, 1927.] 
An An to amend the UnttedeProvinces Deputy President's 
Salary Act, 1921. 
, WHEREAS it is expedient to amend the United Provinces Deputy 


: President's Salary Act, 19131, and to make pro 
Preamble. vision in regard to the travelling allowance of 


follows :— 


I. This Act may be called the United Provinces Deputy Presi- 


i dent's Salary (Amendment) Act, 1937. 
e. 


2. Section 3 of the’ United Provinces Deputy President's 


Re-numbering Salary Act, 1921, shall bę renumbered as sub- 


of . E 
- section 3of the Unit. Section (1) of section 3. 


ed "Provinces Act I 
of I921.,e $ 


3. After subsection (1) of section 3 of the same Act the 
` following sub-section shall be added as sub- 
*Addition of a new 


sub-section (2) after section (2) oe! 


‘gub-section (1) of 


a 


section 3 of the 
United Provinces 
Act I of 19321. 


- 


“ (2) The Deputy President shall further be entitled to receive 
in respect of all journeys undertaken by him in that capacity within 
“the province and for ell journeys undertaken by him outside the 


. province in the same capacity with the previous approyal of thé 


President auch allowances or concessions as may be admissible under 


. any law or rule for the time being in force to non-official members of 


. 
TAN 


the Goverhor'a Legislative Council of the United Provinces of Agra 
and Oudh for journeys undertaken by them within, the province. $ 
. *. 


N - e 
: e ^ 
é e . 4 e 


‘ : 
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* Y Published in the U. P. Gazette, dated August 6, 1927 
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the Deputy President; itis hereby enacted as ` 
e 


. 


© . 
e e 
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* . ‘GOVERNMENT OF INDIA ACT œ 


INDIAN DIVORCE (AMENDMEN?) ACT 
G F (No. XV oF 1927) * A 


[Received the assent of the Governor-General on the gth 
September, 1927.] 
* An Act further to amend the Indian Divorce 
i Act for a«eréain purpose. 
WHEREAS it is expedient further to' amend the Indian Divorce 
Act for the purpose hereinafter appearing; It is hereby enacted as 
followa :—~ . 
danii ¿1 This Act may be called the Indian Divorce 
Ori teo: (Amendment) Act, 1927. 
i 2 After section 17 of the Indian Divorce 


aon Am Ae Act the following section shall be inserted, 


IV of 1869. namely :— 


'* 17A. The Governor-General in Council may appoint for each 
High Court of Judicature established by Letters 

Appointment of Patent an officer who shallp within the jurisdic- 
ocer Da ops tion of the High Court for which he is appoint- 
Proctor. ed, have the like right of showing cause why a 
° decree for the dissolution of marriage should not 

be made absolute or should not be confirmed, as the case may be, as 
is exercisable in England by the King’s Proctor, and the Governor- 
General in Council may :make rules regulating the manner in 
which the right shall be exercised and all matters incidental to, or 


consequential on, such exercise " 
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GOVERNMENT OF INDIA’ ACT® " 


7? 


INSOLVENCY. (AMENDMENT) ACT 


e (No. XI or 1927)* , 
[ Received the assent of the Governor-General on the and- 
Septeniber,. 1927.] 
As Act further to amend the Prisidency-towms Insolvency 
Act, 1909, ant the Erogincial Insolvency Act, 1920, 
for cortasn purposes. 

WHEREAS it is expedient. further to amend the Presidency- 
towns Insolvency Act, 1909, and the Provincial Insolvency Act, 1920, 
for certain purposes hereinafter appearing; It is, hereby enacted e 
as follows :— : 


1 This Act may be called the Insolvency (Amendment) Act, 
7 Short title. ^ 1927. 


2. Section 14 of the Presidency-towns Insolvency Act, 1909, 

peer , shall be renumbered as sub-section (7) of 

tion 14, Act III of roog, Section 14, and to that section the following 
ros sub-section shall be afded, namely :— 


“ (2) A debtor in respect of whom an order of adjudication, 
whether made under this Act or under the Provincial Insolvency 
Act, 1920, has been annulled owing to -his failure to apply or to 
prosecute an application for his discharge shall not be entitled to 
. Present an insolvency petition without the leave of the Court ‘by 
“which the order of adjudication was annulled. Such Court shall 

. not grant leave unless itis satisfied either that the debtor was 
prevented by any reasonable cause from presenting or prosecuting 
his application, as the case may be, or that the petition is founded 
on facts substantially different from those contained in the petition 
on which the order of adjudication was made.” 


3. In sub-sectiog (7) of section 21 of the same Act, after the 
d send " words “annul the adjudication” the follow- 
vai Aet TIT of tee ging words shall be added, namely’:— 
` ; 4 


e ; 

"and the Court may, of its°own motion or an application 

made by the official assignee or any qreditor, annul any 

adjudication made on the petition of a debtor ‘who was, 

; by reasan of the provisions'of sub-se¢tion (2) of section 
I4, not entitled tos peesent such petition." — *, 
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e = ¥Published in the U.P. Gazette, dated September 17, 1927. ` ° 
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lU. ee Act" the words ¥ whether made unde? 
Presidéħcy-towns Insolvency Aot, 1909, 


d (s Uda tiis Act,” all be dibatitoted Tex de E rohs SL 
ETT r’ 5 , In section 35 qi the bame Act, after- the" Words ' ^ annu] the ` 
gum Ke CM adjudication ” the folldwitg Wards onl be : Du 
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INDIAN BAR GOUNCILS (AMENDMENT) ACT 


* * ^ (NO. XIII or 1927)* ° 


[Received the assent of.the Governor-General on ` 
the gth September, 1927.] 


An Act to amend the Indian Bar Councils Act, 1930, for 
certain purposes. , ce 
WHEREAS it is expedient to amend the Indian Bar Councils Act, 


1926, for the purposes hereinafter appearing; It is hereby enacted | 
as follows :— . 


I. This Act may be called the Indian Bar Councils (Amend- 

Short. titles ` o , neht) Act 1927. 
2 In section 8 of the Indian Bar Councils Act, 1926 (herein- 
after referred to as the said Act), sub-sections 


Amendment of - : : 
Du o AE (3), (@ and (5) shall be reanumbered as sub 


of 1926. sections (5), (6) "and a). respectively, and 
i after sub-section (2) the following sub-sections 
shall be inserted, namely :— ee 


“ (3) Entries in the roll shall be wade in the order of seniority, 
and such seniority shall be determined as follows, namely— 


(a) all such persons as are referred to in clause (a) of sub- 
section (2) shall be entered first in the order in which 


ei they were respectively entitled to seniority twter se 


immediately: before the ‘date on which this section 
comes into force in respect of the High Court; and 


(6) the seniority of any other person admitted to be am; 

advocate of the High Court under this Act after that 

. date shal] be determined by the date of his adfnissiog 

. or, if he i8 a barrister, by the date of his admission er. 

- the date on which he was called to the Bar, NOchever 
date is earlier :- 8 


Provided that, for the -purposes of clause (b), thé seniority of 
a person who before his admission €. be an advocate, 
was entitled? as of right to practise in another High 

. Court shall be determined by the date on, which he 





became so entitled. M ON 
e. *Published in the B E aaa dated, September 24, 1927 " 
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2 eae BAR COUNCILS (A xpixeid AET, 


(4) The respective rights of pre- E of NOR the 7 
High Cotfrt shall be determined by e ek "* 


e Provided that the Advocate-General shall*have preaudience over `- 
all other advocajes, and King's Counsel shall have prediudience , ever 


all advocates except the Advocate-General.” 


3 In sub- section (4) of section 9 of the said Act, after the 


words “any such applicatfon * the words “ 
Amendment of 


M Mr E prescribe the conditions ‘vider which sah 


XXXVIII of 1926. Persons shall’be entitled to practise or, plead ” 
. '' shall be inserted. ' 
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